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FEDERAL REPORTER. VOLUME 48. 

JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

HoK. HORACE GRAT, Ciecuit Justicb. 

HoN. LE BARON B. COLT. Cmcurr Jcnoa. 

HoN. NATHAN WEBB, District Judge, Mautb.» 

HoN. EDGAR ALDRICH, Distmct Judgb, Nbw Hampshirb.* 

HoK. THOMAS L. NELSON, Dibteict Jddgb, Masbachusbtts.* 

HOH. GEORGE M. CARPENTER, Disteict Judgb. RhodbIblahd.» 

SECOND CIRCUIT. 

HoN. SAMUEL ELATCHFORD, Cibcuit Jottiob. 
Hoir. WILLIAM J. WALLACE, Sekior Cmcuir Jddgb. 
HoN. E. HENRY LACOMBE, JuinOK Cikouit Judob. 
HoN. NATHANIEL SHIPjIAN, District Judgb, CoNNEcnonr. 
HoN. ALFRED C. COXE, District Judgb, N. D. Nbw York. 
HoN. ADDISON BROWN, District Judgb, S. D. Nbw York. 
EoN. CHARLES L. BENEDICT, District Judgb, E. D. New Yobk. 
HoH. HOYT h. WHEELER, District Judgb, VBBiiONX. 

THIRD CIRCUIT. 

HoN. JOSEPH P. BRADLEY, Circuit Justice.» 

HoN. MARCU8 W. ACHESON, Circuit Jddgb. 

HoN. LEONARD E. WALBS, District Judgb, Dbla.wabb. 

HoN. EDWARD T. GREEN, District Jddgb, Nbw Jbrsbt. 

Hon. WILLIAM BUTLER, District Jddgb, B. D. Pbnnstltania. 

HoN. JOSEPH BUPFINGTON. District Jddge, W. D. Pbnnsyltaota. 

*Designated to ait, with the circuit justice and tbe circuit judge, in the ooart ot 
appeals. 
'Deceaaed. 

(iii) 
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FOtJRTH CIRCUIT. 

HoN. MEL VILLE W. PULLER, CiBcaiT Justice. 

HoN. HUQH L. BOND, Cikctiit Jcdgb. 

Hoir. THOMAS J. MORRIS, ÛteTBicT JimaB, Ma^tx-autd. 

HON. ATJGUSTU8 S. SBYMOUR, Distbict Jxjdgb, E. D. North Catiolika, 

HoN.. ROBERT P. DICK, District j0DGE,iW. D. North Cabolina. 

HoN. CHARLES H. 8IM0NT0N, District Judge, South Caromna, 

h6kj RèfiSiET W. HtrsèEâ, biSTRicT Judge, E. D. ViB&niiA. , 

HoN. JOHN PAUL, DisTEiCT Judge, W. D. Virginia. 

Hou. JOHN J. JACKSON, Jh., District Judge, West Virginia. 

FIFTH CIRCUIT. 

HoN. LUCIU8 Q. C. LAMAè, Cibouit Justice. 

HoN. DON A. PARDEE, Circuit Judge. 

HoN. JOHN BRUCE, District Judoe, M. and N. D. Alabama. * 

HoN. HARRY T. TOULMIN, District .Iudgb, 8. D. Alabaiia. 

HoN. CHARLES SWAYNE, District Juègb, N. D. Floriba. 

HoN. JAMES W. LOCKE, District Judge, S. D. Plorida.» 

HoN. WILLtAM T. NEWMAN, District Judge, N. D. GeoroU 

HoN. EMORY SPEER, District Judge, S. D. Georgia. 

HoN. EDWARD C. BILLING8, Dis'tmct Judge, B. D. Louisiana. 

HoN. ALECK BOARMAN, District Judgb. W. D. Louisiana. 

HoN. HENRY C. NILES, District Judge, N. and S. D. MississIppl» 

HoN. DAVID E. BRYANT, District Judôe, E. D. Texas, 

HoN. A. P. McCORMIOK, District Judge, N. D. Texas. 

HoN. THOMAS a MAXEY, District JuDgb, W. D. TEXAa 

SIXTH CIRCUIT. 

HoN. HENRY B. BROWN, Circuit Justice. 
HoN. HOWELL E. JACKSON, Circuit Judge. 
HoN. JOHN WAT80N BÂRR, District Judgb, Kbntuckt. 
HoN. HENRY H. SWAN, District Judge, E. D. Michigan. 
HoN. HENRY P. SEVERENS, District Judge, W. D. MichigAs. 
HoN. AUGU8TU8 J. RÏOÊS, District Judgie, N. D. Oaio. 
HoN. GEORGE E. SAGE, District Judgé, S. D. Osio.» 
HoN. D. M. KEY, District Judge, E. and M. D. TennesseIb. 
Bon. ELI'ft HÀMMOND, District Judge, W. D. Tennessee, 

iDesignated to slt, witb tb.e circuit justice and tlie circuit judge, In tbe court ot 
•ppeala. 
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SEVENTH CIRCUIT. 

HON. JOHN M. HARLAN, CmcuiT Justice. 

HON. WALTER Q. GRBSHAM, Circtjit Judge. 

HON. HENRY "W. BLODGBTT, District Judgb, N. D. Illinois » 

HoK. WILLIAM J. ALLEN, District Judgb, 8. D. Illinois. 

HoN. WILLIAM A. WOODS, District Judgb, Indiaka. 

HoN. JAMES G. JENKINS, District Judwb. B. D Wisconsik. 

HoN. ROMANZO BUNN, District Judge, W. D. Wisconsiit. 

EIGHTH CIRCUIT. 

HON. DAVID J. BREWER, Circuit Justice. 

HON. HENRY C. CALDWELL, Circuit Judgb. 

HoN. JOHN A- WILLIAMS, District Judgb, E. D. Arkaktsas. 

HoN. ISAAC C. PARKER, District Judge, W. D. Abkansas. 

HoN. MOSBS HALLETT, District Judgb, Colorado.' 

HoN. OLIVER P. SHIRAS, District Judgb, N. D. Iowa, 

HON. JOHN S. WOOLSON, District Judgb, 8. D. Iowa. 

Hos. CAS8IU8 Q. FOSTER, District Judge, Kansas. 

HoN. RENSSELAER R. NELSON, District Judge, Minhebota.» 

HoK. AMOS M. THAYER, District Judgb, B. D. Missouri.» 

HoN. JOHN P. PHILIPS, District Judgb, W. D. Missouri. 

HoN. ELMBR S. DUNDY, District Judgb, Nbbraska 

HoN. ALFRED D. THOMAS, District Judgb, Nokth Dakota. 

HoN. ALONZO J. BDGERTON, District Judgb, South Dakota. 

HOH. JOHN A- RINER, District Judge, Wtomihg. 

NINTH CIRCUIT. 

HoN. STEPHEN J. FIELD, Circuit Justice. 

HoN. LORENZO 8AWYBR, Circuit Judgb.» 

HON. WM. W. MORROW, District Judgb, N. D. California. 

HON. ERSKINE M. ROSS, District Judgb, S. D. Calipornia. 

HoN. HIRAM KNOWLES, District Judgb, Montana. 

Bon. CORNELIUS H. HANFORD. District Judgb, Washington. 

HON. THOMAS P. HAWLEY, District Judgb, Nevada. 

HoN. MATTHBW P. DEADY, District Judgb. Oregon.» 

HoN. JAMES H. BEATTY, District Judge, Idaho. 

'Designated to Bit, with the circuit justice and the circuit judge, In the conrt of 
appeals. 
>Died Sept. 7, 1891. 
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ARGUED AND DETERMINED 

m TES 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



MiNFORD V. Old Dominion Steam-Ship Co. 

{.Circuit Court, S. D. New York. November 7, 1891.) 

JUEISDIOTION OP CiBCTJIT COUBT— VeNIRB. 

Wlien ttae jurisdiotion of the cireuitcoart arises only from the fact that the plaln- 
tifl and défendant are citizens of différent states, suit may be brought, under Act 
CoDg. Aug. IS, 1888, (33 St, at Large,^,) in ttae circuit court of the district in 
wbich eitberttie plaintiff or the défendant résides ; and wtaere the défendant is a cor- 
poration organized under the law of anothér state, but n^dntaining an ofSce in the 
State wherein the plaintlS résides, suit may be brought in the circuit court of the 
latter State. 

At Law. Motion to set aside service of procesa. 
Robinson, Brigkt, Biddle <k Ward, for the motion. 
McAdam & McAâxim and H. H. Shook, opposed. 

Brown, J. The plaintifif is a citizen and résident of this district* 
The défendant is a corporation organized in the state of Delaware, hav- 
ing a place of business in this city, and properly served with process 
hère. The motion is made to set aside the service for want of jurisdic- 
tion of the cause, it being contended that under the act of August 13, 
1888, (25 St. at Large, 433,) the défendant could be sued only in the 
state of its incorporation. The previous décisions in this circuit cited 
in support of the motion do not rest upon the construction of the statute 
contended for. In Mlli v. EaUway Co., 37 Fed. Rep. 65, the plaintifl 
was a non-resident and the railway company waa organized in another 
state. In Natimwl Typographie Go. v. New York Typographie Co., 44 Fed. 
Rep. 711, one of the plaintifTs was a non-resident, as well as the défend- 
ants as to whom the dismissal was granted, and proceeded upon other 
grounds. In the case last cited the circuit judge states that he foUows 
the décisions of Mr. Justice Beeweb in Booth v. Ma/nufacturing Co., 40 
Fed. Rep. 1, and of Shiras, J., in Myers v. Murray, 43 Fed. Rep. 695. 
v.48F.no.l — 1 



2 FEDERAL REPORTES , Vol. 48. 

Thèse citations sufficiently show that the point considered was différent 
from the présent, for in the last case it was directly adjudged that whero 
the parties stand in the sanief relation as in the présent case the court 
had jurisdiction of the actiolij tïie motion to remand being denied. On 
referring to the act of congress itself, there seenis to me no doubt of tha 
jurisdiction in the présent case, since it is expressly provided that 
"where the jurisdiction is fotmdèd only oh the fact that the action is be- 
tween citizens of différent states, suit shall be brought only in the dis- 
trict of the résidence of either the plaintifif or the défendant." This is a 
clear qualification of the language immediately preceding, and authorizea 
suit in the cireuit court of the district where the plaintiff rësides, when, 
as in this case, the jurisdictipn is founded only on the fact that the ac- 
tion is between citizens of différent states. The provision of the statute 
itself seems to me so clear that it is unnecessary to refer to the extrême 
inconvenience of any differept construction. Motion denied. 



Independent District ov Rock Rapids *. BaNe of Rock Rapids et al. 
■'.[■ ■■ (Circuit Court, N. 27. lowa, W.D. November 9, 1891.) 

RbmOtjlL o» Catjsb— ParueS^Cakosllatiô» or, JuiiOMENTg. 

When i lliâgment is rècoTéred by a batik àgàlnst m itidepenââtit school-dlstrlct, 
and tbe latter issues ùrâeis for the pàymebt tbereof , wblch orders the bank trans- 
fers to a third persbn, the transférée omtming to be the ùwner, the bank, as well 
as the transférée, is a proper party défendant to a bill to oancel the judgments, 
and, when a résident of the same state with the plaintiff, the cause is not remora- 
ble to the fédéral courts. 



In Equity. Bill to cancel judgmenta on ground of illegality of con- 
sidération. Motion to remand to state court. 
McMiUan & Van Wagenen, for complainant. 
J, M. Parsons and Jam^Éf. Crase, for défendants. 

Shiras, j. Tbis8uit\??ii8broughtin the district court of Lyon county, 
lowa, the purpose of the bill being to obtain the cancellation of twojudg- 
jnents in fjavpr.pf the Bani pf Rock Rapids and against the complainant. 
From the allégations of the bill, it appears that, after the rendition of 
thèse judgments, the indepçndent district issued orders for the payment 
thereof upon the treasurer of the district, and thèse orders hâve been de- 
iivered or transferred hy the bank to John N. Richards, and the latter- 
named party now clainas tp,be the owner of the judgments, Under thèse 
circumstancçs, it cannot be, questioned that both tbe Bank of Rock Rap- 
ids and John N. Richards are at least proper, ifnotnecessary, partie^ 
tô a bill brouglit for the ,pi?rpose of canceling the judgments and orders 
drawn on the treasury Pf the district, for illegality alleged to inhere in 
the judgmenta. There is not involved in the bill sepamble and distinct 
controversiés, there being in fact but one issue, to-wit, are the judg- 
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ments void for îllegality; apdj although the lelafion of the défendants tb 
tbis issue may be dififerent, in tbat the bank is the party in whose name 
the judgment was rendered, and Richards is the assignée thereof, yet the 
controversy preseuted by the bijl aa to both défendants is orie and the 
same, to-wit, can the judgmônt be vacâted for fraud and illegality ? There 
being but one controversy, and the défendants being proper parties 
thereto, it follows that this court haa not jurisdiction, because the Bank 
of Rock Rapids, one of the défendants, and the complaiuant are both 
corporations created under the laws of lowa, and thérefore, for jurisdio- 
tional purposes, are deemed to be citizens of lowa. 

Motion to remand is granted, at cost of the défendant John N. Rich- 
ards. 



Indbpendbnt Distbict of Bock Eapids v. Mhxbb et aJ. 

ICirmiit Court, N. D. lowa, W. D. November 9, 1S91.) 

In Equity. Motion to remand. 

MoMillan & Van Wagenen, for coinpiainant. 

J. M. Faisons and James S. Craie, for défendants. 

Shibas. 3. This canse is remanded to state court, at cost of Tllllam Ja- 
cobson, for the reason that part of the défendants are citizens of lowa, and 
there is not a separable controversy in the case on behalf of Jacobson. See 
opinion in Same Flaintiff v. Bank ofHock Rapids, 4S l'ed. Bep. 2. 



MOBOAN d (d. V. HUGQINS d d. 
(Cireu4t Court, N. D. Georgla. July 6, 1891. 

1. CosTs of Administration— PiiBiDiNO. 

W hen, in a suit in a fédéral court to annul a vrill, the administrator, withont ob- 
jection, filas an amended answer, allejiçlng that the complainants hâve attempted 
by litigation in tbis and the state courts to bave the wUl declared void, and bavé 
thus re^uired large sums to be paid out as counselfees, costs, and expeuses, wbioh 
are debts against the estate, and that thèse items are properly cbargeable against 
undevised property, etc., thls is sufficient to warrant the court in deciding upon 
vrhat part of the estate thèse ezpenses are cbargeable. 

S. SAfiE — Chaboeablb upon Undevisbd Estatb, 

Wbere a will names but a single legatee, and tbe court décides that the devise 
to hlm does not carry after-acquired real estate, the costs of the administration 
and the debts of the estate are cbargeable upon sucb undevised lands, under Codé 
Ga. § ^533, wbich classes the "necessary ezpenses of administration " with the debts 
of the estate, and section 2584, making debts cbargeable upon undevised estate 
when not otherwise specially provided by the vill, and when there is no residuary 
clause. < 

In Equity. Bill by Morgan and others, as assigneer of certain heirs 
at law of Riley Garrett, to restrain H. H. Huggins, his administrator, 
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from sélling or otherwise disposing of the property of the estate, and 
praying an accounting. On exceptions to the report of the spécial mas- 
ter. 

H. H. Peny, P. L. Mynatt, and G. A. Howell, for complainants. 

MopUïia & Gknn and Alexander S. Ervdn, for respondents. 

Newman, J. When this case was hefore the court for the construc- 
tion, of the will of Eiley Garrett, deceased, it was held that the inten- 
tion pf the testator was to give ail of his estate, after paying his burial 
expenses, to William Augustus Wheeles. 42 Fed. Rep. 869. It was 
further Jield that the re^l estate acquired by the testator subsequently to 
the making of the will did not pass thereunder. The question now 
presented for détermination arises on the report of the spécial master, 
to whom the case was referred for the purpose of ascertainiug the amount, 
value, rents, etc., of the real estate left by Garrett at the time of his 
death, and the date that he acquired the same. The spécial master was 
further directed to report " what sums hâve been paid out or incurred on 
account of the costs or expenses in procuring administration, or in ad- 
ministering said estate, in establishing and probating the will, and in 
litigation in which the estate has been or is involved." The order pro- 
vided that the court did not then détermine what portion, if any, of 
said costs or expenses should be charged to the real estate. The report 
of the spécial master has been filed. After giving the amount of the 
real estate of the testator, and rents coUected for the same, Insurance 
and taxes paid on the same, he finds that the amount of the costs and 
expenses in .procuring the administration and in administering the es- 
tate, in establishing and probating the will, and litigation in which the 
estate has been or is involved, (and assuming that this relates to costs 
and expenses incurred and paid by défendant, and does not relate to the 
costs and expenses incurred and paid by H. G. Long, temporary re- 
ceiver,) is $10,366.24. It is urged that the pleadings in this case are 
not in shape to allow the question as to the amount of the necessary 
costs and expenses of administration, and from what portion of the es- 
tate they shall be paid, to be determined. It appears that on October 
6, 1889, défendant filed an amendment to his answer, as foUows: 

"Défendant H. H. Huggins, administrator, etc., further said that com- 
plainants hâve no just or légal claims to any part of this estate. If respond- 
entshonld be mistalienîn this, then he shows as follows: The persons un- 
der whom complainants claim and complainants hâve attempted by litigation 
in this and the state courts to hâve the will deelared void, and thus deteat ail 
rights under it, and in such attempts hâve caused large sums to be paid out 
as counsel fées, costs, and expenses, and thèse were and are aiso debts against 
the estate; and resporident says ail thèse items are properlychargeable against 
undevised pjroperty, if any there should be, which he dénies." 

My recoU^ctipn is thai this amendment was filed during the argument 
as to the construction of the will, with the statement that it did not 
affect the question then before the court; that counsel desired to file it 
for future usé, if it should become necessary. No demurr^r or objec- 
tion of any kind to this amendment appears in the record, and it seema 
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to be sufficient to raise the question now under considération, which 
question seems to be important to the final détermination of the rights 
of the parties as to the subject-matter of the entire litigation. Besides 
this, the order of référence to the spécial master embraced this very sub- 
ject, and that order was taken by consent, as the court understood at 
the time. 

The other question for détermination now is as to how and from what 
part of the estate the costs and expenses shall be paid. Section 2533 
of the Code of Georgia classes the "necessary expenses of administration" 
with the debts of the estate, and states the ordsr in which they shall 
rank as to payment out of the estate. Section 2534 is aS foUows: 

"AU the estate, real and peraonal, unless otherwise provided by this Code, 
Is liable for the payment of debts. If there is a will, the property charged 
with the debts should be flrst applied; next the residuum, or, if there be no 
residuary clause, the undevised estate; next, gênerai legacies may sibatepro 
rata; and, lastly, spécifie legacies must contribute." 

And so it will be seen that in this case, there being no property chai^ed 
with the debts, the residuupi of the estate, if there be such, is next lia- 
ble, and, if there be no residuary clause, the undevised estate. It must 
first be ascertained, then, iîvhether or not there is a residuary clause in 
the will of Riley Garrett. Bouvier defines "residue:" "That which re- 
mains of soraething after taking away some part of it. The residue es- 
tate is that which bas not been particularly devised by will." Whar- 
ton's définition of "residuum" is: "The surplus of a testator's or intes- 
tate's estate after discharging ail bis liabilities." In the case of Graves 
V. Howard, 3 Jones, Eq. 302, the residue of the testator's estate and 
efiects is said to mean "what is left after ail liabilities are discharged, 
and ail the objecta of the testa tor are carried into eflfect." In Rapalje <fe 
Lawrence there is a distinction in the définition of this term, "resi- 
due," when applied to "devises," and to "legacies;" but it is substan- 
tially the same as that before given. As is urged by counsel for the 
^dministrator in this case, the residuary clause in the will is one which, 
tôgether with the other clauses of the will, completely exhausts the es- 
tate, — ^disposes of ail thé property of the estate. The term "residuary 
clause" seems to contemplate former provisions in the will to carry into 
effect the wishes of the testator as to the disposition of bis estate, and 
this expression is used to cover ail that remains after such former dis- 
positions of .property bave been carried out. The intention of the sec- 
tion of the Code, evidently, is not to interfère with the wishes of the 
testator, as expressed, concerning the disposition of bis estate; and so, 
if the testator himself had not, by the will, specially charged any prop- 
erty with the payment of debts, the residuum should be next applied, 
or, if no residuary clause, the undevised estate. By the décision of 
this court only the personalty passes to Wheeles, as ail the real es- 
tate left by the testator, it is understood, was after-acquired, and goes 
to the heirs at law or their assignées. Now, both under the letter and 
the évident intent and meaning of this statute, it would seem that thé 
debts of this estate must be paid from the undevised estate, and that, in 
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this case, embracça tljereal estate left liy Gairrett at Lis death, and ac- 
quired subsequçntly to the making of ?tbfliWill. It ibas been stated in 
argument that.dV;thijç:Iargç.»mQUotofieo8t8'and expénsea bas been in- 
curred by tbe ad^iaistrator in litigatioû' with tbe heirs at Jaw of Riley 
Garrett and their .assignées, and it is further stated that âJl this litiga- 
tion bas been determined against thèse heirs and assignées, and that they, 
baving thus caused ,this expenditure for costs and expansés, should be 
required, as the losing party, to pay it. .1 ara unable frona the report 
to détermine sati^faclp^iiy this question, and it is probably unnecessary, 
in viewof tbe construction I bave giveni tbe sections of the Code referred 
to. In view qf the large amount reported by tbe spécial master as costs 
and expenses claimed by the administrator, and of the indefiniteness of 
sbtnè of the items,— especially the last.tivo for $1,409 and $1,029, — I 
think ^hat tbe spécial master should be required to report, either upon 
the évidence already taken, or upon hearing addîtidnal évidence, as to 
whetber ail or bow much of tbe amount claimed should be allowed tbe 
administrator. 



Ha\'ÎDg heretofore concluded, as expressed above, that tbe pleadings 
in this case are sufScient to authorize the court to détermine what hâve 
been tbe necessary expenses of administering the estate of Riley Garrett, 
deceased, and bow such expenses shall be paid, and, second^ that the nec- 
essary expenses being, under Code of Çreorgia, a part of the debts of an 
estate, tbe court referred tbe niatter back to tbe spécial master to ascer- 
tain the necessary expenses of administration which should be allowed 
him in this case. The spécial master bas made another report in which 
be States in détail, after baving beard additional évidence, the necessary 
expenses of the administration, giving each item of expense and the 
voucbers for tbe same. Of the items alluded to by the spécial master 
in bis report, the only ones about which I bave bad any serions diffi- 
culty are tbe expenses of propounding the will of Riley Garrett, and, 
especially, as to the large amoynts of counsel fées paid out by the ad- 
ministrator before the will was finally established. It seems, however, 
from tbe évidence, and tbe receipts and records presented, that, as to the 
largest part of this expansé, namely, the fées of Dunlap and Dorsey, 
suit was brought for the same against tbe présent administrator, Hug- 
gins, and foi' an amount considerably larger than that for which verdicts 
wereafterwards obtained. It appears.that the administrator resisted the 
payment of thèse amounts, but was compelled by the resuit of the suit 
to pay them. There was another fee of $1 ,000 paid to Hopkins & Glenn, 
which was voluntarily paid.by Huggins for services in tbe litigation over 
the probate of tbe will. j The spécial master has reported in favor of ail 
thèse expenses being allowed tbe administrator, and there is no évidence 
whatever to show that they were not paid in good faitb to carry out what 
was believed to be the expressed wisb of Riley Garrett as to the disposi- 
tion of bis estate, prpppunders' views baving since been sustained by tbe 
courts. I am not prepàred to aay, wbile somewhat doubtful about it, 
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that thèse items should not>be allowed as part of the necessary expensés 
of the administration. 

As to the other exceptions, the court believes the findings and report 
of the spécial master to be correct; and, consequently, ail the exceptions 
are overruled, and the report of the spécial master conârmed. 



Stevens V. Febey et al. 
(CireiOt Court, D. WashingUm, JV. D, October % 1891.) 

1. Courts— JuKiSDioTioN in Fosbolosube— Lands Ootsidb Distmct. 

Civil Frac. Act Wash. T. § 48, providlng that actions f ot the f oreclosure of mort- 
l^agcs, among otbers, "shall becommenced in the count? or district Inwhichthe 
âuDject of the action îs sitnated, " gives to a mortgagee wUose mortgage covers 
several disoonnected tracts of land in différent counties and districts the right to 
foreclose as to ail of them by a single suit in any county where one tract is situ- 
ated. 

Ô.~ FOBEOLOStJBB OP MOBTOAOE— RlOHTS OF MOBTGAGOB— DeFECTIVB ShEBIKP'S DeBD. 

Where lands are seld oii forecloaure of a mortgage, and the mortgagor does not 
redeem witbin the time allowed, be cannot afterwards recover them from the 
purcbàser, or hié grantee, on the ground tbat no valid deed waa ever made by the 
»hèriit 

In Equity. 

Tbis is a suit to settle a controversy as to the tîtle to certain lands sit- 
uated near Anacôrtes, in this state, arisîng out of the folio wing facts: 
In the year 1,873, the complainant, being then the ownerof the lands, as 
security for a loan pf $2,000, gave a proinissory note and a mortgage 
coveripg said lands, which were then within the cpunty of Whatcomy 
and are now in the county of Skagit. Said mortgage also included real 
estate situated in fllurston county. As the courts of the territory were 
orjgauized at the limes herein referred to, Thurston county was in the sec- 
ond judicial district, and termsof the territorial district court were held 
at Olympia for a subdistrict embracing Thurston, Lewis, Chehalis, and 
Mason counties. Wbatcom county was in the third judicial district, 
and terras of the district court were held at Port Townsend for a subdis- 
triçt embracing Whatcora and other counties. In October, 1874, a suit 
wascommenced by the owner and holder of the note and mortgage against 
the complainant, in the district court at Olympia, to recover a judg- 
ment upon thé note, and for a decree of foreclosure and order of sale of 
ail the lots and tracts of land included in said mortgage. The com- 
plainant, Stevens, voluntarily appeared and submitted to the jurisdic- 
tion of;the court ifl said cause, and a judgment and decree as prayed for 
were rendered against him December 17, 1874. In pursuance of said 
decree the land in controversy was sold by the sheriff of Whatcom county 
in July, 1876; and the sale was confirmed by an order of the district 
court at Qlympia, December 8, 1876, by which the sheriff of Whatcom 
county was directed to exécute a deed to the purchaser at the expira- 
tion of six months from the date thereof, uiiless the land should be within 
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that period redeemed. There has been no rédemption made or attempted, 
and the sherifiF's deed was made and delivered as dil^cted. The défend- 
ants claim to own the land, and deraign their title from the judicial sale 
ander said foreclosure proceedings. ' In behalf of the compJainant it is 
alleged that the district court at Olympia had no jurisdictioli to order or 
confirm a sale of land in Whatcom county; that the sale was not made 
subject to rédemption, and in other respects the proceedings were not 
in conformity to the requirements of the statutes of the territory govern- 
ing exécution sales of real estate; that for thèse reasons the sale was and 
is void; and, further, that there is no proof of a valid sherifi''s deed hav- 
ing been given. Other points raised by facts alleged in the pleadings of 
the défendants hâve béen discussed, but require no furthèr mention in 
deciding the case, according to myview of it. 
^^.,,^, JF. Dennison anâ Sowe & Corson, for compïaiiiarit. 

li^hiteé Munday, BatUeds Shipley, Preston, Carr&Freston, and W. Lair 
if'iaifçr défendants. 

Hanford, J., (after stating the facts as above.) The courts of Washing- 
ton îerritory were created by Act Cong. March 2, 1853, entitled "An 
act toestablish the territorial government of Washington." 10 U. S. St. 
p. 172. Section 9 of thé àct contains the following amohg other pro- 
visions: 

"The judicial power of said territory shall be vested in a suprême court, 
district courts, probate courts, and justices of tlie peâce. « * * ïhesaid 
territory shall be 4'vided into tliree judicial districts, and a district court 
shall be lield in each of sàid districts, by one of the justices of the suprême 
cb'urt, at siich timesand jjlaèes as may beprescribed by law. * * * The 
jurisdiction of the several courts hefeîn provided for, both appellate and orig- 
inal, and that of the probate courts and justices of tiie peace, sliall be as lim- 
itedbylaw; * * * and the said suprême and district courts, respectively, 
shall possess cbaneery as well as common-law jurisdictioii." 

By the sixth section of the act, général législative power is given tothe 
territorial législature, and it is not qtiestioned but what its power to de- 
fine and limit the jurisdiction of the district courts, as to subject-mattei', 
parties, and territory, was ampk. • The object of the organic act in 
providing for a division of the territory into districts was to serve public 
conveniènce, and dividé the labors of the judges. It was contemplated 
that the business of the people residing in each district would be trans- 
acted in the court for that district] that crimes would be cognizable in 
the court for the district wherein committed; and that citizens would be 
required to serve as jurors only in the districts including their homes; 
but it was not intended to so limit the district courts as to make them 
mère local courts, incapable of taking original jurisdiction as courts of 
the territory, with power to issue judicial process and mandates, and en- 
force the same^ in ail places under the government of the territory. The 
eontinued exercise of the power during the entire history of the terri- 
torial government, a period of more than S5 years, is sufficient proôf that 
the district courts of Washington Teiritory were courts of superior anû 
gênerai jurisdiction. It was the constaût practiôe of said courts to issue 
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warrants, attachments, and exécutions, and by such process to cause the 
arrest of persons and seizure and sale of property in counties and dis- 
tricts other than that in which the court issuing the same was held. 
Such proceedings were authorized bystatutes, and the lawfulness thereof 
cannot be, doubted. The case of Ableman v. Booth, 21 How. 506, 
cited by counsel for plaintiff,-is authority for the proposition that the 
process of a state court orjudgehas no authority beyond the limits of the 
sovereignty which confers the judicialpower; a true proposition, but no 
more true than the converse of it, that a court of superior and gênerai juris- 
dictioû may, if authorized by the législature, adjudicate the rights of par- 
ties before it as to property, real or personal, situated any where within 
the boubdaries of the state, and enforce its decree by a sale and trans- 
fer of the title to such property. Under the laws of Washington Terri- 
tory a mortgage only crèated a lien, and entitled the mortgagee to hâve 
the mortgaged premises subjected to sale under a decree of court for sat- 
isfaction of the debt, (Laws Wash. T. 1869, p. 130, § 498; Laws Wash. 
T. 1873, p. 134, § 496;) hence there could be no procéeding for a strict 
foréclosure. A suit for a decree of foreclosure is a procéeding in rem^ 
as well as in persanam, and therefore cannot be properly brought else- 
wh«re than in a court having local jurisdiction over the premises. 2 
Jones, Mortg. § 1444; Wood v. Mastick, 2 Wash. T. 69, 3 Pac. Rep. 612. 
The important question iti the case, therefore, is as to the jurisdiction 
of the district court which 'ïendered the decree under which the sale of 
the land in controversy was made, and the décision of that question 
must be controlled by the provisions of thè civil practice act of 1873. 
The important sections are the folio wing: 

"Sec. 48. Actions for the following causes shall be comraenced in tlie 
çounty or district in which the subject of the action, or some part thereof, is 
situated: (1) For the recovery oî; for the possession of; for the partition ûf; 
for a foreclosure of a mortgage on; or for the détermination of ail ques- 
tions afCecting the title, or for any injuries to real property." Laws 187B, 
p. 12. 

"Sec 5,61, When default is made in the performance of any condition con- 
tained in a mortgage, the mortgagee or his assigns may proceed in the district 
court of the district or county where tlie land, or some part thereof, lies, to 
foreclose the equity of rédemption contained in the mortgage." 

"Sec. 563. In rendering judgment of foreclosure the court shall order thè 
mortgaged premises, or so much thereof as may be necessary, to be sold to 
satisfy the mortgage and costs of the action. The payment of the mortgijge 
debt, with interest and costs, at any time before sale, shall satisfy the judg- 
ment." 

"Sec. 564. When there is an express agreement for the payment of a sum 
of money secured, contained in the mortgage or any separate instrument, the 
court shall direct, in the order of the sale, that the balance due on the mort- 
gage, and costs which may remain unsatisfled, atter the sale of tlie mortgaged 
premises, shall be levied on any property of the mortgage debtor. " 

"Sec. 565. A copy of the order of sale and judgment shall be iasued and 
certifled by the clerk, under the seal of the court, to the sherilî, who shall 
thereupon proceed to sell the mortgaged premises, or so much thereof as may 
be necessary to satisfy the judgment, interest, and costs, as upon exécution; 
and, if any part of the judgment, interest, and costs remain unsatisfied, t>b6 
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sherifE shall forthwith proceed to leyy ithei residue of the property of the de- 
fendant,., The sheriff shall indorse iipon ih^ order of sale thé time whén he 
receivèd it, and ail subsequentprocéedîngsûnderthesaid order shall conform, 
exôeptâs hereinafter provided, to thë provisions regutating salés 61 property 
upon exécution." Laws 1873, pp. 149, iSO. v 

Thèse provisionsof the statute jw:Q in alLimportant parti(julars the same 
as a^prior act of th« territory ^hiph was oonstrued by the 8i;(preme court 
ia the: case ot Hays yyjMiller^,l Wash. T. 143; holding,; ip efi'ect, that 
the object: of the law is to avoid a piultiplicjty ofsuits, ftad saveexpense 
in the collection of, debts secured byimortgages on re^l estate, and to 
give the créditer in çpe suit the full beûefit of a double remedy, by en- 
forcingthe personal li^ility of the debtpr, and subjectingthe mortgaged 
propertyto sale, whiçh formerly çpi;ld only be accomplished by an action 
at law and a separate suit in çqujty. ï hold, upon .the authority and 
reasoniqg of that décision, that o;Qly & single suit could be maintained at 
one time to forecloÊie a mprtgage uppnland in the terpitpry, and coUect 
the debt secured thereby, even thoagh several distinct and separate tracts 
pf land situated in : difierent coynties and districts bç included in the 
mortgagej and, further, that the statute was, not intended to hâve the 
effect in such a case tô delay the moytgagee by requiring him to proceed 
in détail by separate snits, one at a tinie, in eaeh çpunty or district, but 
gave bitn the right to proceed, in one suit, in;»idistrictc,ourt for the 
county in which the land or a part thereof liesjiagainst ail the proporty 
subject to the lien of bis mortgage, In the argunjent it is admitted that 
a di^rict court underthis statute mîght in one suit deçres; a sale of land 
situàted partly in two counties, if thespremises be in compact form, as 
a single 40-acre tract, or any number of légal subdivisions adjoining each 
othér, but not if the làlnds in différent counties are sé^arate tracts. By 
this rule pf construction a mortgage tipon a stripi of lançi li^ the right 
of way of the Northern. Pacific Raijroad, fpr linstance, extending across 
the entireterritory, and embracing land in 12 counties, might be sub- 
jected to sale under a decree in a single suit brought in either of the 
countiésj ànd the court atithorized tô render such a deCree would be 
withput jurisdiction to 'order a sale under a hiortgage of a single acre 
situàted in an adjoining county, unless, the acre touçhed other land cov- 
ered by the same mortgage in the connty wherein the court was, held. 
The authorities cited do not require mô rto recognize any such distinction. 
In the casé of Holmes v. faylw, 48 Ind. 169, the mortgage covered a 
single 40-acre tract eut into two parts by a river whiéh formed a bound- 
ary betwçen two counties. It was held to be necessary, under the stat- 
utes of that state, to sell the land iiî two parçels, and to sell each part 
in the county in which it was situàted; but the, right toforeclose the 
mortgage in one suit,: and the jurisdiction of the court sitting in one 
county to render a decree and order of sale of the land in both counties, 
were maintained^ apdthe opinion dues not give as a rëaâbn for so holding 
that it was Water ihété^d ôt an interVening' tract of land which fîlled the 
space betwpen the twp .parts, or eî;è,niSUggest a reason fora différent irule 
inr such a casé as this on©. T^e case of GhadboMme v. GUman, 29 lowa. 
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181, was one wherein severaj, mortg^ges were in suit, each coyering land 
in a single county, and it is therefore not in point in this case. In the 
case of Orcutt v. Hanson, (lowa,) 32 N. W. Rep. 482, the suit was 
against the executrix of the mortgagor's will; the mortgaged premises 
were situated in the county in which the défendant lived, and in which 
the estate was being settled in the probate court; the debt secured by 
the mortgage was payable in a difîerent county, and the suit was brought 
in the latter county to collect the debt and foreclose the mortgage. The 
only question decided in that case was one which does not arise in this. 
Lomax v. Smyth, 50 lowa, 232, is another lowa case, later than either of 
the two mentioned above, and is in point. The décision is to the effect 
that, under a section of the lowa Code providing th^t suits to foreclose 
mortgages must be brought in the county wherein the mortgaged prop- 
erty, or some part thereof, is situated, a decree of foreclosure and order 
of sale in a suit upon several deeds, each for a separate tract, given as 
setiurity for a debt, where a deleasiince of ail the lands by a single in- 
strument had been taken by the mortgagor, brought in a county em- 
bracing only lands affected by onè of the deeds, was valid and binding 
as to lands in another county. The décision in Wood v. Magtkk, 2 Wash. 
T. 64, 3 Pac. Rep. 612, does not bearon the question at isâue to any greater 
extent than this: It holds that foreclosure suita must be brought in the 
county or district in which the land, or some part thereof, lies. It does 
not iniiraate that more than one suit is necessary where several tracts in 
différent cpunties are covered by a single mortgage. I hold that in said 
foreclosure suit the jurisdictjon of the district court at Olympia was not 
partial, and sufficient merely to afford part of the relief to which the 
mortgage entitled the plaiutiff, but it was complète for ail purposes. 

The mortgage given by the conjplainant was foreclosed, and the lands 
in controversy were sold, by proceedings and under process especially 
provided by the statutes for such a case, and the sale is not void be- 
cause not madesubject tp rédemption, as provided in the chapter relating 
to sales of real estate under exécutions, nor by reason of non-conformity 
to the provisions of that chapter in other particulars on the part of the 
sheriff, in executing the process and making his return. The particular 
provisions of that chapter invoked are wholly inapplicable to the case. 
Hays V. Miller,! Wash. T. 145; Parker v. Dacres, 2 Wash. T. 445, 7 
Pac. Rep. 893. By the statu te, the complainant had a right to redeepa, 
the property by paying the mortgage debt, with interest and costS, at 
any time priorto the sale, (Laws 1873, p. 149, § 563;) and by the order 
of the court the time was extended for a period of six months from the 
date of confirmation of the sale. He did not avail himself of the right 
of rédemption given to him by law, or the grâce extended to him by the. 
court, and, by the sale of the property and lapse of time, ail his rights 
to and, interest in the property were extinguished, and the right of thè 
purchoser to hâve a valid deed from the sheriff became absolu te. Whether 
such a deed has or bas not been executed and delivered is a question 
which is not material in thiâ case, because it does not concern thé com,- 
piainant. He is in no position tq litigat^ with the défendants any qu%' 
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tion as to the validity or suflSciency of the instrument which their grantor 
aceepted from the sheriff as a deed in compliance with the order of the 
court. 

A decree will be entered in favor of the défendants, confirming their 
title to the land, as against the coinplainant. 



RoBiNsoN V. Alabama & G. Manuf'g Co. 
(Circuit CouH, jy. D. Georgia. July 6, 1891.) 

1, TBOST-'DBBD— FomiCLOSUKB— NOTIOEJ 

- A;trusb-deed made by a manufaoturing corporation to secure Its bonds empow- 
éred the trustées, on default of ihterëst payments, to sell the property, "if, after 
notice is served on the président Of said Company, the same shall remain unpaid 
for six months after sijch âeîaalt. " Mçld, tbat when the trustées suedto fore- 
dlo'se', Instead oî selling under the pbwér, it was unneoessary to aver the giving of 
' notloe ofdefaalt tb the défendant. ' 

2.,BAMB-'SmGLB TbUSTBB'S RlGHT TO SnB*-Pl.ïlADING. 

One of three trustées in a trust-deed is entitled to sue alone for f oreclosure when 
hé avers that one of theotbers is dead, and that the remaining one, ata sale of 
the property under a decree of a state court, claimed to be interested in the pur- 
ohase thereof, and "is interested adversely to your orator as trustée of said bond- 
holdèrs.» 

In'Equîty. Suit by J. J. Eôbinson, trustée, to foreclose a trust- 
deèd giyen by the Alabàma & Geol'gia Manufacturing Company to se- 
cure certain bonds. On demnrrer to bill. 

Abbott & Smith, for coriiplainants. 

N. J. & T. A. Sammond, for respondents. 

Before Lamab, Justice, and Newman, J. 

Pee CtJiliAM. There are five grounds for demurrer, and for conven- 
ience we Consider them in inverse order. The first ground thus con- 
sidered is that "said complainant does not aver when default in the 
paymeilt of interest on said bonds, or any of them, was made known 
to the trustées, or either of them, nor that any notice thereof bas been 
served on the président of the said Alabama & Georgia Manufacturing 
Company, both of which are conditions précèdent to the exercise of 
authority ànd duty, by said mortgage cqnferred on said trustées or a 
majoriiy oïthem." The language of the trust-deed, so far as applica- 
ble to this grôtmd of demurrer, is as foUows : 

"In order, and in tlie f ullest manner, to provide for the payment of bonds 
aforesaid;ànd the interest thereon, at the time and place when and where 
the saiTieshail respectively fall due and be payable, the said J. G. Robinson, 
W. C. Yancey, and W. T. Huguley, or a majority of their survivors or suc- 
oessors, arehereby authorized and empowered, should default be made in 
the payment of said bonds when they fall due, or in the payment of the in- 
terest on said bonds as it shall accrue, they, immediately on such default, be- 
ing made known by tlie holder or holdèra of the coupons attached thereto, 
and if, àfter notice is served upon the président of ~uid compai ,,, the same 
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stiall remain unpaid for six months after such default shall hâve been raade 
in the payment of said interest or principal, as the case may be, and at the 
request of any one or more of the holders of said bonds or coupons, and 
witbout any other or f urther authority f rom the said Alabama & G-eorgia Manu- 
facturin g Company, upongivingGOdays' notice of the time and place of the 
Baie, together with a description of the property, in a newspaper published 
in Atlanta, La Grange, and West Point, Ga., to. proceed to sell at public auc- 
tion," etc. 

— ^Then providing for the manner of sale, and the application of the 
proceeds. After alleging default in the payment of the coupons due July , 
1890, and January, 1891, and that more than six months had elapsed 
eince the July coupons fell due, and that they stiU remain unpaid, 
and that no money was on deposit at the place of payment at the time 
the said July coupons fell due, and none deposited within six months 
thereafter, and that ail or nearly ail of said July coupons remained un- 
paid, as orator is informed by the holders thereof, the bill proceeds : 

"Orator bas been notified since the expiration of the six months after the 
said July coupons fell due, by a majority of seven bondholders in amount, 
of their élection to treat the whole of said principal sum named in the bonds 
as due niider the provisions of said bonds; and orator bas been requested 
to begin proceedings to secure the property pledged for the payment of 
said indebtedness; and he deems it to the best interest of the holders of said 
bonds that he shoùld do so." 

It will be seen that even if this provision applies in a case where fore- 
closure proceedings in the court are instituted, instead of the trustées 
proceeding to àdvertise and sell as aùthorized by the trust-deed, the allé- 
gation that is lacking is that notice was served upon the président of the 
«ompany . If the trustée was proceeding to sell the property himself un- 
der the authority of the trust-deed, a strict eompliance with this provis- 
ion might be demanded ; but, inasmuch as he is proceeding in the courts, 
asldng for a decree of foreclosure, we are of the opinion that the alléga- 
tion of notice to the pïesident is unnecessary. It is alleged that the Ala- 
bama & Georgia Manufacturing Company has ceased to do business and 
teep an office in West Point, Sa., or elsewhere, for the transaction of 
business, and that the property covered by the trustées has been sold 
iinder the decree of the state court, and boUght by parties who, havjng 
organized the Huguley Manufacturing Company, are now in possession 
of the same. It might be argued, if it were necessary so to dO, that this 
condition of affairs would dispense with the allégation of notice to the 
président, even if it were otherwise necessary; but, in view of the opin- 
ion expressed above, further discussion of it is unnecessary. 

The other grounds of demurrer may , we think, be considered together; 
and they are, substantially, that J. J. Robinson, who alone brings this 
bill, is unauthorized to sue alone. The all^ation of the bill is that 
Yanœy, one of the trustées, is dead, and this, it is conceded, disposes 
of the matter so far as he is concemed. The further allégation is that 
«aid W. T. Huguley, défendant herein, and named as one of the trustées 
for said bondholders, claimed, at the time of said sale, to be interested 
in the purchase of said property, and now claims also to be interested ia 
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the prpperty; eàd assets qf "said ïïugaley Manufacturing GOiripany. Hè 
is inteîrè|teâ' adyersely to your oratbr as trustée of said bondholders." 
Thé ^le tefeïtf d to is thé sale under the decree of the staté court, be- 
fpre pieolione^j ' ; While jt appéars, it is true, from thés bill, that the 
properby waa sold under the decree of the state cQurty subject to this 
trust-deed, it nevertheless, we thinfc^ appears from the fàregoing alléga- 
tions that Huguley's interest is adverse to that of the bondholders, and 
coQsequently to show his incapacity as a party complainant. It might 
oertaioly hâve been alleged with jjopjie défini teness, but, cpnceding the 
statpïQents to be true, as.th© demurrw does, we thinkhig adverse inter- 
(BSt suifiiciently appears. It may ,be mentioned that the trust-deed is 
signed, by W. T. Huguley &^ vice-p^'çgident and secretary of the Alabama 
& Geprgia Manufaeturing Conapany, 6o that it would seem that his inter- 
est bas been adverse to that of the trust created by the deed from the 
beginning. We think the demuTr«r should be overruled upon ail the 
grçi^nds coutaiued there^D, and it iç so ordered. 



CENteAi. Trust Co. op New Yoés. v. Makietta & N. G. R. Co. 

iClrcutt Ço^rt, N. D. Qeorgta. JulyS, 189L) 

OoBPORÀTTOKs — Consolidation — Fobbolosubb oï Mobtoachs — Intervbstios bt 
StockhoLoebs. 

In A suit to foreclose a raUroad mortsage, certain persons; petitioaed to be made 
parties défendant, alleglp^; that the défendant company was ma^e up by an illégal 
consolidation of threé other companieg,"in one of wbich tbey were stockbolders; 
tbat they never consent^d to, or recogni^^ tbe ralidity pf, tne. consolidation, and 
■wero not bound by it or by tbe aot of the new company creatingtiip mortgage ; that 
the iiéyr company "is peiha^s concludéd 'b^ its conduot in the premises from mak- 
ing défense ' to the suit; th^t the original company, of wbich they were members, 
had QO offlper or repreaeintàtive upon whom they could call to make défense for 
tbeni; àhd that tbe oOUnsbl for: the conscÀldatéd company dëdibed tô set up tbe dé- 
fense wbich they desiredto mako. Hetd, that thèse facts gave no right to Inter- 
vene as défendants, especially as there was no charge of f raud or collusion, and the 
prOper remedy is- by an independeut suit. - 

InEquity. Bill to foredoae railroad mortgage. On pétition of inter- 
ventioué 
BiUler, StdUmàn & Hubbard and H. B. Tompkim, for complainant. 
Abbott & Smith and G. D. PMlips, for respondent. 

Newman, J. The above-named case xs a suit in equity, brought by 
complainant, aS the trustée for oertaîn holders of bonds of the défend- 
ant corporatidft, to foreclose the mortgage made to secure such bonds. 
On this bili a receiver hfts been appôitited by the court, and the usual 
iiqunCtion restraining ihtét'fei'ence with him allowed. The receivèr is in 
chargé of thé *àtlr6ad, and is operàting the same by order of the court. 
C. D. Phiilii>à'abd othéfs bave made nppKcation t6 ihè court for per- 
mission to be tiade parties défendant in said case, and with leave theré- 
àfter to pleitdor answer ûssuch deiéudants. ■ The pétition is as followsr 
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< "G. D. Phillips, R. F. Maddoxi ]!?■. S. Eaves, and Henry Wills, who aver 
themselves to be eitizeris of the state of Georgia, residing within the said 
northern district of Georgia,, bring thia their pétition, and show to the court 
as follows: ; Eaeh of them is a stocltholder in the Marietta & North Georgia 
Bailroad Gompany, hereinafter called the «Railroad Company,' in the arnount 
of $9,475i and petitioners were sueh stockholders at the time of the filing of 
the bill;in the above-stated cause, and at the time thesororal acts complained 
of hereinafter ,took place; The said Railroad Company was incorporated by 

act of the gênerai assembly of the state of Georgia, approved on the 

dayiOf ^, 1885, and the several acts atbendatory thereof, passed prior tO 

the year 1874. Said company was authorized to build, equip, and operate a 
railroad from the city of Marietta, in the county of Cobb, on tlirough Chero- 
kee. Pickens, Gilmer.and Fannin, to the North Garolina line. On the 14th 
of Âpril, 1887. a meeting of the stockholders of said Railroad Company ap^ 
pears to hâve been held in the city of Marietta, Ga., atwhich meeting ail of 
the stock was not represented, but simply a majority was represented in per- 
son or by proxy. At sàid meeting the président and secretary of the com* 
pany were instructed to prq)are and exécute articles of consolidation between 
the said Railroad Company and the Georgia & Korth Carolina Railroad Com'- 
pany. a corporation of the state of Norl h Carolina. Thia meeting adjourned 
to assemble on the fourtb Saturday of the then présent month of April, 1887; 
Xd paraa^ice thereof, the aaid stockholders met on the 23d of April, 1887. 
The whole number of shares represented Wperson and by proxy appears to 
liave beeo over 39,000; total number of shares 55,717^ Petitioners had no no- 
tice q£ fiither of thèse meetiuga, and they hâve not consented to sai d meeti ngs, 
por to the proceedings had tfaerëat. Petitioners allège tbat tlie proceedings 
of thes« meetings were void for.want of notice. The proceedings of the 
meetings looking to a consolidation of said companies were likewise void for 
wantof power in said Railro^ Gompany to pass the same witbout the con' 
sent of petitioners. It appears that the said stockholders' meeting adjourned 
again to meet on the 13th of May, 1887. At aaid last-named meeting a res-' 
dation appears to bave been passed, reoiting that two railroad companies had 
agreed to consolidate ou certain: terma. Among other things, it is recited 
that, < wbereas the railroads of the said two railroad companies are to be con- 
nected together^ and form a continuons line from Marietta, through Murphy, 
North Carolina, to some point in North Carolina on the Tennessee line* and 
that each of said companies is:desirous of consolidating ita capital stock, prop- 
erty, and franchises with the capital stock and franchises of the other railroad 
Company, so as to form a railroad corporation which ahall embrace ail of the 
capital stock, property, and franchises, and hâve ail the power, righta, and 
privilegea, of th,e said two railroad companies;' that the naine and ' stylé of 
thé new oompany shall be tlie Marietta & North Georgia Railway Company, 
and ail the property, liighta, interests, franchises, and privilèges of botb com- 
panies shall be vested in tfae Consolidated Company. AIso provides that the 
Capital stock of the Consolidated company sfaall be 1,300,000 dollars. It ap- 
pears, also, that in order to provide means with which to broaden the gauge 
of the road, and for f urther construction, and to retire the bonds already is- 
Bued. etc., the consolidated company should issue its first mortgage bonds, 
covering ail the property and franchises, to the extelit of 16,000 dollars per 
mile, on that portion of the road from Marietta, Ga.. to Murphy, N. G.; and 
20,000 dollars per mile on that part from Murphy, N. C, to Knoxville, Tenn., 
and to secure the same bya iSrst mortgage on ail the propertyof the company 
then owned or thereafter aequiried. Your petitioners allège that said agree- 
ment of consolidation was void, because said Railroad Company had no power 
to enter into the same witfaont the consei^t of petitionera; and the aaid reao- 
^ution prpviding for the^issuancç o£ bonds and tbe.securiug of ^the samé, as 
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alleged, was llkewise void for the want Ôf power in said company to pass the 
same. Petitioners hâve in no wise ratiâed said action of said stockholders. 
Even if it should be contended that said eonsolidation was bad in pursuance 
of authority of law, thèse petitioners submit that the same was done in pur- 
suance of an amendaient of the charter, which materially and fundamentally 
changes the purposes, airas, and objects sought to be attained by petitioners 
in their subscription to the capital stock of said Bailroad Company, and the 
same is void as to tbem. It appears, also, that one of the purposes for which 
the money to be raised by tbe sale of said bonds was to provide means to ex- 
tend the road from Mnrphy, N. C, to Knoxville, Tenn. Petitioners allège 
that it was and is illégal without their consent toincumber the property of 
the company in which they a.re stockholders, to provide means for the build- 
ing of a road in Tennessee, and they allège that said bonds and said mortgage, 
in 80 far as they were executed with a view to createa lien on the property 
of said Eailroad Company for the purpose of building said Knoxville exten- 
sion, the same are illégal, null, and void as to thèse petitioners, and other 
stockholders standing in the same situation with tbem. Thèse petitioners 
charge that the plaintiff in this case had knowledge of the want of power in 
said défendant company to take said mortgage and issue said bonds at the 
tlme it accepted the trust, or, :ifit had not actual notice, it took said deed of 
trust and said bonds under sucb circumstances as to charge it with notice. 
Thèse petitiojiers bave never in any way recognized the validity of said at- 
tempted consolidation, nor hâve they in any way ratifled the action of said de- 
fendant company jn tbe issue of said bonds and tbe exécution of said mortgage. 
Your petitioners further show that said défendant company, in still further 
violation of the rights of your petitioners, did.on the25thof November, 1890, 
attempt to consolidate its property, rights, franchises, and privilèges with a 
corporation known as the •Knoxville Southern Bailroad Company,» which is 
said to be a corporation under the laws of Tennessee. By this attempted 
union and consolidation ail the property, assets, franchises, and privilèges of 
each of said companies was vested in the défendant railway company. This 
action was had at what appears to hâve been a called meeting for that pur- 
pose, of which thèse petitioners had no notice, and to which they bave never 
in any wise consented. The board of directors appear to bave ratifled the ac- 
tion of the stockholders. This last union and attempted consolidation pur- 
ports to hâve wrought some radical change in the charter of said constituent 
companies. Among other Changes, the capital stock is increased to 5,500,000 
dollars. The principal office Js removed from Marietta, Ga., to Knoxville, 
Tenn. Petitioners allège that said attempted consolidation is void as against 
them, because they bave never consented tô it nor ratifled it, and they charge 
that it is void as to eveiybody, because the said défendant did not bave the 
power to enter into said consolidation. The said Bailroad Company, de- 
fendant in said cause, is perhaps concluded by its conduct in the promises 
from making défense to the plaintifC's cause, and from setting up the défense 
of petitioners herein set forth. The said Marietta & lïforth Georgia Bailroad 
Company is a party to the cause, and it has no officers or agents, nor other 
représentative, upon whom petitioners can call to enter a défense for them in 
this cause. The said défendant company déclines, througb its counsel of 
record in the cause, to file a défense, and set up tbe invalidity of said various 
actsset forth herein. Petitioners now corne, and move an order admitting 
tbem as défendants to the cause, with leave to plead or answer thereto, by 
' way of défense, the facts herein set forth, and sucb other additional facts as 
may appear as against the ilght of the plaintifl to the relief sought." 

It will be perceived that thèse petitioners olaim that they were stock- 
holders lu the Marietta & North Georgia Bailroad Compsiny, which was 
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in 1887 Consolidated witb the Georgia & North Carolina Railroad Com- 
pany, and subsequenily, in the year 1890, with the Knoxville South- 
ern Railroad Company, the entire Une now beirg known as the Marietta 
& North Georgia Kailway Company. Without pasBing in any way upon 
the merits of the application, the pétition is considered now solely upon 
the right of petitioners to be parties défendant, and to appear as such by 
plea or answer. As a gênerai rule, a corporation can only appear to dé- 
fend Utigation against it in its corporate capacity, and represented by its 
properiy constituted officers. The exception to the rule may be stated 
in the language of the suprême court in the case of Bronson v. RaUroad 
Cb., 2 Wall. 283: 

"Id a spécial case, however, where there is an allégation tliat the directors 
fraudulently ref used to attend to the interests of the corporation, the court o£ 
equity will, in its discrétion, allow a stocliholder to become a party défendant 
for the purpoae of protecting, from unfounded and illégal claims against the 
Company, his own interest, and tlie interést of such other stockholders as may 
cbopse to join him in the défense." 

' — And' by Justice Bradlby in the case of Forbea v. Railroad Q)., 2 
Woods^ 323, in the foUowing language: 

*'To be allowed to intervene as gênerai défendants and contestants is an- 
other and différent thing. ThiS can be admitted only upon the ground before 
referredto, to-wit, having an interest in the résulta as a stockholder or other- 
wise, and being able to show fraud and collusion between theplaintiffs in the 
suit aiid the officers of the company having charge of its interests. A sug- 
gestion in the progress of the suit tbat an offlcer of the court is disposed to 
act fraudulent, orthat the court has made an injudicious or erroneous order, 
will not be sufflcient ground to allow such a party to intervene. Indeed, it is 
questionable whetlier in any case, Where a suit is properiy instituted against 
a corporation, a stockholder of that corporation can, even on a suggestion of 
fraud on the part of its officers, corne in by way of intervention as party to 
that suit, and seek tb défend or control the proceedihgs. An original bill 
would rather seem to be a proper mode of proceedîng." 

In the case oî Blackman v. Railroad, efc., Cb., 68 Ga. 189, the suprême 
court of Georgia, in disposing of a case brought before it for review, 
where the application was like the one now presented to this court, and 
it had been denied by the court below, delivered this brief opinion: 

"Except in cases generally provided for by the Code, (section 3374,) stock- 
holders cannot plead or défend for the corporation. That the action is ground- 
less and collusive, and that, for motives of fraud or favor on the part of the 
officers, the corporation fails or refuses to défend, will make no différence. 
The stockholders may protect ail their rlghts byinstituting a proper action of 
their own. In conductlng suits due regard must be had tothe distinction be- 
tween parties and those who are not parties. A corporation ia a separate 
person from any or ail the stockholders. When it is sued alone, they are not 
before the court; and they cannot interpose in that suit without express 
statutory authority. In equity, or possibly at law, under our peculiar juiis- 
prudence, they can take measures, by an original pro'îeeding in their own be- 
half, to prevent the appropriation of corporate assets to fraudulent claims, 
tbough such claims hâve been fraudulently, by the connivance of the corpo- 
ration or its officers, reduced to jndgment. The présent case does not fall 
within the terms of section 3374 of the Code, siuce the judgment is not 
V.48F.no.l— 2 
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to bînd tbéîiidivîdual property of thé stockîiolders; and no àld can be derlved 
from theH<^.o£jl^72, the same bsjng uîijeoiifllitutional." 

It iâ noti elaimed in the application now before this court that there 
bas bçen ^ny fraudulent conduot on the; part of the officers! of the Mari- 
etta & North Georgia Kailway Company in référence toi ^the suit of the 
Central Trust Company; nor is it alleged that there isany fraud or col- 
lusion betvyeeri the complainants and the éorporation, or its officers and 
représentatives, but only that the "détendant in said case is perhaps con- 
cluded by its conduot in the premiaeaiiïom making défense to the plain*- 
ïtifiF's cause, and from setting up the défense of petitioners herein set 
forth;" and that "the Railroad Company, in which thèse petitioners 
daim to be stockbolders, bas nOi oflBcernor représentative upon whom 
the petitioners can call td enter a défense for them^" and that "the coun- 
sel of record foirthe Railriaaîd Compaiiy déclines to set tip the défense 
which thesè 'piétitioners dësire to make." . The suit to which thèse péti- 
tioherë deâitè' tô becomè parties iîëfendaÉiiis agàinst tjie ùew corporation, 
the Railroad Company. Assuming that' the effect of the consolidation 
wasto make petitioners etôckholdeti iW the new corporation, and that 
the officers of the Railroad Company ar»9-their représentatives, and that 
it is incumbeat Upon them toproperly represent the interest of thèse pe- 
titioners, no sudibad faifch on the part of the corporatioû or its officers 
is shown as wôuW justîfy thé Court, undër what seetpd to be the recog- 
riized rule, in aliowing pètitîfièiers to intei^Vène as défendants, and file dé- 
fenses, to this suit againpt,;tljp, corporation, and any rigHts, they may 
haye can beasserted otherwjs^. As stocskholders in the old éorporation^ 
<whSch they allège bas not been legally cotisolidated with or merged into 
the new corporation, the' argument against their coming into this litiga- 
tîon would be e^fen stronger' than if théy had been stockholdera in the 
défendant dit^ôfation, ànd no such previous conditions ha,d existed or 
ciiariges occurredi As to ahy rights which they claiça as such stock- 
holders, asserted to be connected with and to the property which is the 
subjéct-mattei^of the suit, arid ih the hands of the reçeiver of this court, 
they are not rfemediless, and they should in a proper proceeding be heard, 
bf course. But their prayer to be nlade parties défendant cannot be 
granted. This application must be denièd, without préjudice, however, 
to the rights of the petitioners to insti'tute-a proper proceeding for the 
assertion and ascertainment 6f any rights they may havô in connection 
wîth the property in the hâuds of the court and embraced in the suit. 
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Glenn V. Pbibst, (tm> càseso 

BaMB V. DoBSHEIIfEB. 
{CireuU Court, E. D. MUsovri, B. D. OctoT)er 7, 18M.) 

1. Btideso» of Fobmbk Jodoment — Pleadinq — QbNEBAI/ Dbniai» 

Ûnder the Missouri Gode bf Procédure a former judement of the court U ttot ad- 
missible în eyidence under a gênerai déniai, but must be specially pleaded. 
S. Limitation oï Actions — Runnino of Statctb— Cau:,8 ïob Stock ScBsoBiPttoss. 
Limitation does not nin as against subsoriptions of capital stock, payable when 
calied for, until a call is made^ 

t. CORPOEATIOKS— StrBSOBIBBBS ÏOB STOCK— LlABILlTI ÏOB CAU.S— ASSIOmiBNT O» 

6tock> 

Undér tb« laws of Virginia, a Bubsoriber for tfae stock of the National Express St 
Transportation Company is Uable for the full par value thereof wben calied for by 
the compàny, altbough he bas prevlously made a bona flde assignment of bia 
sbares. 

In Eqnity. Suit to reoover the second assessment npon the stock of 
the National Express & Transportation Company. As to the suits for 
the first àssessment, see 23 Fed. Rep. 695, and 24 Fed. Rep. 63t>. On 
motion for new trial. For prior report, see 47 Fed. Rep. 47 2. verruled. 

Thmiux» K. SHnker, for plaintifT. 

W. H. CU^tm, for défendants. 

Thayeb, J. IVo questions are presented by the motions for new 
trial whiçh bave been filed in thèse cases. In the case against Priest as 
executor of Taylor it is insisted that the judgment reudered by thia 
court on March 12, 1884, in the suit to recover the first àssessment on 
decedent's stock, should hâve been admitted in évidence as a bar to the 
suit on the second àssessment, altbough it was not specially pleaded. I 
am satistied, al^er an examination of the authorities cited, that the posi- 
tion taken is untenable. Before the adoption of the Code of Procédure 
it was the practice in this state, as well as in many other jurisdictions, 
to permit a judgment to be given in évidence urider the gênerai issue, 
(^Offutt v. John, 8 Mo. 120;) but at the présent time, and since the adop- 
tion of the Code, the better opinion is that a judgment cannot bè given 
in évidence, either to support the défense of former recovery or to show 
that.n given question arisingin a suit has been adjudicated in a previ- 
ous suit between the parties, without being specially pleaded. The dif- 
férence bet^een the gênerai issue at common law and a gênerai déniai 
under the Code is well marked, and has been frequently noted. Bliss, 
Code Pl. §§ 323, 324. The gênerai issue was sometiraes regarded as tan- 
tamount to a déniai of ail liabîlity, and under that plea almost ahy mat- 
ter conld be given in évidence which tended to show that the défendant 
was not liable. On the other hand, the office of a gênerai déniai under 
the Code is merely to put in issue material allégations of fact contained 
in the pétition or com plaint, and under the latter plea only such mat- 
ters can be given in évidence as tend to diàprove facts stated in the com- 
plaint. ïfojrûvrwp v. Insurance Oo., 47 Mo. 435; Jlfiiâser v.\4dfer, 86 Mo. 
à,i&. Ip the case lastçited the court say: 
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"The gênerai déniai puts in issue the facts pleaded in the pétition, not the 
liability, Tlie facts from which the law drawa the conclusion of non-liability 
must be pleaded in theanswer when they are not stated in the pétition." 

I do not understand that the décision in Garton v. BoUs, 73 Mo. 274, 
is opposed to the rule stated in the two cases first cited. The question 
chiefly mooted in Garton v. Botts was whether a judgment, When offered 
in évidence without being pleaded, and without being objected to, was 
conclusive, or was évidence that a jury might, in its discrétion, disre- 
gard, because it had not been pleaded by way of estoppel. It will also 
be observed from a careful examination of the case in question that, as 
the issues were made up, the judgment in ail probability was properly 
admissible in évidence, even if it had been objected to, because it tended 
to contradict material facts stated in the pétition. My conclusion is 
tbat undér the Missouri Code a judgment must be specially pleaded be- 
fore it can be admitted in évidence, when the purpose of offering it is 
merely to show that the matter in issue is res judicata. If a judgment 
in a former suit between the parties tends to dîsprove material facts 
stated by the plaintiff in hîs pétition, a différent raie obtains. But in 
the présent case the judgment offered had no such tendency. It was of- 
fered for the purpose of showing that one of the issues arising in this 
case had been tried and decided in a previbus suit between the parties 
on a différent cause of action, and that the plaintiff Was concluded as to 
that issue by the previoua d^ecision. The record in question was prop- 
erly excluded. - 

2. In the cases of Priest' and Dorsheimer the point is made that, ih- 
asmuch as they transferréd theîr stock in the National Express & Trans- 
portation Company many years àgo, the statute of limitations began to 
run in their favor from the date of such transfer, and that they cannot 
be held liable for stock assessments made in 1880 and 1886. With réf- 
érence to this contention it is sufBcient to say that the court understands 
this question to be in effect settled by the décisions heretofore referred 
to and cited. Hàwhins v. Glmn, 131 U. S. 319, 9 Sup. Ct. Rep. 739; 
Glenn v. lÂggett, 135 U. S. 533, 10 Sup. Ct. Rep. 867,— both décide that 
statutes of limitation do not run asagainst subscriptions to capital stock, 
payable as or when called for, until a çall is made. It has also been 
held that under the laws of Virginia a person who subscribed for stock 
in the National Express & Transportation Company cbuld not divest 
himself of his liability to pay its full par value when called for by the 
corporation, even by a bona fide assignment of his stock on the stock- 
books of the company. Marris v. Glenn, 87 Ala. 628, 7 South. Rep. 90; 
Sarnl^leton v. Glenn, 72 Md. 331, 20 Atl. Rep. 115; Hamilion v. Ghnn, 
8S Va. 901, 9 S. E. Rep. 129. Thèse décisions, as it appears to me, 
place both the assignor and the assignée of stock in precisely the same 
attitude with respect to stock assessments. Both are liable to pay as- 
sessinents when they are made, until the full par value of the stock has 
been called in^ and the statute of limitations does not run in favor of 
either until a call bas been made. I bave examined the Case of Ports- 
mmth Banking Co., L. R. 2 Eq. 167, to which my attention was called, 
but it appears to contain nothing in opposition to thesè viéws. That 
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was a case în which the liability of a shareholder for debts contracted by 
the corporation before and after he ceased to be a stockbolder was in- 
volved. The principles upon which the décision turned hâve no appli- 
cation to the case at bar. Motions overruled. 



Jaffee e{ al. v, Jacobson et oî. 
{.Circuit Court of Appeals, Eighth Circuit. Ootober Term, 1891.) 

Spboipio Pertokmance— CoNTBACTs Entoeceable—Failurb ot Considération-- 
Adoption op Children. 

A ;t»m for spécifie pe;rformaiice of a contract allégea tbat bomplainants' nnole, a 
man of large means livlng in Denver, Colo., being married and childless, expreased 
a désire to adopt complalnants, the two children of his deoeased sister, who were 
then llviog with their father in Posen, Pnissia, and opened a correspondance with 
their guardian expressing this désire and |)urpose, and asklng the guardian to se- 
eure the consent of their father that complainants should be surrendered to him 
■witli fuU dominion and control, as if he were in f act their father ; that the guardian 
âidopen negotiations with the father, who refused to consent unless some pending 
litigation between him aAd complainants in regard to the interest of the latter in 
their mother's estate was first setUed; that thereupoa the uncle procured the 
guardian to settle the saine by rellnquishing ail of complainants' claims, promising 
that in considération thereof, and of the father's consent, he wonld, upon his deatb, 
leave to complainants one-half of liis estate; that, the settlement boing completed, 
the guardian received charge of complainants, and removed them f rotn theirf ather's 
, custody, leaving one of thpm with its grandmother in anOther town, theretore- 
inain'untll the grandmother's death, and taking the other to his owp home, ail as 
diréoted by the uncle in America; that, on hearing of the settlement, the uncle di- 
rected; his brother to proceed from America tobring* over the other complainant, ' 
whom hedesired as soon as possible to corne to Denver; that before his brother's 
âeparture from America the uncle died; and that tiie défendant, his widow, took 
possession of his entire estate, and refused to recognize complainants' interest 
thérein. Seid, that no case for spécifie performance was stated, as it was apparent 
tbat the main considération for the unele's agreement was thepleasure and mutual 
beneflts which he expeoted to resuit from the establishment of the relation of 
parent and child betweeb himself and complainants as members of his hbusehold, 
which' considération was never realized. 

Appeal from Circuit Court of the United States for the District of 
Colorado. 

Suit by Regina Jaffee and Helena Jaffee against Annie W. Jacobson 
and others for the spécifie performance of a contract made by her 
husband, Eugène P. Jacobson. Bill dismissed. AfHrmed. 

Statement by Thayer, J. In this case the circuit court for the dis- 
trict of Colorado sustained a gênerai demurrer both to an original and 
amended bill of complaint, and subsequently dismissed the cause; com- 
plainants having declined to plead further. The substantial averments 
of the bill may be stated as follows: Eugène P. Jacobson, the husband 
of Annie W. Jacobson, the appelles, in August, 1878, was a lawyer of 
large means residing at Denver, Colo. Though married formany years, 
he was at the time childless. The complainants, Regina and Helena 
Jaffee, were his nièces, being children of a deceased sister. They were 
then quite young, and residéd at Posen, in the kingdom of Prussia, un- 
■der the care, aa it seems, of a guardian by the name of Samuel Bernstein, 
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théir toother hatàng died but a «hOit timé previously. Thé bill then 
proceedsto avéi* as foUows: 

"Thivt/scwti after the death of thelr mdtherf their nncle Etigene P. Jacob- 
son exprèssed a strong désire to adopt Ihesecomplainants-as hisown ehildren, 
he beingchildless and without éxpettation of ever liaving any cliildren of his 
own bluod; and to tliat end the said Eugène P. Jacobaon personally solieited 
their gnardian, Samuel Bernstein, and father, while in Europe in 1879, to 
procure thèse complainants for bim, and immediately thereafter, for said pur- 
pose, did enter into correspondence with said Samuel Bernstein, the uncle of 
complainants, and their guai-dian uxider the Will of coraplainants' mother, 
which said correspondence covered aperiod from the month of September, 
1879, to late in the month of JMarch, 1881; that in said correspondence said 
Jacobson represented to said Bernstein, Complainants' guardian, that he, the 
said Jacobsun, was- very désirons of adopting thèse complainants as his own , 
cliiidre'n, because he and his wife, the défendant Annie, were childless, and 
beoaus^t of the love he bore to the deceased uiother. bis sister, and constantly 
urged said Bernstein to obtain the consent of complainants' father to sur- 
rehder complainatits tp hini, so that he, the said Jacobson, migbt hâve the 
control and domiriibn of complainants as tfaough he were their fatlier, and 
provide for and take care of them as his own ehildren; that in the last letter 
written by the said Jacobson to the said Bernstein, which was on the 24th 
day of February, 4^. D. 1881, said Jacobson requested said Bernstein, If he 
procured the consent of the father of thèse complainants as aforesaid, to take 
said cbildren from the care and control of their said father, and place the 
complainaut Helena, who \faa then an infant onlythreeyears old. with her 
grandmother, the mother of said Eugène P^ Jacobson, and leave said com- 
plainant with her said grandmother until thé death of her the said complainant 
Helena's grandmother, or until he, the said Jacobson, otli^rwise directed; and 
to take the complainant Bêgina from thé custorJy and control of her father. 
if he 80 çonsented, and prépare her for the voyage to America which he, the 
said Jacobson, was then arrant^ing, or aboUt to arrange, for having the said 
complainant Begina come to iDénver as sooa as possible aft/er her father had 
80 çonsented as aforesaid." 

It is then stated, in substance, that in the year 1879, at the time of 
Col. Jacobson's visit to the old country, litigation had arisen between 
the complainants and their father, relative to the division of the mother's 
estate, of which the ehildren claimed a portion equal in value to $4,000, 
and that the iather was not willing torelinquish his parental control over ' 
the complainants, or consent to their coming to America, until sùch 
litigation was settled to the father's satisfaction. It is next averred: 

"That in about the month of February, 1881, said Jacobson, In orderto 
procure the consent of tlie father of complainants in the matteis and tliinga 
aforesaid, directed and requested the said guardian, Bernstein, to seltle and 
compromise the suit between the father and thèse complainants, by waiving 
and sùrrendering a|l riglits which thèse complainants had had or might hâve 
in their dt'ceaseu mother'S estate, or which tbey had or might hâve against 
their said father, to him, the fatlier, at the sa me time he, the said Jacobson, 
promising and agreeing that if, by settlihg the said litigation in tlie manner 
aforesaid, said Bernstein shall obtain the consent of complainants' father to 
giye complainants into the charge and Oare othiin, the said Jacobson, he 
would, upon his dealh, leaye to thèse complainants his entire esiate, excepb 
that portion thèreof, to-wit, theundivided one-half interest, whiçh under the 
laws of the State of Colorado at that time was and evér since hitherto had 
been the widoWS àbsoluté iiitëi<est in the estate of her deceased husband; 
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* , * . * that tjieir said guardian ffiithfully performed and carried ont said 
directions and instructions in the premisçs given by thesaid Eugène P. Ja- 
cobsori, and did settle tjie litigatioh beteinbeforereferred to'betvyeen complain- 
ants and ttieir fatber, disiilissing Saidsilit and s.urrendering to complainants' 
fatlier ail claims which thesie oomplaihants had or miglit hâve agalnst him, 
and ail interest whicb tbey had or migbt bave in their mothet's estate, and 
did obtain in considération tberQof the consent o£ complainants' father to ail 
apd singular tbe matters bereinbetore §tated, whiçh were by the said, Jacob- 
son required, and did thereby obtain possession of complainants for said Jacpb- 
son on the 25th day of MàTch, A. D. 1881, andimmediatèlyremoved complain- 
ants froin the town of Pôsén, where tbèy had theretofbre tesidfd, to the town 
of Ihowrazlau, where complainants' said giiardian residëd^ and dirt place the 
complaiaant Helena in the care and custody of the mother of him, the said 
Eugène P. Jacobson, as by him directed, where sheremained until tbe death 
ç|said mpther, in about theyear 1887; an(i; complainants' said guardian im- 
mediatdy aàvised said Ei^geiié p. Jacobson ôf ail his dôiingsin the premises." 

The letnaining portions, of the bill show that Col. Jacobson, on being 
advise4 of what had beendone, directed his brothér, who lived in Wis- 
XiOiisin, to proceed to the oid couptry and biipg the complainant Regina 
to hiSihpBae in Denver; but before hipbrother left,the country on suùh 
mission Col. Jacobson died , and neither , of the complainants ever in fact 
became naembers of his bousehold. At his death the deceased left an 
estate, pf thçyalue of $1,16,000, consisting largely of real estate in Den- 
yer and Gnnnison county,, jGolo, Mrs. JacPbsoni after the death of her 
hiisbànd,j took possession pfsfill his estate, and is.stiU in possession of it, 
plf^ining itas her own undef.the laws of descent of Colorado; and has 
d^clined, and still decUnfâ, tp recognize the valldity of her husband's 
proniise to leave tOit^jeiÇomplainj^nts the undivided one-half thereof; 
Complainants, therefore,r pray for tbe spécifie enforcement of the alleged 
promise, and that they may each be decr^ed to be tbe owners of an un»- 
divided one-fourth pf the real estate of whjch the said Col. Jacobson died 
sei^ed and' possessed. , , .,;;; 

i2. S. Mormon and Geo. H. Kdhn, for appellants. 

È. T.Wdk, H. M. Fwrma^t and 3%onwf« il/acon, for appellees. 

Before Caldwell, Nelson, and Thayeb, JJ. 

Thayek, J. We fînd it necessary to détermine in the first instance 
upon what considération the promise reçts which the circuit court was 
asked to specifically enforce. Th-çre is an évident attempt made in the 
amended bill to raake it appear that Col. Jacobson promised to leave his 
nièces pne-half of his large estate if Bernstein, their guardian, merely ob- 
tained their father's consent to give them into bis charge and custody; 
that the ohtaining of such consent by the settlement of pending litigation 
between the children and their father, was the sole considération upon 
which their uncle's promise was based; and that, as such consent was 
oh tained prier to Jacobson 's death, therefore the whole considération for 
the promise sought to be enfprced hs^s been duly rendered and received^ 
We aire i^pholly unable to take that view of the case, even as it is stated 
in the amended bill. The complaint as amended shows that the : prom- 
ise counted upon is extracted from conversations and letters pf Gpl, Ja> 
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cobson Côncerning family matters, and undoubtedly the latter were wrît- 
ten with that freedom which usually characterizes correspondence oa 
such sùbjeçtà. It also appears that be represented in the course of the 
same correspondence, that he was désirons of adopting thecomplainants 
as his own children, because he and bis vfiie were childless, and because 
of the love hebore their mother, his dedeased sister. We think it man- 
ifest, therefore, frôm the face of the bill, construing it, as we must, in 
the light of thèse facts, that the coilsiderq.tion moving Col. Jacobson to 
promise to leavè the complainants one-half of his estate, was not merely 
the consent obtained by the guardian frcan the father that he might bave 
their custody, but certain benefits and advantages that were to accrue to 
him after his nièces came into his custody. 

It ffiUst bave been obvions to Mr. Berpstein, the guqrdian, as it is to 
us, that the promise in question was based upon the understandîng that 
one or both of the complainants should bécome members of Col. Jacob- 
son's hoùsehold, and for a certain period (dépendent, df course, upon 
the durâtion of his own and their livés) should assume, TiCitb respect to 
himself and hia wife, the relation of parents and children, with ail that 
that relation im plies. It was of no advantage to Col. Jacobson, as the 
guardian must bave knovfn, that the father's consent was obtained that 
he might bave their care and custody, unless one or both'of them were 
actually ^acedin his custody and became members of his l^mily, yield- 
ing to him in the mean time such service, affection, and obédience as a 
dutiful child ordinarily yields to itsparentSi It was the pleasure and 
mutual benefits which the deceased ex^écted would resuit from the es- 
tablishment and continuanise of that relation until hi3 death, that induced 
the deceased to promise to leave to his nièces an undivided one-half of 
his estate. We are accordingly of the opinion that the biU shows that 
the substantial considération upon which the alleged promise rests waa 
not rendered in Col. Jacobson's life-time. He died before eîther of the 
children became members bf his family, before either of them emigrated 
to this country, and before he acquired any aotual or légal control over 
their persons. 

Viewing the case in that light, we bave next to détermine whether a 
court of equity should specifically enforce the alleged contract, and we 
are ali agrèed that this question must be answered in the négative. 

We concédé the law to be that a court of equity will specifically en- 
force a promise to leave to another the whole or a definite portion of 
one's estate as a reward for peeuliar personal services rendered, or othe^ 
iacts done by the promisee, which are not susceptible of a money valua- 
tion, and were not intended to be paid for in money, provided the con- 
sidération hàs been substantially received at the promisor's death; and 
it is no objection to the enforcement of such a contract that it was en- 
tered into with a third party for the promisee's bénefit, if the latter bas 
acted under it and execûted it. Such seems to be thé substance of the 
rule fairly dedu cible from the àuthorities cited, and rëlied upon by ap- 
pellants' coUnsel. Rhodes v. Bhodes, 3 Sandf. Ch. 279; Van DyTie v. Vree- 
hnd, 11 N. J. Eq.' 371i (Sfutton v. Hayden, 62 Mo. 102; Sharkey v. Me- 
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DermoU, 91 Mo. 648, 4 S. W. Rep. 107; Haines v. Haines, 6 Md. 435; 
Poin. Cont. § 114, and citations. But we are of the opinion tliat a court 
would not be justified in decreeing spécifie performance in a case like the 
one at bar, where by reason of his untimely death the promisor did not 
in faet enjoy any of the pleasures j benefits^ or advantages which he hoped 
to realize from the societyj companionship, or services of his nièces. 
We find no précèdent for decreeing spécifie perforràance under such cir- 
cumstances. In ail of the cases called to our attention in which relief 
was afforded, it appears that the promisees had substantially dischai^ed 
the obligations which they had severally assumed. In most, if not ail, 
instances they had lived in the promisor's household as members of his 
fataily, and had rendered faithful and affectionate services for a long 
period of years. It was not possible, therefore, to administer adéquate 
relief, otherwise than by decreeing spécifie performance. For the rea^ 
sons thus indicated, that the bill does not show such a substantial dis- 
charge by the complainante, during Col. Jacobson's life4ime, of the obli- 
gations which the agreemient contemplated were to be discharged, as will 
justify the spécifie enforceœent of the alleged promise, the demurrer 
was properly sustained, and the decree dismissinf the bill is affirmed. 



Merchants' & Farmers' Bank v. Austin et al. 

(Circuit Court, N. D. Alabama, N. V. October 27, 1891.) 

Banks àhd Banking — Coli/ECtion o» Dbaft— Owneb's Risht to Prooebds m Rb- 

OBIVBE'S HaNDS. 

A bank whloh coUeots a draft sent to itby another bank for that purpose, wîth 
directions to remit the proceeds to athird baùk for the owner's aecount, dœs not 
thereby become a tnistee, so that the fund can be followed into the handsof a re- 
ceiver, although it had become mixed with the other cash of the bank before his 
appointment; especially when it appears that the business was carried on, and 
money paid ont, for several days af ter the collection was probably made. 

In Equity. Bill by the Merchants' & Farmers' Bank against Rich- 
ard W. Austin, as reeeiver of the First National Bank of ShefiielLl, and 
«thers, to recover the proceeds of a draft coUected by the latter bank for 
the former. Heard on submission for final decree., 

W. H. Bogie, F. Rovdhac, and Jo. H. Nathan, for complainant. 

David D. Shdby, for défendants. 

Bruce, J. The complainant bank, of Maçon, Miss., became the 
owner of certain bills or drafts drawn at sight by one E. D. Slater on 
Howell & Co., of Sheffield, Ala. Thèse hUls were sent by the complain- 
ant to the First National Bank of Sheffield at Sheffield, Ala., for collec- 
tion. There were seven of them, dated from the 7th to the 15th of No- 
vember, 1889, aggregating in amount the sum of $17,412.25. 
Thèse bills were sent to the First National Bank of Sheffield about the 
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time ôf their dates, with instrtJCstions (except astô one of tbem) ta 
tenait sto Chemical National Bank^i New York, to the crédit of the.com- 
pliàiiiaiit bank. The bills were leceived by the défendant b&nk, and it 
isaUeged ànd claimed to be shown by theevidence that, the bills were 
collected by the défendant bank, wbich, however, is denied in the an- 
swer of Austin to the bill; and the défendant bank drew its drafts for 
the amount of the bills upon W. In Moody & Co., baukers, of New 
York, which drafts were not paid, but were protested for non-paymentj 
and on the 25th of November, 1889, conjplainaot bank, through its 
agent, dëojanded payment of the défendant bank, which itfailed and 
refused to make; and on the 29th day of November, 1889, the défend- 
ant bank suspended, and never resutoed. On the 23d day of Decem- 
ber following, Richard W. Austin was, by Hon. E. S. Lacey, comptrol- 
1er of the currency, appointed receiver ôf the défendant bank, and took 
possession of itsassets, on the 2d day of January, 1890. He states in 
bis déposition, and it is not questibned,! th^t when he took charge there 
was a total of $684.46 on hand, ail of which were cashiitems, except 
$ll0.9Sy which was mdney or actual cash in curreocy. Hesaysthe- 
total amount ofaesets was— good, doubtful, aad worthlœs — $347,709.98j 
liabilities, $235,733.23. 

The theory of the bill is that the relation of the complainant to the 
défendant bank was not that of debtor and creditor, nor that, even, of 
bank and its depositor, but that there was a trust relation subsisting be- 
tween themj that the complainant bank seflt the bills in question to the 
défendant bank, and employed it as its agent or bailee to collect and 
remit according to specified instructions; tfaat the défendant collected the 
bills, and, in violation of its instructions and duty in the matter, 
mingled the proceeds with the mass of assets of the bank; and the prayer 
of the bill is for a decree for the amotint of its claim, and interest, 
against the Sheffield bànk, making the amount of the clàim a first lien 
on ail the assets in the handé of the receiver, superior to that of the gên- 
erai creditorsof the bank, and that the receiver be required to pay said 
claim in préférence to the gênerai creditors of the bank. Défendant 
Austin, in his answer, says: 

"It la liot true that the pî'oceeds of the said collection passed into thebands 
of said reieeiver. It is not true that the said receiver now. bas, or ever had, 
tbe proceeds of aaid collection.i'' 

The first question to be considered is one of fact, rather than of law, 
and is%hethâr it is established by the proof that the bills in question 
were collected by the défendant bank, and that, instead of remitting the 
proceeds of such collection to the Chemical Bank of New York for crédit 
of complainant bank, thè' défendant bank kept the proceeds of the col- 
lection, and turned thern over with the other assets to défendant Austin, 
receiver, and so, as claimed, misappropriated said funds by mingling 
them with the gênerai assets of the bank, and failing' to remit as in- 
structed, or to provide fbrthe payment of the exchange drawn on W. 
L. Moody & Co., of New York. There is no unqualified statement of 
the witness Benhahi, who was the cashier of the défendant bank at the 
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time, that the bills were paid to hïs bank inactual flactfiey. They weie 
paid, as he testifies, by the checks of Howell & Co.; but neither he nor 
any other witness says that thèse checks were actually paid to the de- 
fendant bank. He testifieâ that ail the bills were paid by the checks of 
Howeli & Ce; that three of the cheeks, aggregating $4,635.12, were on 
the défendant bank, one on the Bank of Ootnmerce of ShefEeld for $720, 
îind the other three on the First National Bank of Florence. He says, 
in reply torprpss-interrogatory 7: 

. "It may be prpper to state hère that at the time Howell & Co. paid the 
krafts by checks on First ]Mational Bank of 8heffleld,aa beretofore stated, 
bis àccount was oyerdr.iwn frum two thousaad to six thousand dollars." 

In anewer to interrogatory 6, he says: 

"I dott'tremember telling him [Bogie] there were no fnnds onbandtopay 
the claitu; but. as a fact, the bank did not hâve at any one time sutBcîiant 
funds on hand to pay tbis claim." 

H. C. Howell testifies that he did business under namo of Howell & 
Co, ; that the bills were paid by checks of Howell & Co. on the Bank of 
Florence, except one for $750 on the Bank of Commerce of SheflSeld. 
He says: "The original drafts are in my possession, but I décline to 
attach them, as they ^.re my vouqher for thèse payments." See answer 
to second direct interrogatory. 

The bills in question, then, were paid by Howell & Co.'s checks, 
whether on the banks, as Howell states, or as Benham states, is not 
dear; nor is it clear that the proceeds of tbô collection of the bills were 
ever actually paid into the défendant bank. Benham does say he col- 
lected the drafts, and reœitted the same as instructed, and that the 
"money received was put into the gênerai cash;" but this leaves it in 
doubt whether the money, or at least a considérable portion of it, was 
ever actually passed into the défendant bank. But conceding that the 
money was coUected, and put into the gênerai cash of the défendant 
bank, then what does the évidence show as to what became of it? Or, 
rather, does the évidence show that the money or its proceeds, or the 
proceeds in the form of any new investment, passed into the hands of 
the receiver, Austin? 

There is no évidence in the record tracing any of the complainant's 
money or its proceeds into the hands of Receiver Austin; and, that be- 
ing so, can the complainant bank, under the rulesof law applied to this 
class of cases, recover as claimed? The gênerai rule is that a cestui can fol- 
low trust property, but not when mingled with other property so as to 
be undistinguishable. 2 Morse, Banks, 690: Case v. Beauregnrd, 1 
Woods, 126. In 2 Pom. Eq. Jnr. § 1058, the'rule is there stated: 

"No change in the forra of the trust property eflected by tbe trustée will 
impede the rigbts of the bénéficiai owner to rench it, and tocompel its trans- 
fer, provided it can be identified as a distinct fund, and is not so mingled up 
with other moneys or property that it can no longer be speciflcally separated. " 

"Moneys collected on a draft by an insolvent bank, acting as coUect- 
ing agent, cannot be collected in full when the ear-marks or means of 
identity are gone." Wait, Insolv. Corp. § 659. In a récent case 
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(Bank v. Goetz, 27 N. E. Rep. 907) the suprême court of Illinois state 
the rule thus: 

" The doctrine is that trust funda oan only be pursued when they can be 
clearly distinguished from the othér property held by this trustée, or by those 
representing bim;" çiting authorities. 

Many cases and much authority hâve been cited by the counsel of the 
respective parties in this case, which it is not deemed necessary to examine 
at length. But the cases of Bank v. Armsfrong, 42 Fed. Rep. 193, and 
of Bavh V. Dowd, 38 Fed. Rep^ 172, are much in point, and sustain the 
rule as stated mpra. It îs claimed, however, that the doctrine and rule 
on the subject hâve been inodified by the décisions bf the suprême court 
of the United States in récent cases, and that in cases of this kind the 
complainant is not irequired to trace the money, property, or proceeds 
into thé batids of the receiver, but only to show that it, in ofae form or 
other, passed with the mass of the assets of the bank into the receiver's 
hands; aàifc is phrased in one or more of the cases, thàt it was put into 
the bag, and then the court will take it out of the bag, or will hold the 
whole contents of the bag as trust fuhds, at least until the trustée shall 
show that what he claims is no part of the particular fund claimed. In 
the case of Peters v. Bain, 133 U. S. at page 693, 10 Sup. Ct. Rep. 361, 
the court say s: 

Tinally, however, it bas been held as the better doctrine that confusion 
does not destroy the equity entirely, but converts it into a charge upon the 
entire mass, giving to tbeparty injured by the unlawf ul conversion a priority 
of right over the other creditors of the possessor." 

The case then under considération by the court Tvas not like the case 
at bar. It was a case where the individual partners in a private bank 
were also directors in a national bank, and by reason of their position 
became possessed of a large part of the means of the^ national bank, 
which theyu'sed in their own business. They assigned ail their prop- 
erty to trustées for the benefit of their creditors. The national bank 
also suspended , and went into the hands of a receiver. On the face of 
it, there "would be conflict between the trustées in the deed of assign- 
ment, whose asSignors had become possessed, as theeourt states, of a 
large part of the means of the national bank, which they used in their 
own business, and the receix^er of the national bank, which had been 
defrauded by its directors for their own benefit. The suit was by the 
receiver in that case, and his contention was sustainod as to property 
shown to hâve been purchased with the moneys of the bank; but h© 
claimed also property purchased with moneys which were not identi 
fied as belonging to his bank; and the court says, on page cited supra, 
in référence to that claim: 

"The diffieulty of sustaining the claim in the présent case is that it does 
not appeat that the goods claimed, [by the receiver,] that is to say, the stock 
on hand, flnished and unflnished, were either in whole or in part the proceeds 
of any money unlawf ully abstracted from the bank." 

And on pages 678, 679, 133 U. S., and page 357, 10 Sup. Ct. Rep., 
in same case, the court say: 
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"Some of the monej of the bank may havegone into the fund, but it was 
not distinguishable from the rest. The mixture of the money of the bank 
with the money of the Qrm did not make the bank the owner of the whole. 
AU the bank could in any évent claim would be the right to draw out of tbe 
gênerai mass of money, so long as it reraained money, an amount equal to 
tbatwhich had been wrongfully taken from itsown possession, and put there. 
Furchases made and paid for out of tbe gênerai mass cannot be claimed by 
bank unless it is shown that its own moneys then in the fund were appro^ 
priated for that purpose." 

If, then, a receiver of a national bank, in a suit in which he is com- 
plainant, must trace and show that the money of bis ba,nk was used in 
the purchase of spécifie property, when the suit is against the receiver 
will a différent rule be applied? Or will not the complainant be re- 
quired, as in the case cited, to show not only that the money went into 
the complainant bank, but that it is still there, or, if used in the pur- 
chase of spécifie property, that the new investment is in the hands of the 
receiver? So that this case is really against the contention of complain- 
ant in the case at bar. Other cases are cited and relied on to support what 
is claimed to be the new or modified rule. In one of thèse cases (^McLeod 
V. Evans, 66 Wis. 401, 28 N. W. Rep. 173, 214) the rule is there 
stated. We do not understand that it is necessary to trace the trust 
fund into some spécifie property in order to enforce the trust. If it can 
be traced into the estate of the defaulting agent or trustée, this is suffi- 
cient. The complainant insists that the case at bar falls within this 
rule, and the Une of authorities cited in support of it; that is, that it is 
shown that the complainant's money was paid into the bank, which 
afterwardss.uspended, and was mingled with the gênerai assets now in 
the hands of a receiver; and therefore, without showing more, he is en- 
titled to the right of a preferred créditer of the bank. 

It is claimed that ,this rule is supported by the suprême court of th® 
United States in National Bank v. Insurance Oo., 104 U. S. 54, when the 
court says: , 

"There is no différence between investroents in the purchase of lands or 
chattels or loans or money deposited in bank; * * « for equity will fol- 
low the money even if put into a bag, or an undistinguishable mass, by tak- 
Ing out the same quantity." 

The facts in the case, however, show it very unlike the case at bar. 
It is the statement of a gênerai principle of equity, which bas little, if 
aijy, application to this case. There rre no doubt cases where a court 
of equity will foUow money even if put in a bag, and take out the same 
quantity as was wrongfully put in, but the rule in the case of McLeod v. 
Evans, cited supra, goes beyond this, and must do so to sustain the case 
at bar. There the proposition is not simply to take out money, as in 
National Bank v. Insurance Co., but that it is not necessary to trace the 
fund into spécifie property, but onl}' into the estate of the defaulting 
agent or trustée, which it is insisted has been done in this case. The 
ground on which this rule seems to be based is that the fund which bas 
beeii œisapplieid goes to increase the corpus of the trust-estate, and swell 
the assets, and that to take the same quantity out of the gênerai asseta 
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Ofthe éstate wouM leavë all'that the gênerai crèditoVâàreeïititl'édtd, and 
WotUcf iipt liereFôre injiii'^^^^^&^ In, the casé bf à trust-estate in th'e 
Kancjf pf.âp agent or trusit!çf!,.;&çun which notîiing vpas going out, ancl frbm 
wbiQb.pQfchit)g was abetraetpCj and no opportunity for loss, and to which 
something had, by misapplication of the agent or trustée, been added, 
it may be assnmed that in'sïich a case the ruleas daimed mightwell be 
ajipllëd; But that is not thie case, or a question such as wè hâve under 
considération hère. When the bills in question were collected by the 
défendant bank, Which was doubtless insolvent at and before that time, 
its doors wére nbt then cioséd, but the business was carried on up to the 
29th; and *e hâve a statemeût ofthe witness Bénham, cashier, as to the 
business of the bank each'day from the 21stto the29th November, when 
the doota were closed; and, in ansvver to cross-interrogatory 6, among 
other tàings he says: 

•"I paidoùtSmall checkaantll the bank closed; for, if I had refused thelr 
payment, there would hâve been a run on the bank at once, and my cash 
would hav« been diminished acèordingly," 

In the light of this and other testimony, it scarcely admits of doubt 
that the collections made by the défendant bank on compJainant's bills, 
whatever they may bave béeh as to amount, between the date of the col- 
lections and the 29th, whéti the suspension took place, were paid out on 
the small checks he speak^'tjfi It may be said the bank got the benefit 
of thèse payments of checks, bécausethat was the cancellation of just so 
much indebtedness; but is it shown that the payments were not made 
on overdrafts by insol venta, attd how is it shown that the accounts on 
which checks were drawn and paid were not the proceeds of discounts 
of insolvent paper, or som&thing of that kind? This bank failed and 
suspended. There must hâve been a cause for it. On the letter-heads 
the capital stock is statedtô be $100,000; paid-up and undivided prof- 
its, $20^000. In answer to cross-interrogatory 5, Benham, cashier, saya: 

"It is true that over $50.000 was invested in bank building, furniture, and 
lots. It is true that one Woodson owed the bank between $48,000 and $50,- 
000,— overdrafts, about $23,000; notes, about $15.000." 

And in answer to direct iûterrogatory 6, after givingan account of the 
business of the bank from November 21st to November 29th, when the 
bank closed, he says: 

"Balance to start wlth, [that Ss, on the 29th,] $8,023.19; crédits in cash- 
book, $73,584.30; disbursements or débits, as above, by casb-book, was $81>- 
203. 58 ; leaving a balance of $403.91. » 

Then foUows an explanation as to how the books were kept, too long 
for insertion hère, and he concludes bis answer by saying: 

"The large amount of disbursements and'receipts on November 29, 1889, 
arises frbm the large amount of offset entries, in which Charles D. Woodson 
o verdrew bis ipersonal account, and had a greater portion of the amount placed 
to the crédit ot other accounts. " 

The witness doès say, in answer to fourth interrogatory: 
"I don't know that the bank s aiïeredanylosses after thèse paperswerâ sent 
by complaînant toi the bank.*' 
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And there as no direct proof of the losses of the bank, or when they oC- 
curred. It is not even in proof that tiie estate of Charles D. Woodson, 
the presidenjt,pf the bank, was and is insolvent, though it is in proof 
that his noté?; to the bank and his overdrafts to the amount of about 
^50,000 are linpaid, and are now in the hands of the recel ver, Austin. 
Benham says: "I did not knowit [the bank] was insolvent at the time, 
because I was not aware of facts which hâve since cpme to my knowl- 
edge." It is, no doubt, difficult, in cases pf this kind, to détermine the 
time at which a bank becomes aetaally insolvent beyond the just hope 
of recovery ; but the évidence hère is not alone the allégation of hope- 
less insolvency contained in the bill,and not denied, but other évidence 
in the record sho^fs that at and prior to the tijne the bills were received 
by the défendant bank for collection its affairs were in a crîtical condi- 
tion, and that, wbatever may be said as to theother ofBcers and directors 
of the bank, at least the président, Woodson, knew its act'ïal Condition 
to be that of hopeless insolvency. Not, pnly sp, but, on the very day 
the bank closed, Woodson overdrew his personal aecpunt, and credited 
ithe amoimt tp, .otb,er accounts. See testiniony of Benham, cited supm> 
Whatever this and other testîmony may mean, — for some of it is neither 
full nor deâniteàn atatement,— -it is clear that Wopdsoû not only knew, 
but in violation of his trust, qnd for bis own beneût, cpntributed to the 
lailure and suspension of this bank. 

Thisis nota case for the application of the rule invoked hère by the 
çomplainant. To recur to the illustration of the truet-estate being in 
the bag, and that a court of equity will put its hand into the bag, and 
take out the same quantity as that which, by a misapplication, the 
trustée put in. This bag is not shown to hâve been closed and inviolate, 
but it appears that the money was going out as fast as it was put in, and 
the collection of complainant's bills did not in fact increase the gênerai 
assets of the bank, but, rather, that they were part and parcel of thp 
fnnds which were lost in the wreck of the bank. In the case of Raûroad 
Oo. v. Johnston, 133 U. S. 577, 10 Sup. Ct. Rep. 393, the court says, 
quoting with approval: 

"A banker who is, to his own knowledge, hopelessly insolvent, cannot hon- 
estly continue liis business, and receive the money of liis customers, and, al- 
thoiigh liaving no actual iutent to cheat and defraud a particular cnstomër, 
be will be helâ to hâve intendedthe inévitable conséquences of his own act to 
cbeat and defraud ait persons whose money he recel ves, and wbom he fails to 
pay, before be is compelled to stop business." 

In. the light of this authority, the officer responsible for continuing 
the business of this bank after hopeless insolvency had supervened, which 
must bave been known at least to the président of the bank, was com- 
mitting a fraud in receiving thë inoney of innocent deposi tors ànd Pth- 
ers ignorant of its true condition. The çomplainant bank was the vic- 
tim of this fraud, as well as others, who had ail been alike misled and 
deceived by the apparent solvency and good crédit of the bank. But, 
in p, légal or moral point of View, was thé fraud any deeper or more fla- 
mant upon the cppiplainântjthan upon the other oreditora of the baak? 
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It Î5 însîstéd tbat the relation of the complaînant and défendant bank 
was thaiof principal and agent; that the complainant bank, by its in- 
Btructions to coUect and remit, never àgreed, by any implication, to stand 
on any other than a strictlyfiduciary relation; and that such relation is 
a différent bne, and one of higher trust, so to speak, than the relation 
of a depositor or other debtor of tbe bank. We hâve seen that the au- 
thoritiea do not sustain this distinction as a ground for a préférence in 
the distribution of the gênerai aflseta of a broken bank; and, upon prin- 
ciple, can such a préférence be màihtained? It is common, every-day 
business for banks to employ each' other as collection agencies; and they 
perlbrm this duty in no exceptiotial way, but in the same manner in 
which they do the gênerai business of the bank. A bill is collected by 
a bank, and the proceeds mingléd with the gênerai assets, so as to be en- 
tirely undistinguishable, and with no ear-marks or means by which it 
can be identifi&d or traced into any new investment. The bank breaks. 
NoWj on what prinoiple does he stand on other or higher ground than 
he whoj with faith in the solvency of the bank, deposits his money and 
loses it? The contention hère is not supported either by sound reason 
or authority; 

Ânother question is made and argued in the case. It is that section 
5236 of the Revised Statutes of the United States, in chapter 4, in référ- 
ence to the dissolution and receivership of national banks, stands in thé 
wayof complainant's contention hère. If, however, the Views expressed 
are correct, they are décisive of the case, and this question ueed not ba 
discussed. The bill is dismissed, with costs. 



Çenibal Tbusx Co. of New Yoek v, Marietta <fe N. G. Ey. Co., ÇBix- 
WAssA Co., Intervener.)! 

{Circiiit Covrt,N,D..ae(»-gla. July fl, 1891.) 

BeOEITE^ OÏ RUI.BOAD COMPAKT— PlJBOTAgB OV RoiXINO StOOK. 

Where the proçerty of a railroad company is placed in the banda of arecelTer, 
and rolling stock is found on the railroad, placed there by another coirporation, the 
: principal stockholders in which are aïso controlUng stockholders in the railroad 
company, and the roUlng stock is olalmed by the corporation placing the same on 
the road, and no contract of sale is shown, held, that the receiver should be au- 
thprized to purchase the same and pay the value of the rolling stock when the 
property went into ths receiver's hands. 

In Equity. Bill to foreclose a railroad mortgage. 

BuUa; SHUman & Hubbard and H. B. Tompkina, iot complainanta. 

Hoke & Burtan Smith, for intervener. 

Newman, X When thé Marietta & North Georgia Railway waa 
placed in the hands of a receiver by order of this court there was on tbe 
>&eversed iu cirouit court of appeals, 48 Fed. Rep. 860. 
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road a considérable amount of roUing stock, and as to certain angines 
and cars the Hiawassà Company, by intervention, brought a claim of 
ownership. The évidence sho^s that the manufacturers of the éngines 
aOd cars sold the same to the Northeastem Improvement Company. 
The coûtract between the manufacturers and the Northeastern Improve- 
rriènt Company was a conditional sale, the manufacturers reserving title. 
There was some question as to exécution of papers and record, but that 
is immaterial hère. There appears to be a balance of purchase money 
on two engines due the makers of the same, which will be controlled 
arid protected in the deCree. The rolling stock in question was lound, 
as stated, on the Marietta& North Georgia Railway when the receiver of 
l4ie court went into possession of the samô. It was placed on the road 
by the Northeastern Improvement Company. No con tract of purchase 
by the railway company was ever made. It was simply placed on the 
road by the improvement company, without contract whatever with 
référence thereto. George R. Eager was the contracter to build the Ma- 
rietta& North Georgia Railway. He was the président and largely in- 
terested in the Northeastern Improvement Company. While not himself 
an offioer of the railway company, he and his frieûds, he states, con- 
trolled a majority of its stock. It appears further that the Hiawassà 
Company was in some way an offshoot of the Northeastem Improvement 
Company. When thé spécial master, in a former réport made to the 
court, reported in favor of the Hiawassà Company as to its ownership of 
this property, and recomxnended, as the property was indispensable to 
the opération of the road, the purchase of the same by the receiver, the 
court, in View of the above-stated facts as to Eager's relationship to the 
corporation in interest, and his further relation to the matter as con- 
tractor to build the road, referred the question back to the spécial mas- 
ter for a thorough investigation and report as to the relation of thèse 
corporations to each other, and Eager to them ail. The second report 
made by the spécial master, now under considération, finds nothing in 
the mattérs alluded to and the relations of the parties to affect the hon- 
esty and fairness of the transaction. He finds them to be distinct per- 
sons in law, and the évidence taken by him sustains this view, and 
shows that, while Eager occupied the relation stated to ail the corpora- 
tions, careful acconnts werekept between them as tO ail their dealîngs; 
and, so far as can be à«certained, shows that the légal principles appli- 
cable to différent individuals under the same circumstances should be 
applied to parties in interest hère. The question is, when rolling stock 
is placed upon a railroad without any contract whatever in référence 
• thereto, and the railroad allowed to use the same in its ordinary opéra- 
tions, is it a sale? If, from the facts stated, the delivery of this prop- 
erty amounted to a sale, it is conceded that the act of the législature of 
Georgia of 1889, in référence to conditional sales of property to railroads, 
and requiring record of the contract within six months in order to make 
it a valid contract as to third parties, has not been complied with, and 
the intervener hère would hâve no other rights than that of a gênerai 
creditor for the value of the property. 
v.48F.no.l — 3 
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Thflî contention for the Central Trust Company, which opposes the 
claîn^Qf the intervener, is that where roUing stock is placed on a rail- 
roaçj, *n<i the railroad proceeds to psethe same as its own in its daily 
business, sending it from one railrtiiad to another, it implies necessarily 
an intent tç, sell ; that, the yplling stock becoming a part of the railroad 
itself, and p.bsolutely essential to itsSQperation, no mère contract of bail- 
ment will be implied , but a cpntract of sale. The superintendent of the 
railroad atjthe time tbe roUing stock in question was placed on the same, 
who is npw receiver of the court, testified before the spécial master that 
none of this property belonged to the railroad, and Eager testified that 
it belonged to the, Northftastern Improyement Company until it was sold 
by it tp the. Efiawassa Goipipany. To holdthat this property is the prop- 
erty of the rail way companyit is necessary to do it upon the presump- 
tion arising frpm delivery and possession, as stated above. No price 
^as ever agre^ upon, betyi^een the railway company and any one else as 
the sellera iof the same.jNpagreement was evermade on the part of any 
of its ofiicçrs ,to. buy the gan^e. The transaction lacks those essential élé- 
ments of a Bftle,' and suclj eî^idence as there is to thrpw light on the sub- 
jeot I think i)£igatîiyes the jdea of any intent to sell or to purchase. The 
Central TrusitiCpiflpaiiy, thestrustee for the bondholders under the mort- 
gage executed in 1&87» cpfltends that its raortgage, which embraces not» 
oniy , the property of the railrpad in, existence at the time, but after- 
acquired property as well^ hfts attached to tbe roUing stock in question, 
and by its counsel the foregoing objection^ were presented. The lien of 
the:mor^age çquld only attaqh to property "acquired '^by the railroad, 
and Bome tilie rnust yest in the railway company of course, in order that 
the mor^age shpuld coverit. lam unable to find anysuch title vested 
in the ra,ilrpad company: under the facts, and presumptions that arise 
from facts,,ais would authpïi^ me to hold that any tiçle bas been acquired 
by the railroad company to thi» property. 

The spécial naaster bas, in his second report, found the value of the 
property at the time the railway went into the hands of a receiver, and 
reports that as a proper amount to be paid by the receiver for the same. 
This report is in conformity. with the views of the court as to the time. 
and manner of finding the amount to be; paid for this property by the 
receiver on the purchaseof the same, which it is conceded is necessary in 
order to carry on the opérations of the railroad. AU the exceptions must 
be overruled, and the report confirmed. ; 
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Gadss P. GàoRGB W.' Scott ManOp'Q Co. et d. 

{Circiili Court, y. î>. Oeorgia. JtUy 6, 1891.) 

l. Action rTO Set AsiDic D^d—Want OF EQuiTT—DBMUitRBR. 

A bill to compel défendants to reoonvey to plaintUf lànd which formerly be- 
longed to him is not demurraUe for waat of equity frOm the mère fact that 
it shows that plaintlff conveyed tbe land to C„ who then oonveyéd to defeud-t 
ants, where plaintiS s^ks relief on the ground tbat défendants seoretly employed 
and patd C. to purchase the land, khowing at the time that be was plaintiS's agent 
to sell, and that plainttfl relied on him for Information and adrice as to the value 
of the land. 

3. Samb— Falsb ReprbseStations. 

The bill alleged that the land Was of grreat value for the phosphate therein ; tbati 
défendants stated to C. that they did not want to buy the land for phosphate pur- 
poses, which statement C. repâàted to plaintift; and tbat défendants knew this 
statement was not true^ but their object in malnng It was to decelve plaintifl as 
to the true value of the land. Held, that thèse allégations are sufHoient, as 
against a demurrer, to shOw that défendants knew of C'a statements to plaintiS, 
,' aad causËd them to be made. 
8> Suce— DiLiâBNCE in Bbi^oino Sprr. 

There Is no lack of diligence shown on plaintifCs part when the bill Edleges that 
' those transactions did not corné to' hls knowledge until October, and the suit is 
hroUght in November. 

4. Same-t-Tbkdbb— ExcusiNG Failubb. 

Pailure to allège teûdér of 1 he purchase money bef ore suit Is not fatal to suoh bllL 
where it does allège that tender was sot made beoause plaiotiff belleved it would 
be unayailing, and that he is ready tQ repay the money with interest upon the exe-, 
cution of a deed tb him by défendants. 

5. Parties— Nok-Joindbe—INhabitants of Asother District. 

The bill is not demurrable for noa-joinder of the agent, C, who is a résident of 
• différent district from défendants. Rev. St. § 737, provides that non-joinder 
of parties who are not inhabitants of nor found within the district shall not con- 
Btitutematter of abatement, though the judgment rendered shall not conclude them, 
ànd Equity Rule 47 authbrizes the court to proceed without parties, otherwise neo- 
essàry, who caunot be joined beoause they are out of the jurisdictlon of the court. 

In Equîty. On demurrer. 

Bill by Charles H. Gross agaînst the George W. Scott Manufacturîng 
Company and the De Soto Phosphate Mining Company to compel a re* 
conveyance of land. 

Bisby & Rinéhart, for complainant. 

Candler, Thomson & Candler, for respondents. 

Newman, J, The case made by the bill îa substantîally as folio ws : 
Charles H. Gross, complainant, is a citizen of the state of Pennsylvania. 
The George W. Scott Manufacturîng Company and the De Soto Phos- 
phate Mining Company, défendants, are corporations prgaiiized and ex- 
isting under the laws of the state ofGeorgia, and citizens of that state. 
That complainant was in October, 1889, the owner of certain lands 
on Peace river, in the state of Florida. That one John Cross, a rési- 
dent of the state of Florida, had been continuously for several years 
prior thereto, and was at that time, complainant's agent to protect 
and make sales of said lands; under a gênerai contract, he received 
10 per éent. of the proceeds of the sales, when other terms were not 
specially âgreed upon; and that complainant relied upon said Cross 
în thèse respects. That about the 7th day of October, 1889, CrosR 
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came to Philadelphia, where complainant resided, and sfated that the 
Scott Manufaçturing Company desired to buy lands from Qomplainant, 
and ofiFered $2.50 per acre for the same. Complainant inquired if 
there were phosphates on said lands, but Cross represented that the 
Scott Manufaçturing Company desired the lands for other purposes. 
Complainant, having been accustomed and obliged tô réiy upon his 
agent for information in regai'd to said lands, acted thereon, and, on 
the faith of his représentations, contracted to sell the same at $2.60 
per àcïè. Thereupon, at Cross' direction, complàinaiit made him a 
deed to the lands, ïeceived his check for the purchase price, and paid 
Cross 10 per cent, of the amount as commission. The inquiry com- 
plainant made of Cross was material and important, and upon the ex- 
istence or non-existence in said lands of phosphates depended in a 
large degree their value. That prior to this sale phosphates had been 
discovered on lands on PeaCe river of a very yaluable character, which 
was well known to Cross and to défendants. Complainant did not know 
until six months after the sale that the lands contained any phos- 
phates, and congiplàinant avers said lands were rich in phosphates, and 
were worth from $25 to $100 per acre at the time of the sale, and some 
of the land worth over $100 per acre. That the George W. Scott Manu- 
façturing Company, through its président, George W. Scott, and other 
officers, had before the said sale ëmployed Cross to purchase said lands 
of complainant under contract to pay him for his services and expenses 
while àttending to the same; and that said company did pay Cross' ex- 
penses. from Florida to Philadelphia, and compensation in money, while 
engaged in negotiating the purchase. That said company knew that 
Cross was complainant's agent'to sell the land, and that complainant re- 
lied upon him as such, and for information concerning the value of the 
lands. Complainant did not know until October, 1890; of this arrange- 
ment between Cross and défendant. That the Scott Company engaged 
the geryjpes of Cross for the ;purpose and with the intent of influencing 
him to act in its interest, and to disregard his duties; to complainant, 
and such was its effect. On the 12th day of October, 1889, Cross made 
the Scott Manufaçturing Company a deed to certain lands, embracing a 
part of the land conveyed by complainant to Cross, and on the 13th day 
of November;; 1889, made- a deed, to said company to certain lands, in- 
cluding the remainder of the land conveyed by défendant to Cross, and 
ou November 21st the Scott :Manufacturing Company conveyed to the 
De Soto Phosphate Company part of the land conveyed by complain- 
ant; to Çross, (which is described, but is immaterial hère.) The two de- 
fendant corporations are conpposed, substantially, of the. same members 
and stockholders. That ;the directors and other officers are substantially 
the same persons. The phosphate company had been for a year before 
1889, mining phosphates on Peace river and vicinity. The Scott Manu- 
façturing Company had been for some years manufaçturing fertilizers in 
Atlanta, Ga. That the two companies are, in interest, the same, though 
sepaiate corporations, i That the phosphate company knew that Cross 
was complainant's, agent, as stated, when the Scott Co.mpany ëmployed 
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hîm, and knew of the fraud on complainant, and acquired its interest 
with a knowledge of such fraud. Long before October, 1889, défend- 
ants' officers and agents had been examining lands on Peace river, and 
purcbasing phosphate lands for their purposes, or to sell. Before Cross' 
visit to Philadelphia, the président of the manufacturing company, or 
some other officer, gave. Cross a description of complainant's land which 
the company wished to purchase, and secretly employed Cross to pur- 
chase the same as low as he could. The défendants and Cross knew be- 
fore they bought the land that they contained phosphates, and that their 
actual market value was many times greater than the amount paid there- 
for; When Cross was employed by défendants, as sfated, their officers 
and agents represented to Cross that they wanted the land to control the 
use of the river, and for other purposes, and did not want them for 
phosphates; which statements were false in fact, and made to deceive 
complainant, and conceal from him the value of the land; and complain- 
ant was.deceived, and, relying upon Cross, made no further inquiry. 
That the légal title of said land is still in the défendants. That com- 
plainant is ready and willifag to pay the défendant the George W. Scott 
Manufacturing Company the amount paid complainant for the lands, 
with interest thereon, with the exécution and delivery of the deed to 
complainant, and complainant would hâve made tender thereof to said 
company before filing this bill but for the belief and conviction that such 
tender wonid not hâve been accepted. Complainant tenders in the bill 
to the défendants the fuU amount of purchase money received for the 
land from Cross, with légal interest thereon, and offers to pay the same 
in any mànner or time that the court may decree, upon reconveyance 
of the land unincumbered, in the same or in as good condition as when 
conveyed to défendants. Discovery is waived except as to 14 interroga- 
tories which were propounded to the défendants. The prayer is for an 
order and decree that the défendants convey, by good and suflBcient 
deeds of conveyance, the lands described, and for an account of ail the 
phos,.hatçs and phpsphate ores, if any, ttikeh from said lands, and for 
damages, if any, to the land, and for suçh other and, further relief as to 
the court may seem just to make. There is also prayer for injunction, 
which bas not been insisted upon. The denaurrer is upon two grounds: 
Mrst, that there is nô equity in the bill; second, that John Cross is a nec- 
essary party to the bill. The first ground of the demurrer, that there 
is no equity in the bill, is subdivided in the argument, and in the brief 
filed by counsel, and urged, upon four grounds: 

"First, because it appears from the bill that complainant dealt with and 
conveyed the land to Cross, and did not deal with or convey to défendants. 
Nor is it alleged that défendant corapanies, or either of them, knew of any qt 
the représentations Cross made to complainant." 

The whole case made by complainant in this bill is grounded upon 
the facts that the défendants secretly employed Cross as their agent, and 
paid him as such, to purchase the land, knowing at the time that he 
was the agent for complainant to sell the land, and that complainant re« 
lied on him for information: and ad vice asto the value of the land and 
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the price of tbësame. Tbelhôt; tberefore,;that complaînant conveyèd 
tljç îand to Cross'would iBfietû to. fce icûmaterial, in view of the gênerai 
allégations of t|e bill and the othex fects set up. As to the position that 
it is not alleged; that détendants knéw of Cross' représentations to com- 
plainant, the allégation inth©:bill is thàtidefendantsstàted to Cross "that 
they did not !want to buy the lands afôresaid for the phosphate that was 
on them, or for phosphate purposes.;'L!and then"that said Cross re- 
peated said statementa and représentations, in substance, to complain- 
ant," aud, further, "that défendants fcriôw they were not true, and that 
the principal objeot of défendants in màking sucb statementa and rep- 
résentations was to mislead: and deceive your orator, and to conceal from 
hini the true value of tbis said land." It would seem from tbis that the 
Refendants not only knew of the représentations made by Cross to com- 
plainants, but <)aused them, to bemade.. 

It is next insisted that^r- 
"There is no aUegatioa of; fraud on the part of deffindants in procuring 
titleto them, or either of thera, but that they procured title to be made to 
Cross. Where reJief is asked on the groiuid of t'raud, the bill must state the 
case with certainty and definiteness. It must allège spécifie acts and lan- 
gUHge. A général charge bf fraud is insufflcient, nor is it enough that fraud 
might be inferred." 

I think tbis subdivision* ôf the first ground of the demurrer bas really 
been disposed bf in wha,t bas just been said, and need not be repeated 
hère. The allégations seem to be sufficiently spécifie and definite. AU 
the acts complained of seem to be fully set ont, and, as said before, the 
basis bf the case made for relief is that the Scott Manufacturing Com- 
pany employed Cross as its agent, knowing at the time that be was the 
complainant's agent, and influenced him to disregard bis duty to com- 
plainani. 

It is said next that no diligence is shown by complainant to protect 
his rights. The statement in the bill on that subject is that — 
"Orator averS that it did not corne to his knowledge until six months after 
the execntion and delivèry of the deed [altuding to the deed made by com- 
plainant to Cross] that the land thereby couveyed contained any phosphate." 

And afterwards in the bill — 
"That orator avers that he did not know until the early part of October, 
1890, that said John Cross had reoeived, or had agieed to receive, from said 
Company, its offlcers or agents, any compensation for his services rendered in 
buying said land, or his expenses while attending thereto, or was otherwise 
in the employ of said company, its oificers or agents, to perform service to it 
or them inconsistent with his duties as your orator's agent." 

The bill was filed November 3, 1890; so that, certainly, no lack of 
diligence is apparent. 

Further objection urged to the bill is that it does not allège tender of 
the purchase of land. The statement in the bill oh tbia subject is aa 
follows: ' 

"Your orator avers that he is ready and willîng to pay to the défendant the 
manufacturing com(ja&y the considération money paid your orator for said 
^ndsi with interest thereon, upon the exécution and delivèry of a deed of 
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conveyance thereof to your oralor, and avéra that he would hâve made a ten- 
der thereof to said company before flling this bill but for the belief and con- 
viction that such tende): would not bave been accepted. And your orator 
hereby tenders to the défendants the full anionnt of purebase money, afore- 
said, received for said lands from the said Cross, with légal interest thereon, 
and hereby offers to pay the same in such a mannerand at such tlmes as this 
honorable court may deeree, upon the recon voyance thereof to your orator, 
unincumbered, and inthe same or as good condition as when they were con- 
veyed to the défendants, and to abide by such other conditions as this honor- 
able court may deem jùst and équitable." 

It would seem that Complainant ofïers to do equity, and to repay the 
purchase money of the land with interest. If complainant should, on 
the final hearing, appear to be entitled to the deeree, this matter can be 
fully controlled, and full justice done to défendante, in this respect, in 
the deeree and judgment of the court. I do not understand the rule tO 
be that tender back of the purchase money in a case like this is abso- 
lutely essential for maintaining either a bill in equity or prooeeding at 
law. It is a matter that is controlled very iargely by the circumstances 
of the case; and I would be unwilling in this case to tum the com- 
plainant out of court for lack of a former tender, wben ail the rights he 
may hâve in that respect can be fully protected, and his daim for a re- 
paymentallowed in ample measure, 

The second ground fot demurrer, namely, that John Cross is a neces- 
sary party to the bill, seems to be controlled by the statute, the equity 
rule, and the décisions on the subjeet. The bill states that John Cross, 
at the time of the transaction referred to in the bill, resided in the state 
of Florida, and it is to be presumed that he still résides there. Section 
737, Rev. St. U. S. is as foUows: 

"When there are several défendants in any suit at law or in equity, and 
one or more of them are neither inhabitants of norfound within the district in 
which the suit is brought, and do not voluntarily appear, the court may en- 
tertain jurisdiction, and proceed to the trial and adjudication of the suit be- 
tween the parties who are properly before It; but the judgment or decreé 
rendered therein shall not coticlude or prtvjudice other parties not regularly 
served with process nor voluntarily appearing to answer; and non-jpinder of 
parties wbb are not inbabitants of nor fourni within the district, as aforesaid. 
shall not constitute matter of abatement or objection to the suit." 

Equity Rule 47 is as foUows: 

"In ail cases where jt shall appear to the court that persons, who mighfc 
otherwise be deemed necessary or proper parties to the suit, cannot be made 
parties by reason of their being out of the jurisdiction of the coa|:t, or inca- 
pable otherwise of being made parties, or because their joinder would oust 
the jurisdiction of the court as to tlie parties before the court, the court may, 
in their discrétion, proceed in the cause without making such persons par- 
ties; and in such case the deeree shall be without préjudice to tbe rights of 
the absent parties." 

There are three classes of parties to a bill in equity: Mrst, merely 
formai, although prOper, patties; second, thoso having an interest in the 
controversy, aiid whose interest and absence from the bill being called 
to the attention of the court, it wiU require to be made parties before de- 
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eiding thecase, if within its jurisdiction, but if not within its jurisdio- 
tion, the court will administef sueh relief as inày be in its power be- 
tween thë parties before it; third, indispensable parties, without whom 
the court will not proceed with the case at ail. Shidds v. Barroio, 17 
How. IZC; $amey v. Baltimore City, 6 AVall. 284. 

The prayer ofthe bill in this case, as bas been stated, is for a recon* 
veyance by défendants to complainant of the land in controversy, and 
for an accSouTitof phosphates, if any, tàkén frdm, or damages to, the 
land. Now, can the right of complainàht to hâve this decree bé àë- 
termined without Crôss as party? According to the bill, the deed made 
by complainant to Cross, ànd by Cross to défendant, was merely formai, 
and for conyenieûce in getting the titlé into défendants. While it seems 
he would be a, proper party, the, court is not prepared to say that his 
présence is indispensable to grahting the relief prayed for. It appears 
th^t Cross acted'only as an intermediaiy between complainant and de- 
fendant, and tbat the real substantial issue is between the présent par- 
ties to the bill. Conforming to the statute and equity rule above quoted, 
and to the décisions of the suprême court on the subject, this is a case 
in which the court should proceed with the parties before it, and the de- 
murrer on this last ground oannot bè sustained. Fos. Fed. Pr. § 50. 
See, also, OonoUy v. Wdîs, 33 Fed. Rep. 205, in which the décisions of 
the suprême court on the subjeet are coUated. Thedemurrer in this 
case will be overruled. , 



Chamberlain v, Bittersohn. 

(CHrauU Court, D. South CaroUna. November 4, 1891.) 

Writs— Sbevice ot Pbocesstt-Bfi'Bot os Amendment. 

When, on défendant' s sp^oiai appearance Bnd motion to setasidethe complaint 
ïor varianoe ïrom the summons, tne court aliows the summons to be amended so as 
'to s'tatethàtoii default of answer plaintiff ^Wîll apply to thè court, " whereas be- 
fore it reaa, « Will take judgment against yôu, " the order allowing the amendment 
is sufBloieni potieeto défendant, and the original service will not be set aside be- 
cause the copy served dld not conform to the summons as amended, 

At Law. On motion to set aside service of the summons. 
MitchdL & Smith, îor T^laïûiiS, 
Northrop & MemmingeTf for defendatit. 

SiMONTON, 3. In this case the défendant, having been served with 
copy summons and complaint, employed an attorney. Becoming dis- 
satisfied for some reason, he changed bis attorney, and employed the 
gentleman who made this motion. When the présent attorney s under- 
tppkiithe ease,,.they entered a spécial appearance for the purpose of a mo- 
tiQii to eet vftsjde the complaint "for irregularity, in that itdoes, not con- 
iO!im.tp theguiBraons." This motion was heard on. 21stof Oetobei!, and 



CHAMBERLAIN V. BITTEE80HN, 41 

an order was made permitting an amendaient of the summons in the 
particulars stated hereafter. On 27th October laSt the plaintiff's.attor- 
ney, in writing, informed the attorney for the défendant that the sum- 
mons had been amended in the words otdered by the court. ïhe 
amendment consisted in this : The notice foUowing, and contained in the 
summons, had stated that, in default of an answer to the complaint an- 
nexed thereto, plaintiff " would take judgment against you." In lieu 
of thèse words, which were stricken out, were inserted the words, "will 
apply to the court." The motion now is to set aside the service of the 
summons on the défendant herein as defectiye for the reaSon that the 
copy doés not conform to the original as amended. In otber words, 
the plaitotifi" amended the summons in the record. This amendment 
caused a variance between it and the copy which had been originally 
served upon défendant. Beoause of this variance the défendant con- 
tends that the summons should be set aside. The copy summons served 
upon the défendant must be an exact reproduction of the original sum- 
mons. Its office is to let him know that à' com plaint has béen or is to 
be filed against him, so that he may défend or not, as he inay bé ad- 
vised. In the présent case the copy summons ha:d fultilled its oflBce. 
Upon service of it the défendant came in, and, standing upon his sum- 
monè', moved that thé complaint be dismissed, because it did not cor- 
respond with the summons; that is to say, the sumttions called for^ 
answer to the coiùplaint. The défendant aJleged that no answer cottild 
be requiréd because of the dèfect, and that the complaint should be dis- 
missed. His motion was heard and consîdered. The defect wàs rec- 
ognized. The complaint was not dismissed. T?he court allowed an 
amendment of the record, and the defect was cured. This being the 
case, the complaint stands, and the défendant must answer it or go by 
default. No further summons is necessary, nor is it necèssary to serve 
any amended summons in the same action. The défendant did not re- 
quire any notice of the change in the phraseologyof the summons. The 
order of this court, made in a proceeding in which he was the active 
party, gave him full notice, and âll that that order effected was the cor- 
rection of the record. The défendant shall bave lïntil the rule-day in 
Decembernext to makesuch défense as he may be ad vised. 
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<^ - ; CSAMBERLAEN ». BiTTEBSOHN. 

W^cvAt Court, D. SowthCaroliruù Ootober 34, 189101 

t Sommons AN»., (;^çi.Ajsi>—VABiANO«-t-NoTiOB. ; ;< 

TJnder TTriltèd States circuit court rùla 5 for the district ol South Carollna, reqnlr- 
ing a notioel^ be^rved id ail cas£^ witla' the sùinmons and cômplaint, statlng, ex- 
cept where.thecleoxand is for,a,li4ui4ate<i sum, thijt, on f allure to answer, plaintlfl 
wfll apply to the court for the relief demanded in thé oob(i plaint, a notice served with 
a compMnt atid eummons for trespasB dn l'ands ih fàtally defectlve when It states 
tt^at on failure to aoswer, plainU;ff, wiU ^take juâ,K|uent agaiQst you,for the relief 
demanded in'th'e complaiht. " Cfia^erlain v. Meri^ing, 47 Fed. Rep. 803, tollowed. 
i Samb— AMÉNDMBînfor PBoèttss.'' ■■■ ■ 

But as- thei 'âôtice ref ers to (heijconiplalnt.'whiehiB served with. it,thuÀRiTlng 

notice of the jifture of the relief demanded, défendant oould not hâve been prej u- 

diced by the' défect; -and th6' hdtici» taây be àménded, undér Rev. St U. S. § 948, 

: permittlng simenâment o£ procesis i\^héa tAe pecaon agaiiut whcàu it is issued wiU 

,]iotbeprejudioe.dthei:;eby» . ; , ,< , 

/' Atl^;^. ; Action; ?9f,trespass',(pn!^iand. , i',.; ,'"' 

SpiQNXON, J., Thi^ 19 a motipn^.to set aaide a çojnplaînt, în that it 
doea not qopform tq Jhfi, summonSf^ The summons, aej^ed with 00m- 
{tljaint, is -in the uswal, form, wilîi this exceptwR, ItiÇoncludes with 
<JleselWfi^!Ç'5^ "ilf you f^jiitQanswerithisconîpM^^ the timeafore- 

saîd, Jthe iplaintiff will. take j^adgmçffit aga,in^t yoi^ for the relief demanded 
in the^spnoplaint. " v i^nder our ^uis of court,, wbem the pomplaint, is upon 
a Iriquidated dpmand (Under contra,ct^ the p|aiptiif çanj^on failure of an- 
swer, takejudgment. 1 In, ail qthet cases he ai^«a§t apply to the court for 
thjB relief demanded in thp ^complaint- And the sunrtnions contains the 
notififia^i^ to him of ]^e categpry jn which.his-suit falls. The com- 
plaint ift for a trespas^ pn land, Xf it be not answered, plaintiff cannot 
take judgment. Êuthemust apply to the coitirt forhia relief. The 
summons and çomplaint donot confprm, and the.defject |g fatal. Çham- 
berUm Vf M^nff,Ai7'.iPfi!i- Rep. 300. The, défendant, upon the inti- 
mation of tbis^;aclus}OQ, asks I^ve to amend his SQmmons. In the 
case just quoted no such motion was made, and the point was not de- 
cided. A strong intimation of an opinion against.it was given. I now 
hâve fuU opportunity of considering the authorities, and will discuss 
and décide it. Every court possesses the discrétion of allowing any 
amendments in the pleadings in a pending case. This power is exer- 
cised in furtherance of justice. "Perhaps," says Marshall, C. J., "the 
légal discrétion which thus exists acknowledges no other limit than is 
necessary for the purposes of justice and for the reslraint of gross and in- 
excusable négligence," {CoMoway v. Dobson, 1 Brock. 119 j) or, as it is put 
by Park, j., in Taybr v. Lyon, 5 Bing. 333: "Anïendments are now gen- 
erally allowed at every stage of the pleadings for the advancement of jus- 
tice. The question usually is, will any injustice be done by what is 
proposed? If not, the amendment is allowed." Section 948 of the Re^ 
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vised Statutes of the United States permits the amendment by the court 
of any process retiirnable to or before it when the defect bas net prej- 
udiced, and the amendmerit will not injure, the party against whoni such 
process issues. If there be no summons, or if the sumraons misleadS) 
or tends to mislead, the défendant, or to put him off bis guard, or if the 
amendment Works a surprise upon him, or if there be nothing in the 
record to amend by, the amendment should not be allowed. Such are 
the cases quoted bycouhsel for défendant: Dtoightv. Merritt, 4 Fed. Rep. 
616, — where the summons had not the seal of the court, nor the signa- 
ture of the clerk, and so was not in facta summons; Broim v. Pond, 6 
Fed. Eep. 34; U. S. v. Rom, 14 Fed. Rep. 681— where tbe summons îs- 
sued for the recovery of a penalty did not bave upon it indorsed the 
statute imposing the penalty, as is required in the New York practice, 
and there was no com plaint served with the summons explaining it. 
In the case now before us, the summons admitted in the motion to be a 
summons has the seàl of thé court and is properly tested. It câlls at- 
tention to the terms of the complaint filed with and attached to it. It 
requires an answer tbereto, specifying the time and; place for tbe service 
of such answer. So the delendant iS in nowise mïsled or sui^risèd. 
He knows exactly the nature of the wrong with which he is charged. 
He cannot hâve been niisled or injured by the erfôneous iassertion tbat, 
on his failure to answer, judgment would be takeiï against him. Nbr can 
the amendment injure him whereby this is chàflged into the assertion 
tbat, in such event, application will be made to the court for tbe relief 
sought. Had he been served with a sbmmonsonly, the case would bave 
been différent. But the complaint, a part of tbe record, served siin ul- 
taneously with the siimmons, not only gave him clear notice, but also 
furnishes something by which the summons can be amended. Randdph 
v.Barrett, 16 Pet. 141. Thisamendment, beingallowéd pending a cause, 
requires no notice. Leave is granted to plaintiff to amend the summons 
as indicated. See Semioiee v. U. S., 91 U. S. 24; TUton v. Cafiddf 03 
U.S. 164. 



Emmonb r. United Statbs. 
ipireuit Comt, D. Oregon. November a, 1S91.) 

tJQâer tbe act of 1SS7, (21 St. SOS,) tbe assignée of a.claam against tbe United 
States may sue thereon in his own uame. 
iSyUabus bu the Court.) 

At La^y. 

Mr. Zera Srurw, forplaîntiff. 

Mr. FravklinPiMaysaaàMr, Charles E.LocJcwooâ, for the United States. 

DeadYvJ.. This action was commenced on SeptemberSO^ J889.: It: 
is brought to recover $l,230^,paid the United StateH;laii(l-o(li«t! nt Or<--. 
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gon Cityag purchase price and fées on three several entries of timber 
land under the act of June 3, 1878. 

In the àmended pétition it is alleged that the parties making thèse en- 
tries believed at the tinie that the lands were unfit for cultivation, and 
chiefly valuable for timber; that afterwards the commissioner of the 
gênerai land-offloe set aside and canceled said entries on the ground that 
said lands, or the major part of them^, were fit for cultivation when 
the timber was removed, and restored them to the public domain; and 
that subséquent to said cancellation the final certificates issued to the 
purchasers in said entries, and the clainis thereon arising against the 
United States were duly assigned to the plaintiff, who now holds the 
saœe. 

There is a prayer for judgment, coupled with an oifer to surrender 
the certificates as the court may direct, 

,The cause was.heard before the district judge for Washington on a 
demurreri to the pétition, who, on April 18, 1890, sustained the de- 
murrer oEt thci ground that,i;While the United States is liable in an action 
by the enïEyTâian, an assignée cannot: maintain the same; and, further, 
that the pétition should show a.surrea^er of the certificates, or account 
fot them. i ;: ' 

The plaintiff had leave to'amend hia pétition in regard to the surren- 
der of the oerîtificates, which he did on May 8, 1890; and on the same 
day filed a pétition for rehearing on the question of the right of the 
assignée to sue. 

The pétition was granted, and the critise heard on a demurrer to the 
amended pétition. 

Section lîOfi the act of 1853 (10 St. 170) provides "that ail trans- 
féra and assiguments " thereafter made of any claim against the United 
States shallnbe null and yoid, unless made after the allowance of the 
same and thô issue of a warrant for the payment thereof. 

The court ofclaims was established in 1855. 10 St. 612. The act 
was silent on the right of an assignée of a claim to sue thereon. In 
1877 the suprême court, in U. S. v. Gillis, 95 U. S. 407, held that 
the act of 1853 applied to sùits in the court of claims, and this rul- 
ing bas been adhered to. 

On March 3, 1887, an aet was passed,!(24 St. 505) enlarging the ju- 
risdiction of the court of claims, and giving the circuit aud district 
courts concurrent jtirisdîôtion there with, within certain amounts. 

Section 1 of this act defines the jurisdiction to be of ail claims arising 
iû a certaiii ttanner, "in respect of which claims the party would.be 
entitled to redress against the United States, either. in a court of law, 
equity, or admiralty, if the United States were suable." 

The right of an assignée to sue bas not been passed upon by ■ the 
suprême court since the passage of this act. 

The right ià sue the United States,' in respect toaléy clâim oh which 
it is liable, under the act of 1887, either in a court of law, equity, or 
a,dmiralty', as if it wëre "suable" generally, — aa a private person,-— 
certainly includes the assignée of such claim. 
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The assignée of a claim agftinst the United States is the "party" to 
whom the daim belongs. He owns it; and, being such owner, he is 
entitled, in my judgment; to redress against the United States, as if it 
"were suable," not by the assignor or original holder alone, but gener- 
ally, as if the United States were a private persôn. 

The court is as compétent to deal with the claim in the hands of the 
assignée as in those of the assignor. Proof of the àssignment is the only 
additional circumstance in the case, and that is a very simple matter. 

U. S. V. Jones, 131 U. S. 1, 9 Sup. Ct. Rep. 669, was a suit under 
the act of 1887 by an assignée. The objection was not made in that 
case, and it appears to hâve been taken for granted, that the assignée 
could main tain the suit if the assignor could. 

Soonèr or later this question must be decided by the suprême court, 
and it may as well be in this case as any other. 

My impression is that under the act of 1887 the assignée may sue the 
United States, in respect to the claims mentioned theïein, as if it were 
a privât^ person, and I will give judgment aecordingly; 



FiNANcas Co. OF Pennsylvania et al. v. Chableston, Ôi & C. R. Ce. «{ al. 

In re Habt. 

(Circuit Cowrt, D. South, Carolina. November 3, 1891.) 

ATTOBNBT'S tiBN— MiSUSS 01 PaPBBS— RiGHT or iNSPBOnON. 

An attomey in possession ot papers of ,a railroad compaoy upon which he bas a 
lien for légal services cannot be compelléd to porwit an insipection therèof by tbb 
company's attorney, or to deliver them upto tne court, upon a suggestion that be 
; is now retained bypersons bringing auits against the company upon causes ot ac- 
tion ârisihg ont of transactions with which he was professionally connected while 
counsel ïortbe company, and that his possession of the papers relatinà thereto 
would givchim an undue adv^ntage, when no particular suits are specified, and 
the attomey dénies that he is prosecating any action to which the papers in his 
possession relate either direetly or indireotly. 

At Law. In the matter of the suggestion of counsel for D. H. Cham- 
berlain, receiver, against James F. Hart, Esq. 
A. T. Smyûe, îoT zeceiver. 
C. E, Spencer, for respondent. 

, SiMONToN, J. James F. Hart, Esq. , was for many months gênerai at- 
torney for the Charleston, Cincinnati & Chicago Railroad Company. '■ His 
connection with the company in this capacity ceased 30th June, 189ii 
Àt the titoe he so ceased to be its attorney he had in his hands papers 
belonging to it, obtained by him in hia officiai capacity. Thës&he 
claims a lien upon until his arrears of salary, amounting to seVeral thou- 
sand dollars, bave been paid. The présent proceeding is based.upon 
the Btatements that the said James F. Hart is the attorney for persons 
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bringing actions against, thesatid ÇlJ»rlestion, CinctonAtj & Chicago Rail- 
rôad Company for çOTseB pf action «rising out of tranSaçtiîons with which 
be^tvas profeSBiOnally conneeted as counsel foy th^ çompany during the 
opntiiiuaflce of:that relation; that ip the prosecution of said suits he 
would hâve great advantage in holding in h is possession papers of the 
railroad çompaqy leceived by,him as its: counsel, and inteuJed to be 
solely for îts aidyflûtage.; that; an inspection of tbese papers by the re- 
ceiver.aiîd his ooimsel is necessary for the propereonduct of their cases 
by thegi*. The answer of Mr. Ha^t to a rule issued against him upon 
the filiïig; of this suggestion admitsithat he was the attorney for this road, 
and th;ftt qaany papers belonging tlo jt came into his hands while he was 
such attorney, and he déclines to,surrender thetifi until he is corapen- 
çatedfç»! bis service. He adds thftit his services were rendered to the 
railroad company, and that from February 28, 1§91, to July 1, 1891, he 
représenta: the présent receivei!; 'Ithat on SOth June, 189,1, the receiver 
decidçfljitQ dispense with the further légal services of respondent, and 
so notified him jn writing, a copyof which jjb anne^ced to his return." 
He dénies that hé bas, or ever had, any writing, paper, or document 
having relation, directly or indirectly, to any action which he bas been 
retained to prosecute, or is nbw pfosècùting, ngainst said company. He 
ends with a prayer for the protection of his lien. 

Theracfin be no doybt that an attorney bas g, lien upon the papers pf 
bis éliénfw^hîch aretibé resuit of bis labor, ôf conie into bis hands pro- 
fessionally, and that he can retain them until his fées are paid. 1 Jones, 
Liens, 122. The cases which 'bave rëwàrded the research of the coun- 
sel differ somewhat uppQ the questipnwhetber,, during such rétention, 
the client or the succeeding attorney can inspect them. The weight of 
authority is in favor of the affirmative. Boss v. Laughion, 1 Ves. & B. 
349; CoinmÉréH ^. Poyntàn, 1 $wanst. I. Both çasçs are much shaken 
hylAndv. }^mn(&ghton,iac. 580; Newton v. Harland, 4 Scott, N. R. 
769. But seej in support pfthenfl,:Ci)%mt>e v: JWizW^, 1 Turn. & R. 
400; JîesÎQp y. i/e(ca{fe,;ë Myîne &Ci;186; CaneyvMartm, 2 Beav. 585; 
Wilscmy, }f:mmelt, 19 Beav. 293. Bqt tone of tbesô cases permit the 
inspection of papers, except when a particular suit was in progress, and 
the papers pertained to that suit. In the présent instance, no case i» 
apecialiyjnatriect. A général description îsused,to-wit, cases in which 
be had acquired knowledge as attorney for the company, and which he 
now brings against the company. The respondent dénies that any one 
case of this kind exists. There is notbing thén upon which the court 
can proceed. It may be well to say that, notwithstanding the récogni- 
tion pf, the jleft elainied byian attorney, this court will nOt permit sucb 
a lien.tOibe HSed as ch^rged in this su^estîon, bappily by mistake, a» 
i^ appeare, ; Ilit be ^jhpwfli toithe couirt that such a «ijsUSe of papers ia 
tbrçatençcl:, çpntewplated, QT madci they will.be at once impounded and 
Ipdgedi^th.^hiB plerk. ,:Tlie rule is discharged. 
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Ameeioaii Moetq. Co. of Scotlahd, Limited, ». Sofpbm. 
Same V. Csow. 

{CtrcuU Court, D. Oregon. November 2, 1891.) 

1. Pbe-bmption Certifioatb. .. 

The land department bas noauthority of itsown motion tO sét aâide or oancel the 

'final œrtiflcate of a settler unâer'ttae pi^e-emption law. SmlÛi v. Ewlng, 11 Sawy. 

66, 83Ped. Rep. 741; WilsmY- Mne, 14 Sawy. 224. 40 F|Bd, Kejp, 52,— followed. , 
îa. Ao^io» Oï Éjkotmbnt. ' ' 

- ' A lëgal estate In tUe plafnttff'ts nèbéssarjrto the maiatëaanoa ot an action of 
I ; e^otment under. the lawof this state; l^t actual possession at tbetimeofthe 

oustér complained of is a isuffloiènt estate against a mère iiitriider. 
a S^ii.'- ■ ■:'.■.'■•■ .:.■'■,,:'■■. 

: A pnrebaser f rom a pre-emptor, wbo ha» Otrtiained a final Ontifloate, has not tiach 

a leiaal; estate in the lan4v^nd canhq^apart fi^os} the fàct Of possessioii, Iu^n^|Il 
' an actibiitorecoverthé'pOsseMtoBihéreof'iroiiiany one. ": 

{SyUabua by the Court.) 

; Ât Law. Thesë actions v^OT&Bubimitted to: iheeottrt; t^ether, wiQicmt 
the intervention of a jury, upon an agreed state of faot».; ; ,/ 'r 

MnJ.J.BallerayyMr.ÉaîeîffhStottytaidMh W. JiiJBoifB, for défendants. 

• Deady, J.- It is aîtegediin ihe complaints that the plaintiff ia à for- 
«igù corporation, rfonnednndéj; the ilawspf Great firitain, and' that the 
défendants are citizens of Oregon; that it is the owûeriand entitijed to 
4he possession of the S. Bi i M section 22, iti township 8 iN.,;of range 31 
J]., Wallamet naeridiany and of the S.Wiîof section, 4, in township 2 
^., of the same range; thàt thé défendant Grow wrèngfully witbholds 
from it the possession of said S. E^ quarter section, and ; the defend- 
■antyHopper doës the like witfa référence to sâid S. W^ quarter section, 
«achof which exceeds in value the, sumof $2,000. in 

Thè answers contain a déniai of the ownershlp of premises bythe 
plaintiflF, and an allégation Abat the défendant Crojlr is the ownerof saîd 
south-east quarter section, and Hopper of said aouth-west quartec sec^ 
tion.v ;'--.v'. ;■'■•,. ■' f... .;,[■',■• • ï ' , -^ , ^.- ■ , , ■ ... :■■/., 

, It is admitted that Jéssë Pulfordi enteted said.south-'east qiïarter 
section at the proper land.-office underthe pre-emption law, and recéived 
his final certificate therefor on August 31, 1882, and thereupon oonvèyed 
ihe sameito W. C. Smith, whomortgagedit to thè plaintifi'on the same 
day as security for a loan of money;. that on Septeinèer 10, 1885,;thp 
plaintiffcommenced asoit in the proper state court to foreclose said 
mortgage,. and such proceedings weré had thereon that the property waa 
aold to the plaintiff.whoi recéived a eberiff'adeed therefor on Octdber 
13, 1887; and that the moneyloaned to Sraith was loaned in goodlaiÈh; 
«ùdwithout notice of any à«fect or' deficieney ini^is entry,!ailid «the 
jnôney paid thereon bad not been rétumed. . , ^ : .; . j 

:': Thajt <i)n'Mày 7, 1886, thë défendant GrôVK applied at the. latidoffice 
4a entefusaid: south-east quartersectiou undeir the homestead laiw;lhàt 
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the registeif and receiver, in the contest which ensued on such applica- 
tion, decided in favbr of Crow, and. cànceled Fulford's entry , and on Au- 
gust 24, 1886, tbe commissioner of the gênerai land-office affîrmed said 
décision. ■ 

That Crow was not made a party to said foreclosure suit, and at the 
commencement thereof was in possession of said south-east quarter sec- 
tion under said homestead entry, which he afterwarda — Octoher 31, 
1888— cominuted^y, a cash entry. ,,, 

It is also admitted that George W . Waddle entered said south-west 
quaîter section under thë pre-emptiûn làw, and received bis final certifi- 
cate therefor on August 12* 1882} that on September 1, 1882, said Wad- 
dle mortgaged thé satné tp the plaiiïtîff as secUrity for a loan of $850; 
that on September 10, 1885, the plaintiff commenced a suit to foreclose 
said rnortgage in the ptoper state court, which resulted in its becoming 
the ^iQrchaser thereof, âtsheriff 's salé, and receiving a deéd therefor 
about October 24, 1887. 

That the œoney furnished Waddle was loaned in good faith, without 
BOtiide'of ahy deffect or deficiency in bis entry, and thô money paid 
thereon was not returned. -i ^ 

That on May 7, 1885, the défendant ^opper applied ^at the proper 
land-offiW to enter said south-west quàrter section under thè homestead 
law; that the register and receiver, in the contest which ensued on such 
application, decided in favor of Hoppeif, and caùceled Waddle's certifi- 
cateî add'OD August i30,l'886, the commissioner of the gênerai land-of- 
fice aïEBrmed said décision. 

That Hopper was not made ft'party to the foreclosure suit, and at the 
commencement thereof was in possession of said south-west quarter sec- 
tion, under said homestead entry, which he afterwards-^January 5, 
1889-T-commuted by a cash entry. 

Ofi this State of facts it is contended that the plaintiff cannot recover 
in thèse actions, becaùée (1) it bas no interest in the property by reason 
of thé cancellation of the departmènt of the entries under which it is 
claimed; and, (2) admitting that such cancellation is void, it bas no 
légal efitatç in the property. 

As to the first point, I adhère to tbe opinion expressed in Smilh v. Evi- 
ing, 11 Sawy. 56, 2â Ped. Rep. 7'41, and WOson v. Me, 14 Sawy. 224, 
40 Fedi Rep. 62, that such cancellation is beyond the power of the de- 
partmènt, and therefore yoid. See, also, on tbis point, Sttmson v. Clark, 
45 Fed. Repi 760. Tbe suprême court bas never decided tbe exact 
point, bût the tendency of its rulings is to the effect that the departmènt 
oànnotôf its own mère motion set aside a final certificate, valid on its 
ia.ce. &^e Comeliua v. Keml, 128 U. S. 461, 9 Sup. Ct. Rep. 122. 

Théseare actions at law to recover the possession of real property. 
The law of the state provides (Comp. Laws 1887, § 316) that "any pef- 
son wbo bas a légal estate in real property, and a présent rigbt to tbe 
possession thereof, may recover such possession * * * by an action 
at law." As was said in Wilson v. Mne, 14 Sawy. 38, 38 Fed. Rep. 789: 
"Tbis is substantially tbe common-law action of ejectment, minus its 
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ôiiceUseM fictions; and is, * * * by virtue of section 914 of the 
Eevised Statutes, the rule of procédure in this court." To main tain 
this action the plaintiff must hâve some sort or degree of a légal estate in 
the land, as well as a présent right to the possession, — something more 
than an equity or a right in equity to hâve such estate. 

In Wilson v. Fine, mpra, I held that an actual , possession of land at 
the time of the ouster complained of was a suflBcient légal estate therein 
to enable a party to niaintain the action a^inst a mère intruder, — a per- 
son with no better title. 

The défendants, in my judgment, are mère intruders; but the plain- 
tiff does not appear to hâve ever had possession of thèse lands. As 
mortgagee it was not entiUed to possession, and does not appear to hâve 
had it in, iact. The entry-men under whom it clainia do not appear to 
hâve remained in possession after receiving their certificates. They did 
not appear at the conteist. Whatever right the plaintiff has it must en- 
force in equity. 

The findîngs ofî the court will be that the plaintiff hafl no légal estate 
in the prëmisiës sought to be recovered, and can take nothing by its SiC- 
tious. 



OsBOENÉ V. Chicago & N. W. Ry. Ob. 
(Oireutt Cowrt, 8. D. lowa, C. D. November 9, 1891.) 
CxRBiBBS— Iktbbbtatç Coumvrcb Law— Lono àxd SboSt BsuLS—Sorsf Tabitf 

BA.TE8. 

A rallrOad Company Cannot justify itself in ebarging a greater compensation for 
a sl)orter than for a longer baul, under substantially similar conditions, contrary 
to the provisions of the ihtérstate commerce law, (Act Cong. Feb. 4, 1887, § 4,) on 
the ground that tbé rate is fixed by a joint tariff agreement with' other roads. 
Sajte— CoMPnTATioN OF Rates. 

Nor can It do so because the resnlt cornes about by reason of the sélection of dif- 
férent poiiits on the line as à ba'sis for Computing rates, so as to charge one rate 
over one part of the road and a différent rate over another part. 
. Same—Powbrs or Commission. 

tfnder the intârState commerce law the power of dètermining whether a rallroad 
Company is reUeved from the«peration of the long ànd short haul clause lies solely 
with the interstate commerce commission; and in an action for damages in a féd- 
éral court for a violation of that clause, when no authôMty from the commission is 
shown, the company cannot claim that it was jnstified in so doing by reason of the 
existence of a secret eut rate among competing roads, wherefoy a large part of the 
trafic naturally tributary to it was diverted. 

, SaMB— "SiMlLAB ClEGUMSTAKOES AND CONDITIONS"— PROVINOB OP JuET. 

Whether the"çircumBtances,and conditions" underwhich a rallroad coitipany 
has charged a gréater compensation for a shorter than for a longer haul over the 
same line were' ** substantially similar, " wltbin the meaning of the f ourth section of 
the Interstate commerce law, is a question for the jury. 
Same— Mbasubb of Damages. 

In an action by à shipper against a rallroad company for cbarging a greater com- 
pensation for a shorter than for à longer haul, in violatioa of section 4 of theinter- 
state commerce law, the measure of damages is the excess in the rate charged for 
the shorter haul' ovér that for the longer haul, multiplied by the number of hun- 
dred pounds sibipped by the plaintiff. 
, 8aue — Damages — Who LiablB'— Action of Toet. 

As the right of action given by the law is one for damages, as for a tort, any rail- 
noad company whicfa makes the overcharge ia liablefor the fnll amount of theditm- 
V.éSî-.no.l — 4 



50 JPEDPBAL REPORTBft. vol. 48<;:i .:» 

r,-'.: ag^% |>^'V^1'^|9?^i°S Xb^ It bas sbareS' the illégal î^relglit wi^b anotber road un- 
4er a JoIm tai-p! agreement.' 

f It is tbo'iiroyiçce of the jury, undw, tbe aot, tq detsrnjiiiQ iwU»their iaterest shall 
, Ije alloweà QB the amount of the overçharge which they hay^ fotinçl. 

At Law. Action for daraages for violation of thé lohg ând short haul 
clause of the interstate commerce lâW. 

CiC.&0.'Ii,Nourse,îorpMmiSr i j. , ■ 

F< Q. 6o>adya.tià H«bhardA Dav^^ for def^dànt. 

- iSHiEÀa, Ii^{chargmgjuryarally,y The issues prpsented In the case on trial 
Ifefore yoU arisé under the provisions of the actof congress passed Feb- 
raafy 4, 1837, ànd comihonlyknowQa? the "Interstate Commerce Law." 
Asiyovi' kûowi the ooiigréss of the United States, for the purpose oï reg- 
alati'pg the business carriéd on by tfae«ommon carriers of persons and 
pro^rty "by means af raîbraySji or l^ a combîliation of railways and 
water travel, has passed this act, which régulâtes, in certain particulars, 
tbe oariyihg on of thé paè<fenger and fifeight business» that:e:dst8 between 
tbe dif eirept States ànd teurilories of the UnitediStàtes. • The la\iy, by its 
provisions, applies to interstate commerce; that is, commerce that is oar- 
ried on betwéen the states and territories of the United States. Section 
2 of this act in substance pfôhibits thé chàrging or collecting from any 
person or persons a greater or a less compensation for services rendered 
in the transport^tipn./jl pçipseiigQrs.,o;ç.prGperty.jth£iiijtp charged or col- 
lected from others for the transportation of similar property, under sub- 
stantially sinailaT circufflatancea. Section 3 of this act makes it unlaw- 
ful for any common carrier lo make or give any undue or unreason- 
âble 'pîféfei'eiï(ië bi âdtftïîtftge to anyperson, conipany;fiTm, corporation', 
or localityrover others, or to any particular desoription of traffic. Sec- 
tion 4 of'thia act in gubstàWce makes it tinlawfûl for any conim^ car- 
rier, to charge or .receive^hy greater compensation in tbe aggregate for 
the transportation of a like kind of property, Ufader substfl,ntiâlly simi- 
;^ar CircuÈp'staiifies, for ai^hortet thaii foit a loiiger distance ove^ the same 
line, in the same direction; the shorter being included in the longerdis- 
tance, it^ ^^ing provide,d,, ^9wev!pr,,,that, vipon application ,to, 'thé' com- 
mission ôppointèd ùnder the provisions of this act, such commission 
ibay ?futhOTÎ5se the ca^^j,';tô oh^rgi? less fdï the lo,ri|érthanfotthf shorter 
distance>iand in thisiWjayaselieve the carrier from the opération of- the 
^rovisibtas <)f sedtion 4' of thi^ àct:!.,; ;, : ' 

In thex^^ now,;Upder. cowaidefation thç , plaintiff claims that the de- 
#ndant wihpanyMolated thé provisions of this act, and particularly the 
I, foùrjh se'p|^on';iîfeere<>ti 'în , that the' «ompàny réqiiîiEèd; him to pay a larger 
sum for the transportation of certain grain, to%it, oom and pats, from 
tl^^e tqwaol.Sçranton^ a.stption oU: tli^; defendaàtXline of tailifay;; in the 
«tateoif ioroa, to the oitybf Chicago, 111., thaa the company was then 
■'çhaigiçi|^|ipWpî)illg :tlïé;^àm gwi» fïonii Blair aiïd, pthsi ï^ 

in tbe stâîte oïNébrasta to Chicago, tbe latter being the longer distance. 
Jn the schedule attaçhed to the pètitiOli , thé, daté of each shipirient'inàdb 
J»y tfeé Vplaîptïff isi sM forth, with iSe ! numbèr .of pounds shippèd,; and 
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the rate charged, to-wit, 18 cents per bundred pounds, and the answei 
admits the statements thus made to be correct. On Jjehalf of the plain- 
tiff, it is elaimed that the rate thus charged him was greater than that 
in force over the line of defenciant's road upon shipments made from 
Blair and other Nebraska points, and plaintiflF bas introduced évidence 
tending to show thè rates charged from Blair and other points in Ne- 
braska, and the excess thereof over the rates charged to plaintiff fol 
ehipipent of 1;be like kind of grain from Scranton to Chicago. On be- 
hall pf défendant," it is denied that the rates, charged for the transpor- 
tatibn pfgrain froRi the poiqits named in Nebraska in fact exceeded that 
charged to plaintiff upon the shipments from Scranton, and défendant 
bas introdttced évidence tending to show tbé rates in force at the différ- 
ent Ûpâesincluded in the controversy, and further claims that the rates 
in force •froni Blair and other points jn Nebraska were the resuit of il 
joint tanff adopted by the Fremont, Elkhorn & Missouri Valley Rail- 
way Conapany. ^nd the Sioux City & Pacific Kailway Company and the 
défendant raiiïfay Company, and further pleads that the circumstances 
in existence ip Nebraska were dîssimilar from those existing in lowa at 
tbe time the ; shipments in qiiéstion were made, because there existed, 
upon oertaip Unes of railwayrunning to St. Louis, Mo., and Beardstown, 
lÛ., and ihence Connecting with lines reaching the eastern seaboard, s 
secret eut raté jipon grain ^hipments, which resulted in diverting from 
tbe defendant'sline running through lowa to Çhicaga a large part of the 
business which properly belonged to it, the same being sent from the 
points in Nebraska over thé southera lines, and that it was to meet the 
compétition tbus created, tbat tbe so-called Nebraska tariffwaa put in 
force. 

go fer as tbe niatter of thé rates fron^ Blaîr and other points in Ne- 
braska to Chicago beipg established by means of joint tariff arrangements 
betwëen the delçndant compàhy and its Connecting lines extending intp 
Nebraska, tbat will not defeât tbe plaintiff's right of recovery, if the 
facts show th?it the défendant Company was charging à greater sum for 
thé liké services, àt the samé iime, and under the like circumstances, for a 
sborter than a longer haul in the same direction, over the same line on 
wbich it was carrying tbe grain shipped from Nebraska, under the rates 
fîxéd by thé joint tariff. WhatI mean tosay is that if, from the evi- 
dénoein this case and the instructions which shalJ be further given you by 
the court, you shall find that the Chicago & Nortbwesiern Railway Com- 
pany had, by tbe entering înto a joint tariff with the Fremont, Elkhorn 
& Missouri Valley Railroàd Company ^i^d tbe Sioux City & Pacific Raîl- 
road Company, aided to put in opération tariff rates, wherebj' corn and 
pats cpuld be shipped from Blkir and other points in Nebraska, under 
tbé liké cirçuriistances aqd conditions as tbe corn and pats shipped from 
points iblbvi'â, through lowà, to the çity of Chicago, and that by thé 
doing théftoil à krger sum was charged for a sborter haul thàn for a 
longer bàulp^er the same line in the samé direction, then the Chicag<:^ 
& NorthTèësfetti Ëàilwày Cômipahy, by joîpîng in that tariff, and by aid- 
ing in pùtti^^ it in operàtioii, bas rendéréd itself liable to be calléd ib 
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aticoûnt by any one who has suffered damage by reasott of the Chicago 
& Northwestern Railway Company 's iéharging that person a larger sum 
forthè shorter than for the longer haul; inother words, companies cannot 
escape Ihe duty and obligation that is placed upon them by the provis- 
ions ôf the interstate commerce law by entering into joint tariffs. Èail- 
roads haye the right to enter into thèse joint tariff arrangements. The 
businfiiss of the coantry could not be carried on, probably, at least, not 
with any success, unlesâ it was done, and they hâve a perfect right to 
do it;, but when they do do it, the duty and obligation is on them to 
observe the provisions of the interstate commerce law in making and 
puttiOg into opération thèse joint rates. It is just as much a violation 
of thé làw to charge a larger sum for a shorter than for a longer haul, 
under ëubstantially similar circumstances, if it is done by the opération 
of a jôihtî^riff, as it would be if it was doiie by the opération of a 
single tarififby a single road. ' / 

Again, it appeàrs iu evidencè^tlfat, in making oui the various tarififs 
or schèdules of rates which bave bëen put in opération from tirùé to 
timé,''aiff'erent points upoh the défendant road hâve bçen taken, as I 
underajtahdthe testimony of the Witiiesses, as thç basîs ufeed in establish- 
ing the fetes. By way of illustration r They will figure from à certain 
point, like Eàst Clinton, on the'Misëissippi. Théy will take that as a 
basis, or they will take Chicago as a, basis, for. Ègurlng on. They may 
take Tûrner Junction as a basis for figùring' 6û, or' they may take 
Rochelle' aé' à basis for'figurihg oii. Now, that is à matter for thé 
raiïWaiy' bompaniës to décide for iJhiemselves, for their convenienCe in 
makïilg out the différent schedulès 'of rates. But, whàtever basis or 
whatever point they may take as a basis for establishing rates, the duty 
and obligation is uponi them that they shall notj by this rneans, eyade 
the provisions of the la^. Théy jjannot, by 'shipping to some point 
arbitfàrily âxed by thémselves, by naming the pointai where they shall 
causé thèîr cars to bé billed to, make a réduction by charging a rate 
to that point, and frorn there another rate to ar^bther point,— ihey 
Cannot in' that way escape the conséquences, ôf the requit of that ar- 
rangement, if it puts an undue burden upon any shipper. Èy way of 
illustration: Hère is the Chicago & Northwestern I^ail Way, that runs 
from Missouri Valley, through to Chicago, a,nd throiigh Tu mer Junc- 
tion and Rochelle, we wiir assume. Now,, then, , if the Chicago & 
NorthwesteïII Railwày Company, in making oiït ifs tariffs, takes Turner 
J^unction, br Rochelle, or any othér point on thé way to Chicago, as a 
plOint to figure from, it may do that; but it cannot, by doing that, jus- 
tify itâelif In charging shippers in loWaa gréaterjum for tàking producé 
through to Chicago thah it charges ôther parties shipping from Nebraska; 
that is tp say, the duty and obligation, as I havé. already said to yoti, is 
on them' not to make ahy unjust discrimination, or gïve any undue 
preferpnce, toshipmentâ madé from spécial points or loca,lities, or any 
iindue préférence to the shipments oforieindivicîuiàl,pver another, nor of 
one' kihd ôf business over another. Thégeneral théqry of the interstate 
Commercé làW is that, as néar as' it câii be done, ail localities ànd ail 
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individuals substantially similarly situated, shipping freight over the 
same Une of road in the satne direction, under substantially siniilar 
circumstances, shall hâve the same or properly proportioned rates; in 
other words,- there must be no undue préférence given to one individual 
over another, or one locality over another. It is just as much a viola- 
tion of the law to do that by any method of adopting différent points, 
and billing cars to one point, and then to another point, on the line, as 
it would be a violation of the law to simply charge a greater sum for a 
less service of hauling from one point to another. 

The plaintiff sets forth his cause of action in two counts in the péti- 
tion. In both counts he charges tha,t on certain dates that are named in 
the accounts that are attached to the pétition he forwarded certain gi:ain 
(corn and oats) from Scranton, a station upon the line of the Chicago & 
Northwestern Eailway, through to Chicago, and that he was charged at 
that time a rate greater than the rate wfiich the railway company was 
giving to its patrons or to others at Blair and other points in Nebraska^ 
a point which is at a distance greater than is Scranton from the terminai 
point, Chicago. Now, as I understand it, the question that you,,ha,ve 
to détermine, under the evidepçein the case, is whether.that statejnent 
is true. Is it true that, upon any one or more of the shipments that: 
are set forth in the scheduîe annexed tp the pétition, the plaintifif was 
required to pay a greater sum than was being charged a.t that time by 
the défendant, the Chicago & Northwestern Railway Company, for per- 
forming the like service for the transportation of other grain ,of the same 
kind (corn and oats) from points in Nebraska, over the same line, 
in the same direction^ passing through Scranton to the city of Chicago? 
Evidence has been introduced in the case upon which the court hasbeen 
asked to submit to the jury for your «détermination, as a mg-tter of fact, 
whether thé défendant railway çompany was not justified in making the 
réduction of rates, by reason of the fact that it appeared, as it is claimed 
under the évidence, that there had been what was called a "secret eut rate" 
put in opération in Nebraska, which affected business upon the line of 
the Fremont, Elkhom & Missouri Valley and the Chicago & Northwest- 
ern Ilailwp.ys; the resuit of this better rate being to cftuse quite a large 
portion of the business that would nalurally be tributaryto the Chicago 
& Northwestern line to gosouth, by way of St. Louis and Beardstown, 
and in that wày, through St. Louis and thèse southern points, to the 
eastern seaboard. Under the ruling of the court upon the question pf 
law, although a rate of that kind may hâve existed, it is the view of the 
«ourt that that question cannot be determined by this court a,nd jury. 
The considération of questions of that kind-^of the right of the railway 
Company to be excused from the duty and obligation that is placed upon 
it by the fourth section of the Interstate commerce law — is, by the ex- 
press terms of the law itself, conferred upon the interstate commerce 
conimission. As you know, there is a boîly of commissioners provided 
for by this interstate commerce act, and the fourth section of this act, 
by its express terras, in a proviso tliat is therein contained, places upon 
the commission the duty, and gives them the authority, to investi^e- 
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anii détermine wliethier there are such facts and circutnstarices Èùfround- 
ifig k ïâiîtoad at a giveh titae as would jûstify the commission in au thor- 
izing thé ràilway Company to charge a greater sumfoï a shorter than for 
a longer^ haul over thë sfettiè liné, in- the sàme direction, undèr otherwise 
substtotiaily similat eirdùmstances; In tbe viewthat the court takes of 
it, thi8ic*ôtirt and jury ciinhbt détermine that question, which, by the 
law, thé COinmission are authorized to détermine. Whether the railway 
company was justified liy a eut rate, making what was called in argu- 
ment "illegitimate compétition," and cifcumstançes of that kind which 
growoMof thé handlin^ and management of the railroad business of 
the cOUtotty, by other côtnpeting liries; and its effect upon the business 
of the dfe'fehdant companyj iû thé judgment of the court, is a question 
thatcatihot be^BUbmittéd to 3roui Questions of that kind are for the 
jtidginëiït'ttnd détermination of thé board of commissioners appointed 
uhderthîéact, and the Courts and jûiiès, when they are called to act 
upOH t)jirticular caseà àHsîng undèt toÏs act, where it is claimed that the 
law haé bèen violatèd,' are only àuth'ôHzed to détermine the question 
•whethé^i in the service tendered, thé character of the property, its con- 
véyaneé; and other facté which inhéré in the carrying of the freight upon 
thé partictikr Une whidh is chai-géd With the wrong-doing, there existed 
dissîrfliiài* èircumètancés arid conditiiàfiS, riefieving thé corapany from the 
charge of eôlléctihg a làrgëf rate fôr thé shorter hàul ovér the same line, 
in the Siinè- dîtëétion, âhd under otherwise substantîally siniilar circum- 
Btànces aîid'*ctinditioû8. ' Now, then, if thé railway company had been 
authorizéê bytîiè comnàîssion to'çîo'ihat, then they could plead and 
prove that fâct, and it woùld then be thé dùty of the court to instruct 
the jury-thàt that would justify th'ë railway compâny in màking the 
larger llaté for the shorter distance; biàt no such action hasheentaken by 
the ïntérôtàte eommièsibn. They hia^ë not been called upon to act, and 
they hàWnot authorized the railWàyconiipany to charge a greater sum 
for thé ^sihotter than for the longer diâtance. 

Undéir thé éîrcumstahces I bavé détailed before you, as I view it, this 
court aûd jury cannot authorize thé railway company to make such 
chargé, of justify it aftéir it hàs béén done. There' is no évidence in 
this càBe that the railWay commission bas ever passed upon the ques- 
tion, ôrktlthbrized thé railway compah^ to charge a greater sum for the 
shorter thaii for the lorigèr distance; therefore, thé question comes down 
to tMâi' Does the évidence satisfy y6ti thàt at the time when the Chi- 
cagë & Northwestern Railway Company transported the oats and corn 
set forth iïii thé schedulés attached to the pétition frbm Scranton, lowa, 
to Chîdâ'go, ÏIl., it had in force and opération a tariff rate whereby it 
did, eithér by itself, or in conjuhction with the othér roads that hâve 
been nâniéd in your héaring, transport the like producé (Corn and oats) 
frorn'|)Ointè in Nebraska ôver this same line, the Chicago & Northwest- 
ern RailWayi ih the sanié direction," to Chicago, 111., ât a rate less than 
it Wàs chàrging fot thé like services to the. plaintifll? ' Now, if it did db 
that,— if there Was any réà^on éu'fBciéht to influence the Chicago & 
NorÛiwesteru fo.put à lowef tate ih Opération in Nebraska,— it had a 
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right to do it, and had a right to fix this rate in competitiqu with any se- 
cret rate to which it migbt be subjeçted jn Nebraska, either directly or 
indirectly, through the opérations of the compétition tbat was brought 
to bear upon theroads Goqnectingwith the défendant Jine, the Fremont, 
Elkhorn & Missouri Valley^^ and the Sioux City & Pacific; but if, by reason 
of that compétition, or forany other reasou,;, the Chicago & Northwestern 
Company did enter into a joint arrangement with thèse companies, in 
which it fixed this lower rate^ then, under tlie law, it was charged with the 
duty of not charging a greater sum to lowa shippers f(?r the shipping of 
the like produce— rthe likci gr^in — over its line of road to Chicago, un- 
der substantially similar circumstances and conditions, because that 
was the shorter diattince.; And if it were in faot proven that it did 
chArge a greater sum to lowa shippera on the iike pfoduce, and for the 
like service, it would estabUsh a violation of the fcj;ir]t)ti clause of the in- 
terstate commerce law. b^çaqse it woùld be charging a greater sum for 
b&nling a shorter, thanfor hauling a longer distance, under substan- 
itially similar circumstancçs. ./, 

Now-then, gentlemen,: it;is for youtoi^etermine, under the évidence 
in this case, wrhether or /no the produjoç that vi^as , forwarded by the 
plaintiff from Scranton was of the same kind that Refendant forwarded 
llùdâr,^ts tariff.from; Clair, Neb- The court Ca» take, judicial notice of 
,di8tlliice8, and insù^^ot y<>u that the distance is greater f:^omBlair,Neb., 
itominOis than from Scranton, lowa, to Illinoisj and it is for you to de- 
rtèrtainô, if therc js any dispute in the évidence, whether the Nebrask^ 
graine liassed over the sa^ne line (the Chicago & Nor^bwestern) that the 
tfreiglit did in going from Scranton, lowa, to Chicago, III. Is tbei^f» 
any thing» then, intthe évidence, as it is submitted to you, tbàt would 
Ju&tify you in firiding that there was any dissimilarity in the circum- 
stances and conditions under which the défendant rajlway corapany; for- 
warded the freigfat of the plaintifiF from Scranton, lowa, and| under 
which it forwarded the produce, (corn and oats,) coming within this 
schedule or tariff of rates wh^nit reçeived the same from thèse Connect- 
ing linejs in Nebraska? As I bave alre^dy said to you, the law, under 
thig fourth section of the sfatute, reqnires tb^'t for similar services, ren- 
derèd under similar circumstances, it sl^all not charge a greater sum for 
a shorter than for * longer haul over ^^he same line, and in the same 
.direction. Has the,plaintiff,iPppn whqm is theburden of proof, satM- 
fied you, by a fair prépondérance of the évidence, that as to any one or 
more of thèse abipnnents that ar^ set forth in the petitipn the défendant 
compt^ny did in factchargea greater sum for hauling from Scranton tiie 
oats and produce of plaintiff tban it charged for the like service^ frçm 
Blair, Neb-, at the same time? If so, and if there is nothing in the 
évidence of Ih^i circumstances; surrounding the transportation of this 
grain overthe.line.cif defendaOt's road. tjji^t would justify défendant in 
makirig a jarger rate fromi Scranton than from Nebraska points, then th(B 
Company bas charged a greater sum fof making a sbprter than;,a longer 
haul of the like prQperty,:^nde7 like: circu^stances,jand in sô doing.fip 
vidktiedlheinteïstate çpjpmerce;law. : . , n , ;j , ; > • 
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There is a dispute between the parties as to ihe rates that were charged 
as to some of thèse shipmenta. That is a matter for you to détermine 
undêrtfae évidence; and if you find that, in fact, the Chicago & North- 
western Railway Company did not make any discrimination, and was 
ûot' ëharging the plaintif? for coùvéying his property from Scranton a 
lârger râtè ffom Scrantob, lowa, to Chicago, than it charged at the same 
time from Blair, and other points in Nebraska, to Chicago, then the 
plaihtifT has failed to make out his case, and your verdict must be for 
the défendant. If, on the other hand, you find On this issue for the 
plàiintiff,-^in other wordsj if you fihd that the Chicago & Northwestern 
Rail wiay Company did charge more for the transportation from Scranton 
to Chicago than it was chàrging at the same time for the transportation 
of liké pïojperty, under like circumstances, from Blair and other points 
in Nëbfaskai — that would justify you in finding upon that issue for the 
plaintiEF, atid we then corne to the rule of damages. 

Thié'Mé of damages under both counts of the pétition is the eame: 
First ascertain wbat the rate was that was fixed for the transportation 
frcto BMri and other points in Nebraska; that is, the rate per hundred 
potirids.' Then find what the.ratë Wàs that was in fact charged per hun- 
dred fjotmds to the plaititiiBf for forwarding the oats and corn from Scran- 
ton to Chicago. The différence betwèen thèse two^ if there is àny, is the 
damage për hundred pounds that was caUsfed tO the plaintiff. Now, 
the sc^edules attached to the pétition ehow the number of hundred 
pounds that is claimed to hâve been ttansported, and it is admitted in 
the answer that thèse wëre transported as shoWU, so there is no dispute 
on that point. Take the number of hundred pounds that you find were 
transported, and take the différence, if any, between thèse rates per hun- 
dred pouôds,' and, by lïtere multiplication of one by the other, you will 
find the aihount of damage. It inay be required that you make this 
computatibn more than once, because it is claimed that the différence 
was less at times than at other times, and that is for you to détermine 
under the évidence. Take the number of hundred pounds of thèse ship- 
ments, as they are set forth in the schedules attached to the pétition. 
Ascertain the rates fixed by the tariff that you find défendant at that tim& 
had in force from Nebraska. Takè the différence between that and the 
rate actually charged the plaintiff, if there is any, and the différence is 
the damage t)er hundred pounds that has been caused the plaintiff. 
You understand, gentlemen, that it is the damage to the plaintiff that ia 
to be cônsidered. It is not a question of how much the défendant rail- 
way compàhy may hâve received. When joint rates are made, the shipper 
has nothing to do with that; he has no control over that. His privilège 
is to'deliverliis freight that is to be transported to the railway company, 
and, if it eôriies under the opération of a joint ratfe, it is not a matter of 
any moment, as between him and the railway company that handles his 
freight,' what particular share or portion of the rate that is actually paid 
on the shiitment any particular railroad received. If two or more rail- 
way cOnapaniés, entering into a joint tariff arralrtgetnent, shall so carry 
it out as to cause a damage to the shipper, — as, by way of illustration. 
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charging him under the joint tarifF three cents or five cents more than 
they ought to hâve chargea him, — it is not a question in which the 
shipper is interested, when he sues to recover, to know what particular 
division may hâve beèn made of the five cents thus illegally charged. 
The shipper would bave a. right to look to ail of the railways, or to any 
one of them, which had âided in committing the wrong, by receiving 
from him a larger rate than he ought to hâve been charged. If, by the 
effect of a joint tariff of rates the Chicago & Northwestern Company aided 
in putting in opération, the plaintiff was charged for shipping his grain 
from Scranton five, or six, àt one cei\t more than they ought to hâve 
charged him, the plaintiff is entitled to recover in this action the amount 
of the overcharges he bas paid, regardless of what division may hâve 
been made, or whether there was any division, between the différent 
companies putting the joiût rate into opération; because it is not a suit 
to recover back the amount the défendant company may hâve received, 
but it is an action sounding in tort for damages, wherein the shipper 
seeks to recover the damages claimed to hâve been caused him by charg- 
ing an illégal rate. The unlawful overcbarge is the élément on which 
the claira for damages is based. 

Under the law, it is within your province to détermine whether or not 
interest shall or shall not be paid on the amount of overcbarge, if ypu find 
any. If you find that the plaintiff bas been overcharged upon partic- 
ular shipments, it is not a matter in which the law détermines whether 
interest shall be given or not. In some cases founded on breach pf con- 
tract, the parties may be entitled to recover interest; but in cases for 
damages sounding in tort, (and this is a case of that kind,) it is within 
the province of the jury to award interest or not. . If j in order to, fairly 
compensate the plaintiff, in your judgment, he should receive 6 percent, 
interest, it is within your power to award it. • 



Atchison, t. & S. F. R. Co. v. Wilson. 

ICi/rcult Court of A,ppeals, Eiohth Circuit. October Term, 1891.) 

1. Mastbb and Servant — iNJtmiES to Servant— Dbfectivb Tbacks. 

Wfaile plaintiff 's intestate and otlier raiiroad taands, engaged in reconstraoUng a 
pièce of wrecked track, were removlng wreckage by means of a derrick-car, the 
derrick unexpectedly swung to the north, and upset the car, and kilied thô intes- 
tate. The ground at the place of the accident was sof tened by prolônged rains, and 
there was évidence that immediately af ter the accident the north rail under the car 
was found to be several Inohes lower than the south rail, though there was no curve 
in tbe t]*ack, and that the conséquent slant was sufSciont to cause the ^errick to 
swing as it dld. Borne witnesses testified that only three tles were laid under eacb 
rail ; otbers that there were ten or twelve. Held, that sùch a slant of the track, 
wbetber due to careless construction or to the sinking of thé north rail after It was 
laid, Is such a defect as constitutes négligence on the partof the raiiroad company, 
and the q^uestion of its existence was properly subnaitted to the jury. 

3. Bame— Fellow-Sebvants — Vice-Principal. 

The raiiroad company cannot escape^ liability for such négligence on the ground 
that it was the négligence of the intestate's fellow-servants, when the company'* 
road-master was présent, ànd in cbarge of the whole work of reconstructiotL : 
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8. Uiàth bt Wrongful AflT— Aotion bt Widow— Evidence— Aob oit OtTseiasa. 
. .1» «m action against a raUroad companv, brought under Bev. St. Ko. $4^5 et seq., 

by a WidoW for the deattt'of her busband wbile in Its employ, évidence of the âges 
' :< : I 01 ^ttae qhildren of the mairriage ia admissible ; for on bis death tbe widow becomes 
> ^sponàlble for the oare of the children. TeOierowr. Railtoay Co,, 88 Mo. 84, il 

S; W.^Rei 810, followed. 

4. Samb-^IiIbàscbb op Damaoes— Loss op Husband's Societt. 

Batiia tiuch an actiop^iinder that statute, the loss of compauionship or aociety of 
the hUEjb&ad is not an çlej^ént of damages, and it is error to instruct that the jury 
majrcbnsiderâuch loss- in estimating the damages. SclMub v. BaiVway Co., (Mo. 
Sup.) 168. W. Rep. 834„fOllowed. 

In Brrot to the Circuit Court of the United States for the Eastern Ju- 
dicial District ôf Missouri. 

Action! by Mary A. Wilson against the Atchison, Topeka & Santa Fe 
Raikoàd Company for the death of her husband, a section hand in d&- 
fendatitÎB «mploy. There was judgment for plaintiff, and défendant 
brings! erroc. 

Qnrdinér Laâirop and Ben Eli Guihrie, for plaintiff in error. 

B. Bil^edrt and John F. Mitcàell, for défendant in error. 

Présent^ OALDWELii, Nelson, and Hallett, JJ. 

Hallhtt, J. In the month of April, 1890, a freight train was wrecked 
at oï' néai* Sait river, in Maçon county, Mo., on a line of railroad owned 
and operated by the plaintiff in error. In the evening of the same day 
a large force of rneti was assembled at the wreck for the purpose of clear- 
ing thotraek and repairiûg it as speedily as possible. Thèse men were 
employés <of the company, of varioua occupations, çoUected from the line 
of tbe roàd: It was hot the practice of the company to keep men for 
the btièineSS of removing wrecks, but in such an emërgency men were 
calledfrbùi ail branchée of the service as occasion might demand. For 
the most part they were section-men, and with thembame the division 
superintendent of the road, William E. Costello, the road-master, Charles 
A. Lehman, and the train-master, WilliaDî B. Scott. It is not clear 
whether any of thèse ofRcers had gênerai supervision of the entire force 
and of ail the work to be done at that time and place; and, in the view we 
take of the case, it is not important to détermine that. question. It is 
enough to note the fact, clearly established by the évidence, that in repair- 
ing the'tnitifc, ôr reconstrùcting it in a manner to be presently noticed, the 
work was under the supervision of the foad-master, Charles A. Lehman, 
Wbo Wàr|»pe9ent and attending to that duty. Circumstances were not 
favorableibjth^work in hand. Rain had been falliiig for several days, 
and was «itËl falling, and the ground was very wet, soft, and muddy. 
The work CQuld not beCômpleted in daylight, and it Was necessary to 
carry it on through the night, with the aid of lanterns and bonfires, as 
might b^ possible under â\?et sky. Tfce place of thè wreck was a high 
fembankniént or fill, 20 feet or more above the level of the adjacent land, 
and thé bôïtôw-pits below held . more or less water. The width of the 
embankment was not much greater than the track, so that there was not 
mnçh Tpoiia for building a temporary track around the wreckage, or re- 
movingweold track to accomplish the same thing. The gênerai course 
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■of the road atthat place is east ànd west^and about 180 feet of track 
westofthe bridge o ver Sait river was displaced and tom up. Upon look» 
ing over the ground, and considering theworL to be done, Lehman de- 
■cided to move the track two feet south of its original position on the 
énjbajnkment. In doing tbis, part of the wreckage would be avoided, 
and the remainder would bave to be removed as the work progressedi 
To thJs work Lehman appointed Eaton, foreman of section 14, and gave 
his peraonal attention to other matters; : but he says he returned twice 
or three times during thenight"to see how the track was being repaired, 
and if everything was safe." The work of relaying the track in this man- 
ner was carried on through the greater part of the night, nntil at length 
some trucks from a freight-car were found lying across the north rail of 
the original track, which it waa neceesary to remove. After several uni- 
successful efforts to remove them, Gostello, division superintendent, came 
upon the ground and suggested to McCormick the use of the derrick or 
wrecking-car. McCormick had been trying to remove the trucks by 
means of a cable attached to a locomotive, and withmenusing crow-bars 
and possibly other appliances. He described himself as "car-repairer 
ahd wrecker-înspector," and he had been for some time in charge of the 
derrick or wrecking-car used on this occasion- More than any other 
person on the ground he seems to bave had some spécial duties, in'con- 
nection with his car, in the removal of wrecks; but he had not, so far as 
shown in this record, more than one man in his charge, and up to that 
time, on this occasion, he had worked with his own hands in common 
with other employés of the company. He was superior to the othera 
only in his knowledge of the use of the wrecking-car, and in having 
charge of it when it was in action. McCormick' assented to the use of 
the wrecking-car, and it was brought up for the purpose of removing the 
trucks. It then stood on the last rails of the new track laid by Eaton, 
which at this point were about 12 or 15 inches south of the rails of the 
old track. The trucks which were to be removed were partly on the 
northerly side of the new and old tracks, but in front of the wrecking- 
car. The plan was to raise them suflSciently so that they could be moved 
south of both tracks when suspended on the swinging boom of the der- 
rick. For that purpose several men were called to assist McCormick in 
pushing the trucks to the south, when they should be lifted above the 
tracks with the aid of the derrick. Other men mounted the car, by Cos- 
tello's command, for the purpose of working the derrick, and in due time 
the trucks were elevated above the tracks as was proposed. But, con- 
trary to ail expectation, McCormick and the men who had hold of the 
trucks were unable to control them, and the trucks went north rather 
than south; the wrecking-car was overturned; and James W. Wilson, 
one of the men employed in working the derrick, fell under the trucks 
of that car and was killed. Wilson was a sectionman from section 14, 
and his foreman was Asbury Eaton. This action was brought by his 
widow, upon a statute of the state of Missouri, (Rev. St. § 4425 et seq.,) 
to recover damages resultitag to her from his death, and she had judg* 
ment in the circuit court. 
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Referring, now, to the acts of négligence chargea in the complaînt, 
and the évidence at the trial on that subject, the prominent question 
of fact iri the case is the condition of thé hew track on which the wreck- 
ing-car etood at the time of the casualty, and whether it was well built. 
Seveiral witnesses testify that immediately after the car was overturned 
the north rail was observed to betwo to fourinches lowerthan the south 
rail, ànd those who deny the statement seem not to hâve given much at- 
tention to the matter. If such was the fact, it may hâve been due to 
carelessness in construction in placing the rails in that position, or to 
the«inking of the north rail under the weight of the wrecking-car. In 
the latter case, the resuit would indicate that the rails were not adequately 
supported by ties. One witness testifies that only three ties were laid 
under each rail; others say four to six were laid; and still others give 
varying numbers, up to ten or twelvé. 

Whether the north rail was first laid lower than the other, or sunk in 
the iriud under the wrecking-car, if in fact it was lower than the other 
immediately after the casualty, it was obviously a fault in construction. 
The track was straight at that point, and therefore there was no reason 
for placing one rail higher than the other, as is usual on curves. It is 
to be observed, also, that the new track was not intended for temporary 
use in removing the wreckage only, but was for the gênerai trafBc of the 
road during the following day, and perhaps longer. Under ail the cir- 
cumstances prevailing at the time, the duty of the company to restore 
the track as speedily as possible, and for that purpose to go on with the 
work at night, throughrain and niud, no one will contend that the com- 
pany èhoiild be held to the same care in building its track as would be 
demandéd under moré favorable, conditions. Nevertheless, some care 
was neoessary to make a track adéquate to the support and safe passage 
of trains, nOt alone in the iriterest of the public, who were using the road 
extensively, but also in the interest of the employés of the company who 
should be sent over the road. With certain well-understood qualifica- 
tions, which.it is not necessary tb deflne in this connection, a servant is 
as fully ' èhtitled to a safe track as any traveler over the road. If the 
track was in fact defective, and by the use of more ties or in any other 
way it could hâve been made safe for the wrecking-car, the duty of the 
company iii that regard is clear and unmistakable. It seems to be con- 
ceded that the north rail, being lower than the other, would operate to 
deflect the load on the derrick in the manner and to the extent which 
actually occurred; so that it was a material question for the jury to con- 
sider whether the north rail of the new track was first placed lower than 
the south rail, or, not being so placed, whether it sunk under the wreck- 
ing-car, anid thus caused the load on the derrick to swing to the north 
and overturn the car. 

But, if this be allowed, we are urged to déclare that the new track was 
laid by fellow-servants of Wilson, for whose négligent acts the company 
cannot be charged at' the suit of one of their number. But our vision 
is net so limited, since we are bound to find the directing mind of the 
company, and that is a matter of no embarrassment in this instance. 
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Tlie road-master, who, by the title and proper function of his office, had 
full authority ovier the track and the manner of building it, was there in 
pereon, and, as he says, vigilant and active in the discharge of his duties. 
No other officer cpuld represept the Company better or more fully in the 
matter of constructing the track, and the company could not do the 
work at ail unless by the agency of. a natural person. We are therefore 
authorized to say that the company was présent in such form and degree 
asis possible to a corporation, when this track was laid, within the prin- 
ciple deelared in RaUway Co. v. Ross, 112 U. S. 377, 5 Sup. Ct. Rep. 
184, and thus became responsible for ail that was done or omitted at 
that time. 

The circuit court did not err in declining to instruct for plaintiff in 
errer, or in submitting to the jury upon the évidence the issue as to the 
condition of the railway track as thè probable cause of Wilson's death. 

As to the issue upon the use of the wrecking-car, the writer holds 
that it was improperly submitted to the jury, and that the fifth instruc- 
tion asked by plaintiff in error ought to hâve been given by Ihe court. 
But this court is unable to agrée on this proposition, and déclines to ex- 
press an opinion upon it. 

Two other questions, affecting the measure of damages, are presented 
in the record, upon which we hâve sought only to ascertain what con- 
struction has been given to the statute by the suprême court of Missouri. 
The first arises out of the admission of testimony as to the number and 
âges of Mrs. Wilson's children. When it was learned that the children 
were of an âge to support themselves, the testimony was abandoned by 
counsel for plaintiff below. But it was not withdrawn from the jury, 
and counsel for plaintiff in error insist that it had weight with that 
body. If so,' the suprême court of the state has held that, in an action 
By a wife for the death of her husband, such évidence may be received, 
for the reason that on the death of the husband she becomes responsible 
for the care of the children. Tetherow v. Railway Co., 98 Mo. 84, 11 S. 
W. Eep. 310. And this must be accepted in fédéral courts as the mean- 
ing of the statute on which the a;ctionis based. 

Error is also assigned on the charge of the court that the jury might 
"COhsider the 'loss which défendant in error sustained in conséquence of 
being deprived of her husbaud's Society» In two cases reported from 
the suprême court of Missouri before this action was tried, it was held 
that such damages were properly allowed in an action by a husband for 
an injury to his wife. Èhir v. Railroad Ce, 89 Mo. 335, 1 S. W. Rep. 
367; Fumishy, Railmy Co., 102 Mo. 669, 15 S. W. Rep. 315. In the 
absence of other expression from that court, it might weîl be assumed 
that the same rule would obtain in an action on the statute by husband 
or wife. Sinçe this case was tried, however, an opinion of that court 
has been published which distinctly déclares that, in an action on-the 
statute by a wife for the death of her husband, nothing shall be allowed 
for loss of Society. Sçhavi) v. Railway Co. , (Mo. Sup.) 16 S. W. Rep. 924. 

As already pointed out. the ;earlier cases were common-îaw actions for 
injuries to the wife, and it is not to be assumed that the last case is ia 
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'Côtiflict with the others. Otiihe ànthority oî th« Schaub Oase, and bé- 
ittiuse it seemë tobein accord with the currenf 6f atlthority elsewherô, 
•we féel boundto déclare that thé law ôf Missouri ds aûd bas been that, 
îfiijlb action onithe statuté of that state by a «ife for thed^ath of hér 
Msbîftnd, thè IbÉs of companitAiéhip or soôiety of: thé'husband is not an 
elebieni of damages, and therëfôrè .there was error in the instruction 
ttienfionedi The jûdgment of the circuit court '#iil be reversed^ and 
thè teàuse will be ïemanded for à niew trial. 



Woods eî, aï. r. LiNDVAiL. 
. (Circuit Court ojr ^pp«<ïl»,Étfl7lt/i Circuit, dctober Term, 1891.) 

1. MASTEB ÀND SURVAST-ii-DBFEOmVteSTlHJOTUBE— BrrHCIBNCr OF EVIDENCH., 

JnKiakiiiK a railroad flll,, » , tre^itle was built bpypnd the end of tho fill 
to càtry out the dirt-carS for dumplûè, eaoh car contaiiling a cubio yard oî dirt. 
The trestle was made of bents, conslsting of two pciles with a oross-plece spiked 
to the top, the feet belng heljd togettier by cross-bracing. Six bents, varying f rom 
81 to 24 fêet high, had been ereotéd beyond the end ot the dump, and strin^ers had 
been nln aoross the flrst 5, but were not seoured unless by a stnall rope tled rouad 
the cap. The tops of the bents inclined slightly towacds the flll, and tbey were not 
braced agalnst each other, or supported longitudihally in àny way. under the 
dlrectiohâf the foreKianjpIaiiktiffândothers were engagedinrunningootastringer, 
wbich W4S Sii feet long, to reaçhthe laat bent, -nrbipbi^as about26 feet away, and 
jnst àâ they lowered the end of ît bûto the cap the Whole structuré fell, injurlng 
plaintiffi Beveral civil englnâers testlfied that such 's structure was unsafe. Héld, 
suffloieut évidence to warrant tbe jury in finding that the structure was not built 
with a due regard to thé safety bftbose worklng uponit. 

ti BaMB— ViCB-PKINCIPAIj— FOUBMAN OP KÀILWAT CONSTJlTTOTIOIf. 

A foreman ^lo Is in charge of a gang of workmen engaered in construction worï 
on a railroad, with fuU power to biré and discharge men and direct them when and 
where and how to work, is a vice-principal, notwithatanding that he ocoasioually 
lends a faand iu the actual manual fabor. 

S, RBS AOJUPIOATA— DiSMISBAIi AVTEB FlAINTIFV BeSTS. 

st. Minh. o. 66, § 263, subd. S, provides that a civil action maybedismlssed by the 
court without a final détermination on the merits, "where, upon the trial and. be- 
fore final ëubmission of the case, the plaintiS * * *: fails to substantiate or es- 
tablish his daim or cause of action, "etc. Held, that, under the décisions of the 
State courts as shown in Cramer v. Christian, 84 Minn. 897, 28 N. W. Rep. 8; An- 
drews V. SchoolrDist, 85 Minn. 70, 27 N. W. Rep. SO.S; and Conrad, y. Bauldtoin, 
a Minn. 40S, 46 N. W. Rep. 850,— a dlsmissal on défendant'» motion, after plaintifC 
bas rested, on the ground that b$ bas f ailed to establish a cause of action, Is not a 
judgment on the merits such as vdll prevent the bringing of a uew suit. 

Hallets, J., dissenting. 

47 Fed. Rep. 195, afflrmed. 

Error to the Circuit Court for the District of Minnesota. 

Action for damages for pettonal injuries brùUght by August Lîndvall 
against John Woods and Stephen B. Lovejoyf partners as Woods & 
Lovejoy. Verdict for plaintifl. Défendants appëal. AflSrmed. 

StatbMent by Caldwell, J. This action was brought by the de- 
fendant in èïror to recover for a personal injuî^y alleged to bave been re- 
ceived through the négligence of the defeàdànts. The issues were a 
gênerai déniai and a plea of former adjudication. Upon the conclusion 
àf the évidence, the défendants moved the court to instruit the jury to 
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retum a verdict for the défendants, on the ground thaï the plaîntîff had 
failed to ruake out a cause of action against the défendants, which mo- 
tion wasdenied, This ruling is assigned for error. 

Tl^e facts of th^, case, as disclosed by the bill of exceptions, are i» 
substance as foliows: 

The plaintiffs in error, who were défendants below, were railroad con- 
tractors engage in the construction of a railroad bed for the St. Paul & 
Duluth Railroad Company for a distance of some 10 or 12 miles. The 
work consisted in constructing a road-bed by making cuts in hills and 
infillihg low jjaces, The défendants, about New Year, 1888, started 
iii on.the work at three difièrent places, with three separate crews. One 
of the çrewa was under the charge ofone Aleck Murdock, and the work 
by it to be performed was cutting down a bill near Gladstone, Minn., 
and filling a lopg ,stretch of low country below said hill> Another crew» 
under one Wood^j a brotber ofone of the défendants, was at work from 
the other sidp of the hill in an opposite direction; and the third crewj a 
mile or two distant, was under the chargis of one Mahoney. The work 
in charge of Aleck Murdock was performed as foliows:; At the base of 
tbe hïll a tresÛèrwprk was erected, consisting of 10 trestles, ail raised at 
the sa,nie time, Jjuilt of square timb^s, and consisting of trestle-bents 
froin,2 to 5 feel; l^igli, on w^ich were laid stringers. On thèse stringers 
Were placed ties, to, which were bolted iron rails,thusconstitutingatraok 
on which tp,n?n ont "Petler" dumping-cars filled with dirt in the eut, 
which dirt was dumpedat the end nearest the hill, until a sufficient fill 
TSas produced. The stringers; were not in any way fastened to the tres- 
tleç, nor were tbere any longitudinal braces between the bents. After 
tjfcie èrst iO benta had been filled up with dirt, the work proceeded in the 
same manner, exciept that fromi that time to the day of the accident only 
1 or 2 bentswereraised atany one time; and as the work progressed the 
trestle-bents became higher, until they, on the day of the accident, were 
from 21 to 24 feet high. There was also this différence, that instead 
of square timber rqund timbers were used, about, 10 to 12 inches at the 
bottom and 7 to 8 inches at the top. The caps of the trestle-bents were 
also round tim,bers«urfaçed,9n the top for about .6 inches. Thèse caps 
were from 8 to 10 inches through. They were fastened to the legs of the 
trestle with spikes. At the ends the caps were also surfaced below for 
about 5 inches. The4istance between the legs atthe ground was about 
13 feet; at the top, aboujt 2 feet. The caps were about 6 feet long. 
There were no longitudinal, bracing or bracings of any kind between the 
différent trestle-bents, but the legs of each trestle-bent were held together 
by cross-bracing,. On tOP pf the caps were placed, at 2 feet distance from 
eàcb other, 2 stringers of ,8x10 sa wed timbers, and of différent lengths, 
some 16 feet and sopie 32 feet. When the 16-feet stringers were used 
the distance between ihe trestle-bents was about 12 feet. When the 32'- 
feet stringers were use^ the distance was about 27 feet. The stringers 
were;notïaî4 soasito buttress one against the other,butso as to overlap 
one b^ide the other. The stringers were not bolted or spiked to the 
caps, Bior,w;eret}ieyiproyided with chuoks on eitherside of the caps, nor 
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were tftetè àny bolts driven in them on either side of the caps, norwere 
tbey fôsténed in any way tô the trestle-posts, except that the personwho 
had charge of the building qf the trestles and their érection, after the 10 
first treètles had been built, wàs in the habit of tying with the hand a three- 
quarter or one-inch rope around the stringer and the cap, which Mnrdock 
had obsferyed. He had nb o'rders either from défendants or from Mur- 
dock to do thiâ. He used no other force except his hands with which 
to tighten or tie the ropes. On top of thèse stringèrs, bot noi spiked or 
fastened to thém, were then laid ties and rails in thesame manner as was 
dohe on the first 10 trestles erected, the rails spiked to the ties, and the 
rails fish-plated at the end, 30-foot rails, 40 to the foot. At the time 
of thé accident there was à continuons track of about 400 feet from 
the eut. When the fiU Was completed the stringèrs were taken out 
and used for further treètles, and the ties were then made to rest on the 
dirt. At the time of thé accident about 35 or 40 trestle-bents had been 
erected at this piartioulàr place undet the charge of Mr. Murdock, by one 
Johnsoni The men working at this place under Murdock cônsisted of 
différent sets bf men. ' One set of men, about 20 or 30, worked in the 
eut digging out the dirt and fiUing the cars. One set of men were to 
drive the tèàms which hauled the cars from the eut to the dump and 
back. One set of men,;Consisting generàlly of 4 or 5 men, workéd at 
the dûmp or the end of the fill, unloading the cars and evening the dirt, 
shoveling ànd tamping under the tracki One man, Johnson, built the 
trestles, ànd rftised them and put them in position, placed the stringèrs, 
and laid on them the ties. and track, with the assistance of other men 
furnished him on his request by Mui-docfc. Of ail thèse différent men, 
— both those in the eut, on the dump, the teaméters, and the trestle- 
buildèr,— Murdock had the charge and control. He hired and discharged 
the men under him; directed the work, how it should be done and when 
it should be done; ordered the men working under him to go to any 
différent place when he so desired. Nobody else gave any orders to any 
of thë men, and they were ail bound to obey his orders and directions. 
He went from the eut' tô the d\?mp and on the trestle-work, back and 
forth. He did not worik hifaself, unless to show the men how the work 
èhould be dohe, but ocoasionally took hold tb help the men out. The 
défendants both resided àt Minneapolis, about 20 miles away from the 
place. Durîng the progress of the work défendant Lovejoy was never 
there. Défendant Woods visited the works two or three times a week, 
but stayed only for a short time, — sometimes â few minutes and some- 
times ah hour or more. He did not give any orders to the workmen, 
nor direct them in any manner. If any orders were given by him, they 
were givën to Mr. Murdock. Murdock set Johnson to work to buUd 
trestles when the work first commenced, soon after New Year. The first 
10 trestles were raised by Murdock with Johnson's assistance. AU the 
subséquent trestles were raised by Johnson on Murdock's orders. The 
trestle-work was bùilt for temporàty purposes; the bents to rendâin in 
the fill, but the stringèrs to be taken out. Immediately beforè the'coiri- 
mencénient of the Work at Gladstone; Murdock had had charge bf a 
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simiJar work în Lowry and Douglas Hill, in Minneapolis. While work- 
ing at thèse hills under Murdock, in the fall and winter before and 
shortly before going to Gladstone, Johnson, who had been working at 
oiling and fixing cars, was by Murdock set to work building trestles. 
Before setting him to work Murdock asked him if hewas good at bridge 
building. Johnson told him he did not understand anything about it 
at ail. Johnson was not a carpenter. He had not learned the trade 
of a carpenter. Murdock then set him to work building trestles in 
Lowry and Douglas Hill, where Johnson built altogether six or seven 
trestles. Johnson had had no expérience in trestle building before the 
six or seven trestles in Douglas Hill, and those he then built were ail 
that he had built before, except that he had helped build a stable for 
the horses and a camp for the men before he was put to work at build- 
ing and raising the trestles on the works near Gladstone. 

In April, 1888, plaintiff came out to Gladstone and applied to 
Murdock for work. Murdock told him that he could go to work on 
the dump. His duties in working on the dump were dumping cars, 
shoveling dirt, and tamping up the track; that is to say, to fill up dirt 
under it and under the ties. His duties did not call him any further 
out on the trestle-work than to the edge of the dump. He worked for 
défendants from April 2d till April 20th, when injured. He had noth- 
ing to do with the building of the trestles, or with erecting the trestle- 
woïkj or with the placing of it in position, or in placing the track, and 
the only assistance he ever gave to this work was one morning a few 
days after he came to the works, when he, at the request of Johnson, 
helped to shove oui a couple of sfringers. On the morning of the acci- 
dent, whén the men came to worfî, there were two trestle-bents stand- 
ing. The one nearest to the dump wàs covered with dirt one-half way 
up the legs, and the dirt ran on a slope from that bent down about 
one-half way to the next bent. The stringers running from the bent 
standing one-half way up in the dirt to the bent wholly covered up 
were 32-feet stringers. The stringers from the bent partly covered 
with dirt to the bent outside were 16-feet stringers. Johnson helped 
shoveling on the dump when he had nothing else to do with building 
or raising trestles. The morning of April 20th Johnson was on the 
dump with the dumpmen filling up dirt under the ties where it had 
sagged away during the night, when Murdock came down with the 
men from the eut for the purpose of digging a trench between the two 
last trestles then standing. There were then four more trestle-bents 
already built and lying on the ground. When Murdock came down 
with his men from the eut in the morning he told Johnson to raise the 
remaining trestles and put them in position. Johnson, with the as- 
sistance of plaintiff and Peterson, then first took out the long stringers 
lying between the bent entirely covered with dirt and the bent stand- 
ing in the dirt one-half way up, and in place of thèse long stringers put 
in 16-feet Stringers; resting with one end on the dirt at the upper end 
of the dump. 

v.48f.no.l — 5 



66 TEDEBAI^ BSPORTERfTOl. 48. 

The iapéé with which thelong stringers were tied to the cap were 
antiediand pïobably not tied on after the short stringers were put in. 
He thereafter, while plaintiff remailied on the dump leveling the dirt 
and ûlling ùp under the ties and the track, with the assistance of one 
Peterson, went to work tO raise three more trestle-bents, which was 
doneby aid of block and tackle; one of the teamsters driving his team 
up the track, and thus aiding in raising the trestles. After each trestle 
was raised Johnson aad Peterson laid stringers on them as heretofore 
described, withont fasteniug them in any way whatsoever, unless they 
wère tied with ropes as heretofore described. The same men thereupon 
laid the ties and track onto the stringers. The stringers used for the 
first two trestle-bents erected that morning were short stringers. None 
of the trestle-bents erected that morning were provided with longitudi- 
nal bracing; norwerethere any chucks on the stringers or any bolts 
on either side of the cap; nor were the stringers bolted or nailed to the 
caps; nor were the ties bolted or nailed to the stringers. Ail of the 
trestle-bents erected that morning were leaning in towards the dump. 
The one furthest from the; dump about eight inches or one foot; the 
next one about the same;, the next one about one foot and a half; and the 
next oneabout two feet or twoieet and a half. Johnson cannot remember 
whether any of the stringers on the trestle-bents erected that morning 
were tied with ropes, but plaintiff saw ropes tied on one or two pairs 
of thejn on one side, when he went out with the stringers as hereinafter 
fitated. At this time there were then five trestle-bents standing, one of 
which was covered with dirt pne-half way up, and ail the other whoUy 
«ncovered. None of the trestle-bents were provided with footings, nor 
were they duginto the ground, but were placed on top ofthe ground, ex- 
cept one; one leg whereof, on account of a slant in the ground, was 
partly dug in. There was then only the sixth trestle left on the ground. 
Johnson placed the lower part of this trestle about 22 or 24 feet away 
from the last trestle standing ; placed sticks in front of the legs, and 
fastened the rope and tackle in the cap. which was lying furthest away 
from the trestle- work, and caused it to be raised in this way, by aid of 
horse-power; having first secured the cap with a guy-rope to a stick 
placed some distance ahead. 

This last trestle was heavier than the others, and was provided with a 
footing. Up to this time the plaintiff had taken no part in the work of 
building or placing in position the trestles which were erected that morn- 
ing, nor in shoving out stringers on them, nor in placing the ties or track 
on them, but had been busy at the dump shoveling and tamping, and 
had paid no attention to the work on the trestle beyond him, About 
this time Murdock, whose crew from the eut had got through digging 
the trench, and who had taken his men back into the eut, came down 
on the dump, where plaintiff and Peterson were then standing, shovel- 
ing. The long stringer which Johnson had taken out at the end of the 
dump was then lying besi^e the track on the dump. On the track be- 
side thèse stringers weré lying à couple of roUers. On goinj; down MJr- 
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Murdock ordered plaihtiff tb take hold of those slringers and help to 
shove them out, so as to get the stringers out before the cars should come 
down with the dirt. CharKe Peterson and plaintiff then took hold and 
lifted the stringers upon the roUers lying on the track, and plaintiff and 
Peterson comuienced to shove the stringers on the roîlers, Mr. Murdock 
âssisting them, until the last roller was passed, when one of them took 
arid placéd it in ..ont, and thus the workof shoving them out proceeded. 
The tràck was laid only one-half wa.y out between the two last bents 
standing, and on which stringers were laid, and as the front roller 
droppëd from the track down onto the stringers, Mr. Johnson came up 
on the trestle-work. At the same time a car came down from the ont, 
and Mr. Murdock went baok towards it, while Johnson took his place, 
and the wbrk of shoving the stringers out proceeded until the front roller 
struck thé rope, with which the stringers already laid were tied to the 
cap of the last bent standing. The stringers moved were then so far out 
that thèy were about to tip for the men. Johnson then called Murdock, 
tellîng him that the stringers were going to tip, and that he had better 
come out'and help them. Murdock came out and took hold, and told 
Peterson to go and get a pieée of rope, which he did, and Murdock then 
tied the rope around the stringers which they were shoving out, and put 
one end of the rope around the end Of the stringers lying in position, 
and made it tight, so they could hold them, and then ordered Johnson 
to go down on the ground and loosen the guy-rope, and let the sixth 
trestle come in a little. Johnson did so. At this time the hind end of 
the strihgers, which were being moved, had left the track, and plaintiff 
knelt down on the stringers and held down the end of one of the string- 
ers with both his hands, while Murdock had hold of the rope. After 
Johnson had got down on the ground and loosened the guy-rope and let 
the bent down a little, Murdock asked if it was far enough in, to which 
Johnson answered, "yes," and he tied the guy-rope. Mr. Murdock then 
eased up on the rope so as to let the stringers down onto the cap of the 
bent, then about to be raised, and just as the stringers touched the cap 
the whole trestle-work fell down in towards the dump, the only trestle 
remaining standing being the sixth one, which was held up by the guy- 
rope and the trestle which stood partly buried in the dirt, and perhaps 
the one nearest beyond this. The fall was not occasioned by the break- 
ing of any portion of the appliances; nothing broke. When the trestle- 
work fell down to the ground plaintiff fell with it, and was injured. 

Plaintiff had seen parties raising thetrestles thatmorning, but did not 
notice how they were built. He had never worked on trestle-work be- 
fore, and had no knowledge of how such work should properly be built 
or secured in order to make it safe, nor had he any knowledge of whether 
any longitudinal or other bracing or any fastenings other than what was 
used at the place was necessary in order to make the trestle-work safe to 
go out on. He did not know, and could not see from the place where 
he was working, whether or how the trestles were braced or how they 
were secured. But the trestles were in sight from the dump where he 
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was workîng from the time he commenced to work. He had no knowl- 
edge of the trestles erected that morning leaning in towards ihe dump. 
He did not know Johnson before he was working out there, except whUe 
■working at Douglas Hill, in the city of Minneapolis. Knew nothing 
about his want of expérience in building trestles. Did not know he was 
not a trestle builder or a carpenter, but knew in a gênerai way what he 
was doing at the works. When the trestle-work which fell down was 
again erected by the défendants, longitudinal bracing between the différ- 
ent bents wa^ used. There were at the place where the trestle-work was 
being built suflicient materials of ail kinds for the work and for the braç- 
ings, and sufiScient of bolts, nails, and spikes of ail sizes, and suflBcient 
tools and implements for the work. 

Plaintiff introduced testinaony by four civil engineers, who were grad- 
uâtes as such, and who had had a large expérience in bridge building and 
trestle building, tending to show that the trestle-work in question, even 
supposing the stringers had been tied with ropes to the caps of the diËFer- 
ent bents, was unsafe to send people to work upon, pushing out stringers 
of the length and dimensions testified to, and that in order to make the 
structure reasonably safe the stringers should either bave been bolted to 
the caps, or a plank should bave been bolted to the stringers on each side 
of the cap, thus making a chuck, commonly called, or else spikes should 
bave been placed in the stringers below on each side of the cap, or else 
there should bave been provided longitudinal bracing between the différ- 
ent bents. The defendant's évidence tended to show that the fall of the 
trestle was not occasioned by the breaking of the structure, or any part 
of it, or any of the appliancea. Nothing broke; the fall was occasioned 
while Murdock, plaintiff, and Peterson were endeavoring to extend the 
last pair of stringers to the bent which Johnson had just tied with the 
guy-lines. That the men were under nb stress for time within which to 
put up this temporary trestle. That the défendant John Woods attended 
to the outside work of the défendants at and during ail the time men- 
tioned, and retained and conducted the .supervision of the work in per- 
son, and was at this point and the other points where the other crews 
were at work, viz., the crews under Mahoney and under Frank Woods, 
as a rule, every week-day, or at least five times a week, and gave direc- 
tions and made suggestions to the foremen themselves. That the fore- 
men, including the foreman Murdock, had the privilège of setting men 
to work if any should apply, and there was a place for them on the 
work, or, if it became necessary for any reason, he could give them a 
bill of their. time, and send them to the défendant for their pay, which 
was équivalent to a discharge. That beyond this he had no power in 
the hiring or discharging of any man; that he did not fix the wages of 
any man; that he simply did the work of any foreman on the work; 
kept the time of the men, and saw that they were about their work and 
doing what they were employed to do; that he took hold with the men 
whenever and wherever occasion presented itself, and when his assist- 
ance was required in assistingthe men in doing what they were engaged 
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opon. That he did net employ the plaintiff, beyond telling hîm, wheu 
he applied to him that morning of the 2d of April, that he could go 
down on the dump to work with Johnson; that at the time of the acci- 
dent it appeared by the defendant's testimony that the plaintiff was 
upon this temporary trestle, as were also Charlie Peterson and the man 
Johnson, when he (Murdock) was called by Johnson, and went ont there 
to help hold the stringers. That no express directions were given to 
plaintiff or to either of the men to go ont on the structure. Plaintiff, 
Johnson, and Peterson performed this work in this way as a part of the 
work in constrncting the road; that the trestle was a temporary trestle 
only, and was only to run out empty Petler-cars on, carrying a cubiè 
yard of dirt, after they were dumped. The trestle-bents were left in the 
fill. It also appeared by the défendants' évidence that the défendante 
at ail times furnished and provided sufEcient of ail kinds of tools and 
implements and material for the work, and Ihe défendants Woods and 
Mr. Murdock told the men and told the plaintiff to be careful to avoid 
accidents. Several witnesses also tesfified on behalf of the défendants, 
as experts, to the effect that the structure as described was a reasonably 
safe place and structure for the purpose for which it was constructed, if 
tied with ropes around the stringers to the caps. The défendants also 
showed that the man Johnson did his work well, and, after being shown 
how to put up and build temporary trestles on Lowry Hill and Douglas 
Hill, had always built thé tempomry trestles, and performed his work 
well. That the foreman, Murdock, performed his duties and did his 
work well. 

To support their plea of a former adjudication, the défendants offered 
in évidence a duly-certified record, which showed the foUowing facts: 
That the same plaintiff had brought an action against the same défend- 
ants upon exactly the same cause, for the same injury, in the district 
court of the staîe of Minnesota for the county of Hennepin, a court of 
gênerai jurisdiction in said state. That upon the trial of said cause in 
said district court, after the plaintiff had put in ail his évidence and 
rested his case, the défendant moved said district court to dismiss said 
action, upon the ground that the évidence of plaintiff did not make out 
a case against said défendants, which motion was granted, and said ac- 
tion was dismissed. That thereupon the plaintiff procured a stay of 
proceedings, and made up and procured to be settled arid signed by the 
judge who tried the case a settled case and exceptions, containing aU 
the évidence, and upon the pleadings and such settled case made a mo- 
tion for a new trial in said district court. That said motion for a new 
trial was denied. That thereupon said plaintiff, under the practice and 
piocedure in the Minnesota courts in such cases, appealed to the suprême 
court of Minnesota from said order denying the motion for a new trial, 
and carried to the suprême court upon such appeal the pleadings and 
ail the évidence given in the court below. That the case upon said ap- 
peal was duly heard and tried in said suprême court, and the décision 
and order of said district court was in ail things affirmed. 41 Minn. 
212, 42 N. W. Rep. 1020. That thereupon a mandate issued from said 
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suprenie'coïirt-to said district court for furtber proceedings în accordanoe 
with such décision, and, upon the filing of said rhandate, judgment in' 
said cause wasgiven and enteredih said district court, "that said action 
be and is hereby dismissed." The court below excluded this record, and 
that ruling is assigned for error. The opinion of the circuit court on 
this question is reported in 47 Feâ. Rep. 195. 

The Minnesota atatute (St. c. 66)upon the subject of the dismissal of 
actions is as follows: 

"Sec. 262. Dtsmîssat of action. The action may be dismissed withouta 
final détermination of its merits, in the folio wing cases: First. By the plain- 
tI£E hirnself at any time before trial, if a, prov.isional remedy has not been a\- 
lowed or counter-claim made; secowd, by either party with the written con- 
sent of the other; or by the court upon the application of either party, after 
notice to the other, and BUflBcient caus'e shown at any time before the trial; 
tKird, by the court, whefe, ùpon the trial and before the final Submission of 
the case, the plaintiff abandons it, or faila to substantiate or establish his 
claim, or cause of action, or right to recovery; fourth, by the court, when the 
plaintiff fails to appear on the trial, and the défendant appears and asks for 
the dismissal; ^(A, by the court, on the application of some of the défend- 
ants, when there are others whom the plaiutilï fails to prosecute with dili- 
gence, AU other modes of dismissing an action, hynonsult or otherwise, are 
Bbolished. The dismissal mentioned in the Hrst two subdivisions is made by 
an entry in the clerk's register; and a notice served on the adverse party. 
Judgment may thereupon be entered accordiogiy. Sec. 263. Judgment on 
the merits. In every case, other than Ahpse mentioned in the last section, 
the judgment shall be rendered on the merits." 

John M. Shaw and Willard R. Cray, for plaintiffs in error. 
John W. Arctandef, for défendant in error. 
" Before Caldwell, Hallett, and Thayee, JJ, 

Caldwell, J. The effect of the judgment of the state court, dismiss- 
ing, on the défendants' motion^ the action brought in that court, at 
the conclusion of the plaintitPs testimony, upon the ground that the 
plaintiff had failed to make eut a case, is a question of local law de- 
pending on the construction of a statute of the state. It appears from 
the latest adjudged cases to be the established doctrine of the suprême 
court of Minnesota that under the statute of that state, upon a dismissal 
of the action when the plaintiff rests his case, on the motion of the de- 
fendant, upon the ground that the plaintifit' has failed to establish a 
cause of action, the proper judgment to render is one of dismissal merely , 
such as was rendered in this case. That court holds that such a judg- 
ment is not a judgment upon the merits of the action, such as will bar 
the plaintiff from maintaining another suit for the same cause, but that 
it is, in effect, nothing more than a common-law or voluntary nonsuit. 
Oraver v. Christian, 34 Minn. 397, 26 N. W. Rep. 8; Andrews v. Schoolr 
Dist., 35 Minn. 70, 27 N. W. Rep. 303; Conrad v. Bauldvnn, 44 Minn. 
406, 46 N. W. Rep. 850. The construction placed on the state statute 
by the suprême court of the state will be followed by this court. The 
record of the judgment of dismissal constitutes no bar to this action, 
and it was rightly excluded. 
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Did the court err in refusing to instruct the jury at the close of the 
évidence to return a verdict for the défendants? The solution of this 
question involves the application of the law to the facts of the case. 
There is no room for controversy over the material facts upon which the 
case must turn. They are very fully set out in the statement of the 
case. There was abundant évidence to warrant the jury in finding that 
the trestle was constructed without a due regard for the safety of those 
who were to work upon it. It was not braced between the trestle legs; 
the stringers laid on top were not spiked to the caps of the bents; the 
ties and track laid on the stringers were not spiked to the stringers; 
th&re were no chucks on the stringers on either side of the caps; nor any 
bolts driven into them on either side of the caps. The évidence shows 
that the doing of one or morè of thèse things was necessary to render the 
structure reasonably safe and secure. The only means used to hold it 
together was a rope tied by hand around the stringers and the caps at 
each trestle-bent. It is not claimed that the plaintiff was guilty of oon- 
tributory négligence, or that he constructed or assisted in constructing 
the bents or trestles. He was employed by Murdock to work on the 
dump, — that is, to dump cars, shovel dirt, and tamp the track; but 
Murdock could assign him to do any other work, and did require him 
to assist in raising trestle-bents when his services were necessary, and he 
was on the trestle by Murdock's order, assisting in raising a trestle-bent, 
when, without any fault or négligence on his part, the trestle upon which 
he was at work, by reason of its imperfect construction, fell and injured 
him'. 

Are the plaintiffs in error chargeable with this faulty construction of 
the trestle, and liable to the défendant in error for the injury he sus- 
tained by reason thereof ? If this trestle had been erected under the im- 
médiate Personal supervision and direction of the plaintiffs in error, it 
is clear they would be liable. But, instead of supervising and directing 
the work in person, they delegated this power and duty to Murdock; 
and it is said Murdock and the plaintiff are fellow-servants, and that the 
rule which precludes a servant from recovering from his master for an 
injury received through the négligence of a fellow-servant is applicable 
to this case. The proper construction of this trestle was a work that re- 
quired more mechanical skill, judgment, and expérience than is com- 
monly possessed by the ordinary laborer, and the plaintiffs in error rec- 
ognized this fact. They appointed a foreman tosuperintend, direct, and 
control the work. Murdock was intrusted with full control of the con- 
struction work on the section of the railroad embracing this trestle. He 
had authority to direct ail the men on that section — between 30 and 40 
in number — when to work, where to work, and how to work, and it was 
their duty to obey his orders. He superintended and supervised ail the 
work on the section, and hired and discharged workmen, at his discré- 
tion. In thèse respects he was invésted with ail the power and author- 
ity his principals possessed. He did not ordinarily do manual labor; 
his chief duty was to personally supervise the work, including the build- 
ing of the trestle, and to give difections how ail parts of the same should 
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be done^ He went back and forth between the places wliere thé différ- 
ent crews were at work on the section ^ directing and instructing, and oo- 
casionally assisting, each of them in the work they were doing. John- 
son, who framed the bents and put up the trestle, worked in obédience 
to bis orders, as well as the other men. As the plaintiffs assumed 
through Murdock the superintendence and control of the construction of 
the trestle, they were bound to exercise ordinary care to make it reason- 
ably sâfe and secure for those called to do work upon it. In the dis- 
charge of this duty Murdock occupied the place of the plaintifi's in error, 
and any failure on bis part to exercise ordinary care in the discharge of 
this duty is imputable to them. 

^ ■Whether the trestle was one of those structures the building of which 
the master might hâve committed to ordinary fellow-laborers, without 
any instructions or superintending care, by simply providing them with 
adéquate materials and tools to do the work, need net be discussed. The 
plaintiffs in error did not attempt to build the trestle in any such way. 
They did not leave the mode and manner of its construction to the dis- 
crétion or judgment of the laborers doing the work, but they constituted 
Murdock their représentative, and imposed on him the duty, and con- 
ferred on him the authority, to supervise, direct, and control its con- 
struction, and required the laborers to obey his orders and directions in 
the premises. Under thèse circumstances, Murdock did not sustain the 
relation of a fellow-servant to the défendant in error in respect to this 
work. He stood in the shoes of his employers, and was their représent- 
ative, and they are responsible for the results of his négligence in the 
work 80 committed to his direction, supervision, and control. This is 
the doctrine of the suprême court of the United States, {RaUroay Go. y. 
Ro9s, 112 U. S. 377, 5 Sup. Ot. Rep. 184; Railroad Oo. v. Herb&rt, 16 
U. S. 642, 6 Sup. Ct. Rep. 590,) and is the rule laid down in this cir- 
cuit, {Borgmpin v. RaUwa.y Co., 41 Fed. Rep. 667,) and by the courts of 
last resort in many of the states, and is appropriately denominated the 
«American Rule," (Shear. & R. Neg., 4th Ed.,§§ 226-228.) This court 
unanimously approved and applied the rule in the case of Railroad Co. 
V. T'Fïïson, 48 Fed. Rep. 57, (decided at the présent term.) The reasons 
in support qf the rule are forcibly and convincingly stated in the author- 
ities we bave cited, and need not be repeated hère. In our judgment, 
the rule is right in principle, and is supported by the weight of author- 
ity. There was abundant évidence to warrant the jury in finding that 
Murdock did not exercise ordinary skill and care in supervising and di- 
recting the construction of the trestle, and that by reason of this négli- 
gence on his part the trestle was so defectively and imperfectly con- 
fitructed that it fell and injured the défendant in error. This disposes 
of the first, second, and third assignments of error. 

According to the view we hâve taken of the case, the court below prop- 
erly modified the third request to charge, and properly refused the thir- 
teenth and fourteenth requests. The fourth, fifth, and sixth assignments 
of error are therefore untenablo. In the seventh assignment com plaint 
iB made of the action of the court in leaving the jury to détermina 
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whether Murdock and Lindvall were fellow-servants, bat as that issue 
was, in our opinion, rightly determined by the jury, and submitted to 
them under proper directions, the seventh assignment of erior ia unten- 
able. The judgment of the court below is affirmed, 

Halletï, J., dissenta. 



Woods et al. v. Lindvali.. 

(Ctwirft Oovrt of Appeau, Eighth CHreuU. October Tenn, 1891.) 

Bill or Exceptions— Timb o» Filhiq. 

In those districts where the custom preralls of entérina jndgment immedlately 
upon the rendition of the reidict a bill of exceptions may be aUowed and flled at 
the term in -v^hicb the motion for a new trial la determined, altbough such action 
is taken at a term subséquent to the entry bf jndgment, and ther* is no order ex^ 
tending the time for allowing and flling tne biu. 

In Error to the Circuit Court of the United States for the District of 
Minnesota. 

This is a motion to strike the bill of exceptions from the record for the 
alleged reason that it was not filed in time to become a part of the rec- 
ord. The case appeara to hâve been tried at the January term, 1891, 
of the circuit court for the third division of the district of Minnesota, 
44 Fed. Rep. 855. The verdict was returned on February 11, 1891, 
and on the same day judgment was entered on the verdict according to 
the usual practice in that district. On the following day, pursuant to 
section 987, Rev. St. U. S.,plaintiflFs in error asked and obtained a stay 
of exécution for 42 days, to enable them to file a pétition fora new trial. 
During the January term, and within the 42 days, such pétition for a 
new trial was filed, but the January term adjourned dne die before the 
motion was heard or determined. At the succeeding June term, 1891, 
the pétition for a new trial was argued and overruled, and at the samé 
term, to-wit, July 80, 1891, a bill of exceptions was signed, sealed, and 
flled. The défendant in error duly objected to the allowance of the bîU 
because the trial term had expired. It further appears that no order 
was entered at the January term, 1891, expressly extending the time 
for filing the bill to the June term, 1891, nor wasany consent given that 
it might be so filed. 

John M. Shaw and W. R. Cray, for plaintiffs in error. 

John W. Arctander, for défendant in error. 

Before Caldwkll, Hallet, and Thayer, JJ. 

Thaykb, J., (afler stating the fada as above.) We are ail agreed tha,t 
the motion to strike out the bill of exceptions should be overruled. 
It is true that in several cases cited by counsel for défendant in error, 
to-wit, WaUon v. U. 8., 9 Wheat. 651; Ex parU BradstreU, 4 Pet. 102, 
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and MviOér v. Elâera, 91 XJ. S. 249i-^it was held in effect that, in 
the absence of an order of court extending the time, a bill of ex- 
ceptions coverihg errors committed at the trial cannot be allowed and 
filed (unless by consent oî parties) after the term has expired at which 
the judgment was rendered. But in none of thèse cases did the question 
arise whether a bill of exceptions may not be allowed and filed at the 
term when the motion for a new trial isfinallyacted on, even though such 
action is taken at a term subséquent to the entry of judgment; and that 
is the précise question which confronta us in the case at bar. The au- 
thorities cited are either cases in which no motion for a new trial was 
filed, or in which the bill of exceptions was presénted after the lapse of 
the term at which the motion for a new trial was overruled. According 
to well-established principles, therefore, the judgmentsinvolved had be- 
come final at a terra preoeding that at which a bill of exceptions was 
tendered. Since the décision in Rvi^'jord v. Insurance Co., 1 Fed. Rep. 
456, we believe the practice has bèeii uniform in ail' the districts of this 
circuit, where the custoni prevàïlsof.entering judgraeniîmmediately on 
the rendition of verdict, to allo"w à bill of exceptions durîng the term at 
which the motion for a new trial is overruled, even though it happens to 
be a teroû suteequent to the entry of judgment. This practice, according 
to our observation, has become so common that it may be termed a rule 
of procédure iri this circuit. ït-is » convenient practice. It obviâtes 
the nece^ity of settling a bill of exceptions at the trial term, which is 
useless labor if a motion for a new trial is continued, to and is sustained 
at the succeeding term. And in thèse days, when it is customary to 
take noies of trial proceedings in short- hand, the practice in question is 
liot open to th ose objections formerly «ïged against it. We are of the 
opinion, therefore, that the practice which has hitherto obtained in many 
districts of the èircuit should be upheld unless it is overborne by con- 
troUing àuthority, and we find no such authority. On the contrary, we 
think the rule requiring bills of exception to be filed at the term when 
judgment is rendered must be understood to mean, the term when the 
judgment becomes final, and by reason of its becoming final the court 
loses control of the record . It has been held several times that, if a mo- 
tion for anew trial is duly filed by leave at the triai term, the judgment 
does not become final until such motion is determined. Rviherfordv. 
Inmraiice Co., mpra; BroJJon v. Evans, 8 Sawy. 502, 17 Fed. Rep. 912; 
BaUway Gb. v. Murphy, 111 U. S. 488, 4 Sup, Ct. Rep. 497; Brockett 
V. Brockett, 2 How. 238; Memphisv. Btomn, 94 U. S. 716, 717; Slaugh- 
ter-House Cases, 10 Wall. 289. In some of the state courts, also, the 
précise question of practice now before us has been determined adversely 
to the défendant in error. Thus, under a statute of the state of Missouri 
requiring ail exceptions- tô be filed during the tertaat which they were 
taken, and ail exceptions during the trial of a cause to be embraced in 
■one bill, it Hfts been Éeld that the «Otiiinuance of a motion for a new 
trial from the trial term to a succeedihg term keeps the record open, pre- 
vents the judgment from becoming final, and enables the court to allow 
ft bill of exceptions during the térrtiSit Which the motion is finally deter- 
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mined. Ridâlesbarger v. McDaniel^BS Mo. 138; Hisfae v. RaUroad Oo., 
71 Mo. 636, 644. See, also, Bankv. SteinmUsi, 65 Cal. 219, 3 Pac. 
Rep. 808. We hold, therefore, that the bill of exceptions in the prés- 
ent case was properly allowed and filed, and we accordingly overrule 
the motioa to ezpunge it àojn the record. 



In re Boles. 
(Circuit Court of Appeals, Eighth Circuit. Oetober Tenn, ISSl^ 

L CiROTnT CouKT or Appbals— Habbab Corpus— Extbatbrritobiai. Jubisdiotioh. 
A circuit court of appeals has no jurisdiction, in the absence ot a statute ezpressly 
authorizing; it, to àward a writ of habeaa corpus to be served outside ot the ciiouit 
for whlchlt sits, to secure the release of a person there held in custody. 

8. Same— Appeliate JrTBisDicTioN— Territorial District Courts. 

The court is not aùtborized to award such wrlt on the g^'ound that Its appellat* 
jurisdiction Is involced therein to révise the décision of the district court of a terii- 
tory within its circuit under vrhose process petitioner was confined*, for by section 
15, Âct Cong. March 3, 18yi, creating tbe circuit courts of appeals, their appellato 
jurisdiction over territorial courts is Umited to tbe suprême courts of tbe territo- 
riea. 

Thts is an application for a writ of hahau corpus to release from im- 
prisonment one W. H. Boles, wbo is now, as it is said, conâned in the 
Ohio State penitentiàry at Golumbus, Obio, under a sentence imposed by 
the district court ôf Logan county, territory of Oklahoma, at its ad- 
journed September tërm, 1890. The pétition for the writ charges that 
the court before whom the petitioner was tried, convicted, and sentenced 
for horse-stealing had no jurisdiction of the offense for which he was 
tried, and that the sentence imposed was for that reason void. It also 
etates in détail the several facts that are supposed to hâve rendered the 
proceedings of the district court ùtterly nugatory and void, but the view 
that we take of the case renders it unnecessary to recite such facts. A 
writ is sought agaiust B. F. Dyer, warden of the Ohiostate penitentiàry, 
he being the person whb now has the petitioner in custody. 

Ira 0. Terry, for petitioner. 

Geo. D. -Reynolds, U. S. Dist. Atty. 

Before Caldwell, Hallett, and Thayer, JJ. 

Thayer, J., (nfter stating the facts as aborve.) It will be observed that 
we are asked to award a writ cif habeas corpus to be served at a place out?- 
side of the territorial jurisdiction of this court, for the purpose of secur- 
ing the release of a person wbo is there confined, and we are of the opin- 
ion that we hâve no authority to award such a writ. It certainly can- 
not be maintained that this court has power to release persons who are 
uclawfully restrained of their liberty in any part of the United States 
under color of process of a fédéral court, as the suprême court may do, 
yet such would be the assertion of jurisdiction on our part, if we granted 
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a writ in the présent instance. In the absence of any statute expressly 
authorizîng us to issue a writ of habeas corpus to run and be executed 
outside of the circuit, our jurisdiction to release frora unlawful impris- 
onment wonld seem to be restricted to cases where persons are restrained 
of their liberty somewhere within the circuit. Ex parte Graham, 3 Wash. 
C. C. 456. It was suggested at the hearing, as we understood counsel, 
that a writ might be awarded in this case to be served outside of the cir- 
cuit, because the jurisdiction invoked is to revise the décision of the dis- 
trict court of the territory, and is therefore in its nature appellate, and 
because the appellate jurisdiction of thjs court extends to the territory 
of Oklahoma by virtue of the fîfteenth section of the act creating circuit 
courts of appeal, and an order made by the suprême court on May 11, 
1891, assigning Oklahoma to this circuit. The Yerger Case, 8 Wall. 86, 
and other kindred cases, are cited in support of this contention. It is 
sufficient to say that the authorities invoked hâve no application to the 
facts of this case. No writ of error or appeal can be prosecuted from 
the several, district courts ôf the territory of Oklahoma to this court. 
We hâve no gênerai supervisory control over the proceedings of those 
courts, and çongress has not seen fit, in express terms, to cônfer on this 
courte as upon the suprême court, the power to issUe writs of habeas cor- 
pus. Our appellate jurisdiction over territorial courts, except in the In- 
dian Territory, is limited to a "review of the judgments, orders, and de- 
crees of the suprême courts of the several territories" assigned to the cir- 
cuit. Vidé section 15, supra, It is an appellate jurisdiction formerly 
exërcised by the suprême éourt of the United States, but whether it is 
more or less extensive than the jurisdiction formerly exërcised by that 
(jourt we dô not now décide. For présent purposes we only décide that 
we cannot issue the writ in question to be served in another circuit, 
merely because the petitioner is there confined in exécution of a sentence 
imposed by one of the district courts of the territory of Oklahoma. It 
wàs contendëd on the argument of the application that this court could 
nbt grant the writ prayed for, even though petitioner was unlawfûlly re- 
strained of his liberty within the circuit, because this court has not been 
aûthorized by statute to issue writs of habeas corpus. Several well-known 
authorities are cited in support of this proposition, to-wit, Ex parte Boll- 
man, 4 Cranch, 76; Ex parte Parles, 93 U. S. 18; In re Burrus, 136 U. S. 
586, 10 Sup. Ct. Rep. 850; but we carefuUy refrain from expressing any 
opinion on this important question until a case arises that requires a dé- 
cision. The writ is denied, and the application therefor dismissed. 
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Ex parte Conway. 
{CireuU Court, D. SoMtft Carolina. OotolSer 27, 1891.) 

HABEAS COBPUS— J0RISDICTIOK OF ClBCUIT CO0BT8— ImPEISONMBNT FOB ACT DoNB BT 

Pedeeal Authoeitt — PosT-BoADS — Ebeotinq TelegkAph Lines. 

Under Act Cong. March 1, 1884, (28 U. S. St at Large, 8,) declarlng ail public 
highwayB and Toaàa to bé post-roads of the United States, a person engaged in 
erectlng a telegraph Une along a public road fora companywhich bas aocepted the 
provisions of Act Cong. July 24, 1866, entitled "An act to aid in the construction of 
telegraph Unes, and to secure to the goyernment the use of the same for postal, 
military, and bther purposes, " and which authori2e8 the construction of telegraph 
Unes ov«r and along any military and post roads of the United States, is acting un- 
der authority of an act of congress, and, if arrested by tbe state authoritles for ob- 
structing the highway merely because of the prosecution of such work, he wiU be 
released on habeas corpus. 

On Habeas Corpus to release R. H. Conway from imprisonment under 
a warrant issued by a justice of the peaee for obstructing a highway. 
Mordecai & Gâdaden, for petitidner. 

SiMONTON, J. The petitioner is the foreman of the gang engaged in con- 
structing and erecting the Unes of the Postal Cable & Telegraph Com- 
pany. This Company, incorporated under the laws of New York, haa 
its line running through ail the Atlantic states, and the Une upon which 
the petitioner was engaged connects Charleston with Savannah. The 
Postal Company has accepted the provisions of the act of congress ap- 
proved July 24, 1866. This act, entitled "to aid in the construction 
of telegraph Unes, and to secure the government the use of the same for 
postal, military, and other purposes," authorized the construction of 
telegraph Unes over and along any of the military and post roads of the 
United States. By act of Ist March, 1884, (23 U. S. St. at Large, 3,) 
ail public highways and roads are declared post-roads of the United 
States while they are kept up. The petitioner allèges that while he was 
engaged as such foreman in constructing this Une through GoUeton 
county, in South Carolina, over and along the old state road between 
Charleston and Savannah, — a public road, kept up and worked, — he 
was arrested, and is now in custody under a warrant issued by H. W. 
AcKEBMAN, a trial justice of said county, upon the charge of obstructing 
a public road. He allèges that he is acting under and by virtue of the 
provisions of the act of congress, and claims the protection of this court. 
The case is cogni2able in this court, {Railroad Co. v. Mmmppi, 102 U. S. 
135,) and the court can on this writ inquire into the cause of his pom- 
mitment, and discharge him if he be held in custody in violation of the 
laws of the United States, {Ex parte Royall, 117 U. S. 250, 6 Sup. Ct. 
Rep. 742.) "If he be held in custody in violation of the constitution or 
a law of the United States, or for an act done or omitted in pursuance of 
a law of the United States, he must be discharged." In re Neagle, 135 U. 
S. 41, 10 Sup. Ct. Rep. 658. Section 761 of the Revised Statutes of 
the United States prescribed the duties of the court upon an application 
of this character to "proceed in a summary way to détermine the facts 
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of the case by hearing the testimony and arguments, and thereupon to 
dispose of the party as law and justice require." "The single question is 
to be fully tried, not on affidavits, but upon testimony, not ex parte, but 
after a full hearing on both aides." Mr. Choate's argument in Re Neagle. 
The trial justice who has the petitioner in custody produces as his return 
the warrant and the prisoner. He does not appear, and no one appears 
for him. Counsel for the petitioner has, under instructions of the court, 
notified the soliciter of the circuii in which Colleton county is included 
of this hearing, and the soliciter does not appear. To this extent the 
court is without assistance. I rpcègnize to the fullest extent the deli- 
cacy of the question, and would not willingly enter into a discussion 
which would seem tp interfère Mth the process of the state court. It is 
a principle of right and of law, and therefore of necessity, that such in- 
terférence should beavoided between the courts of the United States and 
the state courts. Cove&'t. Heyman, 111 U. S. 176j 4 Sup. Ct. Rep. 355. 
But the duty is cast on this court ofexamining into the facts of cases 
like this, — of hearing and deciding them. This has been done. The 
testimony of disinterested witnesses has been taken, and compared with 
the afBdavit of the staté's witnesses, and the conclusion has been reached 
that the cause and ground of the prosecution arise from the construction 
and érection of this telegraph liae and from objections to it. Let the 
prisoner be discharged. 



XJmiMïd States ». Sanges d oH. 
iCircuit Court, JT. D. Cfeorgia. October 5, 1891.) 

1. CONSTITUTIONAI. LaW— RiOHT TO TaSTITT BEPOBB FEDERAL QajLND JcHT— CON- 
BPIRAOT. 

The amendments to the Constitution of the United States, Includlng especialljr 
section 1 of the fourteenth amendment, so far as ttaey relate to the rlghts of indi- 
Tlduals, are iatended to prevent the Hâtes and the United States, or any persons 
actlng undei' their authorlty, from Interfering with existlhg rlghts, and do not 
confër an^ new rights; and heucë ohe tiannot claim that hitf right to testlfy before a. 
fédéral grand Jury without Interférence from private indlviduals is one conf erred by 
theoonstitutionof the United States, withih the rBeaningcfRefr. St; XJ. S. g§5508, 5509, 
which presiiribe a pUnishment for any persons who "conspire to injure, oppress, 
tbreaten, or Intimidate apy citizen in the f ree eiercise or enjoyment of any rlght or 
privilège secured to him by the coûâtjtution of the United States, or because of his 
^ having so exercised the sarae. " Ex pu/rte yarbrnugh, 110 U. S. 858, 4 Sup. Ct. Rep. 
153; U. Sv. Waddell, 11;J U. 8. 76, 6 Sup. Ct. Rep. a5; and State v. LancasUr, 44 
' Fed. Rep.,896,— distinguiâhed. • ; 

^ SAME— CoNSrtftAOT— iNBtCTMENT. 

Rev. st. U. S. S lv»77, deoJaring that "ail persons withln the jurisdiction of the 
United States shall ha^p: the same rlght in evpry state and territory to make and 
enforbe cbiitt-acts, to she^be parties, ^Ve évidence, and ^o |lie full and equal'bene- 
flt of all.lawa and prooeedings for the seourity of persons ànd property as is enjoyed 
by white oitizens, and shall be subject ;to like punishment, pains, penalties, taxes, 
licenseâ, aild exaotlous[ of every kihd,'and to no other, " will not support an Indiot- 
ment for ai cmispiracy by private indivldaals to injure anid ojipi'ess a citizen for tea- 
tif ying, l)eff:(re a fédéral gr^nd jury, lif the absence of allégations t^at such citizen, 
was tt pèrson of color, or that the acts were conimitted bèoaasë 6ï bis color and pre- 
Tlons QOQdition of servitude. + r' i 
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At Law. 

At the October term of the United States circuit court for the northern 
distriçii; pf Georgia, the grand jury returned an indictment under sections 
5S08,' 5509, Rev. St. U. S., a^ainst thé above-named défendants, for 
conspiring: to injure and oppress a citizen of the United States in the ex- 
ercise of civil rights, and for murder of said citizen. The indictnaent 
charges — 

"That on the llth day of November, Atino Doraini, eighteen handred and 
ninety, (ilth November, 1890,) one Joseph Wright, near Marietta, in the 
coûrity pf Çobb, irt the district aforesaid, was then and there a citizen ot the 
United States, and was then and there retiirning to his home in Cobb connty 
froib Atlanta, liaving, while in Atlanta, appeared as a witness and testifled on 
said dàtô before the United States grand jury for said northern district of 
Georgia, thèn and there legallysitting, and clothed witb powerto inquireinto 
and trùe'preSentment maté bf ail ciitnes coinmitted in said nortliern district 
of Georgia, against the laWà of the Unltéd States, as to violations of thç in- 
ternai reveiiUe laws of the United States, by one William Tèasley and Dennis 
Àlexander, wbo were réspeotively and severally chargëd with carrying on 
the business' of retail liquor dealers "tvithin said district, on the lOth of No^ 
vember, 1B89, Ist of April, 1890, Ist of July, 1890, and 20th of October, 1890, 
Without hàvi&g paid the spécial ta^, as required by law; the said Joseph 
Wright bâving corne from his home in (Jobb countjr to Atlanta, before said 
United States grand jury, on the lÔth and llth of November, 1890, in re- 
sponse atià in obédience to subpœna comtpanding him to appear as a witness 
forthé United States against said Teasle^ and Alexander, and against each 
of thôm ifespectively, to-wit, said William Tèasley and Dennis Alexander. 
That théreafter, to-wit, the day Qrst aforesaid, llthof iîfovember, 1890. while 
thesàid^ïoseph Wright was stillsàid witiléès Under said subpœna from the Siiid 
Ùnitëd States court, one George Sanges, Dennis Alexander, Isaac Smith, aiid 
Charles Porter, together with divers other evil-disposed parsons, whosenames 
ài?e to the grand jurors aforesaid unkiiown. did then and there combine, con- 
Spire, and confederate, by and between themselves, with force and arms, tp 
Injure and oppress him, the said Joseph Wright, in the free exercise and en- 
joymènt of a rigbt and privilège then and there secnred to him, thë said 
Joseph Wright, by the constitution and by-laws of the United States, and be- 
cause he, tfie said Joseph Wright, was then ahd there in the free exercise and 
enjOymetit of saîd right artd privilège, to-wit, the right and privilège, as a 
citizen pf the United States, to inform the proper officers of the United States 
of violations of its internai revenue, and pf attempts to defraud the United 
States, by the said William Tèasley and Dennis Alexander, and the right and 
privilège of a citizen of the United States to aid in preventing sucb attempts 
to defràud the United States of its revenues, and to prosecute such cases^ and 
the right, privilège, andduty of said Wright, as a citizen of the United States, 
to obey the process of the court, and to comply with and answer the subpœnas 
of said United States court, iii obédience thereto to appear and testify as a 
witness ireely, fully, and truthfully, before said United States grand jiiry la 
Atlanta, for the northern district of Georgia, to any matter pending therein, 
crlminating, and tending to criminate, said William Tèasley, said Alexander, 
and other persons, for violating the internai revenue laws of the United 
States, and relurn to his home in peace and safety after so testifying, and the 
right and privilège of said Joseph Wright, as a citi7.eh of the United States, 
to be secure, safe, and unmolested in his pierson, anci exempt from violence, 
for having exercised and enjoyed the said rights, privilèges, and immunities 
hereinbefore enuraerated, secured to him, the said Joseph Wright, as a citizen 
pf thé Ubitéd SÉates, by thë constitution and laws ot the United States; and 
iki^i thé' s^id George Saages, Dennis Alexander, Isaao Smith, and Charles 
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Porter, together with divers other evil-disposed persons, having so comblned, 
conspired.aBd confederated, did thereafter, in pursuance of such combination 
and conspiracy, on, to-wit, the day flrst aforesaid, in the county of Cobb. and 
thé district aforesaid, to-wit, on the lltb of November, 1890, at night, then 
and thëre go on the high way, and then and there assault him, the said Joseph 
Wright, 'with deadly wapons, to-wit, with pistols, then and there loaded with 
guupowder and leader, bullets, and did then and there discharge the said 
deadly weapons to, at, and against him, the said Joseph Wright, and did 
wound and lagiita him, the said Joseph Wright; and they, the said George 
Sanges, Derinis &.lexander, Isaao Smith, and Charles Porter, in pursuance of 
said conspiracy, and whilé then and there in prosecution of said conspiracy, 
as aforesaid, yrith force and arms, in and upon the body of said Joseph Wright, 
then and th^e, in tbe peace of the United States, being feloniously, willfully, 
and of their "malice aforethought, and from a deliberate and piremeditated de- 
sign unlawf ùlly to effect the death of the said Joseph Wright, did then and 
there shoot o£f and discharge at and against him, the said Joseph Wright, 
loaded pistols, then and there loaded with gunpowder and leaden buUets, and 
by sbooting off and discharging said loaded pistols, as aforesaid, they, the said 
George Sanges, Dennis Âlexander, Isaac Smith, and Charles Porter, did then 
and there willfully, and of tbeir malice aforethought, strike and penetrate the 
body of said Joseph Wright with leaden ballets, and did then and thpre inflict 
upon him, the said Joseph Wright, mortal wounds, of wbich mortal wounds he, 
the said Joseph tVright, did then and thére immediately die. And so the grand 

i'arors aforesaid do find and présent, on their oaths, that the said George Sanges, 
)ennis Alexander, Isaac Smith, and Charles Forterdid then and there felonious- 
ly, and of tteir malice aforethought, kill and murder the said Joseph Wright, 
then and theré a citizen of , and i;i the peace of, the United States, wbile they, 
the said George Sanges, jDennis Alexander, Isaac Smith, and Charles Porter, 
and their other co-conspirators,tô the grand jnrors unknown, were then and 
there prosecuting said conspiracy to injure and oppress the said Joseph Wright, 
with intent of them. the said conspirators, to prevent and hinder the said 
Joseph Wright in the free exercise and enjoyment of his said right and privi- 
lège as a citizen of the United States, then and there secured to him, the said 
Joseph Wright, by the constitution and laws of the United States of America, 
as aforesaid, as such a citizen of thé United States, coutrary to the form of 
the statute in such case made and provided, and against the peace and dignity 
of the United States of America. 

[Signed] "S. A. Daknell, U. S. Attorney." 

The cause having corne on for trial, the défendants demurred to this 
indictment upon five grounds, only two of which were relied on in the 
argument ofcounsel. Thèse are — 

"Fourth. 'BecSkYiae there are no such rights or privilèges secured to the 
party conspired against by the constitution and laws of the United States as 
those set out in the indictment. 

"Fifth. Beeause, on the tacts alleged in said indictment, there is no crime 
or offense set out of which the courts of the United States can take cogni- 
zance." 

; S. A. DarneU, U. S. Dist. Atty., and E. A. Angier, Asst. U. S. Dist. 
Atty. 

J. E. Mosley, W. Q. Glmn, and /. Z. Fbster, for défendants. 

Before Lamab, Justice, and Newman, J. 

Lamar, Justice. The two sections of the Eevised Statutes under 
which this indictment is drawn, and which were relied on in the argu- 
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ment of the attomeys for the United States, viz., 5508 and 5509, are in 
the following language : 

"Sec. 5508. If two or more peraons conspire to injure, oppress, threaten, 
or intimidate àny citizen in the free exercise or enjoyment of any right or 
privilège secured to him by the constitution or laws of the United States, or 
beoause of his having so exercised the same, or if two or more persons go in 
disguise on the high way, or on the premises of another, with intent to prevent 
or hinder his free exercise or enjoyment of any right or privilège so secured, 
they shall be âned not more than five tbousand dollars, and imprisoned not 
more than ten years, and shall, moreover, thereafter be inéligible to any of- 
fice or place of bonor, profit, or trust created by the constitution or laws of 
the United States. 

"Sec. 6509. If in the act of violating any provision in any of the two prer 
ceding sections anyother felony or misdemeanor becommitted, the offender 
shall be punished for the same with such punishment as is attached to such 
felony or misdemeanor by the laws of the state in which the offense is cora.* 
mitted." 

The questions presented by tliis deinurrer are: Does an indictment 
which charges the défendant with conspiring to oppress and injure a citi- 
zen of the United States in the exercise of his right to appear and testify 
as ïi witness before the grand jury of a fédéral court, and also with hav- 
ing, in pursuanceof such conspiracy, murdered him, because of his hav- 
ing exercised that right, describe an offense within the sections referred 
to? Is the right to appear as a witness and to testify before a grand 
jury of a fédéral court a right secured by the constitution and laws of 
the United States, in the sensé in which that language is employed in 
those sections ? Thèse questions are not altogether free from difficulty, 
in view of other sections which bave an important bearing on the case, 
in view of the acts of congress from which they are taken, and especially 
in view of the numerous décisions of the suprême court of the United 
States in which that court bas had occasion to express its views upon the 
amendments to the constitution of the United States for the enforcement of 
which those statutes were avowedly passed. The two sections of the Re- 
vised Statutes uuder which this indictment is conceded to be drawn are 
taken from the acts of congress approved 31st May, 1870, (16 St. 
141,) known as the "Enforcement Act," entitled "An act to enforce 
the rightS of citizens of the United States to vote in the several states of 
this Union, and for other purposes." The sixth and sèventh sections of 
the act are substantially incorporated intothe textof sections 6508, 5509, 
Rev. St. AU the preceding sections of the act relate directly and ex- 
clusively to the protection of colored citizens in the exercise of the right 
of suflràge in the several states. Its fifth section makes it a pénal of- 
fense for any person to prevent, hinder, or intimidate any person from 
exercising the right of suffrage, to whom it is secured by the fifteenth 
amendment, by means of bribery, threats, or threats of depriving of oc- 
cupation, or of ejecting from land or tenements, or of refusing to renew 
a lease, or of violence to such person or his famiiy. There is nothing 
in this iifth section which aims at a conspiracy. The sixth section does 
refer, in positive terms, to a conspiracy, and it is insisted by counsel for 
v.48F.no.l— 6 
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the proSéciàtion that its language, retained in the Revised Statutes, re- 
fera to such a conspiracy as is set forth in this indiçtment, and that the 
fédéral courts hâve jurisdiction ovqr the offense as charged. The attor- 
ney gênerai of the United States clearjy does not coneur in- this construc- 
tion. In his late annual report hé uses the following language : 

"It is certain ly an anomàly in government that those who hâve committed 
murderaforthepurpose of stopping prosecution in the fédéral courts should 
not oniy nôt be punished, but not even be put upon trial, although, in at 
least two cases in onedistrict dUring 1890, well known. Yet such is the tact. 
It is needless to say that the fédéral courts hâve no adéquate jurisdiction of 
thèse ofensea. [Italics ours.] Section 5509 of the Revised Statutes provides 
that, if any person attempts, by intimidation, threats, etc., to prevent any 
Citizen frotn exercising thé right of suffrage, and In so doing cotnraits a fel- 
bnyi or If two or more persons conspire to debar any person from the enjoy- 
mentôf any othis civil rights, and in sodoing commit a felony, such felony 
shàll bé pUnished according to the laws of the state wherein the same is com- 
mitted. If section 5509 were so broadened as to make any felony committed 
while in tiie act of violating any statute of the United States triable in the 
United iStates courts, and pnriishable according to the la ws of tlie state whèrein 
the same is Comtnitted, it vfduld greatly lieip in the administration of justice. 
So long as peraons who kill offlcers, witnesses, or jurors for the purpose of 
impeding the adniinistratiQU of justice ca^ only be tried and punished |n a 
fédéral court aa for a minpc offense, the administration qf the United, Stat^ 
iaws, and the laws themselyès, in maiiy districts, will hâve little respect." 

See Annual Report of the Attomey General of the United States for 
the yeàr 1890, (Dec. 1, 1890,) pp. xiii., xiv. 

This construction of the attomey gênerai dérives some support from 
the fact that the enforcement act of 1870 itself was primarily passed to 
secure and enforce the equal right of suffrage to ail citi^ens, irrespeotive 
of race, oolor, or previous condition of servitude. 1 Woods, 320. In 
the case of Baldtmn v. Franks, 120 U. S. 678, 691, 7 Sup. Ct. Rep. 656, 
763, the suprême court of the United States, in its opinion, delivered by 
Mr. Chief Justice Waite, referrjng to, section 5508, and the statute from 
which it was taken, used the foUowing language: 

"That statute was the act of May 31, 1870, c. 114,(16 St, 140,) «to enforce 
the right of ci tizens of the United Sta,tes to vote in theaeverai states of this 
Unioiii^andfor.other purposes,' It is the ^tatijte which waS: u nder considér- 
ation astqsome of its sections in V. 8. v. Reese, 92 U. S. 214, and from its 
title, aà wëll as its text, it is apparent that the great pUrpose of cohgress in 
its enaetment was to enforce the politièal irights of citizena of the United 
States in the aeveral states. Under ttiese ciifcumstances, there' cannot be a 
doubt that originally the word • citizen ' was used in its political sensé, and, 
as the Heytsed Statutes are but a revision and consolidation of th* statutes in 
force Deçember 1, 1873, the preaumption is that the word has the s^me mean- 
ing therè that it had originally. This particular section is a sûbstantiaire- 
enactmçht of section 6 of the original act, wliich is fbund ambng the sections 
that deal éxclusively wlth the political rights of cilizens, espfecialfy their right 
to vote, and were evidently intended to prevent discrimiMatièns in this par- 
ticular agaitwt votera on account of 'race, color, or previous condition of 
aervitiide.'" 

But, if it be assumed that this section was intended to bave a wider 
soope tban protection to the right to vote, and to extend to auy right 
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secured by the constitution and \&yfs of the United States, the construc- 
tion of the attorney gênerai is still corroborated by the further fact that, 
after it was passed, congress enacted another law, which, in express 
terms, described the spécifie offense of conspiring to intimidate and deter 
a witness from attending and testifying in a fédéral court, and also pre- 
scribing a punishment entirely différent from that prescribed in sections 
5508 and 5509. 

The act referred to was passed April 20, 1871, (17 St. 13,) entitled 
"An act to enforce 14th amendaient to the constitution of the United 
States, and for other purposes." Its second section is contained in 
section 5406 of the Revised Statutés, which is as foUows: 

"If two or more persons in any state or territory conspire to deter by force, 
intimidation, or threat any party or witness in any court of the United States 
from attending such court, or from testifying ta any matter pending tberein, 
freely, fuUy, and truthfully, or to injure such party or witness in liis person 
or property on aecount of his having so attended or testified, or to influence 
the verdict, presentraent, or indictment of any grand or petit jury, or any 
such jury, or to injure sucli juror in liiS person or property on aecount of any 
verdict, presentraent, or indictment lawfully assented to by him, or of bis 
being or having been such juror, each of such persons shall be punished by a 
fine of. no less than $500 nor more than $5,000, or imprisonment, with or 
without hard labor, not lésa than six montha nor more than six years, or by 
buth such âne and imprisonment." Act Aprii 20, 1871, (17 St. c. 22, 
§§2.13.) 

This section is in chapter 4 of the Revised Statutés, under the head 
of "Crimes against Justice;" and it is very properly there, for it mani- 
festly relates to those crimes and misdemeanors which afif'ect the gpvern- 
ment, its public polity, and the administration of its Jaws in its courts 
of justice, as distinguished from those offenses which are pointed against 
the ciyil rights of private persons. The congress of the United States 
dearly possesses the constitutional power, and is charged with the cousti- 
tutional duty, to protect ail the agencies of the fédéral government, in- 
cluding the courts, their officers, and ail persons whose attendance is 
necessary in the proceedings of those courts, such as parties, witnesses, 
and jurprs. That power' and duty of protection hâve been exercised and 
peribrmed with regard to parties, witnesses, and jurors in section 5406, 
above quoted. 

We are informed by the brief ot the assistant United States attorney 
that there is pending in the court a separate indictment, under section 
5406, against thèse défendants, charging them with the offense made 
pénal by that section. Hence, the particular effect of our décision upoa 
the demurrer to this indictment now belore us will be the détermination 
of the question whether, in the event of conviction of thèse défendants 
of the, crime of having conspired to deter by force the witness Wright 
frora attending the United States court, or from testifying therein, or of 
haying injured him in his person on aecount of having so testified, their 
punishpient shall be that prescribed in section 6406, or that prescribed 
in sections 5608 and 5609. The right or. duty pf the government to 
proyide for the protection given by section 5406 to parties, jurors, and 



84 FEDEEAL HEPOETER, Vol. 48. 

wîtnesses anses, not so much from the înterest or rîght of thôse persona, 
as from the necessity of the goveWiment itself that the great agencies of 
its judicial organism should not be impeded in their officiai administration 
of the lawa, and that ail its instrumentalities should be protected against 
the obstructions of force or fraud. The status of a witness in a court, 
pending either a civil or criminal proceeding, is in law regarded as one 
of obligation and duty, which he is compelled to perform, or of a func- 
tion which he is obliged to discharge, rather than a right on his part 
which he may or may not exercise, according to his own will. The 
right, in relation to his testiniony, is the right of the parties litigant, or 
of the government, as the case may be, to hâve it taken; not his own, 
either to offer or withhold. They are entitled to the process of the court 
to compel his attendance, and, when he attends, to compel him to tes- 
tify, even against his will, to the whole truth, and nothing but the truth. 
With respect to the prosecution for a crime pending in a fédéral 
court, or in a United States grand jury, the right which this particular 
section designs to protect is a public right, i. e. , the right of the United 
States to hâve its witnesses and their testimony, and to hâve them pro- 
tected in going to and returning from the court. The wrong punished 
in such cases is a public wrong, and its corrélative is a public right. 
Section 5508 présupposes that the "right or privilège" involved has al- 
ready been secured by the constitution and laws of the United States, 
and therefore it is necessary to turn to them for the définition of the 
right in this indictment charged tO be violated, in order to détermine 
whether the indictment is authorized by the provisions of that section. 
Fortunately we are not without judicial construction of thèse provisions 
and of other statutes relating to cognate subjects, as well as judicial ex- 
positions of the constitutional amendments which it is contended con- 
tained the authority for their enactment. Slaughter-House Cases, 16 
Wall. 36; 17. 8. v. Oruikshank, 1 Woods, 308, 92 U. S. 542; U. S. v. 
Rem, Id. 214; U. S. v. Harris, 106 U. S. 629, 1 Sup. Ct. Rep. 601; 
Strauder v West Virginia, 100 U. S. 303; Ex parte Virginia, 100 U. S. 
339; BradiveÛ v. State, 16 Wall. 130; Hurtado v. (Mifornia, 110 U. S. 
616, 4 Sup. Ct. Rep. 111, 292; Oivil Rights Cases, 109 U. S. 3, 3 Sup. 
Ct. Rep. 18; Ex parte Yarbrough, 110 U. S. 651, 4 Sup. Ct. Rep. 152; 
U. S. V. Waddell, 112 U. S. 76, 5 Sup. Ct. Rep. 35. The case of U. S. 
V. Oruikshank, supra, arose from an indictment containing numerous 
counts drawn under the sixth and seventh sections of the enforcement 
act of May 31, 1870, charging the défendants with conspiring together 
to hinder and prevent certain citizens of the United States in the 
exercise of varions civil rights therein described. The sections in the 
enforcement act on which the indictment in the Oruikshank Cfcise was 
founded are, as we hâve stated, the same in substance as those on 
which the indictment in this case was founded. Ail the counts in 
the former indictment were held by Judge Bkadley in the court below, 
(1 Woods, 808,) and by the suprême court, (92 U. S. 548,) to be not 
Bufficient to sustain a conviction because the sixth and seventh sections 
of the enforcement act were unauthorized by the constitution. ' As the 
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constitutional amendments relied upon in the support of those sections 
are clearly illustrated, and the limits within which they may be enforced 
by congress are distinctly defined, in the able opinion of the court in that 
case, delivered by Chief Justice Waite, we deem it proper to quote more 
freely from it than usual. The chief ground of the décision is that the 
clauses in the constitutional amendments relied on to sustain the valid- 
ity of the enforcement act were guaranties of rights against the action of 
the government only, fédéral or sfate, and not against individuals; and 
that, therefore, they do not afford constitutional ground for pénal légis- 
lation against individuals. 

The rights specified in that indictment which the défendants were ac- 
cused of conspiring to hinder and interfère with were — Mrst, the right ôf 
peaceably assembling together for a peaceful and lawful purpose; second, 
the right of bearing arms for a lawful purpose; third, the right to be pro- 
tected against the deprivation of life, and liberty of person, without due 
process of law; fourth, the right of equal protection of the laws of the state 
and of the United States; fifOi, the right of voting as a citizen of the United 
States, irrespective of race, color, or préviens condition of servitude. 
The court held that none of thèse rights are granted by the constitution, 
nor dépendent upon it for their existence, but are only guarantied against 
state or fédéral infringement. 

Speaking of the first-mentioned right, to-wit, the right to assemble to- 
gether for a peaceable purpose, it says: 

"The flrst amendmenttoi thé constitution prohibits congress from abridg- 
ing «the right of the people to assemble, and to pétition the government for 
a redress of grievances.' « * * The particular amendraent now under 
considération assumes the existence of a riglit for the people to assemble for 
lawful pnrposes, and protects it against encroachment by congress. The 
right was not created by the amendment; neitlier was its continuanee guar- 
antied, except as against congressional interférence. For their protection in 
its ehjoytùent, therefore, the people must look to the states. The power/or 
that purpose was originally plaeed there, and it has never been surrendered 
to the United States." 92 U. S. 552. 

With regard to the second right specified in the indictment, namely, 
the right to bear arms for a lawful purpose, it says: 

"The second amendment déclares that it shall not be infringed; but this, 
as has been seen, raeans no more than it sball not be infringed by congress. 
ïhis is one of the amendments that has no other effect than to restrict the 
powers of the national government, leaving the people to look for their pro- 
tection, against any violation by their fellow-citizens of the rights it recog- 
nized, to what is called, In City ofWew York v, Miln, 11 Pet. 139, « the pow- 
ers which relate to merely municipal législation, or what was, perhaps, more 
properly called internai police,' • not surrendered or restrained ' by the con- 
stitution of the United States." 92 U. S. 553. 

Refening to the charge in that indictment, that the défendants con- 
spired to deprive the citizens named therein of their several lives and 
liberty without due process of law, the court says: 

"The 14th amendment prohibits a state from depriving any person of 
life, liberty, or property without due process of law; but this adds noth- 
iug to the rights of one citizen as against another. It simply f urnlshus an 
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adflitionàl guaranty against any eïïcroaohraent by the statea uppn the funda" 
mental righta which belong to every citizen as a member of Society." 92 
tr. S.'554. „;;. 

In the gapoe connection, the court said: 

"This is'npthing else than t^llegipg a conspiracy to falsely imprison or m ur- 
der citizens pf the United States, being within Ibe territorial jurisdictlon of 
the state of Louisiana. The rights of life and personal liberty are natural 
rights of man. «To secure thèse rights,' says the Déclaration of Independ- 
ence, 'governments are instituted amongmen, deriving their just power» 
from the consent of the govérnod.' The very highcst duty of the states 
when they entered into the Union under the cunstitution was to protect ail 
peisons >fïithin their boundaries in the enjoymentof thèse ' unalienable rights 
■with which they were endowed by tlieir Creator.' Sovereignty for this pur- 
pose rests alohe with the states. , It is no more the duty or within the power 
of the United States to punish for a conspiracy to falsely imprison or murder 
witliina state than it would be to punish for false imprisoninent or murder 
itself. * * * Thèse counts in tlie indictment do not call for the exercise of 
any of the powers conferred by this provision in the amendment." Id. 553» 
554. 

With regaird to the fourth right mentioned in that indictraent which 
the défendants were charged with conspiring to violate, viz. , the right of 
enjoying the equal protection of the lawsof the ^tateof Louisiana and of 
the United States, the court says: 

"The fourteénth amendment probiblt» a state from denying to any person 
within its jurisdictlon tlie equal protection of the laws; but this provision 
does not, any more than the one which précèdes it, and which we bave just 
considered, add anything to tl^ei righta which one citizen has under the con- 
stitution against another. The equality of the rights of citizens is a principle 
of republicanism. Every republiuangovern ment is in dutybound to protect 
ail its citizens in the enjoyment of this principle, if Within its power. 
Tliat duty waa originally assumed by thé states, and it still remains there. 
The unly obligation resting upon the United States is to see that the states do 
not deny the right. This the amendment guarantees, but no more. The 
power of the national government is limited to the euforcement of this 
guaranly." Id. 554, 555. 

It is hardly necessary to go over the other cases which in another 
place in this opinion we hâve cited, for convenience of référence. In the 
décisions of the suprême court upon them it has been found necessary to 
pass upon the construction of thèse and many other sections of the Re- 
vised Statutes in their application to the varying facts presented by 
each case; but they ail shûw the Steady adhérence of that court to the 
fundameijtal principles enunciated by Mr. Justice Bradley in the case 
of U. S. V. Ôruikshnnh, 1 Woods, 308, and reiterated by the suprême 
court of the United Statesiin the saine case on a writ of error. They 
ail agrée that, aside from the extinction of slavery and the déclaration 
of national citizenship, the constitutional aniendments are restrictive 
upon the power of the gênerai government and the action of the states, 
and there is nothing in their laijguage or spirit which indicates that they 
are to be enforçed by congressioiial enactments, authorizing the trial, con- 
viction, and pùtiishment qf ipdîyiduals for individual invasions of indi- 
vidual rights, unless committeduoder state âuthority; that the four- 
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leenth amendaient guarantied immunity from state laws and state acts 
invading the privilèges and rights specified in the amendaient, but con- 
ferred no rights upon one citizen as against another; that the provision 
of the fourteenth amendment, authorizing congress to en force ita guar- 
anties by législation, means such législation as ia necessary to control 
and counteract state abridgment; and that the protection and enforce- 
ment of the rights of citizens of the United States provided in the en- 
forcement act of 1870 and the civil rights act of 1875 apply only tosuch 
rights as are granted by and dépendent on the constitution and valid and 
constitutionallaws of the United States. 

In the light of thèse pripciples„as laid down by the suprême court 
of the United States, we are not prepared to say that the right of any 
persoh to be a witness, and to attend court for the purpose of giving 
hié testimony, is a right granted by the constitution. The constitution 
bas no provision in relation to witnesses and their testimony in court, 
except that in article 5, deçlaring that no person shall be compelled in 
a^oriminal case to be a witness against himself, and the one in article 6, 
which déclares that in criminal prosecutions the accused shall enjoy the 
right to be conironted *ïth the witnesses against him, and to hâve com- 
pulsory process for obtaihing witnesses in his favor. ïhe giving and 
receiving of évidence as an èspéntial ànd vital principlé in the proceed- 
ings of ail courts had been firmly established in Etiglish ànd Ameri- 
can law long anterior to tlie adoption of the constitution. It did not 
originate in the constitution, and is not in any manner dépendent for 
its existence upon that instrument. Is there any law of congress out- 
side of sections 5508 and 5609 which securés the right in question? 
We hâve already shown thatit is not secured as a private right by seb- 
tion 6406, either in express terms or by implication. 

We are not unmindful of the fact that the sixteenth section of the en- 
forcemèût act of 187,0 mentions thô giving of évidence as a right. That 
law, as we find it incorporated into the Revised Statutes of the United 
States, (section 1977,) déclares that- — 

"Ail persons within the jurisdiction of the United States shall hâve the 
same right in every state and territury to tnake and enf orce contraçts, td sue, 
be parties, give évidence, and to the f ull and equal bençflt of ail laws and pro- 
ceedings for the security of persons and property as ia enjoyed hy white cit- 
izens, and shall be subject to likepunishment, pains, penalties, taxes, licenses, 
and exactions of every kind, and to no other." 

Manifestly the right to give évidence, which it is the intention of this 
section to secure, is not the right alleged to bave been violated in the in- 
dictment under considération. It unquestionably secures to persons of 
Golor the same right to giye évidence as is enjoyed by white citizens. 
Its express purpose, as in section 858, is to take care of the colored wit- 
nesses in the United States courts, to remove aU discrimination against 
them as witnesses. and to make the law? of the state the gauge of the com- 
petencyof ail witnesses. But there isanother view which demonstrates.that 
this section does not sustain the indictmi^nt in this case. We cannot 
présent it more forcibly than by qwoting the following from the opinion 
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of the suprême court, ddivered by Mr. Justice Bradley, în the (RvU 
Rights Oases, aupra. Referring to the provisions as above quoted, and 
other subséquent provisions in the statu te froin which the section was 
taken, the learned justice says: 

"This law is clearly corrective in its character, intended to counteract and 
furnish redress against state laws and proceedings, and customs having tbe 
force of law, which sanction tlie wrongful acts specifled. In the Eevised 
Statutes, it is true, a very important clause, to-wit, tiie words ' any law, stat- 
ute, ordlnance, régulation, or custom to the contrary notwithstanding,' which 
gave the declaratory section its point and efléct, are omitted ; but the pénal 
part, by which the déclaration is enforced, and which is really the effective 
part of the law, retains the référence to state luws, by making the penalty 
apply ônly to those who should subject parties to a deprivation of their rights 
under color of any statute, ordinance, custom, etc., of any state or territory, 
thus preserving the corrective character of the législation. Eev. St. §§ 1977- 
1979, 5510. * ♦ * In this connection iÇ is proper to state that civil rights, 
such as are guarantied by the constitution against state aggression, catinot be 
impaired by the wrongful acts of individuals, unsnpported by state authority, 
in the shape of laws, customs, or judicial or executive proceedings. The 
wrongful act of an individual, unsnpported by any such authority, is simpîy 
a private wrong, or acrimeof that individual; an invasion of the rights of 
the injured party, it is true, whether they afifect his person, his property, or 
his réputation ; but, if not sanctioned in some way by the state, or not done 
under state authority, his rights remain in full force, and may presumably be 
vindicated by resort to the laws of the state for redress. An individual can- 
not deprive a man of his right to vote, to hold property, to buy and sell, ta 
sue in the courts, or to be a witness or a juror. He may, by force or fraud, 
interfère with the enjoyment of the right in a pavticular case; he may com- 
mit an assault against the person, or commit murder, or use ruffian violence 
at the poils, or slander the good name of a fellow-citizen; but, unless pro- 
tected in thèse wrongful acts by some shield Of state law or state authority, 
he caijnpt destroy or injure the right; he will only render himself amenable 
t6 satisfaction or punishment',,and amenable therefor to the laws of the state 
Where the wrongful acts are cômmitted. Hence, in ail those cases where the 
constitution seeks to proteot tbe rights of a citizen against discriminât! ve and 
unjust laws of the state by prohibiting such laws, it is not individual offenses, 
but abrogation and déniai of rights, which it denounces, and for which it 
clbthës the congress with power to provide a remedy. * * * And the 
remédy to be provided must necessarily be predicated upon that wrong. It 
must assuiWe that in the casés provided for, the evil or wrong actually cômmit- 
ted rests upon some state law or state authority for its excuse and perpétra- 
tion.» 109 U. S. 16-18, 3 Sup. et. Kep. 25, 26. 

Our attention bas been called to two cases {Ex parte Yarhrough, 110- 
U. S. 651, 4 Sup. et. Rep. 152, and U. S. v. Wadddl, 112 U. S. 76, 5 
Sup. et. Rep. 85) as autlioritiea in support of the theory of this indict- 
ment. The former of thèse two cases originated in an indictmeut in 
the circuit court of the United States for the northern district of Georgia. 
The indictment, founded on sections 5508, 5520, Rev. St., was for a 
conspiriicy to intimidate a citizen of African descent in the exercise of 
his right to vote for a member of congress, in exécution of which they 
bruised and maltreated blcb, and that they did this on account of his 
race, color, and previoùs condition of servitude. The court held that, 
inasmuch as the qualification for the exercise of the right of suffrages. 
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in tiie choice of the members of the house of représentatives is defined 
by the constitution, wMch expressly confers upon the congressthe power 
to prescribe the time, place, and manner of holding the élection, it may 
make such régulations as are necessary to guard it from fraud and vio- 
lence, and punish the persons by whom they are disregarded. The 
principle whioh pervades this case is not in any way inconsistent with 
those laid down in the case of U. S. v. OruikshanJc, and the Oiml Rights 
Cases. In thèse lastruamed cases the court decided that the rights 
named in the indictment, and alleged to be violated, werenpt created or 
conferred by the constitutional amendaient, and that, therefore, section 
5508, or rather the corresponding section of the statute of 1870, so far 
as it relates to those rights, was not constitutional. In Ex parte Yar- 
brough the court held that the right therein named and alleged to hâve 
been violated was created and conferred by the constitution in the body 
of the instrument itself, namely, the fourth section of the first article 
of the constitution of the United States, and also by the laws of con- 
gress passed in pursuance of the express power which that article con- 
ferred upon it. And the court, through Mr. Justice Miller, says, 
speaking of the power to protect the parties assaulted: "The power in 
either case arises out of the circumstance that the ftinction in which the 
party is engaged, or the right which he is about to exercise, is dépendent 
■on the laws of the United States. In reply to the objection that the 
right to vote for a member of congress is not dépendent upon the consti- 
tution and laws, but upon those of the state, it says: "It is not correct 
to Say that the right to vote for a member of congress does not dépend 
on the constitution of the United States." Again: "It is not true, there- 
fore, that electors for members of congress owe their right to vote to the 
state law in any sensé which makes the exercise of the right to dépend 
exclusively on the law of the state." 110 U. S. 663, 664, 4 Sup. Ct. 
Kep. 158. This is still more clearly shown in the case of U. S. v. Wad- 
ddl, swpra. In this casé an information had been filed against Waddell 
and others, charging them, under thèse sections, with having conspired 
together to deprive a citizen of the right to establish a homestead upon 
the public lands under the homestead laws. The court held that this 
was a case in which the right, against the exercise and enjoyment of 
which injury and oppression were chargea, was created by, and grew 
directly out of, the constitutional législation of congress. In delivering 
the opinion of the court, Mr. Justice Miller said: 

"The protection of this section extends to noother right, to no right or privi- 
lège, dépendent on a law or laws of the state. Its object is to guaiantee safety 
and protection to persons in the exercise of rights dépendent on the Jaws of the 
United States, including.of course, the constitution and treaties, as well as stat- 
utes, and it does not, in this section at least, design to protect any otJier rights. 
[Italics ours.] The right assailed, obstructed, and its exercise prevented, or 
intended to be prevented, as set out in this pétition, is very clearly a righc 
wholly dépendent upon the act of congress concerning the settlement aud 
saleof the public lands of the United States. No such right exists, or can 
exist, outside of an act of congress. The constitution of the United States, 
by article 4, § 8, in express terms vests in congress *tbe power to dispose of. 
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<kQd tqake ail needful ruies and régulations respecting, tbe territorj or other 
prop0^ of the United States.' One of its régulations, the one under consid- 
eratloh, authorizes a class of persons^ of whom Lindsey is one, to aettle upon 
its land, and, on payinent of any inconsiderable sum of money, and the 
déclaration of intent to makeit a hotnestead, he is authorized to réside there." 
112 U. S. 79, 5 Sup. et. Kep. 36. 

Again: 

"The right hère guaranteed is not the mère right of protection against Per- 
sonal violence. * * * It is the right to remain on the land in oriier to per- 
forai the reqiJiréments of the aet of congress, and, according to its rules, per- 
fect his incipient title. Whenever the acts complained of are of a character to 
prevent this, or throw obstruction in the way of exercisirig this right, and 
for the purpose and with the intent to prevent it, or to injure or oppress a 
person because he bas exercised it, then, because it is a right asserted under 
the law of the United States, and granted by that law, those acts come within 
the puryiew of the statute and of the constitutiunal power of congress to 
makesuchstatute." Id. 80. 

And One of the quotationg from Ex parte Yarbrough, which we hâve 
given above, follows. Thèse cases differ very materially from the case 
under considération. There the rights were undeniably dépendent upon 
the constitution of the United States, or the laws in purauance thereof, 
and the rights in question there were such as fell clearly within the gen- 
erally accepted view presented in previous décisions. They were such 
rights as inight be enforced in a court of justice, and the déniai of 
■which by any one would subject the offender to a liability to an action 
for civil damages or to criminal prosecution in the court. Hère none of 
thèse éléments are found,.a3 we think we hâve shown. 

We hâve also been referred to the case of U. S. v. Lancaster, 44 Fed. 
Eep. 896, decided in the circuit court for the southern district of 
Georgia by Judge Spepr, as a case in ail essentiel features similar to 
this one; and it is argued that on the authority of that case the de- 
murrer herein should be overruled. We bave examined the opinion of 
the learned jxidge in that case, and we bave no hesitancy in saying that 
that case is not at ail similar to this. That was a case in which there 
was an indictment for conspiracy, under sections 5508 and 5509, for in- 
juring and oppressing a citizen of the United States in the exercise of 
his right to sue in the fédéral cou,rt, and it was also alleged in the in- 
dictment that in the exécution and furtherance of such conspiracy the 
défendant murdered said citizen. The right in that case was so clearly 
one dépendent upon and growing ont of the constitution and laws of 
congress respecting the jurisdiction of United States courts that a bare 
mention of thé fact is sufficient to show its entire dissimilarity to the 
right which this: indictment charges to hâve been infringed. 

The indictment in this case does not charge the défendants with a con- 
spiracy to deprive a citizen of the United States, beiug a person of color, 
ànd because of his color and previous condition of servitu<le, of the right 
to be a witness and testify in a fédéral court, and with murdering 
him for having exercised the same; it does not allège that the State 
of Georgia, wbere tbe offense is cbarged to hâve been committed, bas 
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niade or enforced any law abridging the right of any citizen or cit- 
izens to be such witnesses or to give such évidence; It doea not al- 
lège that the state bas in any of its departments, or by any of its offi- 
cers, or by any of its agents acting under its authority, denied to any 
person the right to give évidence in any court; rt does not allège that 
the state bas failed to recoghize and protect the rights of ail citizens of 
the United States, irrespective of race, color, or préviens condition of 
servitude, to attend the courts when summoned, and to testify fuUy and 
freely therein; but it is an indictment which allèges that the défendants 
committed the crime of murder upon the person therein named, within 
the territorial limits of the state of Georgia. 

It is the opinion of this court — Mrstt^ that, irrespective of any question 
of the constitutional validity of sections 5608 and 5509, the indictment 
describes no offense within their purview; secondly, that any construc- 
tion which brings the acts set forth in the indictment within the intent 
and meaning of thèse sections would render them, so far as they relate 
to witnesses and testimony, inconsistent with the constitution of the 
United States. It is our duty to adopt that construction which, with- 
out doing violence to the obvions import of the words, brings the enacf>- 
ment into harmony with the suprême law; and where the gênerai words 
in a statute are equally susceptible of two constructions, one of which 
makes it accordant with the constitution, and the other renders it be- 
yond the authority it confers, that construction should be adopted which 
brings the statute into harmony with the constitution. Grenada Go. v. 
Brogden, 112 U. S. 261, 269, 5 Sup. Ct. Rep. 125. 

We hâve given the questions in volved in this case the attention which 
their importance demands, and, after a patient examination of the argu- 
ments advanced and the authorities cited by counsel on both sides, we 
hâve come to the conclusion that the indictment is not in law good and 
sutScieut. It is ordered that the demurrer be sustained. 



United States v. Edgah. 
(CirmM Court of Appeals, Eighth Circuit. Ootober Tenn, 1891.) 

Immiobation— "Amen Contbact Labob Law"— What Constitutes Contbaot. 

A laborer in England wrote to a manufacturer in the United States statin^ that 
he had heard the latter wanted men to work in a certain branch of the business, 
and that himself and a comrade, who were experienced therein, desired to come to 
this oountry, and asking that passes be sent them. The manufacturer replied, in- 
closing tickets from Liverpool to St. Louis, and stating that he oould give the ap- 

Çlicants steady work. Notbing was said on éither side as to time or compensation, 
he làborers came over on the tickets, but were returned by the commissioner of 
immigration at Philadelphia. Seld, that the letters did not oonstitute a contract 
"made previous lo said importation and migration," within the meaning of Act 
Cong. 7eb. 26, 1885, imposing a penalty for assisting or encouraging the immigra 
tion of làborers under contract, since the act of coming to this country was neces- 
aary to make the arrangement a binding agreement in any respect. 15 Fed. Bep. 41, 
affirmed. 
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In Error to the Circuit Court ofthe United States for the Eastern Ju- 
dlcial District of Missouri. 

Action against S. C. Edgar to recover the penalty prescribed by Act 
Cong. Feb. 26, 1885, § 3, (23 U. S. St. 332,) for aiding in the impor- 
tation of alien laborers under contract. A demurrer to the pétition was 
sustained, and a judgment entered for défendant. 

Statement. This is an action instituted in the court below by the 
plaintiËf in error against défendant in error for an alleged violation of 
what is commonly called the "Alien Contract Labor Law," by assisting 
and encOuraging the migration and importation of two aJiens and for- 
eigners, Isaac Boyce and Fred Dorosalski, into the United States from 
Bristol, England, to Philadelphia, in the Uniled States, by prepaying 
their transportation, they being then under contract and agreement^ 
to perform labor or service for said défendant in error in the United 
States. The pétition is in two counts, stating and reciting ail of the 
facts, and each count asks judgment for the statutory penalty of 81,000. 
The counts are the same, except as to the name of the alien imported, 
and the alleged contract iscontained in t^e two lettersand the acts done 
in pursuance of them, as set out in the two counts. The letters were 
transmitted and received by mail, as addressed, the first to the manager 
or agent of the défendant in error, who delivered it to the latter, who 
thereupon answered it. The letters are as follows : 

"No. 16 AiKEN St., Bauton Hill, Beistol, April 11, 1890. 
"From Mr. T. Boyce to Mr. Qray, the Manager — Dear Sis: I hâve heard 
that yourare in wont of men to work on the spilter furnaces, I and one of 
my fellorw-workmen would Jike to come eut liear, as the works hear is very 
slack; ilit wpuld beconveijientforyou to send ns apasseach, we would come 
out as soon as possible. We hâve both worked in the spelter works for many 
years. Would you oblige us by writing back to let us now, and oblige, 
[Signed] "I. Boyse, 

"No. 16 Aiken street, Barton Hill, Bristol, England. 
"The name of my fellow-workman, Pred Dorosalski." 

"[S. C. Edgar, Lessee Glendale Zinc- Works, Manufacturers and Keflners of 

Spelter.] 

"South St. Louis, Ist July, 1890. 
"/. Bnyse, No. 16 Aiken Street, Barton Hill, Bristol, England — Dear 
Sir: Your letter of April llth has just been handed me, and I hâve this day 
bonght two tickets for you and Fred Dorosalski from St, Louis agent of Amer- 
ican line, and ail you hâve to do is to take tliis letter to Kicardson, Spence 
& Co., No. 17 Water street, Llverpool, and get tickets through to St. Louis. 
We can glveyou steady work, and hâve places for about six or eight more 
smelters it they want to come. I run fourteen Belgiuro furnaces. Tickets 
will net be good after July 18th. Yours, triily, 

[Signed] "S. C. Edgar." 

The facts are tha:t, immediately upon receipt of the latter letter, it was 
presented as therein directed, tickets received for passages to St. Louis, 
that were paid for by défendant in error, and the parties named there- 
upon took passage on a vessel from England for Philadelphia, intending 
to come to St. Louis and pérform service àhd labor for défendant in er- 
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ror in pursuance of said contract. They arrived at Philadelphia on Au- 
gust 5th following the date of the latter letter, and the spécial agent of 
the treasury department and immigrant inspecter, under the direction 
of the collector of customs there, examined into their condition, and 
found that they had been imported into the United States by the défend- 
ant in error in violation of said alien contract labor law as above set 
forth, and refused to permit them to land from said vessel, and they were 
accordingly sent back to England. The défendant in error demurred to 
each count in the pétition on the grounds that it did not state facts suf- 
ficient to constitute a cause of action; that the correspondence did not 
constitute a contract; and the aliens did not land in the United States. 
The court sustained this demurrer, and the plaintiff in error declined to 
plead further, and final judgment was rendered for défendant in error. 

Geo, D. Reynolds, for the United States. 

F. N. Judson, for défendant in error. 

Présent, Caldwell, Nelson, and Hallett, JJ. 

Hallett, J. It is averred in the com plaint that défendant secured 
the importation of two men from Barton Hill, Bristol, England, who 
were "then under contract and agreement with the défendant to perform 
service and labor for said défendant in the United States, which con- 
tract was made previous to said importation and migration " by means 
of correspondence through the mails. The letters Which passed be- 
tween the parties are set eut in the complaint, and they show a pro- 
posai on the part of the men to come to St. Louis and to enter into de- 
fendant's service on condition that transportation should be furnished 
them, and acceptance by défendant. It is averred, also, that défend- 
ant paid the passage of the men from Liverpool to St. Louis, and they 
came as far as Philadelphia in pursuance to the agreement with him. 
When the men arrived at Philadelphia, the facts having come to the 
knowledge of the officers of the government at that place, they were re- 
turned to England, pursuant to the provisions of an amendatory act ap- 
proved February 23, 1887, (24th St. 414.) Upon the letters which 
passed between the parties, and the payment of passage money by de- 
fendant, and the act of the men in coming to Philadelphia, it is difS- 
cult to make a complète contract to perform labor, because the éléments 
of time and compensation are entirely omitted. 

But there is force in the suggestion of counsel for the government that, 
in construing a measure of public policy in a case where there may bo 
reason to believe that the act complained of is in violation of the spirit 
if not the letter of the law, we ought not to be critical about the terms 
of the contract for labor mentioned in the statute; and we are not dis- 
posed to déclare what shall be a sufficient contract under the law. 
The diflBculty in supporting the complaint is that there does not appear 
to bave been any contract or agreement whatever between défendant and 
the Englishmen, " made previous to the importation or migration of such 
alien oi;£iUens, fo|»igner or foreigners." The letter written byone of the 
Englishmen, ai^4 defendant's answer, did not make a contract or agrée- 
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ment of àûy kind, until sômething further should be doûe. The act of 
the Englishmen in gettirig the tickets at Liverpool, and Coming to Phila- 
delphia, Tvas riecessary to complète tM' contract or agreement, such as 
it was. In other words, when the défendant prepaid thô Englishmen's 
passage, and thus assisted'ahd encoura^ëd them to corne to the United 
States, there was no contract for lâbof which had been previously made 
by them; and so the case is not within the statu te. Thepl:)iût has been 
ruled the same way in other circuits. U. S.v. Oraig, 28 Fed. Rep. 
795; U. S. V. Bomeman, 4:1 Fed. Rep. 761. The judgment of the cir- 
cuit court is affirmed. 
Âffîrmed. 



United States v. Teumbtjll d al. 
IDUtrUst Court, S. D. CaUfOmia. Octobor 23, 1891.) 

1. FoBEiGN Cqnscls— Effect of Révolution— Dutt of Courts. 

A vioe-cbnaul of a f oreign nation, who poèsesses an unrevoked exequntur îssned 
by the président of the United States, must stlU be recognized by the courts as the 
aocredlted représentative of bis oountry, entitled to ail the privilèges appertaining 
to that otace, notwithstanding that the government which sent him bas been over- 
thrown, and au apparently successful revolutionary government established in its 
place. 

S. Samb— RiGHTS AND Privilèges— Exemption feom StJBPŒNA as Witnbss— Viola- 
tion OF Nbuthalitt Laws. 

In a prosecution against private individuals for violating the neutrality laws of 
the United States by fltting ont a warlike vessel to aid a rébellion against a for- 
eign power, the vice-consul of tbàt powercannot be oompelled by légal process to 
attend as a witness in bebalf of the United States, when it appears that the insur- 
gent party has been successful, and tbe government established by It has been rec- 
ognized by tbe United States. 

At Law. Indictment of Ricardo Trumbnll and G. A. Burt for vio- 
lation of neutrality lawe. On motion of Walter D. Catton to be dis- 
charged from process of subpœna. 

W. Gole, U. S. Atty., Alexander Gam^bèU and A. W. Hutton, Spécial 
Asst. U. S. Attys. 

WiUiam Orcdg, for the Vice-Consul. 

Ross, J. It is greatly to be regretted that the important question now 
presented to the court must be disposed of in the haste of a nid prim trial. 
The question arises in a case in which the government of the United 
States, by varions counts in the indictment, charges, in effect, that on 
the 9th day of May, 1891, at a certain designated place within this ju- 
dicial district, Ricardo Trumbull and G. A. Burt attempted to fit out 
and arm, fltted out and armed, caused to be fitted out and armed, and 
were knowingly concerned in fitting out and arming, a certain steam- 
ship called the "Itata," which was then and there in thepossession and un- 
der the control of certain citizens of the republic of Chili, known as the 
"Congressidiial Party," and who were thén and there, in said republic. 
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organized and banded together in great numbers in àrmed rébellion and 
attempted révolution, a.;d carrying on war against the republic of Chili 
and the govemment thereof, with which the United States then, and at 
the fime of the finding of the indictment, were at peace, with intent 
that said ship should be employed in the service of the aforesaid Con- 
giessional pàrty, to cruise or commit hostilities against the then estab- 
lished and recognized government of Chili, with which this government 
then was at peace; contrary to the provisions of section 5283 of the Re» 
vised Statutes of the United States. A similar violation of sections 5285 
and 5286 of the Eevised Statutes is also alleged. Counsel for the United 
Stfttes having caused a subpœna to be served upon Mr. Walter D. Cat- 
ton to appear as a witness in the case on the part of the prosecution, he 
bas appeared in obédience to the subpœna, and presented to the court 
bis exequatur, issued by Président Cleveland on the 26th of January, 
1888, by which he was recognized by the executive as the duly-ap- 
pointed vice-consul of Chili at San Francisco, Cal., and declared "free to 
exercise and enjoy such functions, powers, and privilèges as are allowed 
to the vice-consuls of the most favored nations in the United States," 
He also présents the consular instructions received from bis own gov- 
ernment, which, among other things, prohibit consuls, without author- 
ization from the minister of foreign affairs or the respective légations, if 
there be such, from making public the correspondence which they may 
hold with the govemment, or from giving publicity to information or 
data which they may reçoive whileexercising their charge; and by which 
they are required to demand the privilèges and exemptions which may 
appertain to them by virtue of treaties or conventions entered into be- 
tween Chili and the nation where they may be stationed, and, in case 
there be no treaty, to demand the privilèges and exemptions which are 
generally conceded in the country of their résidence to consuls of other 
nations; and, as essential to the exercise of their office, they are required 
to demand inviolabilityof their archives and documents, and freedom in 
their acts performed in their capacity of consuls. For a violation of 
their instructions certain punishments are prescribed. Presenting the 
credentials and instructions mentioned, Mr. Catton asks to be relie ved 
from further attendance upon the court as a witness. He bases the de- 
mand — Mrst, upon the broad ground that bis privilèges as vice-consul 
exempt him from compulsory process to attend as a witness in any court 
of the United States; and, eecondly, upon the ground that the circum- 
stances of the présent case are such as render it improper to require him 
to attend as a witness on the part of the prosecution. 

The counsel for the United States deny that the privilèges thus as- 
serted by Mr. Catton exist; contending, in the first place, that he ceased 
to be vice-consul of Chili upon the overthrow of the government by 
which he was accredited. If the position df the counsel for the United 
States in this respect is correct, the question is of course ended, and Mr. 
Catton occupies the position of an ordinary witness subpœnaed in the 
cause. But I am unable to take that view of the matter. The court 
caonot say that the person who holds the uurevoked exequatur issued by 
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the président, by virtue of which he is in discharge of thb duties of vice- 
consul of his country, is in fact not éuch officer. The récognition of 
représentatives of foreign countries is a matter for the executive depart- 
ment of the government, whose action in the premises is accepted and 
followed by the judicial department. Whart. Inti Law Dig. p. 652. 

But, accepting Mr. Catton as the duly authorized and acting vice- 
consul of the Chilian government, does his position as such, of itself, 
entitle him to exemption firom compulsory process to attend as a witness 
in the courts of the tJnited States? It is very dear that by the law of 
nations consuls and vice-consuls stand upon a very différent footing 
fï-om ambaâsadors and ministers. The latter are not amenable to either 
the civil or criminal jurisdiction of the country to which they are dep- 
uted; not 80, however, the former. 1 Whart. Int. Law Dig. pp. 767, 
775, 776; Wools. Int. Law, p. 162; 1 Kent, Comm. 46, 46. But it 
is contended that such immunity attaches to the vice-consul of Chili by 
reason of the treaty concluded between the United States and that coun- 
try on the 29th of April, 1832. The first subdivision of article 31 of 
that treaty provided that it should — 

"Bemain in fall force and virtue for the tenu Of twelve years, to be réels- 
oned from the day of exchange of the ratiScation; and, further, until the end 
of one year after either of the contracting parties shail hâve given notice to 
the other of its Intention to terminate the same, each of the contracting par- 
ties resérving to itself the right of giving such notice to the other at the end 
of said term ôf tWelve years. And it is hereby agreed between them that, on 
the expiration of one year after such notice shall bave been received by either 
from the other party, this treaty in ail the parts relating to commerce and 
navigation shall altogether cease and détermine, and in ail those parts which 
relate to peace and friendship it shall be permanently and perpetually bind- 
ing on both parties." 

Pursuant to notice by the Chilian government under the foregoîng 
article, the treaty, together with the explanatory convention which fol- 
lowed it in 1833, were terminated January 20, 1850. Treat. & Conven. 
p. 118. As will be observed, the portions of the treaty so terminated 
were those relating to commerce and navigation, leaving permanently 
and perpetually binding on both powers those parts relating to peace 
and friendship, embracing, as is contended, article 26 of the treaty, 
which is as folio ws: 

"Both the contracting parties, being desirons of avoiding ail ineqnality in 
relation to their public communications and officiai intercourse, hâve agreed, 
and do agrée, to grant to their envoys, ministers, aiid other public agents the 
same favors, immunities, and exemptions which those of the most favored 
nations do or shall enjoy; it being understood that whatever favors, immu- 
nities, or privilèges the United States of America or the republic of Chili may 
find it proper to give to the ministère ànd public agents of any other power 
aball, by the same act, be extended to those of each of the contracting parties." 

It being stipulated by the convention between the United States and 
France, ratified April 1, 1853, that their consuls shall never be com- 
pelled to appear in court as witnesses, it is urged that thé same privilège 
attaches to the consuls of Chili by virtue of article 25 of the treaty of 
1832 above cited. In the case of In re IMon, 7 Sawy. 561, which arose 
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iii 1854, it was hèld by the court that, because of the stipulation in the 
treaty betwèén the United States and France to the efifect that their con- 
suls shall never be compelled to appear in court as witnesses, such con- 
suls are not amenable to the compulsory process of the courts requiring 
theii" attendance, nctwithstanding the provision of the constitution of 
the United States securing to the accused in criminal prosecutions the 
right to hâve compulsory process for obtaining witnesses in his favor. 
The subpcena served upon Mr. Dillon also réquired him to produce à 
certain document, said tô be in his possession. Having failed to appear, 
an attachment was issued, and he was brought into court, from which, 
after a hearing of the matter, he was discharged. When the attachment 
was served, he hauled down his consular flag, and the case was taken up 
by the Prench minister at Washington as involving a gross disrespect to 
France. A long and animated controversy between Mr. Marcy, then 
secretary of state, and the French government ensued. The fact that an 
attachment had issued, under which Mr. Dillon was brought into court, 
was regarded by the French government as not raerely a contravention 
of the treaty, but an offense by international law; and it wasargued that 
the disrespect was not purged by the subséquent discharge of Mr. Dil- 
lon from arrest. It was urged, also, that the fact that the subpœna con- 
tained the clause dixces tecum involved a violation of the consular ar- 
chives. Mr. Marcy, in a letter of September 11, 1854, to Mr. Mason, 
then minister at Paris, discusses thèse questions at great length. He 
mairitains that the provision in the fedetal constitution giving défend- 
ants opportunity to meet witnesses produced against them face to face 
overrides conflicting treaties, unléBS in cases where such treaties embody 
exceptions to this right recognized as such when the constitution was 
framed. One of thèse exceptions relates to the case of diplomatie repré- 
sentatives. "As the law of évidence stood when the constitution went 
into effect," says Mr. Marcy, "arabassadors and ministers could not be 
served With compulsory process to appear as witnesses, and the clause 
in the constitution referred to did not give the défendant the right in 
oriminal prosecutions to compel their attendance in court." This priv- 
ilège, however, Mr. Marcy maintained, did not extend to consuls; and 
consuls, therefore, could only procure the privilège when given to them 
by treaty, which, incriminai cases, was subject to the limitations of the 
constitution of the United States. Mr. Marcy, however, finding that 
the French government continued to regard the attachment with the 
subpœna duces tecum as an attack on its honor, ofFered, in a letter to Mr. 
Mason, dated January 18, 1855, to compromise the matter by a sainte 
to the French flag upon a French man-of-war,stoppingat San Francisco. 
Count de Santiges, the French minister at Washington, asked, in addi- 
tion, that when the consular flag at San Francisco was rehoisted it should 
receive a salute. This was declined by Mr. Marcy. In August, 1855, 
after a long and protracted controversy, the French government agreed 
to accept as a sufficient satisfaction an expression of regret by the gov- 
ernment of the United States, coupled with the provision that "when a 
French national ship or squadroa shall appear in the harbor of San 
v.48F.no.l— 7 
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Francisco the United iStates authorities, there, military or naval, will 
Balute the national flag borne by such ship or squadron with a national 
sainte, at an hourto be speeifted and agreed on with the French naval 
conjmanding officer présent, and the French ship or squadron whoseflag 
is thuB saluted will return the sainte, gun for gun." Whart. Int. Dig. 
p. 666. 

It wiU therefore be seen that while the court held, in DiUori's Gaae, that 
the provision of the constitution securing to the accused in criminal pros- 
ecutions the rîght to bave compulsory process for obtaining witnesses in 
their favor does not authoriise the issuing of such process to such consuls 
who, by express treaty, are not amenable to the process of the courts, 
the state department ôf the government contended that that provision 
overrides conflicting treaties, «ot embodying exceptions to the right 
guarantied, recognized as such when the constitution wasfrained,within 
whioh exceptions consuls did not come. In the présent case, however, 
the ■ provision of the constitotioni referred to in Di^kn^a Casei& not in- 
Tolved; for Mr. Catton bas not been subpœnaed as a witness for the dé- 
fendants, but on behalf of the prosecution. And ifhe is entitled, as in 
^ect it is declared he is, by article 25 of the convention of 1832, and 
by the exequatwr issued to him by the président, to the same privilèges 
andinimunities as are grftnited to the consuls of France, it would seem 
to foUow that he is exempt from compulsory process to attend the court 
as a witness. , 

But for anotber reason I db not think he should be compelled to attend 
as a witness in this cause. iTbe offenses^ith whioh the défendants 
stand charged are violations of the neutrality laws of the United States, 
and eonsist in the giving of aid to those who now constitute the estab- 
lished and recognized govennnent of Chili. Having succeeded and be- 
come recognized, the acts of that government from the commencement 
c J its existence will be upheld as those of an independent nation. Fïfl- 
■iams y. Bruffy, 96 U. S. 176. ; To require the représentative of that gov- 
ernment to appear and give testimony against those alleged to bave aided 
its establishment would not only be oontrary to the principle upon whioh 
neutrality laws are based, but tyould strongly tend to give grave offense 
to the government now recognized by the United States, and withwhich 
this government, happily,'i8 at peace. The motion. ou behalf of the 
vioe-consul is allowed. 
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TJnited Statis V. Teumbdll et al. 

(District Court, S. D. ÇaV/omla. November 8, 1891.) 

L Rbctbautt Laws— Fubnjshino Akks to Poebio» iNauBOBKT— "Fittingout" Vbs- 

SBL. 

Rév. St. XJ. S. S 5383i'i)re8criblng a pnnisbmènt for any person who is in any way 
concérnèd in "furnishing, fittingout, or arming>'aajr vessel with intent that ahe 
sîiall be employed in tbe service of any foreign state or people, to cruise or commit 
taostilities against any foreign state or people with whom the United States are at 
peace, does not cover the act of purchaBiug arma an^ munitions of war, and putting 
tbem on board a vessel sent to reçoive tbem, with intent that tbey shall be carried 
to a party of insurgents in a foreign oountry, to bé nsed in oàrrylng on war against 
tbe government tbereof, but whlch are not designed to couetitute any part of tbfl 
fittings or furnisbings of the vessel herself. 
8. Sahb— Settino on Poot Expédition— What Constitutiss. 

When a party of insurgents, already organized and carrying on war against •tbQ 
government of a foreign country, send a vessel to procure arms and ammunition in 
the nultéd Statf^s, the act of purchasing such arms and ammunition, and plabing 
them on board the vessel, is not within the scopc of Rev. St. U. S. § 5386, presorib- 
ing a punishmeat for every person who, within tbe limits or jurisdiction of the 
tJnlted States, begins or sets on foot, or provides or prépares the means for, any 
military expédition or enterprise, *'to be carried on from thence. " 

At Law. Indictment of TrnmbuU aad Burt for violation of nea- 
trality laws. 

W. (Me, U. S. Atty., and AUxander Oamphetl and A. W. HuUon, Spé- 
cial Asst. U. S. Attys. 

Page & EeUîs, Stephen M. White, and George J. Denis, for défendants. 

Ross, J. The indictment in this case contains 11 connts, the first 4 
of which, in efifect, charge that on the 9th day of May, 1891, at a cer- 
tain designated place in this judicial district, near the island of San Clé- 
mente, the défendants unlawfully attempted to fit out and arm, âtted 
out and armed, procured to be fitted out and armed, and were know- 
ingly concerned in furnishing, fitting out, and arming, a certain steam- 
ship called the " Itata," which was then and there in the possession and 
under the control of certain citizens of the republic of Chili, known as 
the "Congressional Party," and who were then and there, in said repub- 
lic, organized and banded together in great numbers in armed rébellion 
and attempted révolution, and carrying on war against the republic of 
ChUi, and the government tbereof, with which the United States then 
and at the time of the finding of tbe indictment were at peace, with in- 
tent that said ship should be employed in tbe service of the aforesaid 
Congressional Party, to cruise or commit hostilities against tbe then estab- 
lisbed and recognized government of Chili, with which this government 
then was at peace, contrary to the provisions of section 5283 of the Re- 
vised Statutes of the United States, which section is as follows : 

** Every person who, within the limits of the United States, âts out and 
arms, or attempts to fit out and arm, or procures to be fltted out and armed, 
or knowîngly is concerned in the furnishing, fitting oi^t, or arming of, any 
vessel, with intent that such vessel shall be employed in the service of any 
foreign prince or state, or of any colony, district, Or people, to cruise or corn- 
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mit hostilities agaînst the subjectg, citizens, or property of any foreign prince 
or state, or of any colony, district, or people, with whom the United States 
are at peace, or who issues aud delivers a commission witbin the territory or 
jurisdiction of tlie United States, for any vessel, to the intent that she shall 
be so employed, shàll be deeméd guilty of a high misdemeanbr, and shali be 
flned not more than ten thousand dollars, and imprisoned not rnorethan three 
years. And every such vessel, hier tackle, apparel, and fumiture, togethef 
with ail materials, arms, ammunition, and stores, which may hâve been pro- 
cured for the building or equipment.tlièreof, shall be forfeited, one-half to the 
use of the informer, and the other balf to the use of the United States." 

The neXt three counts of the indictment, in effect, charge that the de- 
fendaiits, at the same iime and place, increased, unlawfully procured to 
be increased, and were knpwingly cohcerned in increasing, the force of 
a certain ship of war and armed steam-ship called "Itafa," which arrived 
at the port of San Diego in this judicial district on the 2d day of May, 
Ï891 , and was at tne time of her said arrivai, and to and including the 9th 
day of May, 1891, (during which time she remained within the juris- 
dictioij of the United States and bf this court,) a ship of war in the serv- 
ice of a certain foreign people called the "Congressional Party," then citi- 
zens of and residing in the republic of Chili, and who were then and there 
banded tbgether in large numbers, in open arméd rébellion, and at- 
tempted forcible révolution, aud making war against, and being at war 
with, a certain foreign state, namely, the republic of Chili, and the law- 
ful government thereof, with which the United States then, and at the 
finding ôi the indictraeht, were at jieace, by adding to the force of said 
armed vessel an equipment solely applicable to war, viz. , by adding to 
her equipinent 10,000 rifles, 10,000 bayonets, and 500,000 cartridges 
therefoi*, cbntrary to the pfovisionis bf Section 6285 bf the Revised Stat- 
utèé 6f the United States/ 'which is' as foUows: 

"Évèi'y person who, within the territory or jurisdiction of the United States, 
incrëases'br augments,br procures to be increased or augmeuted, or know- 
inglylS Concefned in increasing or'à'u^^raenting, the force bf ^ny shipof war, 
cruiserj or other armed vesselv whichî at the tlmé of her arrivai within the 
United States,, was a ship pf war,: ôr.cruiser, or armed vessel, in the service 
of any fçreign prince or state, or of any eolony, district, or people, or belong- 
ing to tlip subjects or citize,ns of any such prince or state, colony, district, or 
peopié,,the'samë being at war with àny foreign prince or state, or of any eol- 
ony, diàtWct, or people, with whom thè United States are at peace, by adding 
to the nùmber of the gùns ctf such vessel, or by changing those on board of 
her for guns of a lârger caliber, or by adding thereto any équipaient solely ap- 
plicable to war, shall be deemed guilty of a high misucineanor, and shall be 
flned not more than oue thousand dollars, and imprisoned not more than one 
year." ' y\ ' . j..,. ■ • 

The ilast four counts of the indictment,- in effect, charge that the de- 
fendants, at thé same tiine and place, began, set on foot, provided the 
means for, and prepared the nieans for, a certain military expédition to 
be carried on from therice agaihst the territory and dominions of a foreign 
stàte, namely, the republic ofChiliV^the United States then and there, 
and at the ticàe of the finding of the indictment, being at peace with 
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eaid republic, — contrary to the provisions of section 5286 of the Revised 
Statutes of the United States, which is as follows: 

"Every person who, within the territory of the United States, begins or 
sets on foot, or pro vides or prépares the means for, any military expédition 
or enterprise, to be carried on from thence against the territory or dominions 
of any foreign prince or state, or of any colony, district, or people, with whpm 
the United States are at peace, shall bedeemed guilty of a higli misdemeanor, 
and shall be flned not exceeding three tbousand dollars, and imprisoued not 
more than three years. " 

The évidence introduced by the United States in support of the in- 
dictment behig concluded, the court is asked by the défendants to direct 
the jury to return a verdict of not guilty, on the gronnd that the évi- 
dence introduced on the part of the prosecution is insufficient to sustain 
any count of the indictment. For the purposes of the motion, every 
fact that the évidence tends to establish must, of course, be considered 
as proven. 

Briefly stated, those facts are as follows: In January of tbis year the 
steam-ship Itata was an ordinary merchant vessel. Early in that month 
she was captured in the harbor of Valparaiso, Chili, by thé people des- 
ignated in this indictment as the "Congreesional Party," and who were 
then engaged in an effort to overthrow the then established and recog- 
nized government of Chili, of which Balmaceda was the head, The 
Itata was by the Congressional Party put in command of one of its offi- 
cers, and was used in their undertaking as a transport to convey troops, 
provisions, and munitions of war, and also as an hospital ship, and one 
in which to confine prisoners. Four small cannon were also put upon 
her decks, and she carried a jack and pennant. Some time prior to the 
following April the défendant Trumbull came to the United States as an 
agent of thei Congressional Party, and about the month of April went to 
the ci,ty of New York, and there bought from one of the large mercan- 
tile firmsof that city, deaJing in such matters, 6,000 rifles and 2,000,- 
000 cartridges therefor, with the intention and for the purpose of sending 
thera to the Congressional Party in Chili for use in their effort to over- 
throw the Balmacedan government. The sale and purchase of the arms 
and ammunition were made in the usual course of trade. Trumbull 
caused them to be shipped by rail to San Francisco, and engaged the 
défendant Burt to accompany them, which he did. Arrangements had 
been made by Trumbull with bis principals in Chili, by which they 
were to send a vessel to the United States to get the arms and ammuni- 
tion, and convey them to Chili for the use of the Congressional Party 
there. The Itata was dispatched by that party for that purpose, and 
was accompanied as far as Cape San Lucas by the Esmeralda, a war ship 
then in the service of the Congressional Party. At one of the Chilian 
ports the Itata took on board some soldiers, with their arms, by one wit- 
ness stated to be about 150, and by another to be about 12, in number. 
At San Lucas the captain of the Esmeralda took command of the Itata, 
and the captain of the latter was left there in command of the Esmeralda; 



102 lïlDEEAL RBPOKTEK, VOl. 48. 

Théltàtathen proceeded to San Diego, reaily in commandofthe Esmer- 
alda's captain, but ostensibly in oommand of another, who represented 
to the custonip ofiBcers at that port ,that she was an ordinary merchant- 
man, and was bound to some port on the northern coast. Before com- 
ing into the port of San Diego, or into the waters of the United States, 
the Itata hauled downher jack ànd pennantj the cannon theretofore car- 
ried on her decks were rémoved and stowed in her hold, as were also the 
arms of the soldiers she carriéd; and their unif'orms, as well as those of 
the officerB, were removed, and ail appeared in civilian's dress. At that 
port she laid in stores of coal and provisions, ail of which were bought 
in the open market, and some of which were marked "Esmeralda." 
Meanwhile TrumbuU had chartèred a schooner, called the "Robert and 
Minnie," in San Francisco to take the arms and amnlunition from there 
to a point in this judicial district, then expected to be near the island of 
Catalina, where she could meet the Itata, and deliver them on board of 
her to be conveyed to Chili for the purposes already stated. The schooner 
Robert and Minnie accordingly took on board the arms and ammunition 
at the port of San Francisco, and, in charge of the défendant Burt, pro- 
ceeded to the neighborhood of Oatallina island, where she expected to 
meet the Itata. In the niean tîme the suspicion of some of the ofBcers 
of the United States that the neutrality laws were being violated was 
aroused, and the marshal of this district was directed hy the attorney 
gênerai to detain the Itata, if such was found to be the case; and, act- 
ing upon those and certain instructions from the district attorney of this 
judicial district, he went on board the ship at San Diego, and put a 
fceeper in charge of het, and then went in search of the Robert and Min- 
nie, which he did not find in the waters of the United States. Commu- 
nication was, however, had between the Itata and the schooner, and a 
point near San Clémente island was fixed upon as the place of meeting for 
the purpose of transferring the arma and ammunition from the schooner 
to the ship. Accordingly, the Itata, on the 6th day of May, 1891, with- 
out obtaining clearance papers, and against the protest of the person left 
on board and in charge of her by the marshal, weighed anchor, and 
steamed out of the harbor of San Diego, with him on board, to meet tho 
Robert and Minnie and receive the arms and ammunition. The mar- 
shal's keeper was, however, put ashore at Point Ballast, before leaving 
the harbor. While steaming out of it, one or more of the Itata's can- 
non were brought on deck, and some of the soldiers on board of her ap- 
peared in uniform. On the 9th of May the Itata and Robert and Min- 
nie came together aboUt a mile and a half southerly of San Clémente 
island, and there the arms and ammunition in question were taken from 
the schooner, and put on board the ship in original packages, and the 
latter at once left with them for Chili. 

No évidence was introduced tending to show that the Congressional 
Party ever received any récognition, of any character from the govern- 
ment of the United States until September 4th, when it was recognized 
as the established and only govemment of Chili. But siiice the argu- 
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ment and submission of the motion the counsel for the United States 
bave called tbe attention of the court to the following facts furnished by 
the respective departments, to-wit: On March 4th, the secretary of the 
navy cabled Admirai McCann"to proceed to Valparaiso, and observe 
strict neutrality, and take no part in troubles between parties fnrther 
than to protect American interests." On March 26tb, the secretary of 
the navy cabled Admirai Brown, -who had superseded Admirai Mc- 
Cann, "to abstain from proceedings in nature of assistance to eJther, that 
is, the Balmaceda or Congressional Party; that the shipa of the latter 
were not to be treated as piratical, so long as they waged war only against 
the Balmaceda government." On April 25th, Secretary of State Blaîne 
cabled the American minister, "You can act as mediator with Brazilian 
ministerand French chargé d'affaires." On May 5th, Minister Egan cabled 
this government, "Government of Chili and revolutionists hâve accepted 
médiation of the United States, Brazil, and France most cordially; those 
of England and Germany declined," On May 7th, Acting Secretary of 
State Wharton acknowledged the dispatch of Minister Egan, and "ex- 
pressed hope that through combined eflForts of the governments in ques- 
tion the strife which bas been going on in Chili may be speedily and 
happily terminated." On May 14th, Acting Secretary of State Wharton 
cabled Minister Egan that "French minister reports threats to shoot the 
insurgent envoya by Balmaceda, "and directed that they should hâve or- 
dinary treatment under flag of truce. 

The foregoing are the facts of the case as now presented, and the ques- 
tion the court is called upon to décide is whether they are suflScient to 
justify a verdict against the défendants under any count of the indict- 
ment. The counsel for the United States concède that they are in- 
sufficient to justify a verdict against the défendants under either of the 
counts that are based on section 5285 of the Revised Statutes. It seems 
to me the same tbing is equally true in respect to those counts that 
are based on section 6286. The very terms of that statute imply that tbe 
military expéditions or enterprises thereby profaibited are such as orig- 
inate within the limits of the United States, and are to be carried on 
from this country. "Every person who, within the limits or jurisdic- 
tîon of the United States, begins or sets on foot, or provides or prépares 
the means for, any military expédition or enterprise, to be carried on 
from thence," — that is to say, from the United States,— is the language 
of the statute. If the évidence shows that in this case there ever was 
any military expédition begun or set on foot, or provided or prepared for, 
within the sensé of this statute, it was begun, set on foot, provided and 
prepared for in Chili, and was to be carried on from Chili, and not from 
the United States. But I think it perfectly clear that the sending of a 
ship from Chili to the United States, to take on board arms and ammu- 
nition purchased in this country, and carry them back to Chili, is not 
the beginning, setting on foot, providing br preparing the means for any 
military expédition or enterprise, within the meaning of section- 5286 of 
the Eevised Statutes. The cases of 27ie Mary A. Hogan, 18 Fed. Rep. 
629; U, 8. v. Ttea Hvndred and Fourteen Boxes of Arma, de. , 20 Fed. Rep. 
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50; and U. S. v.; Roenâi 17 Fed. Rep. 142, — citcd by counsel for the 
United States insupport of their position in respect to this point, — do 
not at ail support it. In each of those cases there was a military expé- 
dition, and it was oi^anized within, started from, and was to be carried 
on from the United Btates. The facts of those cases are wholly diflferent 
from the faetsof the présent case. 

There remiEiin for considération the four counts of the indictment that 
are based on section 5283 of the. Revised Statutes. The first of thèse, 
as has been seen, charges that the défendants, on the 9th day of May 
last, at a certain designated place within this judicial district, unlawfully 
fittedout andiarmed a certain steaniTship called the "Itata," which was 
then and there in the possession and underthe control of certain citizens 
ôf the republic of Chili, known as the "Congressional Party," and who 
were then and thére, in said republic, organized and banded together in 
great numbers in' armed rébellion and attempted révolution, and carry- 
ing on war against the republic of Chili and the government thereof, 
with which the United States then, and at the time of the finding of the 
indictment, wereatpeace, with intent that said ship should beemployed 
in the service of the aforesaid Congr^sional Party, to cruise or commit 
hostilities against the then established and recognized government of 
Chili, with which this government then was at peace. The secoûd 
count charges that the défendants, at the same time and place, attempted 
to do the same thing; the third count charges that, at the same time and 
place, they unlawfully procured the same thing to be done; and the 
fourth that, at the same time and place, défendants were " unlawfully 
and knowingly concerned in the fumishing, fitting out, and arming" of 
the Itata, with intent, etc. 

It is contended on behalf of the défendants that section 6283 has no 
application to this case, for the reason that the people designated in the 
indictment as the "Congressional Party" do not constitute a people, 
within the meaning of that section. It is beyond question that the 
status of the people composing the Congressional Party at the time of the 
commission of the alleged offense is to be regarded by the court as it 
was then regarded by the political or executive department of the United 
States. This doctrine is firmly established. Gldston v. Hoytt 3 Wheat. 
246, 324; U. S. v. Paimer, Id. 610, 6Z5; Kmnett v. Chambers, 14 
How. 38; Whart. Int. Law Dig* pp. 551, 652, and cases there cited. 
If the dispatches from the secretary of the navyy the secretary of state, 
and acting secretary of state, already referred to, are to be considered as 
indicating the light in which the people composing the Congressional 
Party of Chili were regarded by the executive department of this gov- 
ernment prier to their récognition, on the 4th of September, the position 
of the United States towards them seems to hâve been similar to that 
taken by the United States towards the insurgents against Hayti in 1869. 
That position was thùs stated by Mr. Fish, then secretary of state, in a 
letter dated September 14,. 1869: 

"(1) That we do not disputé 'the right of the government of Haytl to treat 
tfae offlcers and crew of the Quaker City and Florida (vessels in the sei'vice of 
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the insurgents agalnst Hayti) as pirates for ail intents and purposes. IIow 
they are to be regarded by their own legitimate governnient is a question of 
municipal law, into which we hâve no occasion, if we had the right, to enter. 
(2) That this governmeut is net aware of any reason which would require or 
iustiîy it in looking upon tlie veasel named in a différent light from any other 
vessel employed in the service of the insurgents. (3) That, regarding thein 
simply as atraed cruisers of the insurgents, not yet aclînowledged by tliis gov- 
ernment to hâve attained belligerent rights, it is compétent to the United 
States to deny and resist the exercise by those vessels, or any other agents of 
the reliellion, of the privilèges which attend maritime war, in respect to our 
citizens or their property entitled to their protection. We may or may not, 
at our option, as justice or policy may require, treat them as pirates in the 
absolute and unqualifled sensé, or we may, as thecircumstances of any actual 
case shall suggest, waive the extrême right, and recognize, where facts war» 
rant it, an actual intent, on the part of the individual offenders, not to depre- 
date in a criminal sensé and for private gain, but to capture and destroy jwe 
belU. It is suflBcient for the présent purpose that the United States will not 
admit any commission or authority proceeding from rebéls as a justification 
or excuse for in jury to persons or property entitled to the protection of thié 
government. They will not tolerate tlie search or stoppîhg, by cruisers in the 
rebel service, of vessels of the United States, nor any other act which is only 
privilfged by recognized belligerency. (4) While asserting the right to cap* 
ture and destroy.the vessels in question, and others of similar character, if 
any aggression upon persons or property entitled to the protection of this 
government shall recommerid such action, we cannot admit the existence of 
any obligation to do so in the interest of Hayti or of the gênerai security bf 
commerce." 3 Whart. Int. Law Dig. pp. 465, 466. 

Does section 5283 of the Revised Statutes apply to any people whom it 
is optional with the United States to treat as piratés? That section is 
found in the chapter headed "Neutrality," and it was carried into the 
Revised Statutes, and was originally enacted in furtherance of the obli- 
gations of the nation as a neutral. The very idea of neutrality imports 
that the neutral will treat each contending party aUke; that it will accord 
no right or privilège to one that it withholds from the other, and will 
withhold none from one that it accords to the other. In the case of U. 
S. V. Qmncy, 6 Pet. 446, the suprême court of the United States said 
that the woi:d "people," in the 3d section of the act of April 20, 1818, 
(and from that carïied into the Revised Statutes as section 5283,) "is one 
of the dénominations applied by the act of congress to a foreign power." 
This can hardly mean an association of people in no way recognized by the 
United States, or by the government against which they are rebelling, 
whose rébellion has not attained the dignity of war, and who may, at 
the option of the United States, be treated by them as pirates. Prior to 
the passage of the act of April 20, 1818, the suprême court of the United 
States, in the case of Gelston v. Hoyt, 3 Wheat, 246, speaking through 
Mr. Justice SxoEY, held that section 3 of the act of 1794, prohibiting 
the fi1;ting out any ship, etc., for the service of any foreign prince or 
stàte, to cruise against the subjects, etc., of any foreign prince of staite, 
with which the United States were at peace, dîd not apply to any new 
government, unless it had been recognized by the United States, or by the 
government of the country to which such new country bdonged; and 
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that a plea which set up a forfeitûre under that act, in fitting out a ship 
to cruiçe against such uew state, must àver such récognition, or it is bad. 
Congress, in passing tlie subséquent act of April 20, 1818, by which the 
provision rëfèrred tq of the act of 1794 was, in substance, re-enacted, 
must be pr^sumed to bave knpwn the construction that had been thereto- 
fore put by the supreme court upon the words "prince, or state" in the 
act of 1794, and with that knowledge, in passing theactof 1818, inserted 
in the same clause the words "colony, district, or people." This was 
donc, according to Dana'è Wheat. Int. Law, § 439, note 215, and Whar- 
ton's Int. Law Dig. p. S61, upon the suggestion of the Spanish minister 
that the South American provinces then in revolt, and not recognized 
as independent, might not be in,cluded in the word "state." But in every 
one of thôse instances the United States had acknowledged the existence 
of a 8ta!té of war, and, as ia conséquence, the belligérent rights of the 
proviiices. The Ambrosè lÀght, 25 Feà.Rep. 414, and références there 
made.' ,, " ,,t ' , " !,' 

It will be observed iJmt the supreme court, in ; jthe case of Gdston v. 
Hoytf did not say that the independence of the new govemment must 
hâve been recognized by the United States to make the statu te of which 
it was speâking applicable. There are différent kinds or durées of réc- 
ognition, but can it bè properly said that, in passing an act in further- 
ance of the obligations pf the nation as a neutral, congress was legislat- 
ing with référence to a pepple not in any way recognized by the govern- 
ment of the United States, and whom it might, at its option, treat as 
pirates? 'fTo fell within the statute," sàid Judgè Brown in the case of 
The Caronddetf 37 Fed* Rep. 800, " the vessel mtist be intended to be 
employed in the service of one foreign prince, state, colony, district, or 
people, to cruise or commit hostilities against the subjects, citùens, or 
property of auother, with which the United States are *iat peace.' The 
United States can hardly be said to be ' at peace,' in the sensé of the 
statute, with a faction which they are unwUling to recognize as a gov- 
ernment; nor could the cruising or committingof hostilities against such 
a mère faction weU be said to be committing hostilities against the ' sub- 
jects, citizens, or property of a district or people,' within the meaning 
of the statute. So, on the other hand, a vessel, in entering the service 
of the opposite faction of Hippoly te, could hardly be said to enter the 
service of a foreign 'prince or state, or of a colony, district, or people,' 
unless our governmènt had recognized ; Hippolyte's faction as at least 
constituting a belligérent j which it does not appear to hâve donc." At- 
tomey General Hoar, however, in a letter to Mr. Fish, secretary of state, 
of date December 16, 1869, (13 Op. Atty. Gen. U. S, 177,) said: 

"Undoubtedly the ordmary application of the statute [in question] is to 
cases where the United States intends tp maintain its neutrality in wars be- 
tween two other nations, or where bpth parties to a contest hâve been recog- 
nized as beltigerents; that is.as havingàsufflcientlyorganized political exist- 
ence to enable them to câi'ry on wàr. But tlie statute is not confined in ita 
terms, nor, as it seems to me, in its scope and proper efCect, to such cases. 
Uider it, any persons who are insuigents, or engaged in what would be re- 
garded under our law as levying wari^àinsttbe soverelgn power of the na^ 
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tion, though few ia number and occupying however small a teiritory, might 
procure tbe fitting out and armingof yessels with intent to commit hostlli- 
ties.against a nation with wliich we were at peace, and with intent that they 
shoqld be eniployed in the service o£ a • colony, district, or people ' not wag- 
ing a recojnized war." 

The attention of Attorney General Hoar does not appear to hâve been 
attracted to the décisions of the suprême court and other cases above 
cited, nor are any authorities cited in support of the views expressed by 
him. In my opinion, it is, to say the least, extremely doubtful whether 
sectiop 6283 of the Revised Statutes applies to the présent case. But, 
assuming that it does, the évidence does not sustain the charges based 
upon it It does not show, or tend to show, that the défendants, or 
either of them, attempted to do, or procured to be donc, or were con- 
cemed in doing, aiiything that they did not in fact do. What the évi- 
dence shows that they did do hàsalready been stated. If none of those 
acta constitïlted the arming, fitting out, or furnishing the Itata with the 
intent that she should be employed to cruise or commit hostilities against 
the then çstablished govemment of Chili, it necessarily foUows that the 
prosecution bas failed to prove the case alleged against the défendants, 
and the motion made on their behalf should be granted. One of the 
counsel for the United States conceded, on the argument, that the évi- 
dence is insufficient to show that the défendants fitted out and armed the 
Itata, buthe contended strenuously thatit is sufiBcierit to show that they 
were knowingly concerned in " furnishing " her. Of course, if he is right 
in the concession, it results that the first count is not established by 
proof; and, since the évidence does not tend to show that the défendants, 
or either of them, attempted to do, or procured to be donc, anything 
they did not in fact do, the second and third counts would also fall. 
If, as is thus conceded, and as seems to me to be clear, the putting on 
board the Itata of the arras and ammunition, under the circumstances 
and for the purposes stated, did not constitute the fitting out and arm* 
ing of that vessel, it is difficult to understand how the same acts, com- 
mitted under the same circumstances and for the same purposes, con- 
stituted the "furnishing " of her. There is nothing in the évidence tend- 
ing to show that any of the arms or ammunition were intended for use 
by the Itata. On the contrary, the whole case shows thaï the défend- 
ants caused them to be put on board of her with the intention that she 
should transport them to Chili for the use of the insurrectionaty party 
there. This does not constitute the fitting out, arming, or furnishing of 
the Itata, with intent that she should be employed to cruise or commit 
hostilities in the service of the insurrectionary party against the then gov- 
emment of Chili. In principle, the case is, Ithink, much like that of 
The Fiorîdà, decided by Judge Blatchfoed in 1871, and reported in 4 
Ben. 452. That was a suit against the Florida for an alleged forfeîture 
incurred under the third section of the act ofApril 20, 1818, now, in 
substance, section 5283 of the Revised Statutes. The court said; 

"Admitting that persons acting as agents of the insurrectionary party in 
Cuba were the real owners of the vessel and her cargo of arms and muni- 
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tions of war, and that the transactipn of the borrowin g, by Darr f rom Castillo, 
of the money wberewith the vessel and her cargo were purchased, was a 
sham, and that the vessel was to proceed with her cargo to Yera Cruz, and 
tbere vessel and cargo were to be transf erred by Darr, their nominal owner, 
to persona acting for the insurrectionary party in Cuba, and that thence the 
vessel was to take the cargo to some point ofï the coast of Cuba, and land it 
on the shore by the use of rafts niade ont of the lumber on board, towed by 
the steam-launcb on board, through shallow water, to the shore, and that Darr 
and Buoh real owners of the vessel and cargo had an intent to do ail this in 
iitting ont the vessel, and putting her cargo on board, still a violation of the 
third section of the act of 1818 is not thereby made out, A vessel fitted ont 
with intent to do this is not fltted out with intent to cruise or commit hostil- 
ities, within the sensé of that section. If so, then every vessel titted out to 
run à blockade, with a cargo of munitions of war, is necessarily fltted out, 
within the sensé of that section, to commit hostilities against the country 
whose forces hâve instituted the blockade. * * * There is no satisfac- 
tory évidence that the vessel was fumished or fltted out or armed, or at- 
tempted to be furnished or fltted out or armed, with intent thatsiie shouîd be 
employed to çr^uise or commit hostilities, in the sensé of the third section of 
the act, în' the services of the insurréctiotary party in Cuba, against the gov- 
erninènfc of Spàin. There is no'evideflce that she was intended to do anything 
more than transport her cargo to the coast of Cuba, and cause it to be landed 
there on rafts, by the aid of the launch on board. To do this was no viola- 
tion of the third section of the act, which is the one on which the libel is 
founded." - 

Iti: a lette;c.frora Attorney General Spteed to Mr. Seward, then secretary 
of state, he said: 

"I know of no law or régulation which forbids any person or government, 
whether the political désignation be real or assumed, from purchasing arms 
f rom the citizens of the United States, and shipping them at the risk of the 
purchaser. "Il Op. Atty. Gen. V. S. 452. 

The fact that secrecy and déception were resorted to in the présent 
case, as waa ^o done in the case oi The Florida, cannot bring it within 
the purview of the statute, if not otherwise within it; norcan the cir- 
cumstance that the Itata, in leaving the port of San Diego in the man- 
ner disclosed by the évidence, viola ted other provisions of law. The 
case alleged must, of course, be proved; otherwise the défendants are en- 
titled to a verdict of not guilty. 

Èntertaining the views above expressed, it becomes unnecessary to 
décide w;hat efifect, if any, should otherwise be given in this case to the 
récognition by the United States, on the 4th of September, of the gov- 
ernment established by the Congressional Party, or to détermine other 
questions raised, ail of which hâve been elaborately and very ably argued 
by CQÙnsel. 

The évidence introduced on behalf of the prosecution being, in my 
opiiiion, insuffiçient to warrant a conviction under either count of the 
indictment, the motion made on behalf of the défendants is granted, and 
this jury are instructed to find a verdict of not guilty. 
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(Standard Oïl Co. v. Southern Pac. R. Co. et al.) 
Circuit Court, N. D. Col^omta. October 12, 1891.) 

Patents foe Inventions— Combination—Oil-Oahs. 

Letters patent No. 216,^06, issued June 17, 1879, to M. C. Brown, for an improve- 
ment in csars, consisting in a division of the car into two or more parts, some of 
which Bhall be oonetruoted as tanks for carrylng oil, while others are fitted fpr or- 
dinary marchandise, the objeot being to carry such merchandise on the return trip, 
and thus obviate the necessity for haul ng empty oil-cars for long distances, are 
vcid for want of patentable combination. 

In Equity. 

PHi^bury <fc Blandîng and Langhome <fc Miller, for complainant. 

JofmS. Boone and S. 0, Démon, for respondents. 

HjswiiEY, J. This is a bîU in equity for the infringement of letters 
patent If^ô. 216,506, grànted to M, Campbell Brown, June 17, 1879, 
and assigned to complainant, for " improvement in oil-cars." The spéci- 
fication in the patent récites as follows: 

"Mj invention relates to cars, and especially to that class of cars designed 
for tranapoi'ting merchandise and oil or other liquida, and it consista in the 
parts and combination of parts herelnafter described and claimed, wbèreby 
oils OF other llquids may besafely transported in thesamecar with miscellane- 
ous merchandise. * * * Theobject, as brieflyabovestated, of mydevice, 
is to producean impioved form of carforthe transportation of oils.and liquida 
In bulk, and which shallalso be adaptedfor the transportation of ordinary mer- 
chandise on roads where a load of oil or liquid cannot be obtained on return 
trip, thua obviating the necessity of haullng empty tànk-cars over long dis- 
tances, as is now commonlydone; and to this end the construction of the or- 
dinary freight-car is modifled as follows: The car space is divided into two 
or mttre compartmenta; but, for the purposeof the présent spécification, we 
will suppose it to beidivided into three. The central compartment, as stiown 
in the drawings, would embrace about two-thirds of the entire length of ,the 
car, and is designed and adapted for ordinary storage, and for this purpose 
may be constructed in any proper manner. The two end compartraents oc- 
cupy each about one-sixtb of the entire length of the car, are located in the 
ends thereof, over the trucks, and are designed and constructed' to contain 
metallic'tanks, * * * which tanks are adapted for safely containing and 
transporting oil or other liquid. * * * i am aware that the several feat- 
ures embodied in my improvement are not independently new, and I restrict 
the invention to the spécifie combination of parts set forth in the claim. 
What I claim is: A car subdivided into two or more compartraents, each end 
compartment containing an oil-tank; said tank constructed with an inclined 
or self-draining bottom, and restlng upon a floor, forraed in counterpart 
t'herelo; sàid tank also having a tapering or inclined top, with a filling open- 
ing placed afi or near its highest point, and in line with a filling opening in 
the car-top, and there béing a removable partition, separating said tank f rom 
the next adjacent compartment, ail combined as substantially set forth." 

I9 this invention a mère aggregation, or is it a patentable combination? 
What is the distinctioû between mère aggregation and a patentable combi- 
nation? A combination of well-known sëparate éléments, each of which, 
when combined, opérâtes separately and in its old ka;y, and in which no 
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new resuit is produced which cannotte assîgned to the îndependent action 
of one ér the ottor of thë separate éléments, is an aggregation of parts 
merely, and is not patentable. But if to adapt the several éléments to 
each other in order to effiÉct their co-operation in one ofganization de- 
mands Ihe use of means without the range of ordinary mechanical skill, 
theu the invention of such means to ëffect the mutual arrangement of 
the parts would be patentable. The parts need not aet simultaneously, 
if they acft pnitedly to produce a common resuit. It is sufficient if ail 
thedevioes co-operate with respect to the work to be done, and in fur- 
therance thereof, although each device rflay perform its own particular 
function only. 

In Hailes v. Fan Wormej", the court said: 

"Itmuiit bé cohceded that à new combination, if it produces new ànû use- 
ful results, is patentable, tllOUgb ail tbe eunstituents of tbe combination were 
well known and in common use before the coinbinMtipn was made. But the 
results must bi^ the produçt of tbe conibinatjou, and npt a mère aggregation 
of seyeral results, each the complète productof pneof thecoiubined éléments. 
Comuihéd, results are not necessarily à noyel resuit, nor are they an old re- 
Bult^tbtaibed in a new and' imprpved manner. Merely bringing old devices 
into juxtaposition, and there allowing each to work eut its own eJIect with- 
out the production ufsometbiQg novel, is not invention. Ko one, by bring- 
ing together several old devices without prodncing a newand' Useful resuit, 
the Joint, product of tbe éléments of the combination, and something more 
tlian an Bggregate of old results, cari acqnire a riglit to pmvent otbers from 
using tliei same devices, either singly or in otiier combinations; or, even if a 
new and usef ul result is obtained, can prevent others from using some of the 
devicf^si omitting others in the combination." 20 Wall. 368. 

In Rèckenâwifer V. Faber, thé court eàid: 

"Thecombination. to be patentable, must produce a différent force or effect 
01° resuit in the combined forces or processes from that given by their sepa* 
rate parts,;; There in ustbe a new resuit produced by their union. If not so^ 
it isbniy an,aggregation of separate éléments," 92 U. S> 857. 

la Pickering v.MeOullough, the covittB&id: 

"In a patentable Combinàtlpn of old éléments ail the constituents must so 
enter into it'ks that each qualifies ever^othei". * * * It must form either 
a néw maiïhihe ùï a aistinct character and fniiotion, or prodiice a resuit due 
to the joint arirf co-bperating action bf'all tbe éléments,, an^ wliiihis not the 
méré adding together of separate cqUtributions." 104 tT. j5. 318. 

Numerous other authoriUes might be cited, substantially to the sam& 
effect. The làiw is well settled, the principles clearly defined. The di- 
yidiiïg lihe bèlween mère aggregation and patentable combinàtions is 
Tvell estâblîshèd. Evéry casé must fall npion one sic(e'6ï the other. No- 
case staiyîs diréçtly pn jûie pivotai line. Bïit thé i'acts are often of such 
» charactçr as to.pjake it;dî.fficult, to détermine upon which side of the 
borderline the case should be classed. This difficulty arises in tbe ap- 
plicatiôù ôfth^-facts to the principles of the law 80 frequentlyannouncèd 
by the suprême ^ourt'ofj the United: States. Xf the question is conside)-ed 
dQubtful») thç Qouri ehQulid;Overrule ademurrer to the bill, in order to 
have Uie question! fully^presented upon the flïial heariûg,. , Standkird :Oil 
Oo. v< Souilfmn foc. Ô).^ :i% Fed. , Rep. 295,; opinion hy Judgfe Saw^eb,: 
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Àhd ih sïtch a c§lée the court for like reasohs would be justified in cases 
of gi;eat hardshî,|i| to refuse an injunctioti, or dissolve a restraining order 
if oûe.ia tempç>r^r^y issued. StanÂvrd Où Co. y. ^ithem Pac. Co., 
decidedi by J,udg«; Hopfman. But when the case cornes up on final 
bearîng it is th» îduty of the Court to assume the responsibility of 
actually determihing upon which side of the border line the case falls. 
To properly décide this question the court should constantly bear in 
laind not only the principies of law applicable to such cases, but must 
keep in view the reasona for the rule upon which said principies wèrè 
fonnded. 

The sfeveral features embodied in complainant's improvement are ad- 
mitted mot to be independently new. The contention is that new and 
useful results are reachad that were not hitherto attainable under the 
prior State of the art. The resuit claimed to be new is the cheaper trans- 
portation of oil in bulk over long hauls; that is, by the combined use of 
the patented car complaiihant is enabled to save the expense of $95 hithf 
6rto paid for the expeMe of the retûm of an empty car. It isnot 
claimed that the carrying of oil one way ço-operates directly with the 
performance of carrying dry merchandise theother way, but the point 
ifelied upon is that the two co^operate directly in the performance of car- 
rying tkièrchandise both ways, thereby producing a common resuit, viz., 
a réduction of the cost of transportatiôn of oils by successive acts per- 
formed in différent parts of the service of the car; this resuit being, as 
before stated, in saving the dead loss of hauling empty cars one way; 
If this contention is sound, then the patent must be maintainedi Is it 
tenable? I am of opinion that it is not* The construction of ithis pat- 
ent, as contended for by oomplainant, would, in my judgment, be ex- 
tending tiie principle of patentability of inventions beyond the rules laid 
dbwil by the suprême court of the United States in its récent décisions 
HpontMs subject. The patentée admitd that the several features in bis 
improvement "are not ihdependently new." Upon the hearing prior 
patents were introduced, which embodied the gênerai feature of carrying 
oils orliquid and dry freight at the same time, or "for liquîd freight in 
one direction and dry freight in the other." Do the éléments of the car 
and of the oil-tank combined so co-operate as to produce a new resuit 
by their joint union? Successive action of old parts, where they aU re- 
late to each other, and ail work to a common end toperform a. common 
resultj if the resuit is new, are patentable, but in ail cases it must be a 
resuit which is due to the successive action of thèse parts. Itï Recken- 
dorfer v. Faber, supra, numerous illustrations are made. There the oom- 
bination relating to the manufacture of combined pencils and erasers 
consisted only of the application of a pièce of rubber to oné end of the 
eame pièce of wood which makes a lead-pencil. The court said: 

"Itis as if a patent should be granted for an article * * * çonsisting 
bf a Btick, twelve inches long, on one end of which la art ordinary bammer, 
and oil tiie other end is a screw-driver or a tack-drawer. * * * It is the 
case gf a garden-rake, on the bahdle end of which shduld be placed a lioe, or 
«n thé Other side of . the samë end of which should be placed a hoe. In ail 



112 l'EDEBAL BEFOBTEB, VoL 48. 

thèse cases there miglit be the advantage of carrying about one Instrument 
instead of two, or of ayoiding the liability to loss or misplacing of separate 
tools, [and thé court might bave addèd that the cost of manufacturing the 
articleà would bè much less, and that the combined articles could be soid 
cheapér thaij thë'Âëparate articles could.] The instruments placed upon the 
same rod might be more con veulent for use than when used separately. Each, 
however, performs its own duty, and nothing else. No çflect is produced — 
no resuit follows— from the joint use of the two." 

New, in the case of the lead-pencil and eraser, the hammer and screw- 
driver, and with the gardén-rake and hoe, there was not only a conven- 
ience and cheapness in the manufacture of the articles, as eombined, 
but in their use. Time would be savédiiri the work to be performed by 
having the articles in the eombined instrument; and, if the sole question 
of cheapnesà in the use wastogovern, then the décision in the Faber Case 
shotrld bave been the other way. The patent should hâve been sustained. 
The new resuit to be accomplished, in order to take the case ont of the 
rulè of aggregation of separate éléments as laid down by the suprême 
court, DQUst be a resuit produced by the manufacture of the article or 
machine itself, ite opération, union, and effect. Such illustrations are 
inade in the case already cited, as, for instance, the frame in a saw-mill 
which advances the log regûlarly to meet the saw, and the saw which 
saws the log. The two co-operate and are simultaneous in their joint 
action of sawing' through the whole log. Or in the sewing-machine, 
where one part advances the cloth and another part forms the stitohes, 
the action being simultaneous in carrying on a continuous sewing. A 
stem-winding watch-key is another instance. The office of the stem is 
to hold the watch or hang tbe chain to the watch; the office of the key 
is to wind it. A^hen the stem is made the key, the joint duty of hold- 
ing the chain and.winding the watch is performed by the same instru- 
ment. A double effect is produced, or a double duty performed, by th© 
eombined resuit. In thèse and numerous like casés the parts co-operate 
in producing the final effect; sometimes simultaneously, sometimes suc- 
eessively. The resuit cornes from the eombined effect of the several 
parts, not simply from the separate action of each. In this case there 
"la no joint opération or effect in the construction of the raiiway car and 
the oil-tank eombined which is in any manner due from the simulta- 
neous or successive action of the two as eombined. It is a mère aggre- 
gation of old éléments, producing no new resuit by the combination. 

I deem it unnecessary to notice the contention of complainant's coun- 
sel relative to the pecùliar construction of the car, further than to say 
thàti I bave carefully examined this question, and, while it may be ad- 
ihitted, for the purpose of this décision, that the construction is such as 
tib distinguish this case in some respects from Densmore v. Schofield, 102 
U. S. 376, which it is contended was foraclaim for "the combination 
of a tank and a car, however united," it is not sufficient, in my opinion, 
tq.take this case out of thé rule as stated in the othér oases to which I 
hâve referred. I bave not, in the considération of this case, overlooked 
the fact 80 frequently announeed that patents for inventions should al- 
ways be liberally construed, and ail doubts, if any exist, shpuld be 
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solved iû fevor of the patentée. I realize to the fullest extent the im- 
portance and necessity of upholding, sustaining^ and encouraging the 
inventive skill and genius of the côuntry. To quote the language of the 
suprême court of the United States: 

"Patentées, as a class, are public benefactors. and their rights should be 
protected. But the publie bas rights also. The rights of both should be up- 
held and enforced by an equaliy lirm hand wbenever they eome under judi- 
cial considération." 

l^e bill is disiiissed. 



MoBSs 17. DoMESTic Sewing-Mach. Co. 
IClrcuit Courti D. Massachusetts. Kovember S; 1891.) 

Fi.TBST8 FOB IKVBHTIDNS— ■INKIINGBKBNTS— EQtriVAl,BNTS->-DBBB8-F0BM9. 

Claim 1 of letters patent No. 883,339, granted Ootober 13, 1880, to John Hall, for an 
imprôTemënt in dress-f oifins, whercbj^ they inay be made more rèadUy aâjnatable to 
the TBTying styles andsi:^ ot dresses, was for "the combination, 'With ribs, o, of 
the spnngs, h, each pair of springs bavipg their upper ends secured to a single 
rib, and their lovrehr ends to the two ribs next the said single rib, snbstaatlslly as 
and for the purpose specified. " The spécifications show the ribs to be divided into 
sections, with the two springs attached to t e upper section, and spreading down- 
wardS to the adjoining nbs; ànd ezpressly disclaim as nêw the stretohers, blôcks, 
rests, and band, and their opération to expapd and contraot the dres»-f orm at pleas- 
ure. Beld, tbat the patent was limited to the spécifie âevice, and that the équiva- 
lent thereof was not contained in the patent of Novèmber 39, 1887, >to William H. 
Eoapp^ haying double ribs Qomposed of a single U-shaped wire extending lu an un- 
brokén pièce their entire length, and rigidly attached to a segmented waist-band. 

In Equity. Suit for infringeraeût of patent. 

Charles F. Perhina and Paysan E. Tacher, for complainant. 

John Dane, Jr., for défendant. 

CoLT, J. This is a suit brought for infringement of letterg patent No. 
233,239, granted to John Hall, Ootober 12, 1880, for a new and useful 
improvement in dress-forms. Hall was also the inventer of an adjusta- 
ble dress-form, embodied in a patent of the same date as the one in suit. 
The patent in suit is for an improvement on this prior invention, whereby , 
by means of springs attached to the ribs, the form is made more àdjust- 
ble. The spécification says: 

"This invention relates to jmproyed means for providing the ribs of a dress- 
form with the desired sprlng and elasticity necessary in order to make the 
dress-form adjustable, so as to conform to varying sizes, styles, etc., of dresses. 
* ♦ * The ribs, c, c, instead of extending each in an unbrokeh pièce for 
the entire length of the skirt, are proVided with springs, 7i, h; bbth ribs and 
springs being preferably of wood. Each rib, c, is provided with two sjirings, 
h, extending to the next adjacent ribs; the rib being beveled, so as to allow 
the springs to set at the angle shown. * * * It will be noticed that in the 
rear portion of the dress-form the springs, h, are eut off immediately after 
extending a trifle below the lower bands, k, while in front they are allowed 
to extend down while the ribs,c', are eut ofl. The effect is the same in either 
V.48F.no.l — 8 
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case; as belbw the lowcir'' bàtids, %, thé sptitigs, h,c6aae to be sprlngs, and 
perîorna the function oulyof ribs. * '*;■:■* Bymeans of the application of 
thfe springs, A> to îhe rjbs» stvength an^fliKiness ^resjecured, and much bet- 
ter elasticity and springare producéd tha^n wben the.dreaa-form relied enlirely 
lipon Jthe elasticity of an unbroken rib." 

Tlié first daim, whicb iie aione ia controyersy, is as follows: 
"(lI) i*i a diess-form, the combinationpwith ribs.OiOf the springs, h, each 
pair of springs having their upper ends secured to a sin|j;le rib, and their lower 
ends to the two libs next the said single rib, substantially as and for the pur- 
pose specifled." 

The patentée expreasly disclaims in his spécification, as not new in 
this invention, the stretchers, blocks, rests, and band, and their opéra- 
tion to expand and contractthe dress-form at pleasure; in other words, 
he expressly limits himselfto certoin, spécifie improyements in an ad- 
justable dress-form. Thè improvement covered by the first claim is 
therefore limitedr to jthe^ conobination ot ïibs baving apriijgg so arranged 
that each pair of springs bave their upper ends secured to a single rib, 
and their Icivt^rjends âprea,d^ut to the twp ribs adjoining. . 

Th& dres&'fQIxn of the âefebdarit is cQnâtructed accofding to letters pat- 
ent granted Noyéttiber 29;' 1S87, to William H. Knapp. A comparison 
of the Knàppilless-formwi^ that desçribèd in tbe Sali patent fails to 
disclose theeinploynientof BUch a eombihation of ribs and springs as 
énibody the invention ot S^l. The ribs in def^ndant's dress-form are 
composed ofasiûglewi're'iïii BUch manner as to form a double rib, being 
tJ-ahaped ât| the lower énij^, ;ahd extending in an unbfoken pièce their 
entire lengtb. The ribs are çupported in position by being rigidly at- 
tached to a waist-band divideâ irito segments; this sègmenit waist-band 
serving the purpose of the; band,, gi, of the Hall patent. In the Hall 
patent the ribs are dividé^ into sections,, àhd two springs are àttached to 
the upper sections. This forhibf rîbs, wjth the springs àttached, isnot 
found in the defendant's device. Therè is nothing in défèhdant's struct- 
ure which corresponds, or which is the équivalent, within the meaning 
bt' the patent law, of the pë^llkrly cotiStructed rj'bs and springs of the 
Hall patéht.. 'It Certainly reqûil-es ail thé irigenuiiy of the complainant's 
'^xpert to show thàt the uiibrotéri wiré rib of thé Kriapp dress-form is 
the sarfiè or thô fair équivalent of thé'rib split îhto sections, and the 
springs àttached thereto ôf the Hall patent. The ribs in defendant's 
fôïïnarecontinuousfrom wâist-bànd to base. They hayeno springs Con- 
necting sections of ribs. If the ribs, or any portion thereof, are to be con- 
sidérée! as springs, thèy bave no connection with ribs on either side. 
Bearing in mind that the Hall patent is otoly for an improvement in ad- 
justable dress-forms, I amof opinion that the défendant does not in- 
:f]:inge fhe first claim of the patent, and that the billmust be dismissed. 
, Bill dismissed. 
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Beown a aLo. Yeats et al.^ 
(District Court, S. D. New York. November 8, 1891.) 

DiEMTIBItÀOB— BbOKEBS' COMMISSIONS— GrOSS AMOUNT OV ChARTBR. 

Where a charter provided for a commission to the shlp-brokers of 5 per cent "on 
thegross amountof charter, "and also contalned a stipulation allowing a certain 
sum daily for any détention by defanlt of charterers, held, that commissions were 
due the brokers on demurrage collected under the détention clause of the chaiter, 
as well as on the f reight. 

In Admiralty. Suit to recover ship-brokers' commissions. 
Ov)m, Gray & Sturgis, for libelants. 

Wing, Shoudy & Pvinam, (C. 0. Burlingham, of counsel,) for respond- 
ents. 

Baowtt, J. The libelants, as ship-brokers, efiTected in behalf of the 
respoMénts a charter of their ship the Alex. Yeats, trhich contained a 
clause providing that "a commission of 5 per cent, oh gross amount of 
this charter " shoiild be due on the signihg thereof. The charter was for 
a vôyt^e from Manilla to New York, and contained a stipulation allow- 
ing 45 lay days for loading, and for customary dispatch on discharge; 
arid for any détention by defaull of charterers, $106.40 per day. The 
dcpaurrage collected undet this clause of the charter at Manilla amounted 
to $24^046.40, and the freight collected amounted to $15,308.11. The 
libelants, having agreed to allow two-thirds of their commissions under 
the charter to the respondents' agents, now claim their one-third of the 
stipulated commissions on the whole amount of freight and demurrage 
collected under the charter. The respondents paid into court the pro- 
portion of the commissions on freight, but contest their liability for com- 
missions on the amount collected for demurrage. 

I cannot sustain the défense. The éharter expressly provides for com- 
missions "on the gross amount of this èharter." That expression fairly 
and naturally iraports commissions ujpôn the gross amount earned by 
the ship under the provisions pf the charter. The word "demurrage" 
is not used in tho charter. But the provision for the payment of a spec- 
ified sum per day for any détention of the ship, though in the nature 
pf demurrage, is one of the express cpntract stipulations of the charter, 
just as explicit as the provision for the payment of freight at a specified 
rate. The sum collected for détention is not by way of damages or peu*- 
alty, but for the possession and use of tlie ship at a rate specifically 
agreed on. So far as I can see, there is no reason for discriminating, as 
respects the right to commissions, between any of the provisions of the 
charter under which the vessel obtains compensation. So iar as the lan- 
guage of the charter goes, freight or dead freight might be excluded as 
well as demurrage. 

The main considération urged against this view is the further provis- 
ion of the charter that the commissions were due "on the signing hereof ;" 

■Beported by Edward O. Benedict, £s^., of the New Tork bar. 
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whereaa, the claim for demurrage, it is said, could only accrue at a fut- 
ure time, after the détention ôf the vessel had occurred. But this ar- 
gument, if valid, would apply to the freight as weil; for the gross freight 
was not fixed, and could not be determined, at the time when the char- 
ter was signed, inasrauch as it gave an option to the yessel in regard to 
a considérable amount of the cargo at différent rates of freight, and upon 
the eiercise of this option the gross amount of freight depended. 

The form of charter «sed in this case is a very common one, under cir- 
cumstances like the présent. The word "due" is plainly hère used in 
the sensé of obligation ,incurred,,which was fixed and vested from the 
time of the sjgning of the charter, although the amount that might be- 
come payable under tjie différent clauses of the charter, whether of 
freight, dead freight, or demurrage, was not then determinable. The 
obligation was debitum in prsesenti, solvendum in fuluro. The reason for 
the i|se of the word "due" is further explained in the évidence tobe in 
ordef.that fhe commissions agreed upon should become an insurable in- 
tQrest,,by being madea.fixed obligation of the ship. 

The évidence further shows a very long custom in this country for the 
payment of commissions on demurrage accruing under stipulations, of 
the charter with clause like.the présent. But I do not regard, this évi- 
dence of custom as essential to the Ijbelants' claim. It was in évidence 
that the practice in England has for some time been to prpvide expressly 
for commissions on freight, dead freight, and demurrage, and that lat- 
terly that practice has been creeping into use wj|th some of the ship agents 
bere who j^re engaged in the Ênglish trade. Such an express clause 
would, in pne. respect extend further than the présent charter, since it 
would. entitle brokers to commissions on demurrage earned in cases where 
the charter did not coritain any provision as respects demurrage. In 
that case demurrage might npt be coyered by a clause like the présent, 
which proyide^.only for comnaissions "on the gross ampunt of this char- 
ter." Where the charter contains an express stipulation for demurrage 
at a specifled rate, it is one of the subjects of the broker's negotiations; 
the anjûuwt earned by the vessel under the stipulation is her charter 
compensation for the use of the vessel beyond the time stipulated, and 
is within the contract exactly as much as the freight itseif. In suçh 
cases, the phrase hère used is of the same import as if the word "de- 
murrage" were expressly used. Decree for the libelants, with interest 
and costs. 
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SoBENSiN d (A. V. Keysee.* 

(District Court, S. D. ilttîssippi. September 31, 1891.) 

DranT'iRAOE— Exceptions in Chabtbr-Pabtt. 

vVhere a charter-party allows a certain number of days for delivery of a cargo, 
and excludes f rom computation therein ail time lost by reason of flood, drought, 
storm, and any extraordiaary occurrence beyond control of the cbarterer, and the 
eharterer f ails to deliver his cargo within such time becanse of storms and a drought 
whicb affects the river, whieh is the main source of supply at the port of loading, 
he is not llable for demurrage. Pateraon v. Vàkln, 31 Fed. Kep. 663, followed, 
and Chrant v. Caoerdale, L. R. 9 App. Cas. 470, distlnguiBhed. 

In Admiralty. Libel inpersonam. 

Bouse & Grant, for libelants. 

Ford & Ford and John 0. Avery, for respondent. 

ToiiLMiN, J. This is a libel in persmam for démarrage. The libel- 
ants are theowners of the bark Urania, which had been charteted to re- 
çoive on-board at Ship island a cargo of timber. By the charter-party 
the eharterer undertook to deliver the cargo at port of loading in 27 
workifig days, which were allowed him for "actual delivery of cargo 
along-side." The charter-party stipulâtes that in the computation of 
the days for delivering the cargo shall be exduded any timp lost by rea- 
son of drought, floods, storms, or any extraordinary occurrence beyond 
the control !of the eharterer. Notice of the ship's readiness tO receive 
cargo was given on January 7, 1890, aùd the lay-dayS stipulatèd for 
would hâve expired February 12, 1890. Delivery of cargo bégan on 
February 11, 1890, and was not completed until March 30, 1890. The 
défense is that by reason of drought and storms delivery of cargo was 
delayed, and that ail the time lost was by reason bf thèse exitraordinary 
occurrences, beyond the control of défendant; and that, exclliding such 
lost time in the computation of the days allowed for delivering the cargo, 
27 working days were not cônsumed in delivering the cargo at the port 
of loading. The évidence in this case is without confiict. It shows 
that, according to the custom and usual course of business, vessels char- 
tered for Ship island obtairi timber for their cargoes from the Pascagbula 
river and its tributaries by way of Moss point. It shows that when 
timber is brought for such cargoes from Mobile and other points it is for 
some exceptional reason, and is done at extraordinary risk and expense. 
It shows that prior to the chartering of the bark Urania the défendant 
had purchased and contracted to purchase much more timber than was 
required to loàd her and the other vessels he had chartered for Ship isl- 
and at ànd about the same time, and that the delay in the delivery to 
the vessel of the cargo contracted for was by reason of an extraordinary 
drought that prevailed throughout the extent of country, affecting the 
rivers and streàms from which the intended cargo was to be obtàinëd; 
that this drought prevailed foir several months before the arrivât of the 

■Reported.by Fêter J. Hamilton,Eaq., of the Mobile bar 
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vessél, and continued for some time after her arrivai; and also thàt some 
time was lost by reason of storms that'prevailed during the laying days 
of the vessel. 

The question presented in this case, and the only real issue raised in 
it, was considered and passed on in the case of Paterson v. Dakin, 31 
Fed. Rep..682. The facts of the two cases are about identical. I hâve 
seen no reason to change the views expressed in Paterson v. Dakin, and 
I cite the opinion in that Case to susta.in the conclusion reached by me 
in this one,— that under the exceptions in the charter-party, and on the 
other proof in the casé, the défendant is not liable for the demurrage 
claimed. The proctors for libelants hâve referred to the case of Grant 
v. Coverdak, L. R. 9 App. Cas. 470, as holding a différent view from 
that expressed in Paterson v. Dakin. I bave carefully examined the 
case of Grant v. Coverdaley and I think that it is clearly distinguishable 
from the case at bar. In the one case the charter-party provides that 
"tiine to commence from the vessel being ready to load and unload, and 
ten days oii demurrage over and abpve the said lay-days at £40 a day, 
(except in case of hands striking work or frosts or floods or any other 
uuavoidable accidents preventing the loading, in which case pwner 
to baye the option of employing the steamer in some short voyage trade,)" 
etc. There the , exception is îimited to accidents preventing the "load- 
ing,"— the actual putting on board pf the cargo,— ;the very act of load- 
ing., As said by a member of the cpurt: "The exception applies only 
where the accident prevents .the load jijg, and not where it prevents or 
retards the transit pr conveyançe of the cargo tp the place of loading." 
There the shipper took on himself ail the risks conséquent upon delay 
in transit. In the other case (the one now before the court) the char- 
ter-party providea that 27 iWorking days are to be allowed in which to 
deliver cargo at the port of loading, which is understood to mean "act- 
ual deliyery of cargo along-side;" and that in the computation of the 
days allowed for deïiveringthe cargo shall be excluded any time lost by 
reason of drought, floodg, storms, or any extraordinary occurrence be- 
yond the control of the charterers. The exception hère applies where 
the accident or extraordinary occurrence prevents the delivering the 
cargo, — where siich occurrence prevents or retards the transit or convej*- 
ance of the cargo to the: place of loading. It is apparent that this ex- 
ception was put in the contract for tl^e bçnefit and protection pf the char- 
terer, and that he took on himself no risks conséquent upon delay in 
transit or conveyançe caused by drought, floods, storms, or any extraor- 
dinary occurrence beyondhis control. In Hudson v. Ède, 8 Best & S. 
631, "the charterer w^as bound to load in 30 days, détention byice ex- 
cepted; and détention in the river Danube niany miles above the, port 
excustid him, though the port itself was free; it being usual to rely on 
tjie river for traiisportation." In th?^t case the court say that theexcep- 
tion in a cha,rter-party, whereby a certain nuipberof lay-days is allowed; 
t^ the charterer, but détention by içe is nçt to be reckoned as such, ap- 
plies where the ice not only renders access to the ship impracticable in 
the port itself, but blockaupraï river by meang of which alone the in- 
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tended cargo csm be conveyed to the port. Hu^honv. Ede. supra, af- 
firmed in L. R. 3 Q. B.il2y Ekvm Hmdred Tmi af Ooal, 12 Fed. Rep. 
185. As I am of opinion that the issue muSt be found for the défend* 
ant, there will be an order entered dismissing the libel at libelants' cost. 



The Mascottb.' 
Gastbb a al. V. Thk MasooitEi (two cases.) 
lIHsprict Court, S. D. New Tork. OotoberSl, ISSU.) 



l. Cabhtebs— Damaoe to Cargo— ITNEXPLAiirED Damaob. 

!■■.. XJtàet the ordinary biU ot -ladlng, the htirden being on the carrier to showttaat 
, Hamt^e to cargo arises from an e^çepteâ péril, the oarfier Is Uable wheo he bas r»- 
oeiVeâ cargo in good condition, and delivered it dama^ed, and is unable to ézplain 
how the damage occurred. 

9. SAH'B— PlAOK OF DsUYÏIBT-r'TGA CABGOSa— ÇfOTPU. 

Toa, pargoes consigned.to the "port of New York" are, by cnstom, discharged 
on the New York side of' the Bast rirer: It haa also been customary, whén theré 
Is difflpvilty in prpouring «: berth In New York, for the shlp to gi ve notice thereof to 
the consignées of the tea, that they may hâve opportunity of finding the ship a berth 
in New York. Thé shlp iDIbscotte, with tea sud othér' cargo, arrived in the port of 
New York and was enterédatthe customrhouse at IQ o'cdockiîlonday, and could hâve 
begnn to dischargc^ 4$ honrs after. At h^f . past 1 on Wednesday, no berth bav- 
ing beén found for ber in New York by ber agents, Sbe was sent to Brooklyn; two 
tonstgnees of othenpàrtsiof the cargoof same tea.assentitag thereto. Bhortiyaft- 
erwards her agents were notifled of a berth in New York. No notice of her ina- 
billly to flnd a bérth in New York was given to the principal consignées of the tea. 
Mêla, that the ship shoùld bear the extra expense to tbe consignées of tea caused 
by transporting the cargo from Brooklyn to New York. The Fort Adélaïde, 83 Ë'ed. 
Bep.768. 

In Admiralty. Suit to recover for damage to cargo and extra éx- 
pensè caused by ship's docking in Brooklyn. 
Ckoén, Oray & Sturges, for libelants. 
Cdn^;er«<î:ÏSrKn, for claimants. 

Brown, J. 1 . As respects the claîm for damage to tea caused by oil, the 
bill ôf lading, as well afe the master's testimony, shbws that the chests 
wefe received on board in good condition. Some of the chests on deliv- 
ery were, beyond doubt, oil-stained and defaced. Ail that the claimants 
can do to exonerate the ship bas doubtless been done; but, after ail, the 
évidence sho^'S nothing more than that they cannot explain how the 
stains and defacing occurred. It négatives certain causes that might, 
under some circumstances, bave produced the damage; but this is not, 
I think, sufficient to release the ship from her légal obligation. The 
ship ias possession and control of the goods from ihe time they are de- 
livéred into her custody. ; If the goods are received in good condition, 
as this bill of lading shows they were.Êhe warrants their delivery in like 

'Reportçd by Bdward G. Benedict, Esq., of the New York bat. 
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condition, unless damaged through, the act of God, public enemies, the 
dangerâ ôf the âeas, or through some other excepted cause. The Montana, 
Ûverpool & Q. W. Steam Go. v. Phemx Ins. Co., 129 U. S. 397, 437, 9 
Sup. Ct. Rep. 469. The burden of showing that the damage arose from 
such an excepted cause is upon the ship. Ndson v. Woodruff, 1 Black, 
156. As the Mascotte's évidence does net show this, but merely leaves 
the damage unexplained, I must therefore hold the ship liable for this 
item. 

2. As respects the extra ferriage caused by the delîvery of the tea in 
Brooklyn, instead of within the tea district in New York, I think the 
libelants are also entitled to recover. The évidence in thç présent case, 
like that in the case of The Port Adelaide, 88 Fed. Rep. 753, leaves no 
doubt of the long-established custom that cargoes of tea shipped by the 
bill of lading for "the port bf New York" are to be delivered within the 
tea district on the New York side of the East river, and not in Brooklyn. 
The Maeeotte, in the présent «ase, had sulphur and rioe for part of her 
câigo, ïind'the owners ofthose parts of the cargo and bf a little tea con- 
sentëd ib the discharge of the steamer in Brooklyn. I do not perceive, 
however, how that circumstance can impair the right of the other con- 
signéèl bï tea forming an inaportant part, if not the major part, of the 
■whole cargo, to bave a delivery of their goods made in aocordance with 
the liièabiflg of the bill bf lading given forthem, as that meaning is fixed 
by the lotig-prevailing usage, or how the obligation of the ship ischanged 
in réspeci thereto. It is ônlir within a short period that mixed cargoes 
containing tea bave been brought trom China; and not more than balf 
a dozen YeSsels are mentidned as having gone to Brooklyn with such 
cargoes, when, after several days, it had been found impossible to ob- 
tain a bérth on the New York side. Even in thèse few cases, the 
most that was claimed on behalf of the vessel was that she should be 
allowed to go to Brook-yn after the lapse of three or four days from the 
time of her entry at the custom-house. Until the lapse of 48 houra 
thereafter, delivery could not be comraenced. In the présent case the 
vessel was entered at 10 o'clock on Monday. At half past 1 on the 
Wednesday following a berth was engaged in Brooklyn, her agents in 
the mean time not having found a berth in New York. Within an hour 
or two âfterw;ards, if not on the day before, (about which there is some 
dispute in the évidence,) they were notified of a berth ready for the ship 
in New York, which was decli ned. The évidence shows that since the cas© 
of The Port Addaide the number of docks for the discharge of tea on the 
New York side within the tea district bas been somewhat diminished 
by the appropriation of certain docks for railroad uses. In the change 
that circumstances enforce,,it may be that, notwithstanding a prier cus- 
tom, a vessel is not bound to wait unreasonably in order to discharge 
within the customary limit, where thèse limits, themselves bave been 
abridged. When difficulty bas been experienced heretofore in finding a 
berth within the tea district, the évidence shows that the practice bas 
been to give notice thereof to the consignées of tea, that they may hav& 
an opportunity to assist in.findipg such a berth befQrQ the ship goes ta 
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Brooklyn. Had thîs practice been foUowed in thîs instance, the évidence 
leaves no doubt that the vessel would bave been berthed in New York 
before sbe reached her berth in Brooklyn. Such a practice is a reason- 
able mode of enabling consignées to save themselves from the extra ex- 
pense of a discharge elsewhere, and outside of the customary limits; and 
whete such a berth in fact might, upon inquiry of the consignées, bave 
been found within a reasonable time, had notice been given to the con- 
signées of the inability of the ship to find a berth, and of the proposai 
to go to Brooklyn, it is the ship, and not the consignées of tea, who 
ought to pay the extra expense of going there, whatevermay be the con- 
venience to the ship, or to the consignées of other goods that the ship 
may hâve chosen to take on board, Decrees for the libelants in both 
cases, with oosts. 



The Lticy P. Miller.^ 

Hall v. The Lucy P. Milles. 

(IH&trict Couru S. D. New Tcrrk. October 21, 1891.) 

Salvaob— Standing bt Vbssel Aobotjnd. 

A. steamer ran agronnd in the East river, neap Hell Gâte, eariy in the evenlng, 
during a dense fog. Her master signaled for help.and Ubelant's tugwent to her as- 
sistance, and lay by her ail night, most of the tlme pumping to keep down the 
water In her hold; No other tngs appeared dnrlng the night, tbongh distress sig- 
nais were occasionally sonnded. It was important for the steamer to hâve aid at 
band during the night, in case of emergency, and to keep dowo the water in her 
hold. lii the morning, TOheu the fog lifted, other tugs came, and ail togèther took 
the steamer ofl the rocks to a place of safety. The value of the steamer and her 
cargo was about 138,000. Helà, that the service of the tug was a salvage service, 
ancTshe was allowed (the other claims being sèttleâ) au award of 1760. 

In Admiralty, Suit to recover salvage. 

Peter S. Carter, for libelant. 

Goodrich, Deady & Goodrich, for respondent. 

Bbown, J. Early in the evening of April 15, 1891 , the steamer Lucy 
P. Miller, in going east through HeU Gâte, against the ebb-tide, jiist 
after she had passed Hailett's point, was caught by a sudden and dense 
fog, and ran aground close to Hog's Back, heading nearly parallel there- 
with to the eastward. It subsequehtly appeared that she had run in 
between two rocks, which crushed in her bottom, and made holes for- 
Tvard on each side about six or eight feet from her keel, through which 
she made water rapidly. Her master sounded signais for help, and the ' 
Ubelant's tug, H. W. Temple, which was lying at anchor at Astoria 
■cove, in response to the signais, went to the Miller's assistance, reaching 
Jber about 8 o'clock t. îî. The tug Was fittedup with the usual wxeck- 

- 'Keported by Edward G. Benediot, Esq., of the Hew York bar; 
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ing pumps, and lay by the Miller ail night, most of the tîme puiûping, 
for the purpdse of keeping down the water iu the hold. The Miller had 
a cargo of mixedmerchandise. The cargo in the lower hold was sub- 
merged, but little of the cargo betweeo decks was wet. Signais were oc- 
casionally soanded during the night; but no other tug came near until 
early the next morning, when the fog cleared up, and the steam-tug 
Fuller, approacMng, was called in to assist. The Temple was not able 
alone to clear the hold of water, althoùgh it was claimed that she re- 
duoed its height in the ship. The FpUer was a larger vessel, with larger 
pumps, and the two together soon puroped out the water. They were 
easily able to keep her free of water, so that on the foUowing flood, at 
about 3 p. Mi ^ she was hauled oif, with the assistance of two other tugs, 
and taken to pier 49, where she was discharged during thç following 
night. The claimant, having settled with the other tugs engaged, con- 
tends that the libelant is entitled only to a compensation by the hour, 
but slightly above that of an ordinary towage service. It is urged that 
the Temple's services were of no actual benefit to the steamer ; and that 
at the moment when thè steamer was hauled ofiF the rocks the Temple 
did not bave hold ôf her. The last circumstance is true ; but only be- 
cause, at the moment whéfa the other tugs were preparing to pull the 
Miller off, the Temple, in accordance with the orders of the master of the 
Miller, was moving aroutid from her port side to her starboard side, 
where she joined with the others in taking her to pier 49. 

The service was, I thicik, essentially différent from a towiage service, 
and is not to be corripensated for upon that basis only. The place 
where the Miller grounded was one of the most dangerous in Hell Gâte. 
Her précise position and the précise danger could not be known in the 
dense fog. The libelant thoùght there was danger of her roUing over to 
starboard, as the tide went down; but, as it subsequently appeared that 
she was resting upon roqks on the starboard side also, that danger did 
not exist. But the approach to a vessel iu that position through a dense 
fog, and in a powerful tide-way setting upon the rocks of Hog's Back, 
was itself a matter attended with some danger to the Temple; and, though 
skillful and carefiil management might doubtless avoid injury, as the 
Temple avoided it, still this élément of danger is by no means to be over- 
loolïed, under suçh ciiciimetancea; and the fact that no other tug re- 
sponded to the signais while the fog lasted is significant. The Temple 
BQiight, no doubt, hâve puÛed the Miller off the rocks; but she alone 
Gouy not handle her in a etrong tide, and the fogmade it impracticable 
tp do anything more than the Temple did until the fog cleared, and the 
Otther vessels came up, on the foUowing day. In the meaii time, how- 
ever, it was important, that, the Miller should hâve a tug by her to keep 
the water down as much as possible, and to be ready to give her assist- 
■Btnçs in any emergency that might arise. This service the Temple ren- 
idered promptly, and, a» I bave said, not without some danger and difîi- 
culty in the dense fog; and she wag constantly at the service of the mas- 
ter of the Fuller. Without referring to other détails shown in the tes- 
timony, and considering that the value of the vessel and cargo was 
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about equal, amounting altogetherto $38,000, I allow to the libelant 
$750 against both, — one-third to go to the officers and crew of the tog 
in propoitioQ to their wages, the otber two-thirds to hei owners, — with 
oosts* 



Oarbou. V. Waltoh & Whanpt Co. 

(District Cmirt, D. DéUvware. September 23, 189L) 

fxaiatrxjt jutd Aoekt— Scopb ov Aitteoritt— Fobohasb TaBOcaH Brokbim. 

A Wilmington flrm empowered certain New Tork brokers to purchaee a cargo lA 
"refuse sait" equal to a sample recelved from the latter, the cargo then being ii^ 
transit from Canada. The purchase having been made, the sellers billed the articlà 
to the purchasers as "sait-cake, " which is an entlrely différent article. The latter 
BOtifled their brokers of the mistake, who presented the matter to the sellers. Tha 
latter assured them that the sait was like the sample, which représentation they 
telegraphed to the purchasers. The cargo having arrived in New York, the pur- 
chasers reauested the brokers to examine it, which the latter ref used to do, becausa 
they were ignorant ot. thé différence between the two articles. Thereupon the pur- 
chasers wrote them that the matter appeared to be straigbt, and ordered them to 
Meure a boat, and f orward the sait in It, which was done ; but on its arrivai the aiv 
tioie was f ound to be salt-oake, and the purchasers refused to reçoive It, HeiÀ, 
that the brokers acted within their authority, and an injury having resulted to tha 
boat from the acids in the sait-cake, in conséquence of tha delay caused by the re- 
fusai to reoelve it, the purchasers were Uable theretor, as well as for frelght and 
démarrage. 

In Adimralty. T^ibel in persoTtam by Thomas CarroU agûnst the Wal- 
ton & Whann Company. 

Hyland <k ZabrisUe, ht WaéiwaL 
Benj. Nidds, for respondents. 

Walbs, J. The libelant sues to recover freight, demurrage, and dam- 
ages. His daim is founded on a charter-party, which reads as folluws: 

"JtjNE 11, 1889. 
" We bave tbis daj chaitered for our principals, the Walton & Whann Co., 
Wilmington, Del., tlie steam canal-boat J. H. Taylor, to take about one taun- 
dred and sixty-flve (165) tons of refuse sait-cake in bnik frum the canal-boat 
W. E. Duryea, at pier 6, East river, to the works of the Walton & Wbann 
Co., Wilmington, Del., at the rate of one dollar ($1.00) per ton of 2,240 Ibs.; 
ehûterers to load and discharge boat, and captain to trim boat, to insure welli 
vessel tobe loaded witb customary dispatch. 

"Helleb, HmsH & Co., 
"S. G», 

"Agent». 
"Thomas Carroll, 

"Wm. 1>ennt, 

"Agt. 
"Thro Jfr. Dmnp, 10 South St." 

The Duryea's cargo, which had been pnrchased for the défendants by 
their agents, Heller, Hirsh & Co. , was taken on board of the Taylor, «ud 
«arried to Wilmington, where the libelant reported his arrivai and 
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readinesa td dîscharge to thé défendants, who refused to aoeept a delîv- 
ery of or permit the cargo to be landed at their wharves; assigning as a 
reason for theic refusai tbat the cargo, waanot like the sample by wbioh 
they had purchased, and tbat their New York agents had exceeded 
their authority in chartering the libelant's boat. In conséquence of this 
action on the part of the défendants, the libelant allèges tbat he was de- 
tained at Wilmington for several days before he could dispose of bis 
cargo by storing it in a warehpuse, and tbat in the mean time bis vessel 
•was injured by thè action of the acid contained in the cargo, which 
had eaten away her oakum and softened her lining. 

The answer of the défendants répudiâtes the contracts made by their 
agents, both in buying the Duryea's cargo and in chartering the Tay- 
lor. The question presented by the pleadings, and discussed at the 
hearing, is one of agency. The défense is tbat Heller, Hirsh & Co., 
who had previously sent a sample of refuse sait to the défendants, were 
instructed Jby the latter to buy a quantity similar in quality to the sam- 
ple, and to ship the sarae to Wilmington, instead of doing which they 
had bought an entirely différent article, which was of small value, and 
of no use to the défendants; and tbat as Heller, Hirsh & Co. acted as 
spécial agents only, and under partidnlar instructions, the libelant con- 
tracted witb them at bis péril, and cannot recover in this suit. The 
évidence covers many pages, including copies of lëtters and telegrams 
which passed between the défendants and their New York agents in re- 
lation to this business; and after a careful examination of thèse papers, 
in connection -with the oraJi testimony, I hâve coûie to the conclusion 
tbat the défendants' agents acted strictly within the authority conferred 
on them by their principals, both in ,the purchase and in the trans- 
ebipment of the Duryea's cargo. 

Heller, Hirsh &Co. were commission merchants and brokers in chem- 
icalsi and fertilizer materiâls in New York, and had had dealings. witb 
the défendants for many yearsprjor to this transaction. On May 1, 1889, 
thftdefendants wroteto Heller, Hirsh &Co., inquiring: "What hâve you 
ip, -the way of refuse sait jthat you can. offer for sbipment during the 
présent, month?" Qn the' next day, Seller, Hirsh & Co. replied: "By 
express to-night we are sénding you sample of refuse sait for your ex- 
attiination, andvif you canuse it, will you pleasè let us hâve your best 
offer for 200/300 tons, deliVéïed Wilmington by canal-boat." After some 
fiirthér correspondence, a priée was agreed on; Heller, Hirsh & Co. were 
instructed to buy; and the fbllowin"' sales-note was sent to the de- 
fendants: 

[Copy.] 

"New Yobk, May 7, 1889. 

"Sold. for acconnt of Mess. E. S. Kuh &, Tuska, to the Walton & Whann 
Co.i .Wilmington, Del., two hundred to two hundred and flfty (200/'250> 
tons of refuse sait, in bulk, similar to sample sent, at ;tbe rate of three dol- 
lars and flfty cents ($3.50) per gross ton, f. o. h. vessel, IJew York. 

"HelIiEE.Hirsh & Co., Brokers. 

•Terms Cash.» 
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At the date of this contract the sait was in Canada, or on itp way from 
there to New York, iu the W. E. Duryea. Before the cargo was trans- 
shipped tO; the J. E. Taylor, it was billed to the défendants by Kuh «S; 
Tuska as salt-çake, and Heller, Hirsh & Co. were iuiniediately notified 
by their principals that their bargain was for refuse sait, and not for sait- 
cake. Heller, Hirsh & Co. at once called the attention of Kuh & Tuska 
to this rûista,ke, and the latter firm assured them that the sait was just 
like the sample, and this représentation was repeated to the, défendants 
by telegram from their agents, June 10, 1889. On the same day Heller, 
Hirsh & Co. yrrote to the défendants: "We inforçied Messrs. K. & T. 
that you claimed to hâve purchased refuse sait, and they inform us that 
this is refuse sait like sample furnished by thena and by which you 
bought." By this time the Duryea had arrived at New York, and the 
défendants requested their agents to examine her cargo, and ascertaln 
its quality and condition. Heller, Hirsh & Co. declined to comply with 
this request, because, not being familiar with the article, and never hav- 
ing had any expérience in handling it, they would not be compétent to 
décide whether it was what it was represented to be or not. The défend- 
ants, having been thus put on their guard as to the eharacter of the 
cargo, accepted the statements of Kuh & Tuska that it was refuse sait, 
similar to sample, and wrote to Heller, Hirsh & Co., June 14, 188.^: 
" AU now appears to be straight regarding the sait, providing the sait is 
in good order as disçharged in New York from the original barge." 
What was meant by "good -order" is shown from other testimony to be 
that the cargo should not be damaged by dampness caused by leakage 
of the vessel. 

Having ratified the action of their agents in the purchase of the Dur- 
yea's cargo, the défendants next instructed them to employ the captain 
of that boat to take the cargo on to Wilmington without breaking bulk, 
if be would do it on reasonable terms, and, failing to make that arrange- 
ment, to secuwanother vesselv The captain of -the Buryea demanded 
an exorbitant rate, and Heller, Hirsh & Co. chartered the Taylor, The 
évidence is not conflicting or contradictory in referènûe to any maté*îâl 
faict. The cargo, on its arrivai at Wilmington, turned out to bë;galt- 
cake, and not refuse sait. The two materials are Mmilar in éolor, and, 
whén pulverized,'are s6 much alike in appearanpe thàt à casual observer 
might think they were the same. Refuse sait is damaged, or impure 
common sait. Sait-cake is a refuse produced in the manufacture ofmu- 
riatic acid. Refuse sait is not a fertilizer material, in any acceptation of 
that term, and is used as a mechanical ingrédient only, by the manu- 
facturera of fertilizers, who aiso sometimes use sait-cake, but fora différ- 
ent purpose. The libelant says that he did not know the différence be- 
tween the two, and that, hç would not hâve taken thç Duryea's cargo on 
board of hls boat if he Hâd known what it was. Hié bill of lading calls 
for"a lot ôf refuse sait in bulk." Heller, Hirsh & Co. wej-e also igno- 
ra;nt of thë appeâfânce and quàilities of thèse articles, and prudéhtly ab- 
stained fifoin pasèing judgment on the cargo. AU they dould do, and ail 
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tHèy diàj î^riièliÊîiig tKe pùrchase fcit thé défendants, waa to communi- 
cate to theni &e représentations màde by Ktih & Tuska, and the de- 
fendants nnfôï'titinately relied on thosé'ïôpresentatitins, instead of having 
à compétent person in New York to inspect the cargo, and report upon 
ita' nature, and ^uality. There is nb doubt thatgross carelessness, or in- 
tentionàl ttaud, was ponàmitted by some one in causing a cargo of sait-cake 
to bepdt on the Taylbr; and sent to the défendants; but, whether it was 
a ûiistakè or a trick, the libelant Wâs as innocent of it as were the défend- 
ants or their agents. As I vieW the évidence, Kuh & Tuska would 
Seem to hé liable to the défendants. They certainiy are not to the libel- 
ant i as tbère was no ptivity of contràct between them and him. Neither 
cdulâ the libelant seek redress from HeUer, Hirsh & Co. , because they 
signed the charter-pairty as agents fôt the défendants, and acted within 
tbéscopéof their authority. Whiiney v.Wymcmy 101 U.S. 892. The 
libelant, therefore, bas no othef recourse than to the défendants. If I 
bave not misunderstood the évidence, it proves that the défendants, 
thfouèh their Bpecially*înstructed agents in New York, bought the 
Duryéa's cargo, and empïoyed the libelant's boat to carry that identical 
cargo t^ Wilmington. On this proof, a decree must be entered for the 
libàant, with an order of référence to ascertain the anaounts respectively 
4ue to hyu fdir ûeight, demurrage and damages. 



The Santeb. 

Sahdebs V. Tbb Santbb. 
(ZMatrfet Court, D. 5outh CaroUna. Korember S, ISSt) 

<3Miti|8TOir— Btsam âkd Saii/>7-I>tiït o* SncAioB. 

A steamer meeting a sloop on a river at night, where ther* la ample room, mnst 
présume that the latter wiu malntaiu its ceurse, and must keep out of the way: 
; and. if she attempts to pass so near as tq cause apparent danger of collision, ahe Is 
■olerp In f ault, altuough the sloop, under stress oi ezoitement, oommits an error bv 
•uddenly obanging ita course. 

In Admiralty. Libel by Samuel Sanders against the steamer Santee 
for collision. 
J. F. Mcken, for libelant. 
Smythe & Lee, for daiihànt* 

SiMOHTON, J. The libelant is the owner of the sloop E. G. Holland, 
» small vessel engaged in carrying freightabout Charleston harbor and 
the adjacent streams anil baya. On tb,e night of lOth February last 
she came into collision with the steamer Santee in Âshley river. The 
sloop was proceeding up the river under mainsail and jib, with a very 
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light breeze, not exceeding three milee an bour. The steamer was 
prooeeding down the river, against the tide. The sloop had up hër 
îights. Both vessels saw each other for some time before the collision. 
The collision was sudden and unexpected. The sloop struck the 
steamer at right angles on.^her port side, on the wheel-house in front 
of the wheel, and her bowsprit penetrated the outer bulk-head of the 
steamer, passed through the berth of the engineer, and broke the in- 
ner bulk'head. The sloop was loaded below and on deck with bricks. 
She was seriously damaged. The steamer sustained no other iiyury. 
The law of this case is very simple. We bave only to apply the tacts. 
Navigation rule 20, Rev. St. U. S. 4233. "If two vessels, one of which 
is asail-ypssel, and the other a steam-yessel, are proceeding in such 
direction as to involve risk of collision, the steam-vessel shall keep out 
of the way of the sail-vessel." Where a steam and sailing vessel ap- 
proach e^ach other, so as to involve risk of collision, the ktter must 
keep her. course, and the former must keep out of the way. The 
steamer may be managed upon ths . assumption that the sailer will 
keep her course. The F)-ee State, 91 U. S. 200. An error or fault on 
the pairt of Uie sailer at the moment of collision, under the excitie- 
ment caused by the imminent péril, will not absolve the steamer. 2%« 
CarroU, S Wall. 302; The Dader, 23 Wall. 89. The duty of avoiding 
collisions- with sailing vessels being upon steamers, the fact of a collis- 
ion raises a presumption of fault on the part of the steamer, and 
throwB on her owners the burden of prpying that those navigating her 
took ail précautions proper under the circumstances, and that the col- 
lision was caused by the fault on the part of the sailer or inévitable 
accident. The Oregon v. JRocca, 18 How. 670; The Colorado, 91 U. S. 
692. , 

The sloop had no other crew than the master and one man. The 
master is dead. The man bas been examîned» — anilliterate negro,T— who, 
however, gives his évidence, to ail appearance, endeayoring to tell the 
truth. On the other side, we hâve the testimony of the master of the 
steamer and the pilot, both men of intelligence and large expérience. 
At the place of collision the river is about 600 yards wide, with deep 
water. The steamer, when struck, was about 250 yards from the west 
shore. The channel was on that shore, but there was enough water on 
either side of her. Capt. Hopkiiis, master of the steamer, thus gives the 
account of the collision: 

" We left the Ashepoo Works on our way down to the city, and about op- 
posite Lowndes' avenue we met tbis sloop, and had this collision. I saw her 
Bome time before the collision. I saw her red light. I was then in thepilot- 
bouse, and I gave orders to port the wheel. It was donc. That was to give 
the sloop more room, to turn it (our bow) to the right, and bring the beat on 
our left; and then I took hold of the whee), and gave it a little more room, so 
that we could run along with plenty of room to clear bim when he came un- 
der our bow. Question. Did you lose sight of the red light? Armioer, Just 
before be struck us I shw bis green light. The boat changed ber course very 
Buddeniy, under our bow. Q. Wheu you saw the green light of the sloop did 
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yon take any précautions to prevent the collision? A. Iramediately stopped 
the boat and blew the Whistle. Ç. Thatdid not prevent the collision? A. 
■&0." ■ ■. '•■■ 

Upon the cross-examinartion he stated that the sloop must hâve changed 
bel course very suddenly. He tidd^ that he had plenty of room, and, 
had he anticîpated the collision, coUld hâve gone either to the east or 
westof her. 

From this statement it appears that the red light of the sloop was 
seen, and that it remained in sight until just before the collision. So 
the êloop kept her course up to that point. That the green light ap- 
peared suddenly; and that, although the steamer was stopped immedi- 
ately, this could not prevent the collision. It is manifest that the 
steamer ported her wheel too late. AU that she could accomplish by it 
. was to change her own direction, and, instead of coming down on the 
sloop bows on, she came broadside. No wonder the frightened negroes, 
8eeing."tbem coming so straight dn us," lost their heads and luffed. 
But this did not cause the collision», for between thetime the green light 
was seen and the impact of thèse vessels nothing could ptevent the col- 
lision. " When upon the wholô case there is no décisive évidence of 
faulton the part of the sailing vessely the steamer must answer for the 
collision, when no oitcuàistances appear to show that the accident was 
inévitable. With plenty of sea-room, and in good weathér, a steamer 
is bound to take the necessary measûres in time to avoid a sailing vea- 
sei." 2%«G% o/2VMro, 35 Fed. Eep. 317. 

As to thè damages. The rule is stated in l^ Baltimore, 8 Wall. 385, 
restitutio invntegro. Ail the items stated are allo-wfed but three. As the 
charge hasbeen made for another bôat to take the place of the sloop 
while she was undergoing repairs, I cannot allow the wages of the crew 
diiring that time. Nor can I allôw thé expenses of libelant's witness 
when he was instructing counsel in this case. No.r the item of inci- 
dental exipenses. Eliminate thèse, and let a decree be entered for the 
remainderi, with costs. 
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EngleSIaiï TéAnsp. Co. *. LôNGWEtt e« al, 
(éirculi Court; W. D. MicMgan, 8^ D. Maroli' 83, 1880») 

MoHTOAGEB IN Possession— AfloopitTABiLiTT BOR Rents. < : • .: 

:* ' Wiitfre a laortgagee in possession of an undivided half interest in a rntUing prop- 

" erty f orms a partnership with another to carry on the business, she -will be charged, 

on an accounting in equity, with the fair rental vaine of the bail interesti notwith- 

•'■standing that the business resnlteddisastroBsly. 

In Equity. On an accpujiting. 

WiTHEY, J. Mrs. Longwell, one of the défendants, a mortgageèin 
the possession of the undi\ided half of premiaes, the convejance being 
ahsolute in form, has béen réquired to account for the net rents and profits. 
It turns put that she hàS reeeived from one of the two parcéls of real ès- 
tats no reiît, and claims, thprefore, that she is not chargeable with rent. 
The title of an undivided half of the property, upon the face of the rec- 
ords of thé çounty wheà the, property was situated, was in Mrs. Long- 
well. Défendant Sherman owned the other half. She gave hinji a 
naôrtgagé on her half to sëéùre one-half of the costs of repairs which lie 
made on one parcel of the property; Sherman agreeingto carry on the 
btisin^ss of nailling îiiid flouripgfor five yéars from September, 1875," |ind 
pay to Mrs. LongweH one-quarter of the net profits, she ta bear one-half 
of the losses, if any. Her quarter of profits Shermatl was to applj ,to- 
wards jjayxng her share of the advances made by him, secured by the 
iflortgage on her undivided half. Thé business of tnilling pi-oved disas- 
trous., Instead of a profit, tbere was aiJoss; consequeîntly there was no 
réductîOii: ôf the mortgage giveti to Shérriaàû. 

Now it 18 claimed that Mrs. Longwell is not chargeable with any rénts 
wbatevfr, as she recMved none. We regard this view to be a misappre- 
^eaisipn pf tîie rule .Under thèfacts. Mrs. Longwell,, as niortgaëee in 
possession of the undivided one-half bf the mill property, would not be 
àccouhta1)Ie for rent [f she had been unabîe to lease the' property, orlhad 
failed, after judicious leasing, to coUect rent; but when she entered into 
a partnership arrangement witht Sherman to dp a niilling and flpuçng 
l^inesSjWith this mrll property, (the iule wouldbe thesame if she.had 
alone carried on the business,) and the venture turned out disastrously, 
a court of equity will pot inquire, under such circumgtances, whet^er 
there was profit or loss, but will charge, her with the fair rental value 
of the premises over repairs, Insurance, etc., and taxes paid. Themas- 
ter? ie therçfore direct|ed to ascertain wliat the fjair net rental value of the 
andivided hftlf .of the mill was during the peripd of the accounting, in the 
condition it was after the improvemei^ts were made,' and crédit . her witlj 
the coBt of her share of the improveméntg bénéficiai to the freehold. 
v.48F.no.2— 9 
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MoClasext tt al. V. Bakb «( oL 

ICireutt Courtj 8.fD.OMo, W- X>. November 10, ISOL) 

1. FeSKHAL ABD StàTK TBXmUSK'-XM PBiroH»»--PA»TITIOW. 

Ber: 6t. Ohio, {6055, providi&g th&t,n''wben tfae summons bas been Mired or 
pablication made, the action is pending, bo as to charge third persons with notice 
of its pendency, asd, wMle {Wncing, no int«rest can be acqulreo by thlrd pergons in 
the subject-matter thereof as against pUi&tlS's titie, " is a rule of procédure, and 
DOt a rule of property, so as to be binding upon the fédéral courts In suits for par- 
tition brought in Ohlo. 
>. Lis Pbndens— Partition— Bpfbot of MakinÔ Nbw Pabtibs. 

A suit for partition is Us pendens, from the time of senring tbe subpœna, as t« 
ail the interests in the la,n4s as they shall bçdetennlned in the final decree; and 
' the faot. that new barties 'Comé in and estatillsh a rlght to partbf the interest 
claimedby the original coiniilainants give* n(^grpiind of complaint to tblrd persons 
who pùrcnàsed after service bf thé subpœna, and before the new parties inter- 
VVOB&, • ' ' ■■.;■■■: M, • 

>, PÀSTiTioir— Nkw Parties DBTJtKiiANT—AHS'vrBBS anv Cross-Biua. 

When, in a suit for partition brought by persons ont of possession clalming by 
heirship a certain interékt in tbe lands, other persons claiming part of such intër- 
: estaremadepartiesdefendant, thèse lattèrmay set up their olaiqt by wayof ant 
swer, and cross-bills ar^ ijnnecess'ary; ^berefore any cross-bills filed for tnis pur- 
pose- Willbe'considered as aMwers, abd ttais défendants in possession ar« not entl>-' 
itled to service of subpcetta issued thereon. 
4, Saub— CoMFBNSATioir FOH Imfboyeubnts— Cbo8s-Biu<— FoixotriNa Statb Fbao- 

rWhen, in a partition suit in a fédéral ootirt. title to au interest in the lands 1« 
, established by persons not in possession, ànd the défendants wish to olaim compen- 
sation for improveméhts, sutih daim mast be set up by oross-bili; altbough the state 
statutes presoribs a dit(et«&t praotice, slnce tbe fédéral courts do .not f ollow the 
. stat« praçticeiQ suits In equitjr. 

BaME— DbCBBE— ReCITINO FlNDINOB. 

When, in a partition suit ' (tenons itet In possession havct established title to tk 
oertain interest in tl^e'itmdsby provingheirsl^p to a remote owner, the court may 
permit the findings as to their pedigi-eelbo be recited in the déoree. when it deems 
siich a course prèbablv AdCéssàry to présent fÙrtheF question as to the rights of tha 
parties, notwithstanding that equity Fule 8Ç déclares that n^ither any partof the 
pleadings, "nor tbe report of any inàster, nor any priorproceedings shall be reoited 
' Orstated'InthedeoKe.* ' '' 
t, EqmTT PKACTtosT-OMBOTioity nor Baised at Ebabihq^Waiver. 

In a partition suit, mère formai and technical objection^ to testlmony wUl not b« 
àUowed as takén at the faéaMn^, when in fact they were not tben taken, but were 
' i flrst raised as to pai^ ther^ejot iui^t brlbf snbmitted after the hearing, and as to the 
remainder when the settlement of the depree was under discussion. AU such ob- 
jection» wiU bé considered as walved. '-' ' 

InEquity. Suit for piartitibh of lands. 

Henry T. fhy, 0. W. Gbiwm, Hoibdrd fhTis,»ni 8. T. Orawford, foi 
oomplainants. 

'''-"R.''A'. HarriÉon, J. €. ffarper, ftnd J. L. lÀnColn, for défendants. 
■ Before Jackson and SiÀGÉ, JJ. ' 

SÀéiE, J. This «lusè ik iî6w l^efort the court ion questions arising 
iiitfi préférence tb the sëttling of thè dècree, à idrift by complainanta' 
wtfhsel h^viné bJBen sttbfcitted,,'riri<l ÎBflso a written statement and brief 
en behalf of Ihe dèfeûdahtà'iii jp^oss'éésiôni'èuggesting tïieir objections and 
oertain modifications desired by them. 

The first objection is to the statement in the introdnctory par^raph 
of the oomplainants' draft that "this cause came on to be heard at the 
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term of April, to^wit, the 19th day of May, A: D. 1891." This state- 
ment is in accordance with the faet. The cause wàs heard on the 19th 
of May. Counsél for the défendants asked leavé 16 prépare and file a 
brief, and leave waé grantbd. After abolit 30 days they filed a printed 
brief of 236 pages. The cause was taken ùnder considération by 
the court, and an opinion ■prepàred and filed on the 4th of August. 
Counsel for the complainants then pre;^ared a draft of decrèe, and 
moved that it be entérèd. Upon the urgent objection of counsel; 
for the défendants in possession, the 'riiattér was deferred Until such 
time early in the Octobei^ term as Ihe court could give parties a 
hearjng. Further delay wias then obtained by counsel for the défend- 
ants in possession, and the présentation of the draft to the court thereby 
postponed until now. Méantime the path of the complainants was im- 
peded by every obstruction which the ingenuity and learning of counsel 
for the défendants in possession could suggest, until there are wires in 
the grass, and knots, at âltiaost every step. It is the purpose of the court 
by its decree to make the' way clear, and to settle, so far as this court is 
concerned, the questions already passed upon in this cause, so as to put 
an end to fùrther litigatibn. On the 23d of June, 1S91, more than a 
month after thé actual hearing, Emeline E. Bird, Bailey J. Ely, and 
Mary Miller et o?. were made défendants, and on the ISth and 16th of 
iuly they filed their answers and cross-bills, which hâve not y et been 
heard nor considered. The statement of the date of the actual hearing 
is therefore înserted in thë decrèe, that it may appear aflSrmatively that 
it occurred before thèse pèrsohs were made défendants. 

The next objection to which we deeni it necessary tô refer specifically 
is to the setting'forth in thp decree of tfae pedigree of the complainants 
and the défendants not in possession nrho claim as co-tenants. It is 
urged that the récital of thèse rbatters of détail is contrary to equity rulè 
86.' Puinam v. Day, 22 Wall, at page 67, however, recognizes that thé 
decree'* may proceed to stâte conclusions of fact as weli as of law, and 
often does so for the purpose of rendering the judgment of the court more 
clear and spécifie." The court regards this as a cause in which the de- 
cree should be so framed as to prevent further question or doubt as to 
the respective rights and interests of the parties, and remove, as far as it 
can be done by the proceedings herein, every cloud from the title. It 
therefore deems it proper that the findings be so set forth in the decree 
that neither in any future proceeding herein, nor in any future litiga- 
tion, shall the parties or their privies be at liberty to reopen questions 
which bave been heard and passed upon. 

As to the correctness of the findings relating to pedigree, we do not 
propose to enter into détails. The opinion of the court, filed August 

> Equity rule 86; "In drawing np decrees and orders, neither the bill nor answer.nor 
other pleadings, nor any part thereof , nor the report of any master, nor any other prior 
proceedlnj^, shall bé recited or st^ted in the decree or ordier; but the decree and order 
shall begin, i;t substance, ais follO»rs: 'This cause came on to be heard (or to be fur- 
ther heard, as the case may be) at this term, and was argued by counsel; and therè- 
npon, upon copsid^ration tbereof, it was ordered, a4i9dged, and deoreed as follows, 
Tiz. :» [Hère ihSert thé deîoree or order.] " 
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4tlpi,,suçjtaî^s tiie claim of the complainants and of the défendants not in 
possession thatthey are heirs of the btothers and sisters of William Barr, 
Sr. , as set forth in the pleadings and as shown by the testimony. The 
decree expresses specifically what is really included in the gênerai state- 
ment of the opinion. We will, however, refer ta oiïe matter upon which 
un objection is based, to-wit, that tracts 21, 22, and 23 are leaseholds, 
and that the fee is in the heirs of M^rgaret S. Gunnison, who are not 
parties in this cause. The answer totbis objection is that the unknown 
heirs of M. S. Gunnison were ix^ade défendants in the cause while it was 
pending in the superior court of Cincinnati, and^befpre its reraoval to 
this court, and were served by publication duly made in the Cincinnati 
Commercial Gazette, commencing on the lÔth day of January, 1887, 
and continuing six consécutive weekly insertions, until and including 
thé 23d of February, 1887. .' . 

The next objection is that between the date of service of the pétition 
filed in the superior court and the filing of the amended original bill 
after the removal to this court, a number of défendants to the original 
pétition in possession of distinct parcels of land conveyed the same by 
deeds in fee-simple to pérsons who. tave not been made défendants to 
the amended original bill, or in subséquent pleadings. In the pétition 
filed in the superior court, the plaintiffs alleged tïiat they owned an un- 
divided fifth part of the pjremises, whereas in the amended original bill 
the complainants allège that the four original plaintiffs owned only an, 
undivided tenth, and that the Lobdells, who were not made parties 
plaihtiff until the amended original bill was filed, owned an undivided 
tenth.. It is contended, thèrefore, that .until the amended biH was filed 
the suitwàsZis pendens onlyas tp the title of $arah E. McClaskey, Sarah 
King, Marcus Love, and;liaurà Ell^ Lpye, the fpur original plaintiffs, 
In support of this contention, section, 5060', Rpv. St. Ohio, which reada 
as follows, is cited,: i^. 

"When the sunjtnpns h^g.feeèn served or publication madei, the action iç 
pending so as to charge thïrd persons with notice pf i.t8,pendency, and, while 
pending', no Interest Can be acquireà by third persons, in the subject-matter, 
thereof, as against the plaintiffs titlë." ^ 

The propositipn that under this ; provision, ever( if it were applicable 
in this rcause, the cause ,i^ pending only as to the interegt of the plaintiffs 
set forth in the pétition fpr partition, is not well founded. "As against 
the piaintiff's title," means, npt the title claimed' in the pleading, but 
as finally determiped by the adjudication of the court. The consti;uor 
tion claimed is too narrow. It wpuld so lirait the law of Zis pmdensm 
its application tp a partition case as to exclude frora its opération every 
interest in ithe property, eXjÇepting that claimed by the plaintiff in bis 
pétition, which could not bave been the intention of the législature. 
The section referred to is part of the Code of Civil Procédure in the state 
of Ohio, and does not apply in this court ïn a suit in equity, nor is it a- 
rule of property in such sénse as to maké it binding hère. The yery 
essence of a suit in partition is that it shall dispose of ail the interests 
in the entité estate, and fi'om the date.' of the gervipé'of the subpœna the 
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cause is lis pendcm to such estent that the purchase of any parcel of the 
entire tract is subject to the rights of ail parties to the suit as determined 
by the decree of the court. " Conveyances ruade pending a proceeding 
in partition will, like ail other pmdente lite conveyances, be controUed by 
the decree and judgment in the partition case, as will also incumbrances 
laade pendmite lite." Bennet, Lis Pendens, § 155. This we conceive to 
be the true construction of the law of lis pendem in the state courts, for, 
in our opinion, section 5055 is not inconsistent with such a construc- 
tion. Th^ principles which govern ordinary cases involving only the 
plaintiff'a rights to the çlaim originally set up are quite différent from 
those governing partition cases, where the subject-matter of the action, is 
the division of real estate between the rightful owners holding undivided 
interests, and where the court cannot make partition, or grant the relief 
prayed for in the bill, without bringing in ail the co-tenants, ascertainr 
ing their several rightSf and assigning to each his or her interest in the 
property. It follows necessarily that a suit for partition is notice to 
every subséquent purchaser that the jurisdiction of the court has been 
invoked to make complète partition, and that, as a matter of law, the 
court must détermine and allot the interest, not only of the claimants, 
but also of any and ail other persons who may be entitled ; and the case 
becomes lis pendens to protect the decree of the court, whatever it may be, 
as against intermediate purchasers. They are bound, as matter of law, to 
know that the court has a right to bring in new parties, or even to hold 
in abeyance certain interests until thebeirs can be ascertained; and that 
the Jurisdiction is inyokedj not only to détermine the rights of the elaim- 
pnts, but also the rights of ail persons interested in the subject-matter. 
The la;W ,Qf , fy pendens affects a purchaser, as was said by Lord Cban- 
wpETH in Bdlamyv. Sabine, 1 De Gex & J. 566, 678, "not because it 
amoupts,tp notice, but because the law does not allow litigant partiesito 
give to others, pending the litigation, rights to the property in dispute 
so as tq, préjudice the opposite party." It bas also been held that, as 
the doctrine opérâtes in cases where there is no possibility bf the- purr 
ohaser haying notice of the pendency of the suit, it rests upon considr 
erations of public poHcy , and not on presumption of notice. Nsuman y; 
Chapman, 2 Rand. (Va<) 93. Itis notmaterial that the pleadings were 
amended, and other claims set up, affer the service of summons in the 
state court, and after the sales to purchasers, above referred to. In TU-; 
ton V. Cofield, 93 U. S. at page 168, the suprême court say, speaking of 
puTchaseva lite pendente, that "they took the title subject to the contin- 
gencies of the amendments that were made, and of everything else, not 
coram non judice, the court jmight see fit to do in the case." The original 
plaintiffs in the state court, as sole descendants and heirs of Mary Graf- 
ton, claimed an undivided one-fifth part of the entire 161 4-100 aères 
described ^i their pétition for partitioni That was notice to thfe world 
that the heirs of Mary Grafton claimed, by virtue of their heirship, oner 
fifth pf the entire property; and whether the plaintiffs were the only 
heirs, and alone entitled, or whether others not then parties, or even 
then known, were also in that line of heirship, is whoUy immatérial, as 
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isalso the cîrcumstftncé - tfeftt,' ftlthoTÏglii ôûe-fifth interest \ras claimedj 
onlyotie^sixthhasbèèn'allo'tfëd. ' ' 

It is further contended that the ctiseis not ripe for decree as to those 
défendants in possession who hâve not beeh served with subpoena issued 
upon the cross-bills filed by Kobert Barr eê al, Robert Eidridge et al., 
and Laura 0. Henley «iS aï. This objection leads to the inquiry whether 
it was necessary that cross-bills should be filed by those parties for the 
purpose of setti'ng up thei* înterests as co-tenants with the complainants 
and the défendants in possession. As statéd above, every co-tenant in- 
terested in the land songht to be parti tioned must be made a party to 
the suit, and the partitioio musl be com|)lete; that is to say, must in- 
clude ail the interests of ail the co-tenants. It is not, in any true sensé, 
an adversary proceeding. Each co-tenant asks for thie allotment of bis 
portion, upon the understood condition that he allow the allotment to 
every other co-tenant of his portion. In this respect a suit for partition 
is like a bill for an account, in which, if it turn out that the balance is 
in favor ot the delendalit, the court will giVe him a decree therefor; and 
it bas been held that for that reason the défendant need not file a cross- 
bill, but may set up his statement of the accounts inhiëanswer. Asuit 
for partition is also, in the respect statëd, like a bill for the spécifie per- 
formance of a contract; in which case, if the parties differ as to the terms 
of the contrâet, and that question is decided in the defendant's favor, 
the court will compel çomplainant to perforni the contract as thus es- 
tablished. The défendant in such case need not file a cross-bill, but 
may set up his version of the contract by way of ànswer. The cases 
which susta,in this proposition are ndted under section 156 of Jjangdell 
on E(iuity Pleading, and they proceed dîstinctly upon the theory that 
the court entertains such bills only upôh the condition that the plaintiff 
will consent to the same justice being rendered to the défendant that he 
asks for himself. They are not distinguishable in this respect from bills 
in partition. When the complainatat in partition obtains a decree set- 
ting off to him his share, he secures ail that he is entitled to, and it need 
not concern him what disposition shall be made of thé residue of the 
land among his co-tenants. That is their affair, and ûot his. In like 
manner, each of the co-tenants is interested only as to his portion. There 
seems to be, then, no reason why cross-bills should be filed, or why there 
should be any service ôf prooess, excepting that which brings the défend- 
ants into court in the first instance. 

Why should the défendants in possession in this cause require that 
cross-bills be filed, and they served, whenever a new défendant who 
claims to be a tenant in common is brought into the case? Ail the title 
that thèse defendantsin possession bave, they haveacquired by purchase. 
It has been found by the court to amount to eleven-eighteenths of the 
entire tract. Neither the complainants nor the other défendants bave 
refused to recognize that title. It is true that the défendants in posses- 
sion sought to retain the remaining interests, which they never pur- 
chased, and to which they nevér were entitled, by claiming the benefit 
of their construction of the statute of limitations, of the doctrines of 
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lâches, and of the presumption of an ancient grant. But the court bas 
found that ail those claims were entirely without foundation, and that 
the défendants must stand alone upon their rights as purchasers. The 
contest as to the distribution of the remaining seven-eigbteentbs is ex- 
clusively between the complainants and the défendants not in posses- 
sion, and yet the défendants in possession are proceeding in this cause 
as though every other party to the cause is to be regarded as adverse to 
them, and as though they may contest every movement made by thèse 
parties, whether it aflfects their interests or not. 

A cross-bill is only necessary where the relief thereby sought cannot 
be afforded under bill and answer, The only prayer of the cross-bills 
filed in this cause is for relief, which not only might be had under the 
bill and answers, but which, if the factp pleaded be established, must be 
granted, as a necessary condition of any decree in the case, and without 
which the bill itself would be utterly defeated. If, therefore, cross-bills 
were necessary, the complainants and ail the othér défendants would be 
at the meroy of those défendants who happened to be in the position 
which the cross-complainants bear to their co-tenaûts. There is no 
method known whereby a défendant whose claim is not recognized by the 
complainants can be compelled to file a cross-bill. He may, it is true, 
be reduced to the alternative of doing so, or of failing to obtain the relief 
to which it would entitle him, but that is the utmost that can be done. 
If, therefore, the défendants in possession could hâve induced any oné 
of the cross-cbmplainants to décline to file a cross-bill, and the cross-bill 
was necessary, they could hâve effectually prevented the further prose- 
cution of the suit in partition, and, so far as the jurisdiction of this 
court ia concemed, hâve prolongea indefinitely their ôwn occupation 
of the premises, to the exclusion of those rightly entitled to share with 
them as ço-tenants. Thia cannot be according to the true course of 
equity pleading or practice. 

The authorities are in full accord with the views above expressed. In 
Freem. Co-Ten., at section 499, it is laid down as the law thatwhen the 
défendants hâve an interest in the property as co-tenants it is incumbent 
on them, by their answer, to disclose the nature and extent of such in- 
terest as fuUy as the plaintiff in his complaint is reqnired to disclose the 
nature and extent of his interest. They become, as it were, plaintififs 
seeking affirmative relief, and bound by aU the rules of pleading to ex- 
hibit the facts upon which alone that reliet can be properly extended. 
An "action for partition," said the suprême court of California in Morenr 
haut v. Higuera, 32 Cal. 295, "under our statute, is mi generis. The 
parties named in the complaint, whether as plaintifis or défendants, are 
ail actors, each representing his own interest. Whether complainants or 
défendants, they are required to set forth fully and particularly the 
origin, nature, aiid extent of their respective interests in the property. 
This having been done, the interests of each or ail may be put in issue 
by the others; ànd, if so, such issues are to be first tried and determined, 
and no partition can be made until the respective interests of ail the par- 
ties bave beènaseertained and settled by a trial." 
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'Story, Eq. Pî. § 394> is authorityfor the proposition that, if a bill be 
flléd for the spécifie' performance of an agreenient, and the defandant in- 
gis*É iipon an agreeenïeût différent from that stàted in the biil, and offer 
td perform the agreenient as set forth by him, the old requirement that 
hé should file a cross-bill is not now necessary, because the court will 
aiidc'ï such circunistanceS, at hia request,àf his statement 6f the agree- 
nient be found to be the true one, decree a spécifie performance thereof 
as èèt tp iri the answer. So, also, it was held in Jenrmgs v. Webster, 8 
Paige, 503, that a cross-bill was not necessary to enablô the défendant to 
avail himself of a set-off in a foreclosure suit; such agreenient should be 
éet up in the answer to the original bill. In Coxe v. Smith, 4 Johns. Ch. 
271, Chancellor Kent, in a case for partition, said that an équitable litle 
might bte set up by the défendants by answer, and that a cross-bill was 
ribt necessary. He further said that, if that could not be done, the 
resuit wonld only be^to let the cause stand overuntil the défendants, 
or'stidh of them as asked for tbô récognition of their équitable title, 
cônidfile a cross-bill. But he held that the cross-bill was not necessary. 
' ItàOernian v. Machin, 6 Paige, 288, 290, Chancellor Walworth laid 
dowii the law as Mlows: 

"Thé master was Wrong in supposing that a défendant, in a partition suit 
în thtecôUrt, could not set up in his answer, as a défense to tlie suit, the fact 
that he Waa inequlty entitled to thçwhole promises of which partition was 
sought.by. the bill. The défendant must unquestionably proceed by cross- 
IjiUy if, iii addition to the déniai of a decree for partition and a dlsmissal of 
the bill, heseeks further and affirmai;! vé relief on his pai-t by a decree for the 
trànsfèr to him of the légal title to the whole premises, or if a discovery is 
necessary to establish his équitable défense;" citing Mitf. Eq. PI. (3d Amer. 
Ed.) 81. Seej also, Fife v. Olayton, 13 Ves. 546; Higglnsmi v. Glowes, 15 
Vesi525; . , 

' 'Thëàeauthorities shbw, not only that the défendants not in possession 
were notrequired to file cross-biUs, but that the défendants in possession 
are the only parties in this cause who arereallyin default, andinno posi- 
tion to bé, pressing formai objections. As is steted in Preeman, at section 
504, whën compensation for improvem en tsis Sought, the pleading should 
bè by crbss-bill. Evéry one of the défendants in possession désires com- 
pënsatidn for improvements. Not one of them' hasfiled a cross-bill, or 
i8 in position to présent àny claim for improvements for the considéra- 
tion bf tbe court. It îs true that they propose to follow the course of 
practice îh the state Courts of Ohio as laid down in the statutes relating 
td partition; but, while this court tvil! recognize ail rights secured by 
statutes of Ohio to tenants in comûibn, it will not conform to the form 
and mode of seeuring those rights prescribed by those statutes. The 
right may be substantîally secured by such suitable methods as the 
flexibility of chancery prOCeedings will enable the court to adopt in con- 
formity '^itH the practice of the fédéral courts. See Brine v. Insurance 
Co.', 96 U. S. 627, aad Insurance Co. v. Oushvian, 108 U. S. 61, 2 Sup. 
Ct. Rep; 236, where itie also said that there is no doubt of the power 
bf the fedêrâl court to a;dopt its owrt ta odes and methods for the enforce- 
ment of the rights given by the local liâw, Tant that' the particular. mode 
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prescri'bed by the local law is not of the substance of the right. The 
mode or raanner of ascertaining and securing the right belougs, so far as 
the fédéral court is concerned, to the domain of practice, and the power 
to regulate the practice in harmony with the laws of the United States 
ànd the raies of the suprême court is expressly given by statute to the 
circuit court. Rev. St. U. S. § 918. See, also, AUis v. Insurance Co., 97 
U.^S. 144. 

The défendants in possession will not be permitted to file cross-bills 
setting up claims to improvements, excepting upon terms which will 
prevent further delays, or the further setting up of mère formai objec- 
tions in this cause. They will be required to consent that the cross-bills 
be treated as answers, as dne of the conditions upon which their cross- 
bills will be admitted to the files. The court may so treat them withojit 
consent. Equity looks through forins to substance, and détermines ilhe 
character of a pleading by the averments it oontainsi and not by the 
name given i t. Daniell, Ch. Pr. (6th Ed.) *355, note 2; Œndn- 
nati V, Oamerm, 33 Ohio St. 336; Northman v. Insurance Go., 1 Teaa'. 
Ch. 312; Ârndd v. Moyei's, 1 Lea, 308. Galling the défendants' plead- 
ings cross-hillsdid notmake them anything more than assertions of thèir 
rights by answer, on which, if ëstàbiished, relief would be granted with- 
out any cross-bill. Such other conditions will be imposed as shali 
seem to the court to be proper and necessary. îi.j 

Thé draft of decree by complainants' counsel makes no findings or 
orderreèpecting improvements or rents, excepting to direct the master 
and the appraisers to make certain findings of fact. Counsel for the dé- 
fendants in possession insist that the decree shall exclude from the ap- 
praisement ail improvements made between the death of Maria Bigèlow, 
thelife-téttant, AUgust 3, 1860, and the date of the commencement of the 
suit by the cofflplainants, and also byeach cross-complainant, respect- 
ively, and so limit the recovery of rents thiat they shall begin torun from 
the date of service upon each défendant in possession, but that the question 
of excluding from the appraisement improvements prior to the death of 
Maria Bigelow, and subséquent to the bringing of the suit, shall be léft 
open to them for future argument and considération, as well as the ques- 
tion of the modification in their favor of the decree as to rents. They 
insist «pôn the findings above referred to, because they say they are in 
accordance with the opinion on file, and, on the other hand, that tbey 
shall hâve ah opportunity to apply for a future order as to rents and as 
to improvements. In other words, they wish to bave the decree so 
fràméd as to preclude any enlargement in favor of the complainanis àiid 
the défendants not in possession, but so as to leave it open for enlarge- 
naent in their favor. The court déclines to grant this modest requeét. 
The court will give counsel on both sides equal opportunity to be heatd 
with référence to improvements and to rents, and both questions will be 
left open to be decided after the coining in of the report of the appraise*s 
and of the master. No argument was made at the hearirig upon either 
question, but the court carefully considéred both questions, and thu« 
far sees no reason for modifying the rulings as they appear in thé opin- 
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ion. Thèse rulihgs were made iapon a carefuî adjustment pf the equi- 
ties of thfi cause aS they presented themselves to the mind of the court. 
Should côunsel for the défendants ia possession succeed in convincing 
tbeiéourt thdt the ruling with/rèference to improvem«nts ought to be 
more libieral in favor bf the défendants in possession, itm^y as well be 
undeirstood now that the reâult will probabîy be a radical change in the 
ruling as to rents, so as to make them more libéral to the complainants 
and to the défendants not in possession. iThis, itstrikes us, will'be 
neoessary in order to préserve the bjalance of equities. By leaving thèse 
questidnsiopen, we do not. intend to be understood as at ail disposed to 
change the rulings as they appeàrin the opinion, but •wrç do mean to be 
understeod that, whilawe are willingtohear argument npQn one side 
upotithose questions, thei argument shall te as free up<^ the other side. 
Tbere is alfeo submitted, by counpel for the défendants in possession, 
a ilist of objections to the teistimcwiy which they présent for allowance as 
made on Ih© hearjng; Thîs list covers 18 legal-cap type-written pages. 
The iinfijprîty of the objections art formai and techniçal, such as are 
waived if not made before the heariag, , See Poane v.Qlenn, 21 Wall. 33; 
YorkiMam^^ffOo. y. lUimis Central S. Oo., 3 Wall. 107; Blackburn y. 
Crato/ibrd, 3 Wall. 176. -Almost'all thèse objection? are new to the 
«ourt«,and wiere not evén «uggested at the hearing. But counsel claim 
that they were taken in their brief^ which wasî prèpared and filed after 
the heariôgiiii That was toolate for formai objections, ïwhich are not re- 
ceived la' equity, unless: presented while the oppoïtjinity ig yet open to 
the partyiagainst whomthey are directed to correct them,: and bave his 
testimony in due form at; the hearing; But coupsel are in error in stat- 
ing that the objections now présentée were specified in their brief. Un- 
der the head of: incompetency of the testimony, th©:e i» a discussion of 
thelaw of evitience claimed to be applicable to the cause, beginning at 
page 65, and extending to the bottoro of page 73, The only spécifie 
objections to testimony are (1) to the déposition of Mafia Bigelow, which 
was passed «pon in the opinion;! (2) to the déclarations of John Barr 
Grafton, testified to by Mrs. Henley; (3) to the déclarations of Jennette 
Allen; (4) tb> the bill filed by John Lobdell, and the answer of James 
Grafton tàerdo in the case of GreySo» v. Grafton; (5) to the récitals in 
the various deeds introduced by the cûmplainants; (i6) to the Hydegen- 
ealogy; (7) to the lôose scraps of paper attached as exhibits to the dép- 
osition of Mrs; Lobdell; (8) to the exhibit from the land-office at Jack- 
son ; (9) to: the receipts for legacies. produced by Thomas Gibson Barr at 
Columbus; (10) to an affidavit made by Martha Reed before one Wash- 
ington Geer, a justice of the peaee; (11) to the déposition of Robert 
Barr, of Iowa> as a déclaration; (12) to the certificate by the chancery 
derk of Adams county. Miss., that he had examined the old probate 
records in his pflSce, and failed to find any record of letters of adminis- 
tration npofl jthe estata.of Daniel Grafton, Sr., aftd Mary Grafton his 
wife, etc. ; (13) to theirecord of the case of Parsonâ and Ely as not prop- 
erly certified ùnder section 905, Rev. St. U. S.; (1:4)> to the record ofthe 
wiU of Robert Barr, beCnuse not properly certified, (both of thèse last ob- 
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jeetions fall within the adverse rulings in 21 Wall, and 3 Wall., cited 
above;) (15) to the dépositions ofSarah McClaskey, Sarah King, Mrs. Lob- 
dell, Mrs. Heniey, Robert Barr, of lowa, Samuel Barr, of Pennsylvania, 
and Mary Brewster, as not compétent undertbetermsof section 5242, Rev. 
St. Ohio, which does not apply in this cause, the competency of thèse 
witnesses being determined by section 858 of the Revised Statutes of the 
United States; and (16) to two documents offered by counsel for the 
cross-complainants, Robert Eldridge et cd., to-wit, the deed of Robert 
Ba,rr, of Wood county, and the receipt of Robert Barr, of Westmoreland 
county, for legaciep. No rulings of the court were had upon any of thèse 
objections, excepting those to the déposition of Maria Bigelow, and to 
the documents which were produced from the custody of Thomas Gib- 
son Barr, of Columbus. The Jist presented by coun'sel for the défend- 
ants in possession will be rejected, and the court, rejecting ail formai 
objections, will recognize only the objections to competency specifically 
made in the brief; it being ùûderstood, however, that the objection to 
the déposition of Maria BigeloW, and to the papers produced by Thomas 
Gibson Barr, which were made at the hearing, will be recognized. 

We hâve made such modifications of the draft of the decree pre- 
sented by counsel for the oomplainantj? as we deèm necessary, and as so 
modified il will be entered. AU further discussion in this cause will be 
postponed until the Corning up of the questions which hâve been re- 
served for further considération. The circuit judge cohcurs in this opin- 
ion. 



Pennsylvakia R. Co. et al. v. Aixéghbny Val. E. Co. el àU 
{Circuit Court, W. D. PennsyVoania. Augnst 81, 1891.) 

1. BaILBOAS MOBTGAGES — P0EEClX)8nBB — SALB FOB DEBT Dde — P8E8ERVATI0N OF 

Li ïN or UnMatdbbd Pabt.' 

In a proper case, a courtr otequity has the 'powep so to mould Its decree os to oiv 
der a sale of mortgaged premises to satlsfy thàt part of tbe mortgage debt which is 
due, and préserve tbe lien upon the mortgaged premises in tbe bands of tbe pur- 
cbaser as to the unmatured part of the debt. 

8. Samb — Bonds— Collection or Uoo pi )N8— Remédies. 

Company Â. negotiated Its coupon bonds, securéd by a mortgage upon Its railroad, 
etc., each bond taaving an indoraement by Company P., bindlng it to purchase at 
maturity the bond and each inter^st coupon, at par, "and, wben sopurchased, each 
and ail of said bonds and coupons are to be held by tbe sald company, with aU the 
rights thereby glven, and wlth ail the benèflt of every security therefor. " Com- 
pany P., having been obligea to purchase coupons, filed a bill before the maturity 
of the bonds. Beld, that the contract of purctiase is to.be so Construed as to per- 
B^rre to the bondholders their mortgage lien until Company F. shall bave fully per- 
fbrmed its obligations aocording^ to the ténor of its indbrsement, and that in the 
mean' time its remédies upon pùrchased coudas must be kept within sucli limits 
t» will efleet that object. 

8. Baiib. 

Tbe equities of ail tbe parties in interest being best subsérved by a sale of the 
railroad,; etc., under and subiect to the lien of the said mortgage fts to the principal 
of thé bonds thereby secùi^Bd, and the interest payable af ter tbe making of tbe'sale, 
It was so decreed. '■'-'"' 
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In Equity. 

Wayne MacVaigh and James A. Logan, for complainantSi 
John O. Johhéon, George Sfdras, Jr. , and D. T. Watson, for income 
bond holders, complainanta in cross-bill. 

Samud Dickson, for trustée under mortgage of March 31, 1869. 

AcHESON, J. At the end of this protracted litigation, the court is 
called on to décide, not whether a sale of the lines ofrailroad, franchises, 
and property generally of the AUegheny Valley Railroad Company should 
bei decreed, but upon what terms with respect to the discharge of liens 
the sale shali be made. The fixed charges are as folio ws: 

"First. An issue of $4,000,000 of interest-bearing bonds, due March 1, 
1896i securèd toy â tiiôrtgage dated Mktch 1, 1866, on the company's main 
Une, extendin^ from thè city of Pittaburgh to Oil City, being the flrst lien 
ti)éreoûi . 

"Second,! An issue of $10,000,000 of bonds, with interest coupons, paya- 
ble semi-attnually àttaehed, due April .1^ 1910, secured by a mortgage dated 
Mairch 31, 1869, on the company's branch Une, (the low-grade division, ) ex- 
tending -f foin the main liné to the mouth of Bennett's branch, being the first 
lien th'éréôttj wliich issue of bonds is fùrther sécured by a tnbrtgage dated 
September 4j 1874, on the eompany's main line, being the second lien 
thereoni ..;':■, ^' . : 

"Tfiird. An issue of intprest-bearing bpnds tothe commonwealth of fenn- 
sylvanla, of whiçh, according to the allégations of the bill, about $2,600,000 
remkînèd ûûpaîd, securedby-a mortgage dated April 1, 1869, on said branch 
line, being the second lien thereon, and further secured by a mortgage 
dated September 5, 1874, on the company's main line, being the third lien 
thereon. 

"Fourth. An issue of $10,000,000 of income bonds, due October 1, 1894, 
secured by a mortgage dated October 1, 1874, which is the fourth lien on the 
compaijy'a main lijie and the third lien on the said branch line. This in- 
come bbha tabrtgage of (ictober 1, 1874, is expressly made Under and subject 
to the lien of the flve mortgages prier in date above mentioned, and the in- 
terest on the inéotne bonds is made payable only out of thé company's net in- 
come, after payraent of interest on the bonds secured by prier mortgages." 

*riié $10,000,000 of bonds secured by the mortgage of March 31, 
186.9, wh en negotiated, eaich contained an indorsenient, làwfully inade 
and, duly, executed by the Pennsylvama Railroad Company, one of the 
plaintiiîs, as follows: 

r"For ,a yaljQable considération paid, the Pennsylyanià Railroad Company 
h'ereby covenant and agrée; to and with the lawful holder of the within bond, 
that the Pennsylvania Kaiirpad Company shall and will, upoii the Istof April, 
l'^lO. or thér.ç^ftér whèn requested, upon dëlivèry tothpnj of the within bond, 
pprchase tbe sàme for cash at par, and shall and will, upon the Ist day of 
October, lb71j and semi-unnually thereafler, upon surrender and delivery to 
them îjfthe proper interest warrants thérefor, purchase from the lawful 
boldéf ihereof, at par, eaCh and eyery subséquent semi-aninual sum of interest 
to become due upon the within bond, according to the ténor. and effect of 
said bond, and the interest warrants thereto attached; and, when so pur- 
chaSëd, each atid ail of said bonds and coupons are to be held by said Com- 
pany, with ail thé rights thei-eby given, and with àll the beûéflt of every se- 
cUrity thérefor. In witness whèreof," etc. 



TEHSBYWA^idk H: GO. V. jLlUJEXSeAÉïrt VAL. B. co. 141 

And by a spécial indorsement on eabh ôbupôn the Pennsj'lvania Rail- 
road Company bound itself to purchase thesame at par at maturity from 
tbe holder. 

Before the filing of the bill in this case, as therein averred, the Penn- 
sylvania Railroad Company, under its above recitêd contract, and by 
reason of the insolvency and default of the AUegheny Valley Railroad 
Company, had béen obliged to purchase coupons of the bond issue of 
1869, to the amount of $4,175,000; àhd it would seem that the total of 
its purchaises of thèse coupons up to March 20, 1891 j amounts to $6,336,- 
245, exclusive of interest thereon. The plaintiffs, as guarantors, having 
lifted $400,000 of ovérdue bonds of the AUegheny Valley Railroad Com- 
pany to the commonwealth, seeured by the mortgages of April 1 , 1869, 
;ài4d September 5, 1874, the now outstanding bonds yet held by the 
côminonwealth, and not due; amount to $1,800,000; Thèse bonds are 
payable in yearly ihstallments of $100,000; the nexl installment on 
January 1 , 1892, and the last on January 1, 1910. ïhe commonwealth 
is not a party to this ëuit, and never voluntarily appeared in any of the 
prôceédings herein. The proofs show that the plaintiffs, amongthem- 
Mil'es, hdld and owh $6,087,000 of the income bOnds aforesaid of the 
AUegheny Valley Railroad Company. The bill ptays for a sale of thé 
■coi^oRlte prôperty, fràhchises, etc., of the AUegheny Valley Railtoad 
Conipany, ùnder and subject to the lien of the âbove-mentioned fiVe 
niortgàgéèj prior in date to the incomè bond mortgage of Octoberl, 
1874, "as to the principal of the bonds thérebysécured, and not thére- 
toifote rtiatured, and the interest thereafter payable aftér the making of 
«aid èale;" the sale td pass to tbe purchaserô the sàmè title, excepting 
sis to the liens so to be preserved, as would vest by a judicial sale upon 
«, judgment recovered oh the coupons lifted and held by the Pennsylvaiiia 
Raili'bad Company, of upon a decree in a suit procéëding upon the mort- 
gage ùpon which there was default, and that out of the proceeds oif sale the 
Pennsylvania Railroad Company be paid the defaulted coupons, and the 
oommonwealth be paid the defaulted iiiStaUménts due to her, and the 
balance tobe distributed àinong the creditors entltled. 

The trustées under the mortgages of March 31, 1869, and September 
4, 1874, securing the $10,000,000 bond issue of ISeg.submittedthem- 
'Selves to the court, but in their answer prayed "that, in the event of a 
sale beîng decreed, as prayed for in the said bill, such decree raay bé 
formulated and enforced as wiU leaVe unaffected the lien of the séveral 
mortgages of which they are trustées, except so far as the interest thereon 
may be payable out of the proceeds of said sale." The AUegheny Valley 
Railroad Company, in its answer, admitting the trùth of the allégations 
•of the bUl, submitted itself to the judgment of the court, and bas inter- 
posed no objection to a decree of sale in conformity with the prayer of 
the bUl. The only opposition tô the sale upon the terms contemplated 
by and prayed for in the bill comes from certain of the income bond 
holders (à minority in intereët) who intervehéd in the suit, ând are 
|)laintififs iu the cross-bill, which contested the validity of the elaim of 
the Pennsylvania Railroad .Company, and went to defeatasale tïltogéthèri 



Tbee&sfl^fties.v tpwe^9r,;,^io Jp;nge^ but concède^ the right of the 

Pepnsylvajuià Railroad Çpbipaijy, ^s the holdei^ of overdue coupons of 
the bond issue of 1869, to a decree of sale; tbey now only insisting tbat 
ijheyqaliei jto be decreed sball be madç, upon; terœs discharging the lien of 
ail thft mortgages except the mprtgage for $4,000,000, the first lien on 
the inain line. Undei; ttie pleadings and proofs, then, wbat ought the 
terme of sale to be? ,, I çannot; doubt tbat, in, a proper case, a court of 
equiity bas tbe power so to,pfiould,its decree as to order a sale of mortgaged 
prenjisee; to satisfy tbat part of the mortgage debt wbich is due, and pré- 
serve, the lien upon the iflçrtgaged prenjisea in the hands of the purchaser 
as to tbe unnjatured part pf the debt. 2 Jones, Mortg. § 1459; Fleming 
y, S(mtt§r,_& Wall. 747. ,3"his power bas bee^i judicially recqgnized and 
exercised, (^Cm v. Whedeir„7 Paige, 248; Weiner v. Heintz,Vl 111. 259; 
Hughes V. ,B^6.v, 81 liU 188; Surroughay. Mis, 76 lowa, 649, 38 N. 
W. Rep> 141;) and cpftponSjbeing the équivalent of bonds for separate 
installinents of the morigage debt, (Cfciri v. lowa Oiiy, 20 Wall. 583,) 
clearly .copie within tbe principle of tbege décisions. 

BiçtXhç |)ower of the çpi^rt tp decree a sale for the présent realization of 
the nsatujed part of a mortgage debt, while preserving the lien pf the part 
npt due.^B not beresoBppdioontroverted fts is the prppriety of the exercise 
ofthe,ppwei;,in this partâi(;ular instance; and it may be, a9 tbe counsel for 
the obj^c^ifig creditors cpniçpd,, tbat such a decree ought pot to be naade 
except for spécial reaspn^and where the equities upon wbich it is based 
are dear a^d prev^iling^ Hpw, then, stands this case? In its circum- 
Btancje? t|[?e case is cei^tainly peculiar. In tbe tirst place, the bili iacare- 
fully fratned witb a view pf preserving tbe lien of the rnortgages of March 
31, 1869, and Septerpber ,4, 1874, a^ respects tbe principal of the bonds 
thereby seçured^ and the ipterest to accrpe after the sale, and the lien 
of the twp mortgage? to thej conimonwealth as to the ipstallments which 
may not bp dpe atthe time pf the sale, and the spécifie prayer of the 
bill is to, tbat efifeot. Tbe orpss-bill contains no prayer for a sale, and 
tbe decree rnyst rest uppnjthe matters set forth in the original bill. 
Upon the pleadings, then, it is yery difficult to see how the court can 
rightfully decree a sale uppn terms essentialjy différent from those spec- 
ified in and ppught by, Xbe original bill. 2 Jones, Mortg. § 1578. 
,True, under the gênerai pr^ayer for relief, the court jsoinetimes may grant 
relief not sppcjfically as^çd. fpr) ^>ut it must besupb as is agreeable to 
tbe case made; by the bili,;iOthervi'ise, the court Tïpuld take the défend- 
ant by surprise. 1 Daniell, Cb. Pr. 886. That yery thing would 
bappen itère, sbould the court bo widely départ from the spécifie praj'er 
pf the bill as thèse income J)pnd holders ask; for the trustées under the 
mprtgages; of ^larph 31, 18^,9,, and Septeniber 4, il$74,, were not called 
on by tbe bjU ;tp, resist a «ile yMch sbould divestith© lien of the mort- 
jgages,,and;tbe bpndhpldçra :the<r;tîby sepured bave neyer bad a proper op- 
pprtunity pf d|flien,dipg thpin^elves against a decree; attendedwith such 
a resuit. ' .}^ tjip next place, the comnionw^altb pf ^ennsylvania has an 
interest in tbe pipperty •ybioh migbt be seriouëly affected by sucb a 
£^Ie as is npw pro£os^d,,but is not a party tp j:}}e;suit. If it be con- 
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cëded, upon the &uihoriiy oi'Oh-ktîan v. Sdilroad (h., 133 U. S. 233, 
10 Slip. Ctî Rep. 260, that this would not . hinder 'the sale, stili, the 
qualification with whièh' thé suprême court there spoke is to be heeded: 
"Iij Buch a case, the fonôclosure and sale of the property will not be 
prevented by the intêrest whidh the state haè in it, but its right of 
rédéttiption will remain the sàme as before;" i Pages 243, 244, 133 U4 S. , 
and page 263, 10 Sup,. €t. Rèp. Thus, to say the least of it, an élément 
ofuncertainty would attend such a sale. Again, the mortgage of 
Mareji 31, 1869, is the flrst lien upon the low-grade division, (the Bën4 
nett'sbranch Une,) standing to it, in that regard^ on the same footing as 
dœs' the mortgage for $4,000,000 with respect to tfae main linej the 
lien of which latter morl^age 'ail agrée should be preserved, Eurthér- 
moreî it is too plain fof arguiqént that, without the consent of the bdnd* 
holders, the court cannot deoree that Uie bonds of the issue of March 
31, 1869, shall becomépresently payable} andj therefore,iin theevènt 
of a sale discharging the mortgage lien^ it wbuld be inctimbént Upôn the 
court to impound the priiictpal for the protection ôf the bondholdersj 
and 'either reinvest'thti fdnd, or otherwise iaecure itfor théir ultimaté 
benefit. But, mianifestly, that would be a very undeairable resuli^ eveh 
were it cleat that the Penhsylvaniâ Railroad Company hàa the right toà 
dccree iiivôlving sucb eonÈtequences. s 

- But when we tum to ithe boiieideration of the equities of the respective 
pai'tics, aod reflect that the bonds of the issue of March 31, 1869, bear 
intêrest at the rate of 7 per céit. per annuanj and are negotiable seonri* 
tiefey having neariy 19 years to run, and faence possessing, undoubtedlyj 
a ïna-Éfkët.value much beyond their face inalue, we corne to realize the 
gnpat and certain injury to which the holders would be subjècted bfa 
decreé destfoying their mortgage lien. Surely a cqurt of equity «hould 
long hesitate before inflicting this loss, and ought only to yield to sorae 
impeiàtive rule of law, or for the sake of rights dearly superior. No 
such contrblling légal principle is perceived. 

Are thère any prédominant equities on the side of the incbme bond 
holders? To this question I am constrained to retum a négative re- 
sponae. No évidence whatevèr haa been submitted t6 the court to show 
that by a sale discbaiging theiprior mortgages, as proposedj more cbuld 
be ïealized for the income bond holders than by a saie prescrving thoap 
liens. Nor is that result inhérently probable in the nature of the caae. 
Indeèd, th&reaSonabîe présomption i8,-Ithink,quite the other Way, as 
the purchasebat the sale upon the latter terma would be relieved irom 
the neceseity of immediately raising very large sums of ihouey, and 
would hâve the benefit df long crédits.* At any rate, no one can confi- 
dently say that the terms of sale spedfîed in the bill will provedetri^ 
mental tô the inoome bond holders, or that any substantial advantage 
would accrue to tbem by subëtituting the proposed terms. In this con- 
nèctÎGiïi, itïnttst be reraembered that the creditors objecting totlaeJsalè 
a» pïayed for in the bill constltute a niinority of thèir class, and that the 
plaîntifi's llièûiselves hold more than three-fifths of the issue ofincome 
bonds. Moreover, a foreclosure and sale under the income bond >iaoT€- 
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gage ifeelf (and it has but three yeârs to run) would necessarily be sub- 
ject to the lien of the pxior mortgages not due. Jer<ytm v. McCarter, 94 
U. S. 736; 2 Jones, Mortg. § 1609. So t^at, in this regard, a decrèe in 
accordance with the prayer of the présent bill will only anticipate by a 
brief period the unavoidable resuit awaitîng the income bondholders. 

To the argument based upon the provision of the mortgage of 1869, 
which gives, -in distribution, to the overdue coupons priority over the 
principal of the bonds, the answer, is twoîold-r-Mrat, that stipulation re- 
lates to a sale by the trustées under the spécial pôwer conferred by the 
mortgage; and, «econrfiî/, thç, application of the proceeds of sale thereby 
plovided fbr is simply; the appropriation which the law itself makes 
wherethe fùnd is déficient, namely, to the discharge of accrued interest 
first, landl then the balance to the principal of the debt. I fail to see 
howithis partioular clause of the mortgage opérâtes as any obstacle or 
valid grbund of objectiqû to the deoree tiie plaintiffs seek. 

Bat,,finally, the case is to be oônsidered with référence to the con» 
tracibùal relations betwéen the Pennsylvania Eailroad Company and the 
holderfe of ;tiiB bonds of the issue of March 31, 1869. Inview of its in- 
dorsenlent lUiJon those bonde, :oan the Company rightlyftsfc broader re- 
lief than whatis hère 8pecificaj.ly;prayed:for? A sale in the mannerj 
and subject to the conditions, mentioned m the bill, while èntirely just 
to that class of bondholders, would yet aflford the Pennsylvania Eail- 
road .Company the équitable relief to which it Is now fairly entitledi 
Ought the Company to demand more? It is a familiar doctrine that in 
enforeing the right of subrogatidn there can be no interférence with the 
creditor's seeurities until he is fuUy satisfied. Kyner.v. Kyner, 6 Watts, 
221; Bankv.PoUvSf 10 Watts, 148;. Now, it istrue that the Pennsyl- 
vania Railroad Com pany is not hère têchnicaUy a surety , elothed simply 
with the implied right of subrogation ^ but its contractof purchase, in- 
dorsed on the bonds when put upon the mark et, and upon the faith of 
which they were negotiated, ought to ireceive such an équitable construc- 
tion as will; conserve the interest of the bondholders. Looking at the 
purpose the parties to the transaction then had in vie w, can it be for an 
instant; supposed that they intended that, whenever the Pennsylvania 
Railroad Corhpany was obliged to take up a batch of coupons, it might 
procèed by a strict foreclosure to stpeep away from the bondholders their 
mortgage Becurityî The terms of the, indorsement do not require that 
a construction; sb unreasonable shall be given to it.' The parties them- 
sdlves, it would' seem,have not so understood their oontract. Why, 
thrai, shonld an inéquitable interprétation of thecontract, upon which 
the parties. ithereto do not insist, .prevail? It rather seems tome that 
the oontract is to be construed so aa to préserve to the ibondholders their 
mortgageliJBn until the Pennsylvania Eailroad Company shall hâve fuUy 
performied its obligations çceording to thé ténor of its indorsement, and 
that in. the mean time its remédies; upon purchased coupons must be 
kept within such a limit as wiU effeet thatobject. Surely, however, the 
compajny lis not bound to pursue a .course needlessly prejudieial to thôse 
bondhûlders» u .... 
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Upon the whole case, I am of opinion that the original bill was 
framed çpon :the true theory of the équitable rights of ail the parties in 
intere8t,,,and that Ûxe sale o^ the property of the AUegheny Valley Eail- 
road Company, which ail now agrée must be decreed, should be upon 
the ternis specifically prayed for in the bill. 



Massachusetts & Southemi Const- Co. v. Township of Qiul's 

;v Ceeek et al. 

,1. In re Hart. 

''::■. IClreutt CoV'Ht, V. South CiM-olina. Novembier 11, 1891.) 

J. Attqbotit's Lien— Services Reisseres in State Courts. 

In Sôutti Càrolina an attomey's lien is limited to bis disbursements and the costs 
... tàxed'; and tbefefore a fedecal oouitt'gitting in tbat state çannQt déclare a lien: pu 
tbç fruits ot Its judgmei^ for services rendered in the state courts ',ia litigation 
' concèrnln^ tiie same aubject-inattër. 

B. Si^B-i-iTATtmte AND BXTBNTi-SBBVÎOiS RbNSERES IN OtBEB BUITS. 

,» :.^nnti^torney'8 lien upon the fruits of a suit is limited to, the services rendeced 
thére(n; and, althou^h a niimber of separate suits in volve thé same questions^ and 
' ' are ftrgued and determiued togëiher, the fruits of one are not subject to a lien for 
services ^ndered in the othçrs. 
B. Same— t'BosPECTivB Services. 

NorwiU'tliélien ejttend to prospëetive services in the hearing of an appeal, 

4i Sa^E— ^SjOHTBOI!' SEVBBAIiiÀTTORNaTS. ' 

'W^b^n Beveral attorneyai bave rendered services for the complainant in a suit, 
they ai^ eqnally entltlea ib a tieb for compensation on tbe fruits of tbe judgment, 
iand, if oneof tfaem bas obtained an, assigUment of auoh.ffuits, bis possession can- 
not bê distur^ed in f avor of anotber. 

In Equity? 

Exporte pétition of James F, Hart, in tbe case of the Massachusetts 
& Southern Construction Company against the township of Çrill's 
Creek, Tfork county, S. C, ànd the Boston Safe-Deposit & Trust Com- 
pany, to assert a lien for service? rendered the complainant as an attomey 
in that and other cases. Pismissed. 

0. E. Spencçr, for petitioper. 

Scvmvd Lard, opposed. 

Sn^QNTOj^l, J. A railroad company had been incorporated under the 
name of thé Charleston, Cincinnati & Chicago Railroad Company, for 
the purpose of building a railroad from Charleston, S. C, towards Chir 
cagQ. Ttie Massachusetts & Southern Construction Company contracted 
to cpnstr^ct the railroad, and a part of the considération of tbis con- 
tïact was the dalivery to it of township bonds issued in subscription to 
the railroad company under the authority of the gênerai assembly of 
South Carolina,. By an ^reement made between the construction com- 
pany apd the authpritieçi of the several townships, thèse bonds, were 
placed pndeposit with the Boston Safe-Deposit & Trust Company, to.be 
v.48F.no.2— 10 
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dëlîvèried ta fte construction; complatiyvvheh Certain cdndiîiôtis' were ful- 
fr^éai'"'Beï<ïre' -thèse bonds 'wéré dôlivéred muçh litigatiôh'too^e in the 
cocirb o'f the âtàtô of èotith Carolinâ téspecting tBeTalîdiity'ôf township 
bonds; ànày'bttiids of the character 'bf; thèse ci' whicli%e'' Are speàking 
having been declared invalid.'ah dot' ôP tlie leigislature Wàk* passed seek- 
ing to cure the defect, and the question of the validity of this act was 
made in courts of that state., The Utigation then began in this court. 
Eight separate suits were brought by the Massachusetts & Southern 
Construction Company, in ail of which the Boston Safe-Deposit & Trust 
Conapamy^was a party. T The townships of Cherokee, Broad River, York, 
Catawba, Ebenezer, Cane Creek, Gill'e Créek, and Pleasant Hill, respect- 
ively, were each a co-defendant with it in its own separate suit. 42 Fed. 
Rep. 760. Each one of thèse snits soughtUhe delivery to the construction 
Company of the bonds of the défendant township, upon the allégation 
that ail of thé conditioas précèdent wei'efulfillèdï Toeadh suit there 
was a separate answer. The défense in the cases were the same, — the 
invalidity.pfrnthe subscyiïiiioii aiid t)îç bondà; ajîâ^^^^^^^^^^ 
there ivasanotèer and distinct ground of défense; The resuit of the 
litïgatibiï in this court 4Éà that thè âeïçshsèi pf Oa4^0re^!^ wàs sjistained, 
and an order was entered in each of the other cases for the delivery o]f 
thfe btthd8;tbè|^ii réfeWé^ to to thô ;iôçftistructioft' èojhpany. Al) pf the 
towïishipB idefëndant butione (Gill'a'CVeek) acquiesced; in the dwision, 
and the bonds issued by them, and in the hand^;ôf thé Boston Safe- 
Deposit & i Jijiisti ÇoRipany^becameithe propeflyj bf , |hé constructîbri 
Company. The bonds of Gill's Creek township, in- par value $39,000,' 
stUlrènaaîili Pt dëposit^iwaiting tîi^ x^siilt bf qitï apptealià the suprême 
court. The: petitiotter ialleges that ne was en^ged professionally in the 
litigation in the state courts and in thié court, ha¥ihg'béènretaîned by 
the Massachusetts & Southern Construction Company; that no fixed sum 
was contracta for, but that.his 8çrvkes,jn the .s^ate court ayd in this 
cour^wère ïë&âinably Wo'rth $5,000, knd for hià isei-Vlbes in the case un- 
dëf;appèali'iiïè'séiit arid i^rospeôtive' îhé èlaimg $1,Ô0!0. He setà' ,up a 
lien on thé bbndsbfGiil's Creek townëhip, for thèse services àS in ' part 
the frilit pÏ his labot ahd'sKill, professionally reridered. ' ,He pràys that 
his lien may be protected, and to this end thàt^.tliè'!&oàton Sàï*é-Çepoéit 
& Trust Company may be ordered to deliVei* the bdiidâ to hiih;'and so 
perfect his lien. The answer of the companysets ùp "thrée défenses: 
(1) That petitioner was the »ttorney of the railroad çomp^myand of the 
construàïiPïi cpm'pahy «l'àhxed salat^; ànd thât hè^ can niaké rio fur- 
ther chargé^ fof, services Whîch hé ûiay hâve réridé^êd. , (2) It déiiîçs 
that his SCT^iceé were virbrth the sum stàléd by hîtii, *^iid also denîieS'that 
he hasâiiylieiiîôf ap^tiattirë'bfa thèse bonds. ,(3)',rt'âvér'? that onîSth 
Dedeniberi' 1890V air tfiè'"bpùdgOf Gill's Ci-eek tôwï^hipi werè legally 
sbld and lasstgned to Jbfii} HV Albiri. ' The notice' thèfeoï' has been givèi 
to the Bo'stbnSafé-Depbsît'<i«:^ Trust Gonipany. ' . ,' 

Mr;''H!ai^' in the lil^gatibri in the'èiatô cbtirts -^as associated With 
lfessill''SHèppard & Shand. j^ the litigation iti /this court, the attor- 
ïièys' of rebord were Lord & Hyde; Messrs. J. H.' 'Âlbiil and Hàrt werè 
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<jf?C(*juiBd. Th§re canbe no doubt that frgin an early period courts 
ha'ye always inteufered in seçuring to attorneys the fruit of their labors, 
even as against their own clients. Ex parte Bush, 7 Vin. ^br. 74. 
This is an équitable initerfeirence on the part of the court, {Barker v. 
St. Q^mtm, 12 Mees. & W. 441,)— the enforcemeut of a claim or right on 
the part of the attomey toask the intervention of the court for his owh 
protection, when he finds that there is a probaoility that his client may 
deprive hitn of his costs, {Mercer v. Graves, L. R. 7 Q. B. 499.) See, 
infullj Jnre Knapp, 85 N. Y. 285. For the want of a better word, it 
is called a "lien;" but tbis so-called "lieu" is limited to the fonds col- 
lected in the particular case in which the services were rendered. In 
re Wjlaony 12 Fçd. Rep. 235. ^This is the rule followed by ail courts, 
without requiËîug the sanction of a statute. In England until the stat- 
ute of 18 Victoria the lien of an attomey was con&ned to the taxed 
costs and his disbursements. In South Carolina there is no provision 
by statute on the subject, and that rule of the English court is l'ollowed 
strictly. Scharlock v. Okmd, 1 Rich. Law, 207; MiUer v. Newell, 20 S. 
C. 123, 128. The courts of the United States seemto proteot attorneys 
in their fées as well as in their taxed costs. In Wylie v. Cace, 15 How. 
415, thé éOUrt proteoted an attomey by seçuring him the percentage 
contracted to be paid him on recovery. In Gowdrey v. RaUroad Go. , 93 U. 
S. 354, an attomey waa secured the fee he bad expressly contracted for. 
Hfy, aisoj iaMcl'henson v^ ikxc, 96 lï. 8. 404. Thèse were express contracts. 
Aâ this {protection to tbd attomey is fonnded upon the idea "of acon- 
tract implied by law," and aa effectuai as if it resulted frora an express 
agreeniéht, (iJr parte Bwfi, tupra; Cowéll v. ^mpson, 16 Ves. 279,) and 
as the statutes of the United States expressly recOgnize the right of at- 
torneys to charge their dients reasobable compensation for their services, 
in édition to taxable costs, (Rev. St. U. S. § 823,) it would seem thaï 
the United States courts wiU also protect the implied contract. 

Tbe j)etitloner's daim is upon a fund arisihg under a judgment in 
this court for services rendered in the state courts and in Ûiis court, — 
a right arising under contract. CoweU v. Simpson, supra. As the law 
of South Carolina confines such a lien to costs and disbursements, it is 
dear that the counsel fee coUld nbt hâve entered into the contract of 
service in the state court, even if the recovery were had there. This 
protection of attorneys, in the absence of a statute, is giyen by éach 
court toits own officers. This court would not — perhaps I should say 
çould not— extend the protection to services rendered in another wholly 
distinct junsd.iction. There is another considération. There were eight 
separate suits and seveii separafe recoveries. AU the bonds recovered in 
six suits hâve been remôved from the coritrol of the court. It is true 
that ther^e ,was one quiç^tion, coffimon to ail of the suits; bvit thoy were 
arguèdi t<^ether simply for Uie sake of convenience. , 

ïf, a^ we baye seen, thé protection is'given to an attomey as^against a 
particùlai: fond, for bis seryiçjss iq the suit gaining that fupîlj and tlaat 
piily, hpWjCan we ûx i on the, GilPs ÇreeK bonds the claim for services 
rendered to tlié othèt bonds^ 'This woùld be a gênerai liei^ See; Jones, 
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Liens,, §194, and cases quotedi How can we tell whàt part of the 
85,000 i? to loe allotted to the Gill's Creek bonds? Of course, as the 
protectibû is for services rendered, there can be no lien for $1,000, 
a prospective charge for services to be rendered. But the assignaient 
to J. H. Albin disposes of the'inatter. He, with the petitioner and 
Messrs. Lord & Hyde, were ail engaged on the same side in the same 
case. If the petitioner has a right to the protection of the court, so, 
equally, has each bne of them, àûd- in each of them the right is équita- 
ble. Bàrkerv. St. Quintin, supra. But with this equity Mr. Albin has, 
so to speak, the légal title. When equities are equal, the law will pre- 
vail. He cannot be disturbed iiihis right of possession. Without en- 
tering into the question whethër Mr. Hart was specially retained by 
the complainàut, the pétition mustbë dismissed. 
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' {CirmiM Cowrt (^Appeals, XllqhlJi CireuUé Ootober ^nu, 1S01O : ::K 

X, SUMMONB— AMBNDMBHT TO OONPOBM TO CQMPI*Mïrr. 

tJMer Mànsf. Dig. Ark: S 5080, wKioh'by Act Oon^. May a,18i90i JÔl, was ek- 
tënded tiver the Indiaii Terrltbry, It'M pi^peir to allow a summons to be amended by 
changing tbe name of the plaintilt,tiherein from F. R.' Jou0B,tf> P. B. Jaioes, so as 
to oontorni to the coippleJnt. j 

8, Same— SuFPtcrEscT— STl'l'isMBW* 0» OiiJSB op AdMON. 

. Under Man&f. Dig. Ark. $ 496S, it is tto objection to a summons tbat it fails to set 
forth the ca^se o{ action statèd in the complainte i 

S. JURIES — SuMMONtN'& AND ImPÀNELIKO^LiÉITS— STIliKINO Ô» NAMES. 

Manaf. Dl^. Ark. S 401», relating toi|iirorai whlch by Aot, Gong. May 3, 1890, was 
. extended over the Indien Territory, pcovides that, if either party shsdi désire a 
panel, thé court shall cause the namesm 24 compétent juïors td be pl^ced in a box 
from wbich the namesof Ï8 shall' >bddrawn andenteredonsUst. Bectloo 401i 
proyides that each party shall be f nmished with a cppy pf thip list, from whioh 
ea<ih mày strlke the names of three jùrôrs, and the 18 natiieà reinaîning shall oon- 
Btltnte tae jury. He{d,that;therefusal;of the court to fumish the parties, on re- 
quest, with Buch list of 18, jurors is réversible erroc 

In Errbr to the United States Court in the Indian Térritoiy for the 
Third Judicial Division. 

Action by Phillip R. James against the Gulf, Colorado & Santa Fe 
RaÛway Company. Thère was jùdgmeht for plairitiflf, and défendant 
brings error.' Reversed. 

C. L. Jackson, E. D. Kenna, and Àdîd Sherwood, for plàiritiff in error. 

W. A. Ledbetter and 0. W. PatcheU, for défendant in error. 

Before Caldwell, Nelson, and Hallett, JJ. 

Nelson, J. This was an action brought to récoVer dâmageB fot Per- 
sonal injuries sustained by the plaintifif belovi^ through' the alleged nég- 
ligence of the railway cômpany, a^id for exposure by éeason of being 
Compelled to leavë the section boarding-house of the compianyafler be- 
ing injured. On the trial a' verdict was rendered against the^ coinoany 
fiar the sum of |2;760. " ; : , *" -^ 
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The facts as they appear in the bill of exceptions are thèse: The 
plaintifif helow, Phillip R. James, was a sectioiiman employed by the 
railway Company, working on its road uear Berwyn station, in the Chick- 
asaw Nation, Indian Terr. He was injured on July 12, 1890, while aid- 
ing in unloading a hand-car. The freight train bringing this car stopped 
about 3è miles from this station, opposite the place where James, with 
three other section hands, were eating their dinner, and a road-master, 
by name Jim Connors, came to the men and said: "We got a hand-car 
to unload for you boys." He asked where the rest of the men were, and, 
on being informed, gave orders to unload the car. Six sectionmen, four 
trainmen, the section foreman, and the road-master assisted in unload- 
ing. The road-master gave the sectionmen instructions to unload, and 
some of them opened the door, and went into the freight-car, and set 
the hand-car in a position on one side, aiid slid it ont of the door, so 
that the men outsidq could get & good hold. As the hand-car WaS partly 
ont, and nearly ail the weight rested upoh the shoulders of James, hé 
informed the men, and some came to bis assist-ance, and iet it down; 
about half way to his waist, and Jim Connors, the road-master, who had 
hold of the hand-car, assisting in unloading, gave an ordér,'"ïjet her 
go," and the hand-car turned over and fell upon Jatoesj iîijuring bis 
back. Th'e character of the ground where the hand-car waà unloàdéd' 
was well known to Janies, and there is no évidence that it Was dangët*' 
ous to unload it at that place^ but only inconvénient, as niô dépôt plat- 
form was there; The car was furnished for the use of the seetionméii- 
to carry them to alid from their homes; and there îs no évidence in the 
case toMidw that James waS carried beyond his employaient when, in 
obédience to the orderS of thé toad-master, he went to aid in unload^ 
ing it. 

The spécifie acts of négligence chargea in the coniplaint are: (1) 
That Jim Connors, a road-master of the railWay company, #ho ordered 
James to assist in unloading the hand-car, was guilty of gross négligence 
\and carelessness in sélecting a place to tmlûad the same whète there wàs 
no dépôt platform; (2) by commanding thé men assisting in unloading 
to turn the car loose while James was in sùeh a positiôh that he could 
not prevent its falling upon him. 

The record furnished is voluminous, made so by the unnecessary répé- 
tition therein of the samè déposition' taken and read on the trial, and 
other proceedings prior and subséquent thereto, and àlso by the assigh- 
ment of errors, 58 in number. Most of them are trivial.'and indicate 
that proper care and attention were not given by counsél in' the prépara- 
tion of the case. A feW are meritorious: It is urged thât the court erred 
in deciding that it had jurisdiction of the case, and permittîhg the plain- 
tiff below to amend the snmmpns. The original cothplaint was'filed 
Januâry 17, 1890, in the office of the clerk at "Ardmore," wherè the 
<K)urt is held for the thîrd judicial division, and on the same day a writ 
of ëummons was duly issnéd to the marshal, and returued with aii in- 
•dorsement thereon, "Persbnally served on an agent of the rail ivay Com- 
pany at Ardmore, Ifldian Territory." This summôns comniandéà the 
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défendant t{) answer on the first day of the next March terra,, "a cotn- 
plaint tiled against it in said court by Phillip R. Jones, and wama it that 
upoAfeilurQto answer the corn plaint will be taken for confessedJ' A 
motion was made and filed on the flïst day of the March terra to quash 
the writ of summons, which was withdrawn and renewed on the next day, 
for reasons alleged briefly : That the sunnnons was improperly and ille- 
gally issued, apd no cause of action is set forth therein, and the nature 
of the complaintis not shown; and also that there is a variance in the 
name of the plaintifiF as contajued ia the complaint and the summons. 
The court granted a motion to amend the summons by changing the 
nameof the party plaintiff from Phillip R. Jones to Phillip R. James, 
and aftçrwards the raotion to quash the writ was overruled, and rightly. 
The aniendment of the summons was proper, and fully authorized by 
section ,5080, Mansf. Dig.^ of the Arkansas statutes, which was the law 
extended over the Indian-Territory, and gpverning applications to amend. 
This i^tipn is as broad a^ the statutes of the United States relating to 
amendments, (Rev. St. U. S. |§ 948-964,) and the change of the name 
in the Bummong was allowed la furtherance of justice, and certainly 
within the discrétion of the court. Neither does the prâctice act in force 
in thetftrritory require the nature of the cause of action eâ stated in the 
complaint to be set forth in the summons. Mansf. Dig. §4968. The 
complaint is âled in the derkV office, and the purpose of the summons 
is tpinform the défendant served of the; fact, so that he can ascertain 
the cause of action alleged against it. The original complaint was 
aniended, aud the défendant filed a demyrrer, which was overruled, and 
a motion to stnke out certain portions of the same was denied, and the 
défendant filed its answer. ; When the case was callod for trial the coun- 
sel for the railway company, before the jury was impaneled, requested 
the court, "to cause a list of eighteen conipetent and qualified jurors to be 
ma,de, {0^ to furnish coun^l of both parties with a oopy of such list, 
Irpin which eaoh party mjght strike the names of not exceeding three 
jurors, and from said ligt tlje twelve jurors to try this cause should be 
seleiQtedî land that the jury, tot^y this cause be selected as is by the stat- 
utes, in jspoh case made andprovided." This request h'as refused, to 
which exception was taken, and such refusai is duly assigned as errer. 
On May 2, 1890, congress passed an act toenlarge the Jurisdiction of the 
IJni,ted States cpi^rt in the Indian Territory. In section 31 certain gên- 
erai jlawsof the state of Ariçansas as contained in Mansfield's Digest, pub- 
Hshed in 1884, are exteniled over the territory, and among thèse laws 
is mentioned çhapter 90, the provisions of which relate to the sélection 
and sUjninoningof jurors and drawing of a trial jury. Section 4013 of 
this Digest enacts that, "if either party shall désire a panel, the court 
shall cause tte nanies of twenty-four compétent jurors, written upon sep 
aratej^l|pa,of paper, to be placed in a box, to be kept for that purpose, 
from whxph the names of eighteen shall be drawn and entered on a list 
in tne pr^er ip which thçy were drawn and numbered." Section 4014 
prbvidès that "each party shall be furnish^d with a copy of said list, 
from whiçsh each may ^trike the names of three jurors, and return the 
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list 80 struck to the jutlge, who shall strike from the original lîst the 
names so stricken Irom'the copiés, and tîle first twelve names remaining 
on said original list shall constitute the jury." Section 4015 çrovides, 
in substance, thàt béfote'drawiià^ the list éif 18 thé cbilrt shall décide ail 
challenges for cause wbich are presentçd, and, if thçre are not 24 com- 
pétent jurors, by-standers shall be eummonied until the requisite number 
ofèoippétent jurors is p}>tàineâ,jtrpm which said lis^ shall be drawn. 
Undèr thèse sections parties are entitled to hâve 18 juïors on the list be- 
fpTé they are required to exercise, the rigljt of pefemptory challenge, 
ïhe déniai of the request for a panel, as providedby the statute, de- 
prives, the defendiajit of îj substantial right, and gave it a jury différent 
from tibatwhiQh the làw prbvided. The défendant badooly 12 jurors,when 
thestatute gave it 18 from whiph it côuld.etrike off,3 names. This re- 
quirement of the statute tha!t 18 jurors shpuld be on the list when par- 
ties mUstmakeUiâir pécémptory ©hallengra i» mandatory, and the court 
cannot départ from the éësential irÊquirernèûts of thfe ky. See Thomg. 
Triak, % 89; Thomp. & l4. Jur> .§§ 267, 270, and autliorkies cited. À 
déniai pf this reqqest by thé coi^, to whiçh extjepjtitSn was takeh, ia a 
fatal error. n AtthèclosiBof the évidence tl»e défendant moved the court 
to direct the jury toretum a verdict inifts Javoï, beéàuse under ail thé 
ês'idèiicé the plaintiflf is not eotitled to recover. Jhe court declined to 
db 80, and this refusai toinstract the jury as réqiïested was duly ex- 
cepïéd tb and is assignée as error. As tlî9 pa!s0,gpes back for a new trial 
it is suflScient to say in référence to this assignment that we bave looked 
ini Vaitï throùgh thé l'écohi for évidence tending tOi abbW why the plain- 
ti£Fv James, did not let goof the band-car when the bther men did, and 
that the order of Connors wasnegligent_ under thé, Çirctimstances, and 
cansed. the injury complained of. Thëre is no iavidence to show that 
S&iAWyma in such a position that he çpuld not çsçape being înjured, 
and tèài Connora knew itf andwas at fault in giviog the order. It can- 
not be presumed or inferred that because the hand^tar tuméd ovér ^ben 
it was beii^g unloaded, and, thé plaintiff.was injured, the rail way Com- 
pany is responsible therefor. The refusai to give the instruction' asked 
is error. Judgment is reversed, and the cause is remanded, with direc- 
tions to grant a new trial. 
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Sakoer a ol. V. Flow a ci, 
{Vi/rmUi Cmvrt of ApveaU, Mahth Circuit. Ootober Ten^i, 1891.) 

I. JlBSlORint.NT ïo» BBNïFit or Crbditûbb— Validitt— Invbntobt. 

Mansf. Dlg. Ark. J 805, provides tbat before an assignée for the beneflt of crédita 
ors shall be entitled to take possession of lOrin any wise control the assigned prop- 
erty Ue sh'alt file à complète inVentofy of the prctpérty, and a bond in double its es- 
tlmated Value. HeUd, that a provision In the deed of assignaient that the assignée 
BhaU not t^e possession uptil he files therequlred bond is sarpluaage, and will not 
be construed as authoriziàg hlm to (ake posse^lon before he files an inventory, in 
Titflattoh of the terms of the Btatute. - 

•. SaHB^UiTPBBÏBBRBS CBBPITOBS— SoEBSCIiB. ij 

Wiiere a deed of àssignmeni préféra certain eredltors, and provides that the bal- 
' aode of tbefund shall be pttiâ to ail the remainingcreditors pro irata, its validlty is 
, notafCected by the failiire.to giye in the deed oi^ in any sohedule attached thereto 
tbe hames of the unpreferrçd crediton, or tlte amounts due tlieiOf 
8. Biks—im-B or AppLioinoit oi Pboobbds. 

Nqi- iàthe validity of suoh assignmént aftecteti by failure ta flza,Uinlt of timefor 
the ^Biernee to apply the propeeds of the assigned property. : 

4' 'StA.TÛT«8— ColtSTBUOTION— ADOPTICH OW STATE tilMH BT C0KOBB8S. 

Bince Act Cong. Kay a^ 1890, (S6 IT. 6. St. a 182, S 81,) adopts and piits In force ia 
the In4ian Territory tbebody of the stati^tea of the state of Arkansaa, it ^11 be 
presilmed that the ooiistruption and Interprétation placed on thèse stàtutes by the 
M «upréine oourtof thestat6>pilor therëto were adopted at the sàiAé Urne, 

> AjH!IO|9]m?f FOB BvSKnV Of iCBflM*0|»8— Vjuiditt— Inventobt.' 

The failûre of an assignée for the benefit of ci^editors to file an Inrentory of th« 
Bsti^tfBd property, as Mànsf. Big. Ark. $ 806, rebùires him to do before he takes 
pOfS^sionof or in any wiBecpntrolS: the assigned property, irill not invalldate the 
deed of assignaient asagalnstan attachmentleviea ai ter it waa exeouted. FoUow- 
iûg Olàvfon'r. JolmsoVitM AA. tàO: 

t. Saxe,". !■,! 'i.-: ,ù-i' ' • ■ 

WherosuQli attachmei^t 1* levied before the assignée Is ablfs to malke an Inven- 
tory, and. the pMpérty is kold by the marshal as belng perishable, an inventOry by 
the assignée, :which adopta the desoriptioa under wtaich the property was sold by the 
marshal, issufiioient. 

7. ATTAO^MBST— ClAIMS BT TOIBD PBBÎIPNS— WlTNBSSBS— EXàiaNATIOK. 

Wbere ak attachment ta leVied oh' the groiind that défendants hâve dlsposedot 
their property in f raud of credijtors,^ and a third perron intervenes, claiming.the at- 
tached property ùnder an assignmént for thè' beneflt of creditors, it is wlthin the 
discrétion Of the court, on the trial of the InterTOntioù, to refuse to allow {tlaintifl 
,. to put leading questions U) the assig^iors. :^ . 
â. èAMB-^iNTBBVBNTiON— Pétition— SofriciENOT. , 

The failure of the inïervenerto file the deed of assfgnment utidér whlch hé daims 
ia not groui^â for a demurrer to bis pétition, but only for a motion for a more speciflo 
Btiatement. 

«i ËiMS— BVrbBWtiB— pHEFEBENidiB— ReLETANOT. 

On an issue as to the validity of thls assignmént, évidence that the asslgnors— « 
partnership — preferred and provided for the payment of an individual debt of one 
of them, is irrelevant where there is no allégation that the assignée knew of or 
participated in thls arrangement. 
10. Same— Inbtbcctions— Habmless Ebbob. 

Where the only objection to the assignmént is that theassisniee falled to conform 
to the requirements of the statute, an instruction that it is the duty of a failing 
debtor to assign ail bis property for the beneflt of bis creditors is hariuless error. 

II. BaME— TbIAI/— RiGHT TO OPEN AND ClOSE. 

Where plaIntiS in the attachaient dénies the validity of the assignmént under 
which the intervener claims, the burden of sbowing its validity is thrown on tha 
intervener, and he has the right to open and (dosa 

Error to Ihe United States Court in the Indian Territory. 

Action by Sanger Bros, against Flow & Foster, in which L. P. Ander- 
Bon intervened. There was judgment on verdicts for défendants aad 
intervener, and plaintiiFs bring error. Affîrmed. 



SANGEK V. FLOW. 153 

Before Caldwell, Nelson, and Hallett, JJ. 
W. 0. Davis, for plaintiËfs in error. 

W. B. Johnson, A. 0. Cruce, and C. E. MitcheU, for défendants in er- 
ror. 

Caldwell, J. Oh the 24th of Noveiriber, 1890, the plaintiffs in er- 
ror brought suit in the court below again'st Flow & ïoster upon àccount 
for $2,171.67. On the sàme day the plaintiffs filed an aflSdavit for an 
attachaient against the défendants, upon the ground that they had dia- 
posed of their property with the intent to defraud their creditors. An 
order of attachaient was issued on the 24th of November, and on the 
sàraë day levied on a stock of gênerai merchandisé, store fixtures, safe 
and contents, books, accounts, and notes, which had been the property 
of the défendants. Upon the application of the plaintiffs the court 
made an order directihg & salé of ail the property sittached as perishable 
property, and on the 5th of January, 1891, it was èold by the marshàl. 
On the day the plaintiff sued out the attachaient, but some hours be- 
fore the ôrder of attachaient was issued or levied, the défendants execUted 
a deed ôf assignaient tb the interpleader, Andersohj conveying to him, 
h trust for their creditors, the identical property afterwards seized by 
hé ïriârshâl on the ôrder of attachaient against the défendants. The 
deed' bf assignaient was duly acknowledged and delivered to the as- 
si'gnëe, ànd filed for record before the order of attachaient reached the 
hands of the marshal. The assignée appeared, and filed an interplea, 
claiming the attached property under the deed ôf assignment, and the 
défendants filed an affîdavit denying the grounds of the attachaient. 
The plaintiffs filed an answer to the intei'plea, denying the exécution of 
the deed of assignaient, aad alleging that it was void on its face, fraud- 
lilent in fact, and exectited after the isstlè and levy of the writ of attach- 
aient. The issues on thé interplea ànd on the attachaient were submit- 
ted to tiie same jury whq fôund the issues on the interplea in favor of 
the interpleader, and the issue on the attachment in fevor of the défend- 
ants. Judgment was rendéred in favor of the interpleader for the pro- 
ceeds ôf the sale of the attached property, ànd in favor of the défendants 
quashing the àttàchment; The spécifications ôf errors filed below and 
relied upon in counsersbrief will be considered. 

The act of congress approved May 2, 1890, (26 Û. S. St. c. 182, § 
31,) adopted and put in forcé in the Ihdiàn Territôry the body of the 
statutes of the state of Arkansas, as contained in Mansfield's Digest of 
the laws of that state. Arnong the statutes thus put in force was chap- 
ter 8 of that Digest relating to assignments for the beriefit of creditors. 
Section 305 of the Digest provides that before the assignée shall be en- 
titled to take possession, Sell, or in àny way manage or control the as- 
sighed property he shàll file in the oflBce of the clerk exercising chaneery 
jurisdiction a fuU and complète inVëntory of the property, and a bond 
ïh double its estimated value. The deed of assignaient cbntaihs this 
clause: "The said L. P. Andersen notto take possession of said property 
until be shall hâve filed a gôod and Bufiicient bond, as in sU6h' oàses 
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made and provîded," Jlie deed makes no référence to an inventory, 
and the contention is that the clause prohibiting the assignée from tak- 
ing îA)sse$sion until hegives bond is tantamount to providing that he 
shall take possession before making and filing the requisite inventory. 
It is the settled construction of this act by the suprême court of Arkan- 
sas that a deed of assignment, which in terms or by necessary implica- 
tion prpyides that the assignée shall take possession of the assigned prop- 
çrty beforé! he makes and files the required inventory and bond, is ré- 
pugnant to the statute, and void. But it is not essential to the validity 
of a deed pf assjgniïient that it should require the assignée to make and 
file the ipyentory and bond. The law imposes that duty on the assignée. 
The clause in the deed requiring the assignée to give bond before taking 
possession of the property is, therefore, surplusage. A useless provis- 
ion, relatang to giving the bond, which is in harmony with the statute, 
cannot ber oonstrued a,s aijithorizing or directing the assigne© to take pos- 
session before he makes an inventory, in violation of the statute. 

The deed of assignment prefers certain named creditors, and provides 
that, afteppaying the expensesof the trust and the preferred creditors, 
the balance of the trust fjind shall be paid "to ail our remajning creditors 
p-o rata, a^ording to thieir indebtedness." The names and amounts 
due the unpreferred cred}tprs are not given in the deed or in any sched- 
ule attached thereto. Itis claimed that the failure to attach such a 
«ehedule aypids the deed. The law is otherwise. BurriUi Assignm, 
pp. 1861,205. Such a, schedule, iffiled, wouldnotbe conclusive as to who 
were creditors, or the amount of their debta. If any surplus remains to 
be distributed to such creditors, and there is any doubt as to who they 
are, or the amouat of their debts, the assignée should refer the matter 
to the court of chancery admînistering the trust, and that court will, by 
SOme approprifl,te prooeeding, détermine thèse questions, and order the 
fund distributed accordingly. If the assignée fails to act, any creditor 
may compel him tp do so. Nor does the failure to fix a limit of time 
fpr the assignée tp apply the proceeds of the assigned property afiect 
the validity of the deed of assignmeqt. Burrill, Assignm. p. 823. If the 
assignée doe^ not pay over the trust fund to the creditors as quickly as 
he should,; the court underwhose supervision he is administering the 
trust, or any court of chancery having jurisdiction, will compel him to 
dp so on the application of apy creditor. 

Several as§ignments of error rest pn.the proposition that the failure of 
the assignée tp make and file the required inventory and. bond before the 
property was attached by the plaintiËFs avoids the deed as against such 
attachment. In adopting the Arkansas statutes for the Indian country 
it will be presumed that they were adopted with the construction and 
interpretatipii placed uponthem bythe suprême court of th?it state prior 
to their adoption by congress. It bas long beep settled by the décisions 
bf the suprême court of Arkansas constrijiing the statute under consider- 
.atioQ that the exécution and delivery of the deed of assignment to the 
Assignée passes, the title to the assigne^ property; that tfae failure of the 
assignée to moke and file the inventory iwd give Û}^ bond does not aSect 
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tHe validltjr of the deed, or tbe assignee's title to tHe property theteun- 
dér, but tbat the assignée is not ^'entitled to talce possession, sell, or in 
any way manage or control" the assigned property until he makes and 
files tbe inventory and gives the tequired bond, though he may bave 
"accêss" to the property for the purpose of making hia inventory. Clap' 
tbrii'v. Johnson, 36 Ark. 406; Thatcher v. FranUin, S7 Ark. 64; iZtce v. 
Fraiyser^ 24 Fed. Ëep. 460. If for any reason the assis;nee does not 
mabe me inventory and give the bond within a reasonable time, tbe 
debtor, or any one of bis creditors, may apply to the proper court for 
the appointment of an assignée who will qualify and exécute tbe trust. 
Qlayton v. Johnson, «ttpm, 422. In this caàe the attachment of the as- 
signed property by the plaintiffs put it out of the pôwer of the assignée 
to make any more exact and complète inventory than was made. It 
seems that he finally adopted as bis own the inventory made by the 
marsbal under tbe order of attachment. As to one item, it is said tbat 
tbe inventory is not sufRciently spécifie, viz.: "One iron safe, books, ac- 
counts, and notes, $1,500." But tbe property waé seized by tbe mâf- 
shal on the order of attachment before tbe assignée had had time to make 
an inventory, and it was afterwards sold by tbe marshal upon an order 
of the court, and assumed the shape of money in the hands of the mar- 
shal or in the registry of the court. The assignée could, therefoïe, do 
no bètfêrtban acceptthe marsbal's description of the property which he 
had seizèd and sold. As this condition of things was brought about by 
tbe attachment sued out by the plaintiffs, they will not be beard tocom- 
plain of tbe necessary results of their own action. The inventory, being 
the best and only one that could be made ùnder the circumstances, was 
suflScient. Now that the property lias been converted into money in 
tbe manner stated, an inventory of tbat would be sufficient. 

Tbe case seems to bave been tried below by the plaintiffs in error on 
the theory tbat tbe interpleader could not maintain bis claim to the prop- 
erty unless he had made and filed the required inventory and bond be- 
fore he filed bis interplea, and tbat, if he had not done so, the plaintiffs 
attachment sbould be sustained. Bût neither of thèse propositions is 
Sound law. The interpleader might make and file the required inven- 
tory and bond during the trial, and they would bave the same légal ef- 
fect as if they had been made and filed on tbe day the assignment was 
executed; and, if the assignment was otberwise valid, a total failure to 
make and file tbe inventory and bond would not invalidate the assign- 
ment, ot sustain the plaintiffs attachment of tbe assigned property. In 
sucb case tbe property sbould be discharged from the attachment, and 
returned to tbè custody from whence it was taken, tbere to remain until 
the assignée qualified himself to receivé it, or until a court of cbancery, 
on thé application of the debtor or some créditer, appointed an assignée 
to exécute tbe trust. 

It is assigned for error that the plaintifif "proposed to propound to the 
assignors leading questions," and the court refused to permit them to do 
80. This was a matter resting in the sound discrétion of the trial court, 
and not reviewable in this court. In the trial of the issue between the 
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plaiatiffs and interpleader tbe plaintiffs, qo more than the interpleader, 
bad a lëgal right to ask tbe assignots leading questions. A démarrer to 
the interplea was overruled, and that ruling is assigned for error. We 
see no objection to the eufficiency of tbe interplea. It was sufficient in 
Bubstarice. , If a copy of the deed of assignment should bave been at- 
tacbedto the plea, the failure to do so was not ground of demurrer, but 
only of a motion for a more spécifie statement. Such a motion was aft- 
erwards filed, but it did not ask that tbe interpleader be required to file 
8 copy of tbe deed of assignment. 

The pjaiutiffs offered to provQ by tbe witness Betts that a note which 
tbe witnessjowned and beld in bis hand, for $360, and purporting to be 
signed ''A* J. Foster" an;d "D. D.Flow," and payable tp ope Lewis, was 
given foFian improvement sold by Lewis to Foster, and wbicb improve- 
mept bad since been pccupied by Foster as bis bomestead; and that 
said note was originaJly signed by Foster alone^ and that Flow's name 
was added after witness purchased the note from Lewis. This évidence 
was pxfiluded; upon the ground, as stated in the bill of exceptions, that 
the pote was the best évidence as to who were its makers. The ob- 
ject of this évidence was to show that the assignera bad preferred and 
provided ^rthe payment out of the firm assets of an individual debt 
of one of-th!9 partners. The évidence was rightly excluded, but not for 
tbe reason assigned in tbe bill of exceptions. It was irrelevant, and did 
not tendjitjftimpieach the assignment, unless ,tbe assignée had knowledge 
of and ï partifiipated in tbe arrangement. Emerson v. Senter,118 U. S. 
3, 6 Sup.£!t. Rep. 981. . The court expresses no opinion on tb,e question 
wbethexrgtich.knpwledgç on the part pf the assignée at <,he timç be ac- 
çepted ,tb? te^t wpuld avoid the deied. That question is not in tbe case 
upon the ple.^dÏPgs. The; answer tothe intefplea settingup this défense 
does ûpt ftU^e> that the assignée wa§ a party to the transaction, or had 
any knpwiodge oî it whatever; nor was it propqsed to offer such proof. 
For thesB h^schis the évidence was irrelevant to the issue, and rigbtly 
excluded, , f Emerson v. Setter, :Supra. 

The plaintiffs in erypr pxcepted to every paragraph of the charge to 
tbe jury. W©;pi?rpeive pp substantial erroriin the charge for which the 
sase shoujd be r^vers^ed.' Ip the course of the charge the court told the 
jury that ^'it ba9,J>een deçided by the^highest judicial autborities, both 
tP this copntry and in Englapd, that a failing debtor hfas not only the 
privilège, Jjut it is bis duty, to make an assignment of ail Ijis property 
for the benefit pf bis çreditprs." The law imposes no such duty on a 
failing debtofjand the statement that it does was erroneous; but, as it 
was an abstraçj; pfpjjpsition, which could pot affect or influence the ver- 
dict, it is. npt a^ ,§rror ^or wbich the case should be reversed. 

It is as^gned foT error that the interpleader was pemiitted to open 
and close the argument to the jury. The plaintiffs denied the exécution 
and validity of tbe assignment. Thi.s ipjposed the burden on the in- 
terpleader pf proving the exécution of the deed and bis title to the aS' 
signed prc^erty, and entitled him to the opening and close on that issue. 
The interpleader was npt copcerned witb the isaues on the attachment. 
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That was an issue between the plaintiffs and the défendants, triable be- 
fore the court. HolUday v. Cohen, 34 Ark, 707, 716. It was, how- 
ever, submitted to tbe jury trying the issue between the interpleader and 
the plaintiffs, because it w^as known its fate must be determined by the 
rgsuît of that issue. There was no ground for the attachment other thàn 
thé pi^king of the deed of assignaient. If the assignaient was valid, the 
attachnient was confessedly wrongfully sued out, and vice versa. The 
jreal issue was on the interplea, and the interpleader's rights could not 
be prejndiced by the plaintiffs and défendants agreeing to submit to th^ 
ea^.^ jury the issue between them on the attachment. 
, There was an error in thé mode of impaneling the jury in the case. 
BaUwciy Cç. y. James, 48 Fed. Rep. 148, (decided at the présent term.) 
But Ti^e, are ^ of opinion that upon the sfate of the pleadings and the 
proofs in this case there was nothing for the court to submit to the jury, 
and : tbat the court, should bave directed a verdict for the interpleader. 
Chandler v. Von Eoedei-, 24 How. 224; Commissionera v. Clark, 94 U. S, 
•278. There was, no évidence tending in the slightest degree to impeach 
the assignment. An appellate court should not reverse a judgment for 
an errojr when it plainly.appears from the record that the error worked 
the coînplaining party no harm. Deery v. Oray, 5 Wall. 795, 807; 
^itJi y. Shomaher, 17 Wall. 630; Gregg v. Moss, 14 Wall. 564; We4 
V, Chmdçn, 135 Û. S. 507, 521, 10 Sup. Ct. Rep. 838. As the verdict 
rendered was the only verdict that could bave been rendered in the 
ças.e,np ma,tfer how the jury was impaneled or constituted, the plaintiffs 
were not harmed by the error, Judgment affirmed. 



''''■'• '' BECTTEtt V. Magone, Collector. 

. .\: : \ ■'.''.. ■ i. "t 

'■ ' (Circuit Court, S. X». J?^eu! Forfc. January 29, 18tf0. 

f î •.'■■, ' 

GssTOUB liAws-^Kuas— TouENAT Veevbt Cabpbts. 

P^ghes^^n rugs and Dag. Dag. rugs of like charucter or desoriptio!» to Tournay 
VeWét cà*pets, tbough not, or not made from, portions of snch carpets, are, nnder 
Bchedule K of the tariff act of March 3, ISSa, (22 U. S. St. 48B,) dutiable at the rata 
pf duty in^posed by that schedule upon Tournay velvet carpets. 

At Law. 

Durjng November and December of the year 1887 the plaintiff made 
six importations from Halifax, England, into the port of New York, of 
certain mercjjandise invoiced as Daghestan rugs and Dag. Dag. rugs. 
Thesç rugs were classified for duty by the défendant, as collector of that 
po^t, ai3 rugs of like character or description to Tournay velvet carpets, 
nqder the provision that "mats, rugs, screens, covers, hassocks, bedsides, 
and ptber portions of carpets, or carpetings, shall be subjected, to therate 
pf dutyherçin imposed pn 'carpets or carpeting of like character or de- 
sççip^îpjîi^f coptained in Sdiedule K of the tariff, act of March 3, 1888^ 
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(Tkriff Ind., 1fé|fr,,pài':8'7g,) pnd tWé-'ptpvisibn for Totir%y;;^éîvet'càri'' 
jièts contàiriéd ili tîïe qdmé schedule, (rd.^'pàr.'STO;) and, pnï^ààtit ié such 
jirçyls^pns, dutiy kt thje'rate of 46 ceilts pët, squaire yârd,''a^dliïti addition 
tïi'éf,éto,.of 30 pér cèmi^ni ad càîoî^^ii Wàs ékà,çjted théî-eon. Against 
tli^s e'Xaction dïid this' ' classification' ^Étè ^î'âintîfF'duly protested, claim- 
inig that thèse ïugs were dùtiable a^ thé f àtè of 40 pet cèntum ad valorem 
as "rugs," under the, provision for ail ôthèr rugs cobtàiiied in the same 
schedule. ,Id. par. 378; Thereafter,, the plaintîff dul^'hiiade appeals to 
thé ^écretary of the tteasury, and, withiii ^0 days after adverse décisions 
were rendered tbereon by the secretàty, duly bfôught this suit to recover 
the différence bt|tween the dutiesât the rate exacted and the duties at 
thd rate claiiïied.by hinï iû his' pt<itesi;. Upon the trial it ^appeared that 
thèse rtigs werè 6f the followingsizes:' 36 incheslongby 18 or 86 inches 
wide; ,53 inchë? long, l^y 27 inches wide; 63 inches long by 36 inches 
wide; 72 inchëélong by44 inches *vide,^-that the ùppër kurfaces of the 
saiîié Were plush, made of worstedj that the upper surface of Tournay 
vëlvëli'èarpetâ, which was apother naitie for Wilton velvet carpets, were 
also, pliish, made from worsted, and 'that there were othér carpets enu- 
merated eà nomine, or othèrWise, in. thé tariff act df March 3, 1883, whose 
upper surface werealso pluâh; that the backs or IpWer surfaces of thèse 
rugs weré of the same gene/al characier as the lowjsr surface or back of 
Wilton or Tournay velvet carpets, though made of dififerent materials; 
thât the designs upon the iipper surfaces of thèse 'ïtigs Were of the com- 
moû rùg designs, and notjof thé same designs as tbund on Wilton or 
Tournay velvet carpets; that thèse rugS were otherWîëe of the samechar- 
acter or description as Wilton or Tournay velvet carpets; that the plain- 
tiff advertised and put upon the market thèse rugs under the désignation 
of Wilton Daghestan rugs; that on and prior to March 3, 1883, rugs of 
like character and description to the rugs in suit were bought and sold 
in the trade and commerce of this country underjthe name of Wilton 
rugs; that there were rugs made from portions of carpets or carpeting; 
that the rugs in suit were not so made, but were eacb woven in a loom, 
generally to the number of 10 to 15, separate and distinct, being only 
connected by fringe, which consisted of threads ranningthrough the en- 
tire hï|mber of rugs wovçjq at one tîme; that after , thèse rugs wère so 
woven, they were eut apart by cutting this fringe, and the fringe left at 
the ends of each rug was tied, and each rug was then ready for the mar- 
ket; that the looms on which the rugs in suit were woven were heavier 
than the looms on which the Wiltoij or Tournay velvet carpets were 
made,.and had six frames, while the looms upbii Which the Wilton or 
Tournay velvet carpets were woven had only from tHree to five frames; 
that the looms on which the rugs in Suit Weré wo\^én were especially 
adâpted to weaving rugs, aûd not carpets; that the looms upon which 
Wilton or Tournay vélVet carpets Wèrô woven wérô éspècially adapted 
for weaving carpets, and were not adàpted for weaving rugs; and that 
bedsides were simple pièces or portions of carpets or carpetings, eut into 
desired lengths, and withbut any finishing after being so eut, to bé laid 
down beside beds. Both sideè having restéd, bôth plaintiff and défend- 
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ant respectively moved the court to direct the jury to find a verdict in 
his favor. 

Stephen O. Çlarhe and Charles Curie, fpr plaihtiffs. 

Edward' MUcheUjV.B.ktty.f&nâ. Thomas Gremwood,ABat.TJ. S. Atty., 
for defeiidant. 

tiAcoMbE, Circuit Judge, (prdlly.) Thé rugs in suit are of like charac- 
ter or description to Wilton or Toumay velvet carpets. The provisions 
fof thèse and other carpets Or carpetings, and also for rugs, Containedin 
Schédiilie E of the tariff fttet of March 3, 1883, and similar provisions 
containéd in various other tariff acts, frdm 1861 to March 3, 1883, — Act 
March^2, Î861-, c. 68, §13, (12 U. S. St. 178;) Act July 14, 1862, c. 
163, §'9; (Id: 543;) Act June 30, 1864, c. 171, § 5, (13 U. S. St. 
202;y'5A(ïtj March 2, 1867, c. 197, §1, (14 U. S. St. '559;) Schedule 
L, § 2604i'5Rêv; St., — leavé little doubt aâ to the question raised hère. 
It appeârîs thàt cpngress, after pfoviding for a great taahy différent kinds 
of carpets or carpetings by spécifie names, or by descriptive terms indic- 
ative of the riàaferials of which they are "composed, bas fu^rther provided 
that ail ru'^of like character or description to any of thèse enumerâted 
carpetiS Ofcatpétings shall be shbjèctto the rate of duty inîpoëed onsùch 
carpet or carpetings. Saving made provision for subh rUgs, it bas theh 
provided that ail other rugs, not included in thàt provision, shall be 
subject to duty at the rate of 40 per cent, ad valorem. There is ho rea- 
son to BUt?pose, as contended by the plaintiff in support of his clàlin, 
that congrèss inteùded that rugs of likè cliaracter or description to sbinô 
one of the Varions enumerâted carpets ôr carpetings, tehen they are, or 
are niade tfûm, portions thereof, should pay the sânie rate of duty as is 
imposèd pn sûch carpet or carpetings, but, when not so made, should 
pay a lésé rate of duty. On the contrary, there ic strong reason to con- 
çîude thàt cOhgresS consîdered the character or description of rugs, if 
like the character or description of any one of such carpets or carpetings, 
a more important élément in âxing their classification than their mode 
of manu&cture: I therefore direct a Verdict for the défendant. 



Ingbrsoi,!, gf aJ. w. Magone, CoUector. 

iOircuit Court, S. D. New York. February 18, 1891.) 

CvsTOMS Laws— Tbavhuno Eti'gs. ' ' . , . .. /, , 

TraveUi!ig> nlgS whioh were imported duiing the yeap 1888, »nd whicn are articles 
generally used for wrapping about the legs or the body of a person when traveling, 
and as coverings for lounges and beds, or for throwing over the body of a person 
when lying on a lounge or a bed, are not duitable under the provisions for rugs con- 
tainéd ln,«iair^r^{^ 278 of the act of Marcb 8, 1883, (23 ïï. B. St..!tS8.) 

"■AtLaw. 
During.theyear 1888 the plaintiffs made atk importation from England 

into the ttbrtof New York of certain articles învoiced'as "woolen rugs." 
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ïhese articles tfëreclà^sified for dutyàs " woolen shâwis," under the provis- 
ion for "woolen shawls" contained iaSchedule K of thetariff act of March 
3, 1883, (22 U.^S, St. 488, TariÔ" Ind., Nèw,'-par. 362,)and duty, 
accordingly as thèif value exceeded 6r did not exceed 80 cents per pound, 
was exacted thereon at the rate of 35 cents per pound and 40 per centum 
ad vçiorein,, or Sp ççnts per pound an(i 35 per centum ad t>aZorem, by the 
défendant, as colleqtor pf that port;. Against this; classification and tbis 
exaction the pl£j,intiffs dqly protesfed, çlaiming tjiat thesp articles were 
"tr^yelingor carl^îagé iiugs," and, as guch, were dtitiàble at the ratpof40 
pér centum ad TO/orem, under the provisions for "ail * * * other 
rug?,;' found in Sch^dule K of the aforesaid tariff act, (Tarifif Ind., NeWj 
par. 3,78,) and in açcofdance with the décision of ^the department promul- 
ga^ed 'March 2., 1888'. ', ' The plaintifs at the samô; time made due appeals, 
whicH .v^ere dècîdéd adyersely to ttsein, 411 accordànce with the décision 
of the plepartment p^:om!«lgated December 11, 1888, and, after such ad- 
verse, décision, duly broùght this suit to recover ail duties exacted on 
thèse articles in excess of 40 per centum ad valore:m. , Ou the trial it ap- 
peared that the articles in suit werp made ofwool, and were of two 
kinds,_--Tq»ne, ,5 feet long by 5 feet and 2 inches wide, weighing 4 pounds 
aridiz oùnces, with, a fringe at each of its two ^^nds, and preseuting, on 
one sicte a brigiit coléjred stripedappearance, and, PP the Reverse side a 
twillë^ appearance in two colors; the other, 6 feet and 2 inches long.by 
6 fp,ef and 2 inches wide, ;weighing. 3 pounds aocl 61, ounces, without 
friiige^ hpùnd on alj ijts édges with a binding, and presentihg a dull striped 
appearance, alike, oçnearly alike, oh both sides; that the weight of each 
was mi^cïi greater tli^ip that of ài'-shawl;" that articles like those,in.suit 
had bçeij^Vpown to tr^fje; and comme;'ce in this couptry only for the p^si 
15 year^; that during;that perioçl such ■ articles .tpei;^ never known io 
trade,apa commerce, jp, this country as, "shawls,!' but always as ".trayei^ 
ing rtig^,'' apd by np,ôther name^that sùch articles .^freré generally used 
for wraj>pipg about tiié,J^g8 or the bbdy of a persop whep.trayeling, an^ 
as coveriiigg for loùngies^and b.eds. Or for throwipg pver the body of a 
person whèn lying on a ïounge oi* a bed; that a "snawl," as defined by 
Webster, ia "a cloth of wool, cotton, silk, or hair, used especially by 
women as a loose covering for the neck and shoulders;" that a "rug," as 
defined by Webster, is "a coarse, nappy, woolen fabric, used for various 
purposes, — as (a) .for;,the cover of a bed; (6) for protecting the carpet 
before a fire-place; (c) for protecting the legs against the cold in riding, 
as a railway riig." • 

W. Wickham Smîlh and D. Ives Mackie, for plaiptiffs. . ,- 

Edward MtcheU, U. S* Atty. , and Thomaa Greenweod, Àsst. U. S. Àtt'y., 
for defehdaht. 

Lacombe, Circtiit Jtidgé, (praUy.) The articles in Suit were khoWfa in 
trade and commerce of the country at and prior to the passage, of, the 
tariff act pf 1883 as "travel;ng j;ugs,",and by no other name. Tiiis act 
proyides îor,"rugs" simply, ap4 pot for "traveling rugs.** "Èugs" bave 
beén provided for eo nomine in the différent tariff acts for hearly 30 
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yeare past,— Act March 2, 1861, o. 68, § 13, (12 U. S. St. 178;) Act 
July 14, 1862, c. 163, § 9, (Id. 643;) Act June 30, 1864, c. 171, § 5, 
(13 U. S. St. 202;) Act March 2, 1867, c. 197, § 1, (14 U. S. 559;) 
ScheduleL of section 5504, Rev. St.; Act March 3, 1883, Sehedule K, 
(22 U. S. St. 488,) — and always in connection with provisions for car- 
pets OT carpetings, and for articles of a similàr nature, and, like them, 
used on floors. "Traveling rugs" are generally used for wrapping about 
the legs or the body of a person when traveling, and as coverings for 
lounges or beds, and for throwing over the body of a person when lying 
on a lounge or bed. "Traveling rugs" hâve never been provided for eo 
nomine in any tariff act, and, according to the évidence in this case, hâve 
been known to trade and commerce of this country only for the past 15 
years. In view of the history of the législation of congress concerning 
"rugs," as evidenced by the différent tariff acts from 1861 to 1883, both 
inclusive,! and of the évident intention with which it bas used the word 
"rugs" in paragraph 378, in Scheduie K of the tariff act of 1883, I am 
coustrained to direct a verdict for the defeudanti 



In re Caebieb et al. 
{Distrid Court, D. New Jeraey. Ootober 29, 1891.) 

Bankruptot— Pkoceedinos to Rgalize Estate — Objbction to Jukisdiction. 

Wbere an assignée in bankruptcy^pplies for a rule against persons claiming lots 
by purcbase from the bankrupt, to sbow cause why they should not be tumea out 
, 01 posajession and restrained f rojiii îuterfering with a sale by the assignée, and they 
appear béf ore the register and défend on the merits, and then f ail to except to Ma ' 
report, on whioh the rule is made ab'solute, it is too late for them thereaf ter toseek 
to bave tbe proceedings set aside- as void for want of jurisdictlon in tbe court as a 
court of bankruptcy. 

In Bankruptcy. 

This was a pétition by A. J, and J. L. Long to set aside certain or- 
ders in bankruptcy proceedings agàinst Carrier & Baum. The opinions 
of the court on former questions arising in the sàme proceedings are re- 
ported in 46 Eed. Rep. 850 and 47 Fed. Rep. 438. 

James Fitmmmons, for petitioners. 

L. B. D. Reese, for assignée. 

Reed, j. a pétition was filed December 31, 1889, by L..B. Duff, 
assignée of Carrier & Baum, setting forth that at the time of the filing 
of the pétition in bankruptcy A. E Baum was the owner of certain lots 
in the borough of Freeport, Armstrong county, Pa., and reciting at 
length of title by which said Baum held the lots. The pétition further 
averred that the eaid Iota, title to which it was claiméd had passed to 
the petitioner as assignée, were held by one Ingersoll, who had been 
put into the building on the lots by Baum for the purpose of taking 
care of it, and that Ingersoll had agreed^after some légal proceedings 
v.48F.no.2— 11 
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bad beéh taken agaînât him, tQ surreuder possession to petitîoner when-< 
ever desired. That in 1889,80mél5 years after the adjudication of 
said Baum as a babkrupt, an atteihpt was made by petilioner, under an 
order of court, to sell the property, and on the 28th day of December, 
1889, at the time the lots were exposed to sale, a notice was read by 
IngersoU, as attomey for A.; J. Long and J. L. Long, claiming to hâve 
purchased the property from A. F^ Baum, Robert Campbell, and Mar- 
garet Baum, and stating that biddors would take no title. The pétition 
charges that, after the order of sale had been obtained, Baum made a 
pretended sale to the Longs, who put a small quantity of lumber on the 
lots, in order ta claim colorable possession thereofj and, together with 
Baum, procured IngersoU to give said notice, in order to afîect the bid- 
ding and deter purchasers. That the possession claimed by Longs is 
mthout color of title. That Robert Campbell bas no interest in said 
lots, and that such acts, upon which possession is claimed to rest, took 
place within three months, and were fraudulent and collusive, and de- 
signed to prevent the prûperty from coming into the hands of the as- 
signée. The pétition prays a rule upon Baum, IngersoU, and A. J. and 
J. L. Long, to show cause why they should not vacate said property, 
and why an order should not be made restraining them from interl'ering 
with the possession of the property and the sale thereof by the assignée. 
To this pétition an answetuvàs filed Januaryll, 1890, by J. L. Long, 
A. J. Long, and A. F. Baum, generally denying the allégations of the 
pétition; the Loùgs in théiranswét claiming title parfcially through Rob- 
ert Campbell. They alsp say — 

"That they respectfully object to beingturned eut of posBession of the same 
in this way., Tbat they are ready tb défend their title to the said property in 
any regular jndiciaj proceediiig of the usaal character, and çubrait their title 
cannot or should not be adjudged by this hasty remedy. They also submit to 
the court, with the utmost resped;, that said assignée of Carrier & Baum bas 
no right or title to the said property, or any power over the same." 

George G. IngersoU filed an answer, stating that he never interfered 
with the sale of the propertyi, exoeptby serving the notice for the Longs 
and for Baum and bis wife, and dleging that he was iii possession under 
a lease from Baum to Mrs. IngersoU, the wife of the respondent. On 
April 3, 1891, the matter wâs referired to A. Y. Smith, Esq., register 
in bapkruptcy, for examination and report. The teslimony returned 
with bis report shows tbat counsel for the respondents were présent at 
the several hearings, and défense was made upon questions of fact and 
themerits.' The register's Teport wàs filed August 24, 1891, and con- 
firmed nid. No exceptions baving been filed j an order was made on 
September 4, 1891, confirming thé report absolutely, and ordering the 
respondents to forthwith vacate the property, and containing a clause 
enjoining thé respondents from taking or holding possession of the real 
estate, and from interfering with the possession of the assignée, or the 
sale by himof the property ^ No attention having been paid to this 
order, upon October 4, 1891, a pétition was presentéd by the assignée, 
and a rule granted on the respondents to sbowcauëe why an attacbment 
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should not issue against them, and why the United States marshal 
should not be directed to renjoye respondents from the property. This 
rule was returnable October 17, 1891, but at the request of the counsel 
for respondents was extended until October 24, 1891, àt which time the 
rule was continued as to the attachment, but made absolute as to the 
direction to tbe marshal. On October 27, 1891, a pétition \vas pre- 
sented on behalf of the Longs, praying that ail the above-recited orders 
be vacated and set aside as nuU and void, for want of jurisdiction in 
the court, as a court of bankruptcy, to make the same. Counsel for 
the assignée opposed the application, upon the grouûd that the lots were 
part of the bankrupt's estate, and in the possession of the assignée, (In- 
gersoll having recognized his right to possession, and agreed to hold un- 
der him,) uritil that possession was disturbed by the wrongful acts of 
the respondents; that, therefore, the proceeding by pétition and rule 
to show cause was proper, and within the power of Ûie court as a court 
of bankruptcy. 

It is, however, unneoessary to pass upon that question, for tbe re- 
spondents appeared voluntarily , answered upon the merits, and went in to 
the hearing before the register, and hâve thereby waived any question 
as to the form of the proceeding. The case of Stickney v. WiU, 23 Wall. 
150, in ray judgment, rules this case. There a pétition had been pre- 
sented by the assignée, a rule to show cause was not granted, but the 
parties appeared and answered, and an order was made after hearing, 
sustaining the pétition, and decreeing relief, as prayed in the pétition. 
The suprême court said: 

"Bights of property were claimed in thèse lands by the appellee, and the 
suit in this case was coinniepced in the district court, contesting that claim, 
which is plainly a subject-matter cognizable under that provision. [Rev. St. 
§ 4979.] Nor is it any argument agidnst that theory tbat the Qrst pleading 
in the district court is in form a pétition, as suits at law and in equity, in 
many jurisdictions, are commenced in that form of pleading. Beyond ail 
doubt, the pétition contains every requisite of a good biil in equity, wbether 
tbe pleading is tested by the st^tement of the cause of action, or by the charg- 
ing part of the bill, or by the prayer for relief; and, if it be suggested tbat it 
contains no prayer for process, the answer to the objection is a plain one, to- 
wit, that three of tbe parties respondent appeared, and waived the issuing 
and service of process, and that the appellee voluntarily appeared and flled 
an answer." 

A proceeding, similar in form to that in the présent case, was sustained 
in the Case of Anderson, 23 Ped. Rep. 482. 

I am unable to see how the petitioners hâve suflfered any injury by 
the mode of proceeding foUowed in this case. They hâve had a full 
opportunity to be heard on the merits, and permitted the register's re- 
port to be filed and confirmed without objection, and did not even pur- 
Bue to argument the suggestion in theîr answer as to the form of pro- 
ceeding, even if the most favorable construction be put upon that por- 
tion of their answer, and^t be considercd as an objection to the proceed- 
ing. It is too late to inquire into the merits pf the r^ister's findings 
and report. The pétition must be refused; and it is so ordered. 
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In re NicHOM. 
«Hrcult Court, W. D. PennsyVuanla. November 6, 1891.) 

1. CoNSTrnJTioNAL Law — Intbrstatb Comueroe — BooK Canvasseb's Licbkse — Habeas 

COKPCS. 

An ordinanoe of the oity of Titusvllle, Pa., requlrlng the payment of a lioense 
fee from ail persons solloiting orders for gopds, books, etc., Is void as a régulation . 
ol Interstate oommeroe, In so far as it is applied to an agent solicitiug orders for 
books, to beâlled on the approval of bis principal in New York, notwithstanding 
tbat the books are sent from a storehousç in Pittsburgh, whiob is kept replenlshed 
from the main ôfQce in New York; and,.wben suoh agent is imprisoned for a viola- 
tion of the ordinance, be is entitled to be released by the fédéral circuit court on a 
■writ of habeas corpus. 

2. Same^— Police Foweb. 

Tbe ordinanoe cannot be upheld on the ground that It'is a police régulation de- 
signed to protect the inhabitMts from tbe unwarrantable intrusions of suchcan- 
vassers, since by paying the fee the business may be carried on without restraint. 

At Law. 

Pétition by Charles D. Nichols lor a writ oï haoeas corpus to release 
him from imprisonment for violating an ordinance of the city of Titus- 
ville, Pa., by canvassing for books without a license. Prisoner dis- 
charged. 

Joseph R. Me Qiudde, forpetitioner. 

George A. Chase, for the city of Titusville. 

Reed, J. The pétition of Charles D. Nichols states that he is a citi- 
zen of the state of New York, and is the agent and employé of P. T. 
Collier, a citizen of the etate of New York; that hîs business, as such 
employé and agent, is that of solîciting orders for the sale of books and 
periodicals published by sàid Collier in the city of New York, where ail 
orders for books and periodicals takehby the petitioner for his employer 
ajre sent to be filled, and the goods are subsequenljiy delivered by said 
Collier on such terms and conditionsias meet his approval; that on Oc^ 
tober 3, 1891 j while engapred in the business of soliciting orders for the 
sale of books and periodicals in the manner aforesaid in the city of Titus- 
t^l]e,ih the state ofPennsylVaniaihewas arrested upon a charge of vio- 
lation of ah .ordinance of that city, reqùiring the paytjient of a license 
fee for the privilège of pursuing his business, as aforesaid, in the city^ 
and, after a hearing, waa sentenced .to pay a fine of $.78 and costs, and 
ia default of payment was iûiprisohèd. At the hearing upon the péti- 
tion the facts developed were substantially as stated in the pétition, ex- 
cépt that it appèared that Mr. Collier, tbe employei'j hàd a branch oflBce 
or store-room iri the city of Pittsburgh, from which he sent out the books 
wBich were needed tb fill the orders tâkeii by the can^asëcrs. As needed 
to teplenish the stock in the branch office in Pittsburgh, Mr! Collier 
shippèd books from time tô time frbm.'hîs main offidé or store-house in 
New York city. The ordinance in .question providès—- ' 

"That ail persons canvassing' or Solîciting within said City orders for goods, 
books, 'paintings, Wiires, Or rberchahdisé of any kind, 6r persons delivering 
such articles liiuler orders so obtained or solicited, shàll be reqiiired to procure 
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from the mayor a license to transact said business, and shall pay to the said 
treasurer therefor the folio wing ternis, according to the tira e for which said 
license shall be granted, viz.: For one day, one dollar and flfty cents; for 
one week, flvedollars; for three months, ten dollars; andforoneyear, twenty- 
five dollars: provided, tliat the provisions of this ordiuance shall not apply to 
personS selling by sample to manufacturers or licensed merchants or dealers 
residing or doing business in said city." 

By a supplément the ordinance was amended in an immaterial matter 
relating to the amount of the license fee for one year. 

In Robbins v, Taxing Dist, 120 U. S. 489, 7 Sup. Ct. Rep. 592, the 
statu te of Tennessee in question provided that aÛ drummers, and ail 
persons not having a regular licensed house of business in the taxing dis^ 
trict of Shelby county, ofiering for sale, or selling, goods by sample> 
should pay a certain sum per week or per month for such privilège. 
The suprême court held that, so far as applied to persons soliciting the 
sale of goods on behalf of individuals or firms doing business in anothèr 
state, it was a régulation of commerce among the states, and violated the 
provisions of the constitution of the United States, which grants to con- 
gress the power to make such régulations. 

In the case of Lebup v. PoH of Mobile, 127 U. S. 640, 8 Sup. Gt. Rep. 
1380, the suprême court say: 

"In our opinion, such a construction of the constitution leads to the con- 
clusion that no state has the right to lay a tax on interstate commerce in any 
form, whether by way of duties laid on the transportation of the aubjects of 
that commerce, or the receipts derived from the transportation, or on the oc- 
cupation or business of carrying it on; and the reason is tliat such taxation is 
a burden on that commerce, and amounts to a régulation of it, which be- 
longs solely to congress." 

In the case of Asher v. Texas, 128 U. S. 129, 1 Sup. Ct. Rep. 1, a 
statute of the state of Texas provided that there should be collected from 
every commercial traveler, drummer, salesman, or soliciter of trade, by 
sample or otherwise, an annpal occupation tax of $35. Asher, the plain- 
tiff in error, was arrested for failure to pay the tax, and it appeared that 
he was employed as a drummer, or soliciter of trade by sample, by a 
citizen of Louisiana, engaged in business in the latter state. The su- 
prême court held the statu'ie unconstitutional , as imposing a burden 
upon interstate commerce by way of taxing an occupation directly con- 
cerned therein, and reafErmed the principles laid down in the case of 
Robbins v. Taxing Dist. 

In the case of Stoutetiburgh v. Hennick, 129 U. S. 141, 9 Sup. Ct. Rep. 
256, a similar statute, enacted by the législative assembly of the Dis- 
trict of Columbia, was held to be a régulation of interstate commerce, so 
far as applicable to persons soliciting the sale of goods on behalf of indi- 
viduals or firms doing business outside of the district, and hence uncon- 
stitutional. 

So in the case oî Fullman's Palace-Car Co. v. Pmnsylvania, 141 U. S. 
18, 11 Sup. Ct. Rep. 879, the court say: 

"Much reliance has been placed by the plaintiff in error upon the cases in 
■which this court has decided that citizens or corporations of one state cannot 
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be taxed |)y anotber statç for a license or privilège to carry on interstate or 
foreign pommeree witljin its limits. But in each of those cases the tax was 
n<>t upop.the property employed in th& business, but upon the right to carry 
on tbe business at ail, and waa therefore held ta impose a direct burden upoti 
the coininerceitself." 

In the Case of White, 43 Ped. Rep. 913, a case identical with the 
présent case in its facts, and in this court, Judge Acheson discharged 
the petitioner, as held in custody under an ordinance which was uneon- 
stitutional, as a régulation affecting interstate commerce. Similar orders 
were màde in the case of Ex parte Stackton, 33 Fed. Eep. 95, by the dis- 
trict court for the eastern district of Texas; by the district court of Min- 
nesota, in the Case of Kimmd, 41 Fed. Rep. 775; and by the circuit 
court for the eastern district of North Carolina, in the Case of Spain, 47 
Fed. Rep. 208. 

It was argued by the counsel for the city that thè ordinance m ques- 
tion in this case was a proper police régulation for the protection of its 
citizens, and to add to their comfort, "by preventing the intrusive dom- 
iciliary visitations of canvassers and peddlers, who go from house to 
house in relentless personal pursuit of purchasera." But, conceding 
(what is extremely doubtftil, if, indeed not denied by the case of Leisy v. 
Hardin, 135 U. S. 100, 10 Sup. Ct. Rep. 681) that a state or munici- 
pality may regulate the aianner in which citizens of other states may 
proaecute their business by selling goods and merchandise not hurtful 
in themselves, still the ordinance does not purport to be such a régula- 
tion. It is solely for the purpose of raising revenue. Any person pay- 
ing the prescribed license fee may, during the perîod covered by his 
license, freely transact business in the city, even to the estent of "intru- 
sive domiciliary visits" to the unfortunate inhabitants. 

It is impossible to distinguish the facts in this case from those in Rob- 
bim V. Taxing Dist., Asher v, Texas, and Stoutenburgh v. Ilennick, supra, 
and, that being so, the authority of those cases is such that there can be 
no discussion of the principles involved. The ordinance, therefore, be- 
ing void as to the petitioner, and he being in custody in violation of the 
constitution of the United States, the petitioner is entitled to his dis- 
charge, and it is ordered that the petitioner be, ànd he is hereby, dis- 
charged; the respondent to pay the costs. 
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In re Tyeemah. 

(davuU Court, W. D. PennsyVvania. November 6, 1891.) 

CtoNSTiTtrnoNAi. Law— Iktbrstatb CoMMEncE— Book Canvabsbr'8 Licbnsb. 

An ordinance of the city of Titusville, Pa., requirine the psyment of a license fee 
from ail persoDS sollciting oirders for books, etc., and n'Ouï persons deltrering books 
Tinder orders so obtalned, is void as a régulation of Interstate commerce, in so far 
as applied to one deliveriug books sold byan agent, to be delirered, on tbe approval 
of bis principal in New York, from a store-honse in Pittsburgb, whicb is kept ro- 
plenlsbed by shipments from tlie principal office in New York. 

At Law. 

Pétition by William Tyerman for a vint of habeas corpm to release 
him from his imprisomnent for violating an ordinance of tbe city of Titus- 
ville, Pa., by delivering books sold by a book canvasser. Prisoner 
discharged. 

Joseph R. McQuaide, for petitioner. 

Geo. A. Chase, for City of Titusville. 

Reed, J. Tbe facts in this case are similar to those appeàrîng in the Oase 
of Nichais, 48 Fed. Rep. 164, (November tenn, 1891,) except tbat this 
petitioner was employed by P. P. Collier, a citizen of the state of New 
York, and doing business in the city of New York, to deliver the books 
sold by Mr. Nichols, and to coUect the prioe therefor. Thèse books 
are sent to him from Mr. CoUier'a branch store-room or office in the city 
of Pittsburgb, and while he Was engaged in such employment he was 
arrested for failure to obtain the license required by the ordinance of 
the city bf Titusville, and is now in cnstody tbr failure to pay a fine ini- 
posed under the provisions of such ordinance. For the reasons set forth 
in the opinion in the Nichols Case, he must aiso be discharged. There 
is no différence in principle between the two cases, this petitioner being 
engaged in completing the sales made by Mr. Nichols, and therefore en- 
gaged in Interstate commerce. The précise question was decided in 
favor of the petitioner in the Case of Spain, 47 Fed. Rep. 208, Judge 
Bond saying: "The right to sell itoplies the obligation and the right to 
deliver. It is as much interôtate commerce to do the one as the other." 
And it is ordered that the petitioner be, and he is hereby, discharged; 
the respondents to pay the costs. 
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In re Didfibri et al. 

{Circuit Court, S. D. New Ywk. .) 

lMMiflE*.Tios— ContraotLabor— Habbas Cohpusto Rbview CoMMissioîTBn's Décision. 
• On preliminary inquiry by the inspection ofiicers, certain Immigrants stated that 
their passage was paid for them, and that they came under an engagement to work 
OnataUroad in Ohio for 7 francs a day; but on a subséquent spécial inquiry they 
, retracted thèse statements. Seld, that there was compétent évidence teuding to 
show that they had corne in violation of the restriction aot, and the court Uad no 
jurisdictisn to reviewby, /tabeoa corpits the commissioner's décision ordering them 
to be takeu back. 

Application for Writ of Hqheas Cai-pus. 

The relatprs, 36 immigrants, arriving! at the port of New York, were 
prevented from landïng by the acting commissioner of immigration. 
tJpon their arriva! they stated, in responsë to the inquiries of the inspec- 
tion officers, ihat their passage waspaid for them, anÛ that they had been 
*3ngaged in Italy to work on a railroad in Ohio for a compensation of 
seven francs a day. Subsequently, upon a spécial inquiry, they re- 
tracted thèse statements. The commissioner of immigration having di- 
rectéd the master ofthe ship to take them back, they obtained a writ 
of KcAéaa corpus to review his action. 



.Xacombe, Circuit Judge, (oraUy.) It appears in this case that upon 
the arrivai of thèse, immigrants the inspection ofScers niade inquirico of 
tt^eni tbucbing the circumstances un^éiç which they; had çome to this 
ÇQUijiry. In reply to thèse questions, answers wefe given, whicb were 
rec^uçed to writing in the form of affldàvits,, were tran^â^ed to the immi- 
gyajuts,, ànd were by them sworn to, ' Thèse statçpa'ents of the immi- 
grants were certainly compétent évidence for the comrnissioner of immi- 
gration tQ; take into, considération in determining whether ornotthey 
should bepermitted to land. They make ôut a case which would war- 
rant thé, finding that their transportfttion . to this country was paid for 
with the money of another, and that they came under an agreement, 
rpadç previous to their émigration, to perform labor in the United States. 
Subsequently a spécial inquiry into their several ca^es was conducted by 
the commissioner of immigration, and the testimony taken on that in- 
quiry contradicts their statements upon preliminary examination. In 
this respect thèse cases differ from that of In re Feinknopf, 47 Fed. Rep. 
447, in which Judge Benedict filed the opinion referred to on the argu- 
ment. In that case there was no évidence whatever, either in the pre- 
liminary examination or the spécial inquiry, tending to show that the 
immigrant was within one of the prohibited classes. Hère, however, 
there is évidence which, standing alone, would fairly warrant the con- 
clusion that thèse immigrants hâve come hère in violation of the statute. 
That being so, it is not the part of the court to look any further to see 
il there is any additional évidence contradicting that, and to weigh ail 
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the testîmony în the case. Appellate tribunals hâve been created by 
the immigration law to correct any errors of the commissioner of immi- 
gration in cases where there is conflicting testimony. Where there is 
some compétent évidence before the commissioner sustaining his ruling, 
this court will not interfère becanse there was also before him contra- 
dictory testimony, which he apparently disbelieved. 
The writ is dismissed. 



EicKS, Jr., et d. v. Cbaig et al. ' 

{Circuit Court, D. Massachusetts. November 6, 1891.) 
Patents fob Inventions— Infringemekt—Peioe Btate op Akt— Engine Lcbbicat- 

OKS. 

Letters patent No. 214,589, issued April 22, 1879, to Nicbolas Seibert, were fora 
new and Improved feed indicator and reducing plug attachments for oil-cnps, uséd 
for oUing the steam-chest and oylinder of engines, sô as to produce a uniform fldw 
of OU. The spécifications show tbat the discharge pipe of the oil-cup is connecta 
directly with the steam-ohest, and that, owing to the varying pressure in the chest, 
due to the opening and closing of the ports, the baolJTyard pressure of the steam In 
the oil-cup woùld vary, and thus cause an nnequal flow of oil, and that the invention 
is designed to equalize this pressure by inserting in the discharge pipe, between 
the cup and the chest, a plug with an opening so small that steam could not p^iBa 
through rapîdly enough to commun icate the rapid changes in the chest Claiiii'â 
is for "the reducing plug, conatructed and operated as and for the purposesde- 
scribed. " Held that, in view of the prier state of the art, this claim mnst be re- 
strioted to the purpose desoribed, and it is not inf ringed by the patent of April 20, 
1886, to William H. Craig, in whioh thç pressure is made uniform by an "equalizing 
pipe, " opening into the discharge pipe and Connecting with the steam-pipe at a 
point where the pressure is cbhstant, and also having an obstruction in the discbaj'^ 
pipe, with a email opening, fltted with a spindle valve, siuoe it appears that this 
latter device was for the purpose of maintaining an equal pressure as aealnst the 
suction produced by shutting off thë stèam from the steàm-chest when the locomo- 
tive was running down grade. 

In Equity. Bill for infringement of patent. 

Thomas Wm. Clarke and Edmund Wetmore, for complainants. 

WiMam K. Rkhardson and F. P. Fish, for défendants. 

Coi/r, J. The bill in this case charges the défendants with infringe- 
ment of the second claim of letters patent No. 214,589, granted to Nicb- 
olas Seibért, April 22, 1879, for a new and improved feed-indicator and 
reducing-plug attachment for oil-cups. This class of lubricators is used 
upon steam-engines. Two things seem to be necessary to make a good 
lubricator, — the feed of the oil must be regiilar, and there must be an 
observation chamber, so that the engineer may see the quantity and 
regularity of the feed. The lubricator is generally fed by hydrostatic 
pressure. In the ordinary form of construction there is a pipe leading 
from the boiler or steam- pipe to a condensing chamber, where the steam 
is condensed into water. This chamber is connected at the bottom with 
the bottom of an oil réservoir. As the column of water is higher than 
the oilj the water passing into the oil réceptacle will displace an equal 
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quantity of oil, whiet is carried by a pipe to the sight-feed in a glass 
observation chamber, and froioi there it passes through a discharge pipe 
-to the parts to be Iqbrieated. As the steam enters the condenser under 
boiler pressure it is manifest that, in order to prevent this pressure from 
affecting the flow of the oil, there must be an equal back steam pressure 
in the discharge pipe. , This is açcoroplished by Connecting the discharge 
pipe with the steaœ-pipe, or with the same steam space as fills the con- 
densing pipe. By this means there is secured a balanced steam press- 
ure at the sight-feed, and the oil is fed regularly by hydrostatic press- 
ure. This form of lubricator is applied to stationary engines. But in 
locomotive engines the discharge pipe is connected either with the dry 
pipe, which is analogpvis tp ,the steapi-pipe, leading into the steam-chest 
above the cylinder,"or wifh tbe steam-chest; and under thèse conditions 
it becomes a more difficuj^problemto produce a balanced steam pressure 
upon the oil-cup. When the discharge pipe is connected with the dry 
jàpe on the enginé side «f the th'rottle-valve, it is apparent that, when 
the valye is plpsed in stoppjng thelocpoîotive, or in running down grade, 
the steam will be entirëy eut off from the discharge pipe, and there will 
|>finp back ste^pressûi'eto çôunterbalance the forward pressure from 
the condenser, and consequently the floVv of oil will be increased. Again, 
wben jihë disCh^e pipe is connected ;with the steani-chest, which opens 
into the cylinder, there isnotonly thisunbalanced pressure to overcome, 
bQt there is âl^P ^e ûucti(ations of pressure comihg from the steam-chest 
when theengine is running, caused by the steam passing into the cylin- 
det when y^è yâlves in t|iè stèanj-c|ïest are opén, <ind remaining in the 
steam-'cfa^ it^hen the valves areclosed, in conséquence of which the 
pressure in tfeflsteam-chèçtwili be less when the^e valves are open and 
greater whenithey are shut. It is the devices to meet and overcome the 
iiregUlarilies în the oil-feed catised by thèse diffërçjit variations in isteam 
pressure which form the subject-matter of the later patented improve- 
ments in lubricators. As the présent controversy turns upon the proper 
construction to be given tô onè of thèse iûiproved deVices, it is necessary 
to briefly review the progress and State of the art. 

In the early Abstèrdam patent of 1854 there iS shown a lubricator 
having an observation chamber, but this apparatus involved the main- 
tenance of à uniformbiilfciof air in the chamber #hich was found im- 
practicable, and oonseqûëntly there was a fluctuating pressure. The two 
patents granted to Gates; dated September 20, 1870', and April 29, 1873, 
were for sight-feed devioes. Inthe fi rst patent the feed was measured 
by waterdropping through the oil in a transparent chamber, while in 
the improved sight-feed describe<l in the later patent the oil passed in 
drops upwafd in a column of water inclosed in a. transparent chamber. 
It may beî said that Gates was the first iriventbr of a practical sight-feed 
in lubricators.^ In 187'li,î Nicholas Seibert, assigner of complainants, 
tookouthis first patent/ > This invention shows a balanced steam press- 
ure, but bas no sight feedi The discharge pipe is connected directly 
with the steam-pipe from the boiler, or with the same steam space as 
the eondensing pipe ('So' that the Isicfcward pressure of steam through the 
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discharge pipe îs equal to the forward pressure in the condenser. In 
1876, Seibert took out a second patent. This deals with lubricators for 
railway engines. The spécification says: 

"My invention relates tolubricators for railway engines, and ia animprove- 
ment on my invention covered by letters patent No. 111,881, dated February 
14, 1871; and it consists in déviées for equ«lizing the steam pressure upon 
the oil-cup when the steam is sbut oS from the steam-pipe, as is usually the 
case on down gradés." 

In this apparatus the discharge pipe entera the dry pipe of the loco- 
motive, and when the steam is shut oËf by the throttle-valve there will 
be little or no back pressure to offset the forward steam pressure from 
the condenser, and the oil will consequently be forced out of the cup 
more rapidly tban is désirable for a proper feed. To overcome this dif- 
ficulty is the object of the invention, This is accomplished by what is 
called an "equalizing pipe," running from the discharge pipe to thecon- 
densing pipe, and thus Connecting the discbarge pipe with the steam 
from the boiler, or with the same steam space as supplies the condenser. 
In 1878, Seibert took out anolher patent for a sighWeed device. On 
April 22, 1879, the patent in suit was issued to him. This patent cov- 
ers two Improvements, — an improved sight-feed apparatus, and a pecul- 
iarly constructed reducing plug, to secure an equable pressure in the 
discharge pipe. The patent bas two claims. The first relates to the 
sight-feed, and the second is for "the reducing plug, constructed and 
operating as and for the purposes described. " It is only the second claim 
which is hère in controversy. The reducing plug is a device for ob- 
structing the discharge pipe, leaving only a small opening throngh the 
pipe. It may be placed at any point in .the pipe, though preferably 
near the steam-chest; and its object is to maintaiu"a nearly equable 
pressure in the pipe above the point at which it is placed." The spéci- 
fication then goes on to say: 

"The discliarge pipe being connected and opening into the steatn-chest, 
(the pressure in which varies soniewhat, being tiie least as the ports are 
opened to admit steam to thecylinder, and greater whiletlie ports are closed,) 
and the reducinf; plug being placed in the discharge pipe, the pressure in the 
discharge pipe above the reducing plug is maintained at the médium pressure 
in the steam-chest, since the opening tlirou^h the plug is so small that, al- 
though the pressure is vaiied in the steam-chest, it permits neither the pas- 
sage of oil in one direction nor steam in the uther quickly enough to reduce 
or increase the pressure in the oil discharge pipe above that point." 

In his 1876 patent Seibert sought to overcome the unbalanced steam 
pressure arising from shutting ofi the steam in stopping the locomotive 
or in going down grade by means of the equalizing pipe, while in his 
1879 patent his object was to correct the fluctuations of pressure in the 
steam-chest when the engine is running, by the introduction of the re- 
ducing plug. 

The défendants' lubricator is constructed after a patent granted to 
William H^ Craig, April 20, 1886. The parts in this lubricator are ar- 
rangea in a very compact form. It is only necesSary to refer tq such 
features of the apparatus as bear upon the questions in this case. In 
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the Craig lubricator the diacharge pipe is connected wîth the steam-chest. 
Ther^'is also found an equaliziug pipe, such as is seen in the 1876 Sei- 
bert patent. In the discharge pipe, near the steam-chest, Craig inserts 
a spindle valve. At this point the pipe is obstructed or dammed up 
nearly ita whole diameter, leaving only a small orifice. In this small 
opening is the valve-seat, and by turning the spindle the aperture may 
be enlirèly closed, The spécification states that the purpose of the 
valve is for opening or closing this orifice. The contention of the com- 
plainantS ià that this obstruction or dam, having a small opening through 
it,, and situated in the discharge pipe, is a reducing plug, and therefore 
within the second claim of the Seibert patent of 1879. This position 
is resisted on two.grounds: It is contended, — i^Vsi, that, in view of the 
priùr state of the art and the language of the spécification, the Seibert 
patent must be limited to the spécial forni of reducing plug therein de- 
soribed; and, second, that, hdwever this may be, the défendants' valve 
iS' ©ot ioserted in the discharge pipe for any such purpose as the reduc- 
ing plug in the Seibert lubricator, and has no such opération. 

As bèaring upon the first'point, it is admitted that reducing plugs in- 
serted in pipes for the purpose of partially obstructing the flow of liquid 
are old.. Further, tl^ers is found in the earlier Flower patent of Febru- 
ary 19, 1878, an obstructed passage, eorresponding to a reducing plug, 
inithe discharge pipe of à lubricator. The spécification of the Flower pat- 
ent leaves the question in doubt whether the discharge pipe is connected 
directly with the steam-chest, or, as in the Seibert patent of 1871, with 
the steam-pipe from the boiler. It is admitted, however, that in the 
Flower lubricator, as constructed, the discharge pipe is connected with the 
steam-pipe, and, consequently, with the same steam space as the con- 
densing pipe; in other words, the obstruction of the discharge pipe in 
the Flower apparatus was, in fact, only used in that form of lubricator 
where the steam in both the condensing and discharge pipes is derived 
from the same steam space, and therefore the Flower patent is no antici- 
pation of thè Seibert reducing plug, because that was intended to over- 
cohie fluctuations in pressure in aripther class of lubricators, where the 
steam in the discharge pipe cornes from a différent stearn space from 
that of the condenser, and it is not denied that Seibert was the first to 
apply a reducing plug to this kind of lubricator. If, with the history 
of the art before us, the reducing plug of the Seibert lubricator is pat- 
entable by reason of the new results it accomplishes, then I am inclined 
tç the opinion that thedifierence in mechanical form between the Seibert 
reducing plug and the Craig valve would not relieve the défendants from 
infringement. The thickened-up discharge pipe, leaving a narrow open- 
ing at a point above the steam-chest in the Craig lubricator, seems in 
construction to be the équivalent of the reducing plug with its screw- 
thread, and having a narrow opening through it, of the Seibert patent. 

But the more important inquiry reœains whether the function or op- 
ération of thèse devices is the same in both lubricators. It is upon 
t^is question that the case largely turns, and I must confess that it is 
not free from: difficulty. The défendants deny that the part of their 
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valve which nearly fiUs up the discharge pipe opérâtes in any such way, 
or that it was introduced for any such purpose, as the Seibert reducing 
plug; and, if this proposition is true, then there is no infringement. 
The Seibert patent déclares that the plug is introduced for the purpose 
of correcting fluctuations of pressure in the steam-chest, thereby secur- 
ing an equable pressure in the discharge pipe above that point. The 
main object to be accomplished in a lubricator is to obtain regularity in 
the flow of oil at the sight-feed, — that is, only a certain quanti ty of oil 
should be regukrly diseharged from the réservoir in a given time; and 
the chief purpose of the Seibert reducing plug is to secure this resuit by 
maintaining an equable pressure in the discharge pipe. Now, the de- 
fendants contend that this thing is done in their lubricator by the 
equalizing pipe, whereby they obtain a balanced steam pressure at the 
sight-feed from the sarae steam Bpace, and it must be confessed that this 
theory is supported by the testimony of the complainants' expert as well 
as the défendants'. The défendants further say that the purpose of the 
dam in their valve is to arrest the sudden flow of oil caused by the draft 
or suction in the pipes, which foUows the sudden turning off of the 
steam from the steam-chest when the locomotive is stopped or is running 
down grade. And hère :we reach this contradictory position of the par- 
ties to this suit. According to the theory of the complainants and the 
Seibert patents, the office of the equalizing pipeis-to correct the unbal- 
anped pressure caused by suddenly shutting ofif the steam from the dis- 
charge pipe on stopping the engine, or on down grades, which is the 
Seibert 1876 patent; and the office of the reducing plug is to correct 
variations of pressure in the steam-chest, when the engine is running, 
from affecting the feed; or, more exactly stated, to maintain an equable 
pressure in the discharge pipe above where the plug is located. Ac- 
cording to the theory of the défendants^ the reverse is the case, — that is, 
the dam or valve in the discharge pipe secures a balanced pressure whei 
the steam is suddenly eut off from the discharge pipe on stopping thi 
«ugine, and the equalizing pipe guards agâinst any un balanced pressure 
caused- by the fluctuation of pressure in the steam-chest affecting the 
feed while the engine is running. Nôw it seems to me that the évidence 
in this case, and the better reasoning, is on the side of the défendants as 
to the real office of the equalizing pipe and the throttled discharge pip« 
in their lubricator. I think the défendants hâve shown, and that it U 
mechanically true, that their equalizing pipe meets the difficulty spring 
ing from the variation of pressure in the steam-chest when the engine it 
working, and that the main object of the dam in the discharge pipe il 
to arrest a sudden flow of oil, when a vacuum or partial vacuum existt; 
in the steam-chest, caused by closing the throttle-valve. It may be 
true that the reducing plug of the Seibert patent in suit will maintain 
an equable pressure in the discharge pipe above the point of its introduc- 
tion, and consequently a regular flow of oil at the sight-feed while tae 
engine is running, but it appears uncontradicted in this record that rag- 
ularity of feed in the observation chamber, under thèse circumstanf es, 
is brought about in the défendants' lubricator by the equalizing p pe; 
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and therefore the main purpose of thé complaiuants' plug is accdmplished 
io défendants' lubricator by the equalizing pipe. In view of the fact 
.thaï an ôbstructed passàge-way or reducing ping in the discharge pipe, 
as applied to one form of lubricators, was old at the date of the Seibert 
invention, I think the second claim of the patent should be limiled to 
the purpose for which it was roainly introduced by the patentée, and, 
if the same reflult is reached in défendants' lubricator by other means, 
then it is not within the Seibert patent. 

Tbere is ohly one remaining point to consider. The Seibert spéci- 
fication déclares tbat, by means of the reducing plug, an equable press- 
ure from the steam-chest is maintained in the discharge pipe above the 
plug. The plug may be located at any point in the discharge pipe, 
thongh preferabïy near the steam-chest, Now, while it may be said that 
the Graig equalizing pipe causes a given quantity of oil to be regularly 
fed at the sight-feed and down to the point where the equalizing pipe is 
joined to the discharge pipe, yet from that point in the discharge pipe 
to the steam-chest the oil would be subject to the fluctuations of press- 
ure in the steam-chest. The main purpose of a lubricator is to provide 
means whereby only a given quantity of oil shall be taken from the rés- 
ervoir in a given time, and that this shall flow at regular intervais 
through the observation chamber. The fact that this given quantity of 
the lubrioant, aller it bas passed the sight-feed, or after it has passed 
the point of union between the equalizing pipe and the discharge pipe, 
should, in its further progress through the discharge pipe to the cylin- 
der, be subject to the variations of pressure in the steam-chest which 
take place when the engine is running', does not seem to be material. 
At leastjthere is nothing in this record which shows that it is material. 
Seibert himselfsays in his patent that the plug may be located at any 
point in the diseharge pipe, though he preiers a point near the steam- 
chest. Italsoappears that the Craig valve is situated some distance 
from the steam-chest. Assuming that the cylinder, and the parts con- 
nected therewith, is the objective point of the oil, it is manifest that there 
is a point in ail lubricators where the oil will be subject to the steam- 
chest's fluctuations of pressuré. Whether this point is a little further 
up in the discharge pipe towards the sight-feed, or is near where that 
pipe enters the steam-chest, does no^ ^ppear tobe important; the essen- 
tial thing is to regulate the quantity of oil which may be allowed to pass 
out of the réservoir. If the deiéndants' theory as lo the functions of the 
equalizing pipe and the spindle valve in the Craig lubricator is wrong, I 
think the complainants should bave shown this by rebutting évidence; 
but, upon the record as submitted, I feel bound to boid that there is no 
infringement, a&d it fûUows that the bill must be dismissed. 
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rHE PABTHIAN. 

, The Floeencb. 

IJHgtrîct Court, D. Massaehuaetta. BeptémboB 29, 1891.) 

Coixisios— Bteam and BaII/— Fod-HOBNS. 

As tlie steamer Parthiati was proceedfug northward 50 miles ofl Sandy Hook, in 
a tbick^fog, Bbe heard prolongea blasU cesembling tbose of a steam-wbistle on ner 

gort bow, and, supposing tbem to be niade by avessel under.steam, slowed down to 
ait gpeed, and gave two blastp on ber vrblBUe, as a signal ttiat sbe would direct bér 
courae to jiort. and paaa: on the starboard sida. Keceivirig two short blasts in re- 
turn, sbe put ner helm bard to starboardy and as she was falling ofl repeated her 
signal, which was answered by a single blast. Sbe therenpon threw her whîèel 
bard: to port, and reversed her engine^ fuU speed astem, but shortiy afterwards 
collided witb a salling vessel. Tbe soUjUds made by tbe latter were produced by an 
instrumebt tAown by steam f rom a boilér caMed in tbe hold. Heid, ttaatthe usé of 
sucbaii instrument, instead of tbe usuol atinospherio born, rendered tbeisaUing 
vessel solelr In f ault. 

In Admiralty. Libel l?y the owners of the schooner Florence against 
the steamer Parthian for, damagea for, a ooljisioné Libel dismissed» i , 
E. P. Çarver, îor the "Plorenc^ 
L. T. JDabney aud P^ iJunningham^, for the Parthian. / 

Nelson, J, Tbis; collision çcçurred on the 16th of July, 1§.9Q, at 8 
p'clock in the morning, in a thiçlî fog. The place of the coUiaipn w&b 
55 miles 9. E.; by E. from; Sandy Hook. Tbe steamer Parthian, af thie 
Boston & Philadelphia Line, wag on pne of her usual trips frpm Phila- 
ddphia tp Bpstpa. ; The.echopner Florence- was bpnnd on a voyagpirppi 
Bangor to Philadelphia, with a cargo of icç. The wind was light froin 
the uorth-west. As the Parthian was proceeding on her course to the 
northward, enveloped in the fog, the men in charge heard on the port 
bow prolonged blasts, repeated at fréquent intervais and coming nearer, 
resembling blasts made by a steam-whistle, which they took to be the 
fog-signals of a vessel under steam. The steamer was thereupon slowed 
down to half speed, and two short blasts were made with her whistle, 
as a signal that she wonld direct her course to port, and pass the ap- 
proaching vessel on her starboard side. Receiving in reply two short 
blasts, and deeming this to be an acceptance of the proposai indicated 
by her signal, that the vessela should pass starboard to starboard, her 
wheel was put hard to starboard. As she was falling off to port un- 
der her starboard wheel her signal was repeated, and receiving back 
a single blast only, her wheel was thrown over hard to port, and her 
engines stopped and reversed full speed astern; but before she could 
be stopped the schooner Florence appeared out of the fog crossing the 
Parthian's bows from starboard to port. Nothing more could be done 
to prevent a collision, and she struck the Florence on her port side just 
aft of her main rigging. The sounds which the men on the Parthian 
had mistaken for the fog-signals of a steamer proved to bave corne from 
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the Florence, and were made by a buge copper born blown by steam 
supplied from a steam-boiler on board. She had no atmospheric born 
on board, but carried instead this instrument blown by steam, tobeused 
for signaling in a fog. ïhe évidence is olear that the sound produced 
by it closely resembled that of some varieties of whistles used on steam- 
vessels, and was so simiiar as to be extremely likely to deceive and mis- 
lead those hearing it at a distance, especially in a fog. The men on the 
Parthian were çompletely deceived, and none of them, from master to 
passengers, had the least suspicion that the sounds heard on tbe port 
bote were not the fog-signal of a steamer. 

Tbere can be no doubt that the course pursued by the Parthian was 
the UBual and proper one under the çircumstances, if the Florence had 
been a veSsel under steam instead of a sailing vessel. Nor can tbere be 
any dotibt on thèse facts that tbe disaster happened solely througb the 
fault of those in charge of the Floience in making fog-signals by means 
of an instrument not sanctioned by the sailing rules. It was plainly 
her duty to give notice of her présence in the fog by a born blown by 
àtmosphéric pressure, and not by blaôts from an instrument closely re- 
semblirig a steam-whistie. • Hér horh was substantially â steam-whistle, 
such as belongs to a vessel under steana, and which a vessel under sail 
bas no right to sound in a fog. The men in charge of the Parthian 
were not to blâme for maneuvers based upon the theory that the ap- 
proaching vessel Was a steamer, and as they fell into this error through 
the fault of those in obafge'of the Florence, their excuse is complète. 
In the cross-libel of the owners of the Parthian against the Florence, an 
interloctitory dècree is to be entered for the libelants, and the libel of 
the owners of the Florence against the Parthian is to be dismissed with 
costs. Ordered accordingly. 
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C!oNN et al. v. Chicago, B. & Q. R. Co. 

(Circuit Court, S. D. lima, W. D. November 18, 1891.) 

1. EbmovaIi op Causes— AssioNMBHT op Claim— Citizenship — Exoessivb Fbsiqht 

Chabgb»— Choses in Action. 

A clalia against a railroad compaiiy for overchàrges in freight is not a "chose in 
action,?* within tbe meaning of the provision of the removal act of 1888 that the 
circuit court shall not bave cognizance oî a suit on "any promissory note or otber 
chcsë In action " in f avor of an assignée, unless such a suit migbt bave been main- 
taioeàif no assignaient ba^ been made; and an assignée of sucb daims may sue a 
non-resident company tbereon, without regard to tbe citizenship of bis assignera. 

2. Samb— ResideNcib or RailbOad Cobpoeations— Consolidation— Convetanob of 

BOADB. 

Wben a non-resident railroad corporation purchases and receiyes convayanceg of 
alltberoads in the state owned by adomestic corporation, tbe fact thatitestab- 
llshBB Àgencies in tbe state, and opérâtes tbe roads underthe laws thereof, does 
not n^ke it a domestic corporation, so as to take away its rigbt to remove to a féd- 
éral C'oart an action brougnt against it in the state court by a citizen of tlie state. 
FitzgereMy. BaiVway Co., 45 Fed. Rep. 812, distinguiSbed. 

At Law. Action by J. W. Conn against the Chicago, Burlington & 
Quincy Railroad Company for overcharges in freight, the daims havîng 
beiSn Bssighed to him by the original owners. On plea in abatëment to 
the jnrisdiction and the évidence thereon. Plea overruled. 

Alanson Clark siaà. Clark Vamum, for plaintifs. 

iSmtÉfe McPherson, for défendant. 

Before BhiBas and Woolson, JJ. 

SfliKAS, J. This action was brought origînally in the district court 
of Milïfl' county, lowa, and was thence removed to this court upoii the 
application of the défendant corporation, on the ground of diverse citi- 
zenship, it being averred in the pétition for removal that the plaintiffs, 
when thé suit was brought, and ever since, were, and haVe continued to 
be, citizens of Nebraska, and the défendant was and is a corporation cre- 
ated under the laws of the state of Illinois. The pétition in the action 
contains a large number of counts, each one being based upon an alleged 
overcharge for freight shipped over the defendant's Une of railroad by a 
number of individùals or firms, whose claims for damages for such al- 
leged ovei-charges hâve ail been assigned and transferréd to the plaintiflfs. 

The first question arising upon the record is whether, under the stat- 
ute now in force, an action based upon assigned claims of this kind can 
be removed irom a state to the fédéral court, regardless of the citizenship 
of the assignors of the claims, or whether it is necessary, to sustain the 
jurisdiction, that it appear on the face of the record that the assignors 
of the claims, as well as the assignées, are, and were when the suit waa 
brought, citizens of a state or states other than that of the défendant. 
The proViso in the amendatory act of August 13, 1888, is that the Uûited 
States circuit court shall not — 

"Hâve cognizance of any suit, except upon foreign billsof exchange, to re- 
Cover the tSohtents of any promissory note or Other chose in action in favor 
of any assignée, or of any subséquent holder, if such instrument be payable 
v.48r.no.3— 12 
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to bearer, and be not made by any corporation, unless such suit might liave 
been prosecuted Is, such court if no.such assignment c)r;transfer had been 
made." 

The limitation th us enacted in regard to suita upon-assigned causes 
of action is expressly confined to those brought to recover the contents 
of a promisBorynote or other chose in action; and in Amblerv: Eppinger, 
.137 U. S. ,480, 11 Sup. et, Eep. 173, it is held thaf tfié phrase «chose 
in action" cannot be construed to include rights of action founded on 
some wrohgfûl act or sôme ileglect ()f di^ty, causing d*iio(iage, but must 
be limited to auits founded upon corttracts containing within tiiemselves 
somë promise or dnty to t^e perforinçd. In Deahlçr % podge, 16 How. 
622, and Bùshnâl v. Kennedy, 9 Wall. 387, the saine construction was 
given to thfe siitoilàr phrase found itf tlje ejeventh séCtion of the act of 
1789; sothatitia thùs clearly deoided by the suprenie court that the 
iimitatjqn fôuiid in thè adtof 1888Î âtjd\àlready cited, (Jannot Jje made 
applicable to .clàïnis of tbe nature of those declared on in the présent ac- 
tion, whioh are for damages resulting from the alleged violation of the 
duty impQsed,(iipon the, failway Company tô charge oùly légal rates for 
the tran8p«Wtation pf property over its Une of railifx'ay. 

The next: rproposition presented by thft plea to the judsdiction ia that 
the Chicago, JPftrlington 4^1 Quincy Raikoad Company must be deemed 
to be a citizen and résident of the statesof lowa and Nebiraska, as well as of 
the State of Illinois; that the litigation is not, therefqre, between citizens 
of diflerent states; thatthe défendant coJTJoration isairaidentof lowa, and, 
consequently, this court is without jurisdiction. The évidence submitted 
,in, support qf|be pjea slwiws that the,,4efendant is a «Pirporation created 
underthekwsof the çtateoî Illinois, widtheevidencepnbehalf 
fendant sl^çw^ t^]latunderthe laws of the state of Illinojs^the corporation 
had, from 1865 to 1874,, the power .tq^ease and operate Connecting lines 
çfrailway.^n states adjoining Illinois, and under tb© aptof-March 30, 
1875, it had the,right to ,,purchase t'b^; remaining interests, properlyj 
,and franchises jPf the lessors of snob (raijroads inadjoinipg states, thus 
•eijiabling it. to b^con^e in fact the owner of such Unes of f sdl way , It fur- 
jtbèr appeara from the évidence thîit the^eiwas organized; under the laws 
of the state pf lowa, in the year 1853, a corporation iknqwn as the Bur- 
lipgton & Missouri River Éailroad Company, wbiçh, ibeçame the owner 
of.a Une of railway pxtending from the city of BuçUngtpn, lowa, to a 
point within 15 miles ofthejcity pf .Gounçil BluËFs; tbaton th^ Slst day 
oï' December, 1872, by .a written ipstrument bearing that date, tbe Bur- 
lington & Missouri River Railroad .GojT^pany leased to the Chicago, Rur- 
IJington & Quincy Railroad Company its Une of rail way , ïf i<;h ail tbe appurte- 
jiMuices,. in perpetuity; that on tbe Slstday of July, 1875,.;by a written 
instrument duly exeçuted betweenthe two corporations,) i.tb« Burlington 
J^.iJtfissouri sold and cqr^veyad to,the Chicago, BurU^gtpn ^ Quincy 
Company its Une of rail way and appartenances in tbe sl^te pf lowa, 
wbiçh bas ever since been rap andipanaged by tbe latter company, and 
jh so doingthe defep^aiit corporation bas exercisçd i%o rigbt ofeminent 
doçiain in lowa, bas trànsacted business atmany; places in lowaî bavr 
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ing local establishments and oËBcîals in théstate. Upon thèse facts, it 
is claimed by plaintiffs that tbe Chicago, Burlington & Quincy Railroad 
Company has in fact been Consolidated with the Buiiington & Missouri 
Company, and by the exercise of corporate power in lowa has become 
an lowa corporation, or, at least, that it must, for jurisdictional pur- 
poses, be deemed to be so far adopted as a création of the laws of lowa 
that it cannot claim to be a non-resident of the state. 

The ruling and décision of the suprême court in Nashua & L. R. Corp. 
V. Boston & L. R. Corp., 186 U. S. 356,. 10 Sup. Ct. Rep. 1004, is dé- 
cisive of this proposition. In that case it appeared that by act of the 
législature of New Hampshire certain persons had been incorporated for 
the purpoee of building so much of a Une of railway, extending from 
Nashua, in New Hampshire, to Lowell, in Massachusetts, as was within 
the boundarifs of the former state; and, by act of the législature of Mas^ 
sachusettfi, the same persons had been incorporated under the same name, 
for the purpose of building that portion of the line lying within the 
boundaries of Massachusetts. Some two years later the législature of 
each of said-etates passed acts intended to unité the two corporations, in 
which the stockholders in the New Hampshire corporation were declared 
to be stockholders in the Massachusetts corporation, and vice versa, and 
the two corporations were declared to be united into one by the name of 
the Nashua & Lowell Railroad Company. It also appeared that, by writ- 
ten agreement between the companies, it was provided that the two 
roads shonld be operated as a single line by a common agent to be ap- 
pointed by the directors of both companies, and provision was made for 
a complète merger of the business and property into one whole, under 
one joint management. Subsequently the New Hampshire company 
brought a suit in equity, in the circuit court of the United States for the 
district of Massachusetts, ^gainst the Massachusetts corporation, for a 
settlement of accounts, and a plea to the jurisdiction was filed, in which 
it was averred that the original corporations had been Consolidated into 
one joint corporation, which must be deemed to be a citizen of both states 
uniting in its création. After a very full considération of the préviens 
décisions of the court upon the subject of the consolidation of corpora- 
tions, it was held — 

"That, whatever effect may be attributed to the législation of Massachu- 
setts in creating a new corporation by tbe same name with that of Ihe com- 
plainant, or in allowing a union of its business and property with that of the 
complainant, it did not change the existence of the complainant as a corpo- 
ration of New Hampshire, nor its cliaracter as a citizen of tliat state, for the 
enforcement of its rights of action in the nation alcourts against citizens of 
other states; Indeed, no other state could, by its législation, change the cliar- 
acter of that corporation, however great the rights and privilèges beatowed 
upon it. Tbe new cor[ioration created by Massachusetts, though bearing the 
same nan)e, composed of the same stockholders, and designed to accomplish 
the same purposes, is not the same corporation with the one in New Hamp- 
shire. Identity of name, powers, and purposes does not create an identity of 
origin or. existence, any mOre than any other statutes, alike in languagë, 
passf-d by diiBCèrent législative bodiea, can properly be said to owe their exist- 
ence to both. To each statUte; and to the corporation created by it, there can 
be bui^odé législative paterbity. * * * From the cases we bave cited, it 
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is évident that by tlie gênerai law railroad corporations created bytwo or 
more states, though joined in their stock, and in the division of their proflts, 
80. as to be practically a single corporation, do not lose ttieir identity, and tbat 
each one bas its existence and its standing in tlie courts of the country only 
by virtue of the législation oï the state by which it is created. The union of 
name, of oIScers, of business, and of property does not change their distinct- 
ive character as separate corporations." 

Under the doctrines thtis announced, it is entirely clear that the fact 
that the défendant corporation, created under thelaws of the state of 
Illinois, is engaged in the opération of Unes of railroad in the state of 
lowa, andin that respect is exercising practically ail the corporate pow-' 
ers couferred by the laws of lowa upon corporations created under such 
la WB, does not make the défendant an lowa corporation. It remains an 
Illiriois corporation, exercising in lowa, under the permission and au- 
thority of the laws thereof, corporate powera, but it exercises them as a 
foreign corporation. Even if the évidence showed, which it does not, 
that the purpose, once entertained, of consolidating the Chicago, Bur- 
lington & Quincy and Burlington & Missouri Companies hfid been car- 
ried to' a completion, the resuit attaîned would hâve been the union of 
the two companies in the work done, but not a consolidation of the orig- 
inal corporations into a new corporate entity; for that s declared bythe 
suprême court to be beyond the power of the législatures of Illinois and 
lowa to accomplish. What, in fact, was finally done by the agreements 
between the Chicago, Burlington & Quincy and Burlington & Missouri 
Companies was that the latter conveyed its line of railway to the former, 
which on its part agreed to operate the line under the conditions in the 
agreement contained. Under the rule laid down in the case just cited, 
the Burlington & Missouri Company, as an lowa corporation, could sue 
the Chicago, Burlington & Quincy Company, as an Illinois corporation, 
in the fédéral courts in Illinois, and the latter could sue the former in 
the fédéral courts in lowa. 

In the light of this décision, it cannot be successfully argued that, 
under any conceivable circumstances, the Chicago, Burlington & Quincy 
Companj', created a corporation under the laws of Illinois, can become 
an lowa corporation. Being an Illinois corporation, and that only, it 
is, for jurisdictional purposes, to be deemed to be a citizen of, Illinois, 
and therefore, when sued in the state courts in lowa by a citizen of a 
state other than Illinois, it has the right of removal if the suit involves 
à sum or value in excess of $2,000. 

It is urged, however, that, granting that the défendant company can 
only be considered to be an Illinois corporation, nevertheless it has be- 
come a résident of lowa, because it isengaged in; the transaction of bus- 
iness in lowa, has established oflBces in the state, has acquired property 
in lowa, and exercises Corporate powers and franchises in connection 
therewith. The suprême court of the United States has répeatedly held 
that a corporation cannot change its citizenship or résidence by engaging 
in business in states other than that of its création. For a citation of 
thèse décisions, référence may be made to the cases of'^ooA v. Mamir 
facturing Go., 40 Fed. Rep. 1, and Myersxi Murray, 43 Fed. Eep. 695. 
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The facts of this case do not bring the same within the rule stated by 
Judge Caldwell in Mtzgerald v. Eaihoay Co. , 45 Fed. Rep. 812, in which 
it is held that a company formed by the consolidation of three corpora- 
tions, and engaged in a common enterprise, is to be deemed a citizen of 
each state by which the separate corporations were created. ïhe rule 
governing cases of this kind is the same as that applicable to natural 
persons. If A. is a citizen of the state of Illinois, he does not aequire 
citizenship in lowa by becoming interested in business in lowa, or by 
buying property therein; and, if he is sued in a state court in lowa by 
a citizen of that state, he has the right to remove the cause into the féd- 
éral court, if the amount involved is sufficient, and such right cannot be 
defeated by évidence showing the ownership of property by him in lowa, 
or the transaction of business by him in that state. But if A., a citizen 
of Illinois, B., a citizen of lowa, and C, a citizen of Nebraska, enter into 
a partnership for the transaction of business in one or ail of the named 
States, and suit is brought against them as partners, for the enforcement 
of claims or rights existing against the partnership, in a state court of 
anj' one of the named states, then the right of removal would not exist, 
not because the partnership could be said to be a citizen or résident of 
each one of the named states, but because one of the partners was a cit- 
izen of the state wherein the suit was brought, and, by reason of his cit- 
izenship and conséquent résidence, the right of removal would be defeated. 
If, in like manner, an Illinois corporation, an lowa corporation, and a 
Nebraska corporation should enter into a partnership for the purpose of 
tiniting and operating Connecting lines of railway owned by them in the 
ihree states named, then the company or consolidation thus formed, if 
sued upon any claim pertaining to the common or partnership business 
in the courts of any one of the three states under whose laws the corpo- 
rations forming the partnership had been severally created, could not re- 
move the Suit into the fédéral court, because one of the parties défend- 
ant in that case would be a citizen and résident of the state wherein the 
suit was pending. 

The facts shown in évidence in the présent case would not justify the 
«ourt in holding that the Chicago, Burlington & Quincy Company and 
the Burlington & Missouri Company had entered into a partnership for 
the opération of the lines of railway originally owned by the named cor- 
porations. The two corporations are not in partnership, nor engaged in- 
a joint enterprise. The Burlington & Missouri first leased, and then 
sold, its line of railway in lowa to the défendant company, and the lat- 
ter is the sole corporation engaged in the business of operating the united 
lines of railway, and it is the only corporation declared against in the 
présent action. It is therefore held that the plea to the jurisdiction is 
not well taken, and the same is overruled, 

WooLSON, J. I concur in the foregoing opinion. 
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YOUNG ». SI8LER. 

{CirciM Court, S. D. lowOfO. D. November 13, 1891,V 

L JuKisDioTioN— Biu, 10 Cancbl Judgmbnt in Statb ConBT. 

Wlien the réquisite jurlsdiotional amount is involved, and tbe clUzenship of tho 
parties la dlTerM, a fédéral court has power to grant relief against a judgment ob- 
tained in a state court by means of f raud. 
2. JuDOMBiiT — Equitable Reuef — Fbacd. 

A bill ior relief against a judgmetit at law alleged tbat complainant and another 
were sued for damages for a joint assault and battery; tbat coniplainant's co- 
def endant tberein paid the plaintifl $100 in f ull settlement of tbe damages, and tbat 
by agreement between the latter two this settlement was kept secret from 00m- 

ëlainant, and tbe suit prosecuted against him for tbeir joint beneât; tbat jadg- 
iènt was obtained for 14,000, and partly enforced by exécution sales of complain- 
anf's iands; tbat complainant, baving thereafter discovered the fraud, applied for 
anew trial, which was denied; and tbat he is witbout remedy in tbat court. Held, 
tbat tbe bill stated a groand for équitable relief against tbe judgment and sales. 

In Equity. Suit by John L. Young against Lyman P. Sigler to set 
aside a judgment at law on the ground of fraud in procuring it. On de- 
murrer to bill. Demurrer overruled. 

(Me, McVey & Cheshire and T. H, Oreen^ for complainant. 

Kauffman & Ouemsey and Harvey & Parrùh, for défendant. 

Belote Shibas and Woolson, JJ. 

Shibas, J. It is averred in the bill herein filed that on the 19th day 
of Marchj 1885, one William liCe brought an action in the circuit court 
of Decatur (Sounty, lowa, against Lyman P. Sigler, the défendant here- 
in, and John L. Young, the now complainant, to recover damages in 
the sum of $10,000 Ior a joint assault alleged to bave been coramitted 
upon th© person of said Lee by said Sigler and Young; that on the 12th 
day of October, 1886, while said action was pending and yet untried, 
the said Sigler and said Lee entered into an arrangement whereby it was 
agreed thait said Sigler should pay to said Lee the sum of $100 in full 
satislàction of ail damages cansed to said Lee by reason of said alleged 
assault, and that said sum was paid by said Sigler and by said Lee re- 
cel ved in full satisfaction and accord of said cause of action; that it was 
further agreed between said Sigler and said Lee that the Tact of such set- 
tlement, payment, and discharge of said joint cause of action should be 
kept concealed from said Young; that said action for damages should 
therealter be prosecuted against said Young for the common benefit of 
said Lee and Sigler, who should mutually share ail the fruits and bene- 
fits attainable therein; that complainant was kept in entire ignorance of 
thèse facts, and that in October, 1886, he was forced to go to trial, not 
knowing that the cause of action had been in fact satisfied and the case 
dismissed as to his co-defendant; that said Lee, with the secret and 
fraudulent co-operation of said Sigler, and with the perjury and false 
testimony offered by them, obtained from the jury a verdict for $4,000; 
that in fact the said complainant was innocent of the charge laid against 
him, and that, if said Lee suffered any damages by reason of the alleged 
assault, the same were due to the acts of the said Sigler; that complain- 
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aiit, although moving to that end, was unableto oLtaîn a new trial in 
saîd cause, and is without remedy, according to the rules and practice 
of the court àt làw in which this judgmént wàs rèjidered; that, in pur- 
suance of said fraudulent agïeement, the saîd Lee assigned said judg- 
mént, in January, 1888, to oûe C. W. Hoffmann wbo in turn, without 
any considération paidtohim, assigned said judgmént to said Sigler; 
that said fcsigler caused exécution, from time to time, to be issued on 
eaid judgmént, and to be levied on the real and pèrsonal property of 
coraplainant; that by means of such levies and Sales thereunder and the 
assignment of the certificates of sale the said Sigler has caused to be con- 
veyed to himself two lots owned by coinplainant in the town «f Grand 
River, Pecatur coupty, two lots in thé town of Leon; and two hundred 
acres of land in said Decatur county, the said property being bought in 
for sun^ far less thaA the fair value thereof, and that there is still left 
due oi> tb» record on. said judgmént the sum of $2,699.30^ that, shortly 
after the i^endition of said fraudulent judgmént against him, complaioi- 
ant removed to the state of Colorado, and was kept in ignorance of the 
levies made upon his property and the sales made thereof, and that he 
did noi obtain knowledge of îhe settlement and satisfaction of said claim 
sued QQ and of the fraudulent combinàtion between liée and Sigler until 
in Novemb@r, 1890, The prayer is that the judgmént be set aside and 
çanceled; that the Enles of property made on the estecutiôns issued there- 
PQi be set aside; that the défendant be required to account for the moneys 
realized from complainant's property, and for other adéquate relief. To 
this bill the défendant demurs, the first ground being that this court has 
not jnrisdiction to entertain a bill attacking a judgmént rendered -bya 
state court. When the proçeeding is merely the équivalent of a motion 
for new trial or for a review of alleged errors committed on the trial, or 
for relief against some informality or irregularity in the proceedings be- 
fnre, the state court, thçn it is settled that the application cannot be 
made to the fédéral court; but when the proçeeding is to obtain : relief 
by setting aside a judgmént for fraud in the obtaining thereof then the 
fédéral court may take jurisdiction if the citi^enship of the litigauts i^ 
diverse» and the amount inyolved is sufficient. Barrcwv. Hunton, 99 
U. S. 80; Jo/inscwi V. Waters, 111 U. 8. 640, 4 Sup. Ct. Rep. 619. In 
this case the complainant is a citizen of Colorado, the défendant of ïowa, 
the amount or value at issue exceeds $2,000, and the proçeeding, va in 
equity to^ set aside the judgmént for fraud, and hence the court has ju- 
risdiction pf the cause. 

That courts of equity will grant relief against judgments is noti ques- 
tionedj the point in dispute being in what the fraud must consist, in 
order to justify the setting aside the judgmént at law. In Inmrance Oo. 
V. J^odgson, 7 Crancb, 332, Chief Justice HABSHAiLL gave the rule as 
follows: , 

"WltbôHt attemptihg to draw any précise Une to which courts of equity 
will advance and whicfa they cannot paâs in restraining parties from àVuiling 
tbemselyes of judgments obtained at law, it! may be safely said that any fact 
wbicb clearly proves it to be against conscience to exécute a judgmént, apd 
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of wKich the injured party cblild not hâve availed himself at law, or of whicti 
he migbt hâve availed himself at law, but was preveiited by fraud or acci- 
dent, unmixed witb any fault or négligence in himself or his agents, will 
justifj an application to a court of chanceiy." 

In Black on Judgments, 369, the rule is stated in the foUowing ternis: 

"Where a party, having a good défense to an action at law, is prevented, 

by the frâud or frandulent représentations of the plaintiff or his attorney, 

■from setting up that défense, and a judgment is obtained against him with- 

out any négligence or fault on his part, it is a proper case in eqnity for relief 

against the judgment." 

8ee, tiao, HendHchon V. Hinckley, 17 How. 443; Embry v. Pdmer, 107 
U. S. 3j 2 Sup. et. Rep. 25; Phillips v. Negley, 117 U. S. 665, 6 Sup. 
et. Rep. 901. 

In U. S. V. T^roekmorUm, 98 U. S. 61, the distinction existing be- 
tween fraud inhering in the very matter that was heard and determined 
by the court rendering the judgment subjected to attack and fraud ex- 
trinsic or collatéral thereto is pointed eut. In the former class of cases 
the existence of the fraud is the matter which the coiïrt was called 
upon, or might bave been (Jàlled upon, to hear and détermine in the 
trial of the issue before it, and the judgment of that court upon this 
issue is final and conclusive. When, however, the fraud complained of 
was not in issue before the trial courtj but is extrinsic or collatéral to the 
issues heard,-— as, for instance, if the défendant, by some fraud prac- 
ticed by the opposing pàrty, is prevented from màking a défense open to 
him, or is fraudulently misled as to the existence of material facts, and 
thus in fact has been prevented from fuUy exhibiting hiS case, — in such 
and similar cases a court of equity may grant relief. For illustration, 
suppose two persons sign a promissory note as makers, A. being the real 
debtor and B. a sUrety in fact. The note not being paid at maturity, 
the owner brings suit thereon against A. and B. Thereupon A., with- 
out the knowledge of B., pays the note in full, but at the same time en- 
ters into ati arrangement with the plaintiff in the suit whereby it is 
ï^reed between them that the fact of payment is to be kept concealed 
frbm B.; that judgment is to be taken for the full amoûnt of the note 
against B., arid payment enforced by exécution, and the proeeeds real- 
ized to be shared equally between the plaintiff and A. B,, being igno- 
rant of the fact of payment having been made in full, doés riot so plead, 
but sets up that he had been fraudulently induced tô sign the note as 
joint maker by raisrepresentations made by the plaintiff and A . Upon 
this issue the court adjudges against him, and a judgment is rendered 
for the full amtiunt of the note. After the time for obtaining relief from 
the court at law has elapsed, B. discovers the fact that the note had been 
paid in full uïider the supposed circumstances, and, further, that testi- 
mony exists which, if adduced, would clearly sustain the défense that 
hehad been induced to sign the note through fraud. Under the rule 
announced by the suprême court in Û, S. v. Throckmorton, supra, a court 
in equity would not graht relief against the judgment based upon the 
latter grûund, because that would, in efifect, be retrying the issue in- 
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volved in the original case. But would not a court of equity grant re- 
lief upon the other ground, to-wit, that it now appeared that in fact the 
note had been paid, and therefore the plaintiff oughtnot to hâve further 
prosecuted the case, but that knowledge of this fact has been intention- 
ally kept from B., in pursuance of a fraudulent conspiracy between A. 
and the plaintiff, the purpose of which was to compel B. to pay a sum 
not justly due, and to divide the same between the wrong-doers? Clear- 
ly it would be against good conscience to allow a judgment thus obtained 
to be coUected, and the basis for the action of the court in equity would 
be the fact that the two parties had fraudulently combined together to 
deprive B. of his property, by obtaining a judgment upon a note which 
they both knew was already paid in fuU. 

The bill now under considération avers that theclaim sued on by Lee 
was paid and satisfied in fuU before the case came to trial, and that Léé 
and Sigler thereupon entered into the fraudulent combination deseribed, 
for the purpose of obtaining a judgment against Young upon a claim al* 
ready paid and discharged. Counsel for défendant argue that the pay- 
ment of a small sum like $100 by a joint wrong-doer for his own release 
should not in equity be deemed to work the release of the other wrong- 
doers wheû it is made dear that the actual damages are much largerj 
that fact being established by the amount of the verdict rendered against 
him by the jary. How can the court of equity know what the araount 
of the verdict would hâve been had the real facts been made known, to- 
wit, that Lee had released Sigler from ail claim for damages for the sum 
of $100, leaving aside the question of the légal efïect of such release as 
a satisfaction of the entire claim? But the case does not dépend upon 
this single point. The bill charges a fraudulent conibination betwfeen 
Lee and Sigler, entered into for the purpose, not alone of getting full 
compensation to Lee for any damages caused him, but of giving Sigler 
one-half of ail that could, through his aid and assistance, be collected 
from Young; and according to the averments of the bill, Sigler has now 
succeeded in having transferred to himself a large amount of property 
belonging to Young, the complainant. Certainly nothing is shown 
which would justify a court of equity in holding that Sigleïrought to be 
allowed to retain property thus acquired., It is argued in support of the 
demurrer that there was no duty or obligation resting upon Sigler to no- 
tify or iôform his co-defendant of the fact' that he had bought his peace 
and obtained a release from Young. The query is, what was itthe duty 
of the plaintiff to do? If, in fact, he had, as is chargea in the bill, 
accepted a given sum in full payment and discharge pf his claim for 
damages, so that thereby the same had been released and ended, was he 
acting in good or bad faith towards the court, whose aid he: was invok- 
ing, and towards the défendant, when he pressed for judgment on a claim 
already paid and discharged in full? According to the avermènta of 
the bill the défendant, Sigler, by his agreement with Lee in fact became 
interested as plaintiff, because he was to aid in obtaining the judgment, 
and Was toahare in the benefit thereof, and is now the owner thereof on 
the record. Under thèse circumstances, it cannot be said that he was 
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ooder no obligations to make known thô truth. He had entered into a 
combination tb obtain the money or property of Youpg by becx>ming an 
active party in tbe suit against Young, and in equity he must be deemed 
to be a co-plaintiff with Lee, and equally cbargeable with him with the 
iraud perpetrated upon the court and tbe défendant in that. action, when 
a judgment was taken for a large sum upon a claim which tbe plaintiffs 
knew had been already fully paid. 

If the gravamen of the bill was the charge that tbe judgment had 
been obtained by perjury committed on the trial of an action at law, the 
objection uiged to the failure to set forth specifically in what the per- 
jury consiated, and by whom it was committed, would be well taken. 
Such does not seem to be the purpose, however, of thèse allégations. 
They are doubtless made in support of the gênerai allégations that in fact 
the complainaùt does not now, and never did, owe any sum as damages 
for tbe all^;ed asaault, which again is made to négative tbe idea that 
might otherwise be urged, that complainant ought to pay the sum act- 
xially due béfore asking relief against tbe judgment in question. Many 
of tbe points iirged in argument by counsel for défendant may bave 
weight when the cause is heard upon the évidence, becauso the facts 
may then make the propositions advocated by counsel pertinent and 
proper to be considered; but as the case is now submitted upon demur- 
rer it cannot be said tbat ground for relief in equity against the judg- 
ment and tbe sale, of property based thereon is not shown. The demui^ 
rer is tfaerefore overruled, with leave to défendant to answet tbe bill by 
oezt mle-day. 

Woouus, J. I concur in the foregoing opinion. 



Whitb V. BOWEB. 

(Ctmtît Court, 8. p. Qeorgia, E. D. Ootober IT, 18W.) 

■quiTT FuuviKs— Aks-wwi àso Cboss-Bhx— ArFiBMATiYJi Rsuitr— Statk Pbao 

■ MCB. 

Equity prpc^ure in tlie tTfiited States courts is not afteoted by the laws of 
the Btatés in whioh the courts are beld: and therefore, in a suit for uccounting, 
disoovery, ààd ' other relief, the défendant cannot obtain affirmative relief by 
an "answer |b the nature of a cross-bill, " drawn in accordance with the state prao- 
tice. Undereaiiity rule 90, affirmative relief must he aought by oross-bill, as in the 
Bnglish hfgh éoun oî chancery. 

In Equity. ' Bill for accounting, diseovery, and other celief. On ex- 
ceptions to answer. 
R.R. Riàvarda and Joa. A. Oronk,{oT complainant. 
Dtnmarh, Adama & Adamsaaû W. M. Mammond, for respondent. 

Sfsbb, J. The plaintiff âled bis bill against the respondent on tha 
8(1 of July , 1889. Tbe prayers are for accounting, diseovery, and otber 
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relief, wîth référence to disputed matters growing out of tlie management 
6f what is known as the "Piney Woods Hôtel," in Thomasville, in this 
state. It is not hecessary at this stage of the proceedings to state more 
at large the nature of the plaintifTs suit. The respondent at September 
rules, 1889, filed an "answer in the nature of a cross-bill." In this af- 
firmative relief against the plaintiff is sought. 

This proceeding appears to hâve been adopted to accord with the prac- 
tice of the state courts as defined by section 4181 ofthe Code of Georgia, 
the language of that rule being as foUows : 

"A cross-bill need not be filed in this state. The défendant in every case 
may set up any matter in his answer which under the Englinli practice should 
be the subject of a cross-bill, and may require therein any discovery t'roin the 
complainant he may désire." 

The respondent bas excepted to that part of the answer which pur- 
ports to be a cross-bill against the complainant, " upon the ground that 
such matter constitutes no answer to said bill, or to any part thereof,aud, 
if appropriate subject-matter of a cross-bill, the same should be pro- 
pounded separately from said answer in and by suitable allégations and 
prayers, according to the rules and practice in equity." The exceptions 
■were set down for argument, and the argument had, and, having taken 
timc to consider the same, the court has concluded that the exceptions 
must be sustained, and ail portions of defendant's answer by which the 
affirmative action of the court in her behalf is sought must be stricken. 

In Ford v. Dmglm, 5 How. 166, 167, where an answer in the nature 
of a cross-bill had been filed, Mr. Justice Nelson, in rendering the décis- 
ion, observed: 

"It is said that in some of the western states an answer like tbe one In ques- 
tion would be regarded in the nature of tbe cross-bill, upon which to found 
proceedings for the purpose of setting aside tbe fraudnlent eonveyance. But 
the practice in this court is otherwise. and more in conformity with the estab- 
lished course of equity. We are of tbe opinion, therefore, that tbe appellant 
mistook bis rigbts in attempting tp raise tbe question of fraud in the probate 
sales in bis answer to tbe injnnction bill, and that instead thereof be should 
bave filed a cross-bill, and bave thus instituted a direct proceeding for the pur- 
pose of sëlting aside the sales." 

See, also, 2 Daniell's Ch. Pr. 1647. 

This is unquestionably the rule of the English hîgh court of chancery, 
and equity rule 90 of this court provides : 

"In ail cases where tbe rules prescribed by this court or by the circuit court 
do not apply. the practice of the circuit court shall be regulated by tbe prés- 
ent practice of the bigb court of cbancery in England, so far as the same can 
reasonably be applied consistently with tbe local circumstances and local con- 
veniences of the district where the court is held, not as positive rule, but as 
furnisbing just analogies to regulate tbe practice." 

The state statute upon this subject does not help the answer. 
In Noorum v. Lee, 2 Black, 499-609, it is held that — 
"Tbe equity jurisdictlon of tbe courts of the United States is derived from 
tbe constitution and lawsof the United States. TNeir powers and rules of 
décision are tbe same in ail the states. Tbeir practice is regulated by them- 
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selves, ând by the rules establlshed by the suprême court. This court is in- 
vested by law with authority to make such rules. In ail thèse respects they 
are unaffected by state législation." Neves v. Scott, 13 dow. 270; Boyle y. 
Tumer, 6 Pet, 658; Robimon v. Campbell, 8 Wheat. 223. 

It follôws, there&re, that to obtain the benefit of her avermentSj and 
of the prayers set out in the aiiswer seeking affirmative action against the 
plaintiff, the respondent shonld hâve filed a cross-bill in accordance with 
the rule. Badlroad Co. v. Bradleys, 10 Wall. 299. 

Let order be taken in accordance with this holding. 



FmAifCB Co. OF Pennsylvania v. Chaeijstoiî, C. à C. R. Co. 

(Citvuit Court, D. SotUh CaroUna. NoTember 19, ISSt) 

Haiuioas Cosépanibs— Fokeclosdbb of Mobtoaob— Lieks roH SuppLiBS— Pmobitibs. 
Persons Who f urnish labor, supplies, and aaterlals to a railroad, in order to keep it 
a goingrconcem, are entitled lo payment out of the earnings thereof beîore the pay- 
ment of aily interest ou the mbrtgage bonds ; and if , in a suit to f oreclose, It appears 
that money due Upon claims of this nature bas been paid out as interest on the bonds, 
or for permanent Improvemente, whereby the bondholders bave been benefited, 
the court wiU Order an amount eq.ual to the sum so diverted to be paid upon such 
claims out of any eâmings in the bands of the receiver, or, f alliDK thèse, out of th» 
proceeds Of the sale. 

In Equity. 

Suit by the. Finance Company pfPennsylvania against the Charleston, 
Cincinnati ,& Chicago Railrqad Company to foreclose a mortgage. Mr. 
p. H. Chamberlain was appointed permanent receiver of the road Feb- 
ruary 25 j 1891. See 45 Fed; Eep. 436. The hearing is now upon in- 
terventionS'by the PocahontaS Canal Company, Atlanta Rubber Company, 
Westinghoïnëe Air-Brake Cqinpany, Fairbahks, Mbrse & Cp., Smith &. 
Coùrtney, SÈei-inann Baruch, the Mécklenburg Icé Company, Wm. Bird 
& Co., and bthers, claiming superior liens for supplies, etc., furnished 
prior to the receivership. 

B. A. Hagood, A, M. Lee, ffuger Q. Sinkler, and £uist de Buist, for 
claimant.' ; > ' 

Samud Lord, for défendant. 

SiMÔNTOJïî, j. ■ Thesè are ail întervenfîons in the main casé. Dach of 
tbem is for .sjipplies and maj^rials, necessary for the maintenance of a 
railroad. .^^îith: very few exceptions, the supplies and materials were 
furnished within the six months preceding the appointment of the re- 
ceiver. They. pray payment oyt of the income of the road wbile it is in 
the handsof thé receiver, and,, failing this, that they may be paid out 
pf the proceeds pf the sale when it is made, in priority, to the iportgage 
débt, or iJiat rècé^vér'fl; eertificates may now be issued tp them in pay-- 
ment. ■., ■:- 1' ■' . ■■ • :. ■ 



nsASCE œ. OF pennsylvania v. chableston, c. & 0. B. co. 189 

This doctrine seems to be established in the décisions of the suprême 
court, and laid down in those of the circuit courts of the United 8tates: 
Railroad property, when the railroad is a going concern, differs from ail 
other property, in this: ïf the mortgage creditors ask the aid of the 
court in foreclosing their lien, they can be put upon terms. Before the 
property ià taken out of the hands of the l'-^al owner and put into that 
of a receiver, provision must be made for the payment of balances due to 
Connecting lines, and for the satisfaction of certain favored claims, such 
as wages for laborers, employés, and the like, accruing within a certain 
time before the application for a receiver. This condition seems to be 
imposed within the discrétion, and to rest only in the discrétion, of the 
court. îhùmm v. RaUway Co. , 36 Fed. Rep. 817 . And if in the course of 
investigation it shall appear that there are still unpaid creditors •w'ho fur- 
nished supplies and materials necessary for running the road, and that 
interest has been paid on mortgage bonds, or permanent improvements 
made, out of the earnings during the period when such debts were con- 
tracted, the court which has appointed the receiver will order the amount 
so used for interest or improvements to be brought in for the benefit of 
this dass of creditors, either from earnings in the hands of the receiver, 
or, failing thèse, froin the corpus of the property. Fosdkk v. Schall, 99 U. 
S. 235; Thomas v. Raihoay Go., supra, 818, 819, where ail the authoritiea 
are coUected. The principle is this: A railroad is of public concern. 
It îs operated and kept in opération for the benefit of stockholders, mort- 
gage bond holders, and the public. AU of them are deeply interested in 
kéeping it a going concern. This is the object for which it was char- 
tered, was clothed with great privilèges, and was finally constructed. 
Those who contributed to keeping it a going concern frequently continue 
their contributions when ordinary enterprises would lose ail crédit. They 
deserve and receive ail the assistance the courts can give thera without 
violating the essential right of property. So, when made a going con- 
cern a'railroad earns an income; that income must first be applied to thè 
expenditures neeessary to keep it going. After thèse are paid, and not 
before, the earnings may be applied for the benefit of the mortgage cred- 
itors bywayof interest on their bonds, or by enhancing their security 
by permanent improvements on the property, âud.to the payment of 
dividends to stockholders. This is the normal and just disposition of the 
earnings of a railroad company. Notwithstanding this, if the corapany 
be not declared insolvent, or if no application be made in its behalf 
for the assistance of a court of equity, the persons holding claims for la- 
bor and necessary supplies and materials bave no position superior to 
any gênerai creditor. They hâve no lien or claim upon the earnings, 
and if they seek payment, and it be refused, are put to their suit at law 
as an ordinary creditor. But if the tailroad company corne into or is 
brought into court, and it appears that within a reasonable time before 
this the normal and just disposition of its earnings has been disturbed, 
and that the mortgage bondholders hâve received interest from thèse 
earnings, or that, in part or in whole, thèse earnings hâve been used for 
their advantage, or for that of stockholders, leaving laborers, material- 
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jneiïj-r-persons who bavé fuïnished necessary suppliesi-t-unpaidi then the 
courts create an equity in favor of this latter elass. They follow the 
siams ao diverted from the just and normal mode of distribution. They 
orderitriBstored, primarily, out of Buch earnings as the récpiver may bave. 
If tbeee prove déficient, the restoration is made eut of the corptw, whicb 
has: been improved or made productive by the diversion. Necessarily 
this equity springs out of, dépends entirely on, the diversion. Were it 
not for this diversion,— this taking of the money justly applicable toone 
dass and using it for the benefit of another, — the equity could not ex- 
ist. : If there be no eamitigs, or if the earnings are insufficient to pay 
expenses, and there be no permanent inaprovements made, and no inter- 
est whatever paid, upon no principle of law or equity could the bond- 
holder be majje to pay out of his own property the debts of the common 
dehtor. I This would be not onlya thorough disregard of the sanctity of 
a eontract obligation, {Kneehmdv. Ihist Oo., 136 U. S. 97, 10 Sup. Ct. 
Rep. 950,) it would be confiscation of property. So ail thèse conditions 
must ooncur before the equity will be applied. The railroad company 
must hâve been kept a going concern. The créditer must hâve aided 
with necessary material, supplies, orequipment in so keeping it a going 
concern. It must bave made earnings. Thèse earnings must bave been 
used, inwhole or in part, in the payment of interest, or in making per- 
manent improvements, or for the benefit in some way of the mortgage 
creditors bï stockholders. See Bumham v. Botoen, 111. U. S. 782, 4 
Sup. Ct. Rep. 675. When ail thèse concur, a court of equity, which is 
called upon to foreclose the mortgage Or to administer the afïairs of the 
company, will see to it that ail earnings which may hâve been diverted 
from their proper disposition will be restored from earnings in the banda 
of thè receiver, and, thèse failing, from the corpus. 

In the présent cases there was developed at the hearinf< great différ- 
ence as to certain facts. Let G. W. Dingle, spécial master, inquire 
whetber the Charleston, Œncinnati & Chicago Railroad ever eamed any 
income. Was any portion of it, and when, applied to the payment of in- 
terest, or to any permanent improvement of the property, or in any way 
for the benefit of the bondholders? How much? Ând let him report 
this with ail convenient speed. 
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Johnson Steel Stbeet-Rail Co. v. Nobth Bbanch Steel C!o. 

{Circuii Omirt, W. D. Peniuylmanla. November 12, 1891.) 

1. WlTNBSS— StJBTKEBA. Pi^OBS TBOTM— SPECIAL EZAMIKEBS. 

When, Under the S7th rule in equity, a court has appointed a spécial examiner to 
take testimonyln anotber district, a subpœna duces tecum may issue from the 
«derk>^ office of the latter district In the usual way, wlthout a direct order of court, 
and tué court of that district has power to punish a dîsobedience thereof. Rev. St. 
U. & $ 869, requiring an order of court for the issuance bf such a subpœna, does not 
apply , a^ it is restrlcted to the taking of dépositions de bene esse, or {n verpetuara rel 
mentorlcùm and under a dedimua potestatem, accordihg to the provisions of seo- 
tioDsti68and866. 

2. BaHB— DlSOLpraRES AFPECKTINa FBITA.TB BUBOTESS. 

A.svibvcena duces teeum, requirlng a witness not a party to the suit to produos 
certain drawings, must be obeyed, although the papers relate to a valuable secret 
method of producing a manuf actured article. 

8, Samb--Hatbriai.itt ov the Eyidenoe— Suit ïob iNntiNOBHBiiT or Patent. 

In a sùitfor intringing a patent upon steel rails, where the défense is want of inr 
ventîon, in view of tne prier stateof the art; and that rails of the liind patented 
were in public use more than two years bef ore the application, and it appears that 
rails of that gênerai character were manuf actured by a certain company for several 
years inrior tberetQ, it is prima /acie materlal to luquire intb the exact ahape of 
snob rails, and.therefore a subpœna duces teoumvrOi issue to compol the produc- 
tion ofdïàwings dâscriptire thereof . 

4. SaMe-'To What Applicable— MODEI.S—F0KMS. 

A S'ubpœna âuce^ teeum, can only be used to require the production of doour 
ments, and a pièce of métal in the nature of a form or model is not the subjeot 
thMeof. : 

InEquity. Bill by tbe Johnson Steel Street*Eail Company againSt 
the North Branch Steel Company for infringement of a patent. Heatd 
upon a rule for attachment of John Fulton for contempt m refusing to 
obey a mnbpama duces tecvm. 

John R. Bennett, ior mie. 

Ged, J. Harding and P. C. Knox, opposeA 

Heed, J. â bill in equity for infringement of certain letters patent 
having bieeh filed in the circuit court for the eastern district of Pennsyl- 
vania, and the défendant having answered, Samuel Bell, Esq., was ap- 
pointed by that court as a spécial examiner, upon the application of thd 
défendant, to take testimony in this district. John Fulton, who is the 
gênerai manager of the Cambria Iron Company, a corporation, not a 
party to the suit, was duly served with a subpœna duces tecum, directing 
him to produce at the hearing before the examiner certain drawings and 
tem plates. Mr. Fulton. refused to produce them, although appearing at 
the hearing inperson in obédience to the subpœna. Upon the argument 
of the rule taken by the delendant's counsel to show cause why an at^ 
tachment for contempt should not issue, counsel for Mr. Fulton appeared, 
and the several positions taken in opposition to the rule will be con■^ 
eidered. 

It was arguéd that the subpœna had improperly issued from the clerk's 
office; that a subpœna duces tecum, in such a case as the présent, could 
only be issued by order of court, upon pétition or application of one of 
the pairiies. A circuit court in one district bas power, under the 6?tb 
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rule in equîty, to appoint a spécial examiner to take testîmony in an- 
other district, ÇBmlroad Co, v. Drew, 3 Woods, 691; In re Steward, 29 
Fed. Rep. 813;) and the court in the latter district has power to issue a 
subpœna cpramanding a person living in its district to appear and tes- 
tify before an examiner or master who has been appointed by the court 
of the former district, and who 'is discharging the' duties of his appoint- 
ment in the latter district; and such court also bas power, under the 78th 
rulë in equity, to punish such person for refusibg to obey such sub- 
pœna, {In re Steward, supra.) Nordo I thinb it necessary that, in such 
a case, an application mugt be made to the latter court for an order di- 
rectihg the aubpœrui duces tecwin to issue, but such a subpœna may issue 
in the usual manner from the clerM's office, as in ordinary cases. 

-If documents, the production of whioff is desired, are in the possession of 
one not a party to the suit, he may be compelled by a subpœna dtuses teoum 
to produee them, and if the subpœna is not obeyed he will be punished fot 
contempt, on proof by affldàvit tbat the documents are ib his custody." 3 
(ïreeni.Ev. § 805. 

And such a subpœna ia in ordinary and gênerai use, and is of com- 
pulsor/ obligation and ëffect, in courts of law, (Amey v, Long, 9 East, 
473; Russell v. McLellan, 3 Woodb. & M. 157,) and also in courts of 
equity, (1 Danieirs Ch. Pr. 906; U. S: v. Babcock, 3 Dill. 566;) and, by 
the 78th rule in equity, subpœnas may be issued by the clerk in blank, 
and filled up by the commissioner, master, or examiner, requiring the 
atténdance of the witnesa-af-'the time and place speoifièd, and this ap- 
plies as welï to s:épœnas duces tecum. Section 869 of the Révised Stafr- 
utes, providing for an order af oéuitt, upon which the subpœna dxices tecwm 
shali issue, applies to cases where dépositions debene esse are taken under 
the provisions of section 863, or in perpetuam rd memoriam and under a 
dedimus potestatem, under section 866 i Ex parte Fisk, IIB XS. S. 713, 5 
Sup. et. Rep. 724. It does not apply to testimony taken, as in the 
présent case,; under the gênerai powers of a court of equity, ànd in the 
mode prescribed by the equity ïules. An examination of the act of 
January ,24, 1827, (4 St. at .Large, 197,) the second section of >wbich was 
re^enaqied as section 869 of the Revised Statutes, showathat it was not 
intended to apply to ail cases. 

The subpœna having properly issued, the remaîning question is as to 
the validity of the reasons given in support of the refusai of the witness 
to obey the. subpœna. The affidavit^of Cyrùs Elder^ Esq., attorney for 
the Cainbria Iron Company, which-, it was underatood: at the argument, 
sho,uld be treated as though it were the answer of Mr> Fulton, says thàt 
he instructed the witness not to produce the articles ealled for by the 
subpœna, and his instructions were intended solely to prevent the dis- 
closure of valuable business secrets ofsaid Cambrialron Company, and 
that the disclosures of the witnesses ealled for, and which the witnesses 
were required to answer and produce, related to à method of manufact- 
uring a rail, which method has beéi^ developed by the Camhria lion 
Company with great labor and expense, and that it is sâid company's 
valuable private property. In the case oî Buïlv.Lovéùind, 10 Pick. 9, 
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the suprême court of Massachusetts discussed the question, and held that 
the witness was bound to answer a question pertinent to the issue, where 
his answer will not expose him to criminal proceedings, or tend to sub- 
ject him to a penalty or forfeiture, although it may otherwise adversely 
affect his pecuniary interests, and said: 

"There seems to be no différence in principle between corapelling a wit- 
ness to produce a dociiment in his possession, under a sUbpœna duces tecum, 
in a case where the party calling the witness has* a right to the use of such 
document, and compelling him to give testimony when the facts lie in his 
own knowledge. It has beeft decided, though it was fortnerly doubted, that 
a subpœna duces teoum is a writ of compulsory obligation, which the court 
bas power to issues and which the witness is bound to obey, and which will 
be enforced by proper process to compel the production of the paper, when 
the witness hns no lawful or reasonable excuse for withholding it, {Amey v. 
Long, 9 East, 473; Corsen v. Dubois, 1 Holt, N. P. 239;) but of such lawful 
or reasonable excusé the coUrt at nisi prius, and nôt the witness, is the 
judge." 

In Baîrd v. Cochran, 4 Serg. & R. 396, the suprême court of Penn- 
sylvania held that a witness in a civil suit may be compelled to give 
évidence which may affect his interest, provided it does not tend to 
convict him of a crime, or subject him to a penalty, saying: 

"Wlth thèse, exceptions, every man may be compelled, on a bill flied against 
him in equity, to déclare the trutb, although it affect his interest. Why, 
tijien , shodld he not be comJ)elled at lâw, except where he is a party to the 
suit? [Parties conld not then ùnder the laws of Pennsylvania teatify or be 
called to testify.] The court in which he is examined will take care to pro> 
tect him froDi. questions put through impertinent curiosity, and confine his 
évidence to those points which are reajly material to the question in litiga- 
tion. Sofar, his neîghbor bas an interest in his testimony, and no further 
ought he to be^ questioned. "^ 

In Ex parte Judson, 3 Blatchf. 89, the witness objected to testifying, 
for the, reason that the suit was an amicable and fictitious suit, got up 
to enable the parties to examine the witness, to obtain évidence from 
him to be used, not in that suit, but in other cases, then pending, in 
which the witness was interested, and in which such évidence might 
bç used to his préjudice; but the court held that the évidence might be 
material, that it was bound to assume that the case which, as in this 
case, was pending in another court, must be presumed to be genuine 
litigation, and that the witness must answer. In Wertheim v. Ra'Uway, 
etc., Co., 15 Fed.Rep- 716, Judge Wallace held that a corporation, 
not a party to the suit, might be compelled to produce its books and 
papers in évidence, which might be necessary and vital to the rights of 
litigants, and that considérations of inconvenience must give way to the 
paramount rights of parties to the litigation. 

It was further contended by counsel for the witness that the articles 
called for by the subpoena were not such as could be the subject 
of a aubpœna duces tecum. The subpoena required the production of 
certain drawings and templates. A template, as stated upon the ar- 
gument, is a pièce of sheet iron, the contour of which corresponds to 
the opening between the roUs. It was held in the Case of Shephard, 3 
v.48F.no.3— 13 
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Fed. Rep. 12, that a guhposna duce» tecum can only bp used to compel 
the production of written instruments, papers, books, or documents, 
and that patterns for stove eastings were not the eubject of such a writ. 
I tbjnk that the subpcena icannot be enforced as to the templates. A 
document, however, is defined as- — 

"Ad instrument upon whiçh is recorded, by means of letters, figures, or 
marks, matter whtch may evi<jentially be used. In this sensé the term applies 
to writings; to words printed, litbographed, or photographed ; to seals, plates, 
or atones on wbich inscriptions are eut or engraved; to photographs and pict- 
ures; tomaps and plans. Sp far as concerns admjssibility. it makes no dif- 
férence what is tlie thing onwbicb the words or signs offered may be re- 
corded. : ïhey may be on stones, or gems, or on wood, as well as on paper or 
paichment." 1 Whart. Ev. § 614. 

So fat as material, then, the drawings called for by the subpœna 
fihôuld be produced, and the final question is how far they are ma- 
terial. 

The bill in this case is based upon an allégation of infringement of a 
patent graûïed March 29, 1887. Défense is màde that the patent is 
void for inëtifficiency of invention, in view of the prior state of the art, 
and also that the invention claiimed bas been îh public use for more 
than two years prior to the date of the application, which was made 
Âugust 12, 1886. It appeàrs in testimony that rails of the gênerai 
chàracter of tHat covered by the patent in controversy were roUed by 
the Cambriajrïron Company, under an arrangement with the plaintiff 
Company, for the latter company, in 1882, and from that time down to 
the date of the patent. It would seem to be material and pertinent, 
therefore, to the issue, to inquire into this matter, and the défendant ia 
entitled to the production of âuch drawings as will show tbe form of 
roUs used for that purpose, down to the date of the patent. The form 
of roUs used since bas. not been shown to be material to the issue. My 
conclusion upon this subject is based upon the présentation of the case 
by connsel, upon only a part of the testimony, and is not intended to, 
in any mannér, antioipate or influence the décision by the circuit court 
for the eastern district of the materiality or relevancy of the testimony, 
of which it aloné must finallyjudge. Whén thewitness produces the 
drawings called for by the Subpœna, în accordance with this opinion, 
and pays the costs of this application, the rule will bë discharged, it 
appearîng that no disobedience of the Subpœna was intended; but this 
mode was taken by counsel tO test the questions involved. 
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Johnson Steel Stbket-Rail Co. ». Nosth Beanch Steel Co. 
(Olreuit Court, W. D. PennsyVoamhu November 12, 1891.) 

WiyNESs—SuBPŒNA Duces Teoum. . 

The président of a corporation which is a party to a suit in equity may be com- 
IMlled, by aubpœna dwxà tecum, to produce dcàwings of tbe Company material to 
tbe issue. 

Smr Rule for Âttachment bf A. J. Moxham. 

John R. Bennett, for rule. 

George I. Harding and P. iJ. Knox, opposed. 

Reed, J. The différence between this rule and that in the case of 
John Fulton, (48 Fed. Rep. 191,) is that Mr^ Moxham is the président 
of the plaintiff Company, as well as the patentée named in the patent in 
suit, and the drawings and templates called for by the suhpœna duces te- 
cwm are those in the possession of Mr. Moxham, or of the plaintiff comp- 
pany. The gênera] rule seems to be settled that a party to the suit, or 
the ofiBcer of a corporation party, may be subpœnaed to bring such doc- 
umente as are material to the issue. In Murray y. Elston, 23 N. J. Eq. 
212, it is said that a party to a suit can be compelled by a subpœna dvr 
ces iecum to produce papers and documents to be used on the trial as év- 
idence, the court saying that, on gênerai considérations of expediency 
and policy, it is difficult to perceivo why documents and books whose 
production would elucidate the issues involved in the suit should be 
more guarded or inaccessible in the hands of parties than in the cus- 
tody of others, but that the statute of New Jersey making parties com- 
pétent witnesses put the matter beyond doubt. In Bischoffsheim v. Brown, 
29 Fed. Rep. 843, the court said: 

"Parties to suits in equity, as well as in suits at law. are no w compétent wit- 
nesses in tlie courts of the United States, by statute, and may now be exam- 
ined ut the instance of their adversary. As a witness a party can be com- 
pelled, by a subpoma duoes tecum, to produce booka, documents, and papers 
in liis possession, the same as any other witness. Merchants^ Nat. Bank v. 
State Nat. Bank, 3 Cliff. 201. He is bound to obey the wril, and be ready to 
produce the papers in obédience to the summons." 

In the case of Edison Eledric Light Co. v. U. S. Ekdric lAgMin^ Co. , 44 
Fed. Rep. 294, and 45 Fed. Rep. 55, Judge Lacombe required the pro- 
duction of documents by the oflScers of the corporation plaintiff, upon a 
tuhpœna duces tecum. In Werthdm v. Raûway, ete. , Cb. , 15 Fed . Rep. 716, 
the court held that the officers of a corporation might be compelled, by a 
gubpœna duces tecum, to produce books and documents of the corporation, 
material to the issue. For the reasons set fbrth in the opinion in tlae matter 
of rule upon John Fulton, the witness must, in my judgment, produce 
before the examiner aU drawings, in bis possession or that ofthe plaintiff 
Company, of rolls used in the manufacture of rails by or for the plaintiff, or 
the witness, as called for by the subpœna, down to the date of the pat- 
ent in suit. When this is done, and the costs of this application are 
paid, the rule will be discharged. 
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Johnson Steel Street-Rail Co. v. Nobth Beanch Steel Cô. 
iCHffèuit Çawrt, W. D. Pennsylnxtnia. November 13, 1891.) 

WiTNEss—CoNTBMPT— Spécial Examinées. 

On an examlnatlon befoi^e a spécial examiner a witnèss will be cpmpelled, by pro- 
ceedings In oontempt, to aUSwer ç[uestions that seem to be materïal to the issue. 

Sur Rule for Attachment of George Hamilton for contempt. 

John R. Bennett, for rule. 

George I. Harding and .P. 0. Knox, ôpposed. 

RëeD, J. In my judgirient the witness Hamilton should answer the 
questiobs submitted to the court. They rëlated to a period prior to the 
date of the patent in suit, and seem material and relevant to the issues 
of anticipation, and prior and public Sale and use, raised by the défend- 
ant. In the case oî Robinson v. Rodroad Go., 28 Fed. Rep. 340, Judge 
Butler said: 

"In application^ such as this [to compel witnesses before an examiner to 
answer] the court generally inclines towards the application, and requires an 
answer whereverit seema probable the- testimony njay be relevant. Gare, 
however, must be exercised toavoid any unneçessary and improper inquiry 
intp private affaira," 

•— And gueh I understand to bave been the view entertained by him in 
the case of Dohsm, v. Graham, cited by plaintifif'scounsel from a copy of 
the record in that case, : The défendant should, however^ confine his ex- 
amination to the period piior to the date of granting the patent in suit. 
The ultimate decisioa,;as tothe eSect and material ity of the testimony, 
of course rests with the circuit court for the eastern, district, in which 
the, case la pending, apd ItBimply paes- qpon, the questions so far as in- 
volved in this application, and upon a partial présentation of the case. 
When the witness answérs the questions and pays the coats of this ap- 
plication the ïùle will bedischarged. 



Enolish et al. v- Spokane Commission Co. 
iCirouU Cou/rt, D. Washington, E. D. November 2, 1891.) 

EJAliB — Bbeaoh ob Wareantt — ^Waivee — Accbptakce of Goods. 

In an action for the prloeofgoodSj where the seller clalms damages for breach 
of warranty, itis a question for the jury whether he waived hja olaim for damages 
by accepting the goods after he had the opportunity to inspeot tuem and discover 
!: their détective condition. 

At Law. On motion for new trial. 

Jones <fc FoorAees, for plaintiffs. 

Tumer & Graves and A. G. Âvery, for .d;efendant. 
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Hanfokd, J. This case has been tried before the court and a jury, 
and a verdict rendered for the plaintififs. The défendant moves for à 
new trial on the ground of error in law in the instructions and rulings 
of the court npon the trial, and because the verdict is contrary to the 
évidence. The plaintiffs are commission merchants, residing and doing 
business at Omaha, in the state of Nebraska, The défendant is a cor- 
poration engageJ in the commission business and dealing in farm prod- 
uce at the city of Spokane, in this state. The défendant ordered froo^ 
plaintiffs a car-load of eggs and several car-loads of potatoes, which it re- 
quired for reeale to its customers, and the plaintifls agreed to sell and 
deliver said merchandise to the défendant at Spokane. AU of the eggs 
and potatoes were to be selected by the plaintiffs, and forwarded wîthout 
previous inspection by the défendant; and I hold that, upon the admît- 
ted allégations of the pleadings and the facts established by proof, the 
contract as inade included a warranty of the quality of the goods, and, 
that the plaintiffs were bourid to deliver only strictly fresh eggs and good 
merchantable potatoes, ail in marketable condition. The goods were' 
sent and received by the défendant after payment of the contract pricë 
for the eggs and ail charges for freight on the potatoes. The plaintiffs' 
brought this action to recover the contract price of the potatoes, and the 
défendant pleaded a counter-claim for damages on account of losses sus- 
tained by reason of the bad condition of the goods, and introduced évi- 
dence tending to prove that a large portion of the eggs were stale and 
unfit for use, and that a part of each car-load of potatoes were decayed 
and in bad condition. 

By the instructions given, the jury were called upon to décide, as a 
question of fact, whether the défendant had an opportunity to inspect 
the potatoes, and ascertain their Condition and quality, after their arrivai 
at Spokane, and before payment of the charges for freight; and the court 
stated the law to be that if the défendant: did hâve such opportunity for 
inspection, and failed to reject the entire consignment, any claim which 
it might bave had for damages On account of the bad condition or, qual- 
ity of the potatoes was waived, and the case was submitted to the jury 
upon that theory. It is my opinion now that I was led into error by 
the authorit^eS before me during the trial, and especially the summary 
given in Benjamin on Sales of the English cases of Couston v. Ohapman, 
L. R. 2 H. L. Se. 250, and Grimoldby v. Welh, L. R. 10 C. P. 396. 
2 Benj. Sales, (6th Amer. Ed.) §§ 977-, 978. In note 29, on page 856 
of the same volume, it is shown by a collection of American cases that 
the courts in this country hold the law to be that, if the buyer accepts 
goods tendered him in fulfillment of an executory contract with warranty, 
he may recover on the warranty in case of loss sustained by reason of in- 
feriorityof the goods. Parksv. Morris Ax, etc., Co., 54N. Y. 586, isacase 
directly sustaining this proposition. The rule is also afiirmed in a ré- 
cent décision of the suprême court of this state in the case of Tacoma Coal 
Co. V, Bradley, 27 Pac. Rep. 454, and in the case of Oanning Co.v. Metz- 
ger, 118 N. Y. 260, 23 N. E. Rep. 372, and Morse v. Moore, (Me.) 22 
Atl. Rep. 362; and see Central Law Journal, vol. 33, p. 281, editorially 
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referfiog to the casa laat cited, ând approving ît. I thiiik aclearànd 
truestatemenl of'the law gdvernihg thistcasèis contained in the following 
extractefrom thè editorial àmd décision last referred to: 

"The doctritie that^ In an ifixecutory contract for the salè Of goods, an ac- 
ceptance by tbe vendeé is a waiver of deflclent performance by tlie vendor, 
applies only where thedeSçiency of performance is formai, rather than es- 
Bential, Ruch as.may r<;late to the time, place, and mannerof delivery, or af- 
fect the taste and iÇa!:vcy bf the purçhaser merely, or consist of some omission 
that produces no essential ipss or injury." 33 Cent, Law J. 282. 

"If the goods be accepted \vithout objection at the titne, or within a reason- 
able time af ter wardSî the évidence of waiver, unless explainôd, might be con- 
flidered Gonclusive. But if, on the otber hand, objection is made at the time, 
and the vendor notifledpf the defects, and: the defects are material, the infer- 
ence of waiver would be altogether repelled; but acceptance accompanied by 
silence is notnecessarily a waiver. The law permits explanation, aad seelfS 
to know the circumstànces which induce acceptance. It might be tliat the 
buyer wasnot compétent to act upon bis own judgment, oi had no opportu- 
nitytodo so, or declined to so act as a màtter of expëdiency; placing his 
dependence mainly, as he bas a right to do, upon the warranty of tbe seller. 
Upon this question the facts are generally for the jury, under the direction of 
the cburt." Opinion by Petebs, C. J., in Morse v. Moore. 

The instructions given certainly contained error prejudicial to the de- 
fendant. I see no way of escape from the conclusion that the verdict 
must be vacated, and the motion for a new trial granted, and it is so 
ordered. 



Chicago Sugar Refining Co. v. American Steam-Boilee Cîo. 

(Circuit Comt, K. D. IlUnoU. November 23, 1891.) 

L lK8TmA.N0B — CCNSTRlTOTlOK OF POMOT— "EXFLOSION AND AOOIDBNT. " 

A policy of Insurance upon a sugar refinery provided for indemnity against loss 
by "explosion and accident, " and, by a condition on tbe back thereof, declared that 
tne term "explosion " included only a "rupture of the shell or flues of the boiler or 
boilers, oaused by the action of steam. " Held, that where, in an attempt to ex- 
tinguish a blaze originating in a starch kiln heated by steam-pipes, a cloud of 
starch-dustwasstirred upi which came in contact with. the flame and exploded, 
this was an "accident, "within the meaningof the policy, and the insurer was liable 
for damage to the property caused direotly by the explosion, aùd by a are which re- 
BUlted theref rom, notwithstanding a f urtber provision that no claim should be made 
for "any explosion or loss oaùsed by the bûrnmg of the building," or "for any loss 
or damage by flre resultlng from any cause whatever, " 
2. Bame— Insubance aoainst XiIABILITT fob Fersokal Injubies. 

TTnder a clause insuring against "personal injury and loss of human llfe, "for 
which the assured is liable in damages, and "which sbalJ be caused by said boilers, 
or any maohinery of whatever kind conneoted therewith and operated thereby, " 
the insured coula recover the amount it has pald outfor loss of lUe and injuries 
caused by the explosion, since tbe kilns were heated by steam-pipes conneoted with 
the boilers. 

At Law. Action by the Chicago Sugar Refining Company against 
the American Stçam-Boiler Company, upon a policy of insurance. Jury 
waived, and trial bj the court. Judgment for plaintiff. 
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J. N. Jewettaaà. JeweU, Bros., for plaintiff. 
Chregory, Booth & Harlan, for défendant. 

Gresham, J. In considération of the surrender of two unexpired 
policies and the payment of $450 in cash, the American Steam-Boiler 
Company, on October 18, 1889, insured the Chicago Sugar Refining 
Company, for 12 months, in a sum not eXceeding $250,000, — 

"Upon tbe 21 steam-boilers, and the 34 âlteris, tanks, converters, etc., on tbe 
premises occupied by the assured as a sugar reflnery, situate in tbe city of 
Cbicago, State of Illinois, and upon the steam-pipes, and tbe 9 engines, tbe 
shafting.belting, hangars, pulleys, and the two elevators connected there- 
with and operated thereby, against explosion and accident, and against loss 
or damage rèsulting tlierefrom to the property, real and personal. of the as- 
sured, and to ail property of other persons for which the assured may be lia- 
ble; and against aCcMental personal injnry and loss of human life, for wblcb 
injnry or loss of life the assured may be liable to his employés, or to any othet 
persons wbomsoever, and wbich shall be caused by said boilers, or any ma- 
chinery of wbatever kind conne<:ted therewith and operated thereby." 

So much of the third condition, or covenant, indprsed on the back of 
the policy, as need hère be noticed, reads: 

"That by tbe terni ' explosion,' as used in this policy, Is to be understood a 
sudden and substantial rupture of the shell or flues of the boiler or boilers 
caused by the action of steara, and no claim shall be made^ under tbls policy, 
for any explosion or loss caused by the burning of the building or steamer 
containing the boiler or boil^ra, engines, elevators, or maqhinery, or for any 
loss or damage by fire rèsulting from any cause wbatever." 

The assured was engaged in the manufacture of stfirch and dextrine 
in two buildings, one of which, the mill-house, was 1 story high, 26 
feet wide, and 40 feet long, and the other, the drying-house, was 2 
stories high, 50 feet wide, and 200 feet long. The latter house contained 
two dextrine kilns in which prepared starch was exposed to steam beat in 
oven-like rooms, 8 feet high, 8 feet wide, and 18 feet long, bricked in 
on the sides and top, and closed in front by iron doors. A high de- 
gree of température is necessary in the manufacture of dextrine, to se- 
cure which steam-pipes connected with the boilers passed through the 
kilns. A fire, which was observed in one of the kilns while the factory 
was in opération, was ej^tinguished by directing upon it a stream of 
water. The day folio wing, tbe kiln was cleaned of the charred and wet 
mass, and the next day it was rechargea with fresh starch. Latein the 
aftemoon of the latter day, the foreman of the factory reported to the 
superintendent that a blaze was again observable in the same kiln, and 
the latter opened the^ door, and directed the contents of a Babcock fire 
extinguisher upon the fire. His efibrts were apparently successful, but 
the fiâmes soon developed further back in the kiln, and, in his endéav- 
ors to extinguish them, a clond of starch dust was raised, which came 
in contact with the fiâmes and exploded. The explosion extended 
through the open door of the kiln to the outer part of the buildings, rè- 
sulting in the sdbstantial destruction of a portion of the property insured» 
the buildings in which it was, and the death of a number of employés, 



200 ,1 , FEDERAL EEPOJITER, vol. 48. 

and thç serîous injury of maûy others. . Proofs of loss and damage were 
seasonably made by the assured and tendered to the insurer, but it 
refused to recognize any liability under the policy. The assured there- 
\ipon assumed the responsibility of adjustiiig and paying the claims 
presented for death and Personal injuries, and, in partial satisfaction of 
them, expeaded $21,392.86. It isagreed that the assured is still lia- 
ble for $6,500 on unsettled death and personal injury claims. The 
wreck, caughtfire, and, in part, was consumed. The buildings were 
erected ata cost of $13,537,28; thQ:raachinery in them covered by the 
policy cost $17,239.39; and the stock in process of manufacture, at the 
time of the accident, was worth $2,737.78. Therewassalvageof$3,000 
on the buildings, $6,035.50 on the machinery, and $961.95 on the 
stock, and the assured coUéçted, oh a fire policy covering the same prop- 
çrty, $7,176.77; the amount realized from salyage and fire insurance 
being $17,174,22. The total loss, by reason of the accident, on the 
buildings, machinery, and stock, WàS' $16,349.23, to recover which, and 
the $21,392.86,' paid in settlement of 'claims for death and personal in- 
juries, and. $6, 500, the amount . of xlaims of the latter class, for which 
the assured is still liable, this suit ^as brought. 

A statute was enacted by th^ législature of New York in 1853, au- 
thorizing the formation of conipanies to issue policies "upon steam- 
boilers, against explosion, and against loss .or damage to life or property 
resulting therefrom. " The défendant was organized under that statute, 
and, whileopeïating tinder it, issued the two policies which were sùf- 
rendered. The statute was enlarged in 1889 by an àmendment author- 
king insuranoe "npon steam-boilers, and npon pipes and machinery 
connected therewith or operated theïeby, against explosion and accident, 
and against losa or damage to life oi property resultingtherefrom." The 
policy. in suit was issued after= this enactnient went into force. A de- 
œand doubtless existed for insurance affording greater protection to 
idanufacturers, and it was ta enable companies operating under the stat- 
uts of 1868 to issue policieè Uke the one in suit, that the statute was 
amended. ; On its face itis for indemnity against explosion and ac- 
cident, and 'losa or damage resulting therefrom to the property, real and 
personal, lOf the assuïed, and to al] property of others for which the as- 
mied. may be liable, and against accidentai gersonal injury and loss of 
life for which the assured may be liable to its employés or to any other 
person, caused by the boilers, or any machinery of whatever kind con- 
nected with and operated by them. The word "explosion," as defined 
by the third condition, or covenant, on the back of the policy, means a 
sudden and: siîbstantial rupture of the flues of the boilers, caused by the 
action of steam. But neitber that, not any other condition, defines or 
in any wiâe lestriots thè ordinary meaning of the word "accident." 
That Word, uged as it is, in its "usual sensé, covers loss due to the break- 
ing or injury of the machinery, and injury to the boilers not due to ex- 
plosion. The explosion of the starch dust in thekiln, the force of which 
threw . down the walls; of the ;buildings and : snbstantjally destroyed 
the. machinery, was aa much an accident to it, withinifiie mèaning of 



CHICAGO BUGAB EEFINING CO. V. AMERICAN STEAM-BOILER CO. 201 

the policy, as if the walls had been demolished by an eartbquake, or 
the force of tbe wind. If the defendant's construction of the policy is 
correct, it is not liable for any loss which is not due tO an explosion of 
the flues of the boilers, caused by the action of steaip, or a break of the 
machinery owing solely to its weakness, and not from external force. 
In other words, no explosion is an accident, and only loss due to an ex- 
plosion of the boilers and the breaking of the machinery from its own 
weakness, and not from external violence, can be recovered. If, owing 
to the action of steam, a pipe bad exploded, resulting in loss andliabil- 
ity to the assured, however great, the insurer would not hâve been lia- 
ble; nor would it bave been liable if an enemy had destroyed or in- 
jured the machinery and boilers by exploding dynamite or gunpowder 
under them. A fair reading of the policy does not justify this construc^ 
tion. "■■'/■ ■; ''i ' 

The third condition further provides that " no claim shall be made, 
under this- policy, for any explosion or loss caused 'by the burning^oP 
the tenildli^g or the steamer containîng the boiler or boilers, èngines, 
elevators, or machinery, or for any loss or damage by fire resulting from 
any cause whatever." It ié urged by tbè défendant that even if the ex- 
plosion oftiiestarch dust was an accident, within the meaning ofthe 
policy, the loss sustained by the plaintifif was a fire loss. N6 prqpèrtj 
was consumed or damaged by fire until after the explosion, and no re- 
côvery is soiight in this actiop for damage by fire to the wreck. That 
loss was adjusted and paid under a fire policy. The property insured 
wias intact when the explosioh occurred. The starçh d,ust carne in con- 
tact with the fire in the kiln, as already stated, and exploded, wrecking 
the machinery and buildings. A lighted lamp at the door of the Min 
might hâve produced resuifs iio less disastrous, and it could hâve been 
urged, with equal propriety, that the loss was a fire loss. The policy 
was carcfuUy prepared, exeçuted, and delivered ^y the insurer to thé 
assured, and it is a familial rule of construction that, when the mean- 
ing of such instruments is uncertain or doubtful, they should be con- 
strued most strongly against the insurer, 

The plaitttiff is entitled to recover the amount it bas paid in satisfac- 
tion ôf claims for deaths alid pérsonal injuries "caused by said boilers j 
or any machinery of whatévér kind cormected therewith and operated 
thereby." Thè kilns were heated by steam-pipes passing through them.' 
Thèse pipes were part ,>l the machinery, and by means of them the 
kilns were connected with the boilers, and operated by them. Without 
the kilns, or something like them, connected with the machinery and 
eo-operating with it, the plaintiff could not hâve operated its factory. 
It was whUe the machinery was in opération that the accident to it oc- 
curred, which resulted in the death of some of the employés, and thé 
Personal injury of others. 

The ascertained, but unsatisfied, death and pérsonal injury claims^ 
amounting to $6,500, which I understand are to be treated as paid, thé 
amount actually paid in satisfaction of claims of the same characterj 
and the loss on the buildings, machinery, and stock, on account of the 
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accident:,, inake a total of $44,241.09. Interest on this amount would 
be equal to dépréciation in the value of the buildings and machinery, 
if tbere was ; dépréciation, and interest is not allowed. Finding and 
judgmpnt foi the plaintiff for the amount aboveshown due. 



/an Dresser «. ObègoN Rt. & Nav. Co. et cd. 

(CireuU Oorm, D^ Washington, s. P. Novëûiber 18, 1891.) 

1. COKPOIU.TIOHS-r-WïDBRi'S0i*I,B. 

A corporation oreàted by an act of congress may be saed in the fédéral courts in 
any district where it is doing business, .and bas an agent upon wbom service can be 
madev noiiwitbBtanding tbat Hâ princli»! office: is in aàotber State. 

The Union Pacific Raili^ay Company, l|avlng fof-med a combination, under thn 
nàmâ of the^tTnibn Pacific S^^^tem, " With tarious othbr cbmpàntes, including the 
Oregon SliQ^ Lille Oompany, whlch onerates a railroad in Washington, and being 
engagea in mEÛcing contfrâcts tberein lor freigbt and passeitger service under the 
name df thé iiymém, màst'bd dbhsldered as doing business in that state, and a serv- 
ice of snmmQDsupon aia agent therein, wba is anthorizéd to act for ail the oompa- 
. Aies of the System, is a service upoi^ the corporation. 
& Saue— SBbviob'on Lessse. ■' 

Wbens.domestio corporation lowning a ràilrdad in the state leases thd same to 
another couipany wlthout the authority or, consent of vthe state. but continues its 
corporate existence, and reoeives à feveliti<^ tihdër thé lease, its lessee must be 
«onsidered asiits agent to carry on the buslnes»; and (n aa action for a tort corn 
mitted ln.operàUngtbe^o^âi service of suqunons upoa the agents of tbelesseeis 
service ntMin'thë^lessdr cipqipany. 
4 Same-^bbvïOH qif FottEtaN CoBFOiuTioir. 

Wheo a Sitt^t^ .la^v prpvi^e?, that service may be made uppn a f oreign corporation 
dolng business therein by* sèrving the sùmmons upon its agents, any f oreign cor- 
poration sub^equéntly Sioii^ business in the state is deémeo^^to consent to this Con- 
dition, and is,Jtipi)nd by a service in the i^ethod prescrlbed 
S, Same— Foli:x)'fi;ii(j,Statb PftAorioB. 

The rules of értJcedure'prè'scribed by a state ïèr obtaining service upon a foreigu 
corporation dbmg business therein govern .ihe fédéral courts, and service in the 
manner prescribed oonfers upon them, ^urlsâlction pver such corporation. 

At Law. 4-çtion for dainagesi for pej-sonal injuries by Elmer L. Van 
Dresser against tbe Oregon Èailway<| Navigation Company, the Oregon 
Short Line i& IJtah & Nprthern EaiïwayCompany, and the Union Pa- 
cific Rail way; Company. On pleas t,o the jurisdiction. Overruled. 

Thomas H. Breniz and Jf.: M. Godman, for plaintiff. 

W. W, Cot^oji, for défendants. 

Hanford, J. The Oregon Raiiway & Navigation, (Jompany is a cor- 
poration created and existing. under thé laws of the state of Oregon, and 
is the owner of a line of raUwayin this state, which is being operated 
pursuant to a lease thereof by the Oregon Short Line & Utah & North- 
ern Raiiway Company, j a .corporation created by an act of congress, 
hftving its principal of&oe at Cheyenhe^ in the state of Wyoming. The 
Union Pacific Raiiway Company is also a corporation created by an act 
of congress, ha ving its piincipal office at Bostonj in the state of Massa- 
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chusetts, and 13 connected wîth the other corporations hy being a party 
to the lease above mentioned, and aiso by reason of the fact that it and 
the Short Line Company, and several other railway Gompanies, are asso- 
ciated together, for their mutual convenience and profit, in the carrying 
business, under the name of the "Union Pacifiô System." Thèse three 
corporationn, which, for the sake of brevity, I will designate the "Ore- 
gon Company," the "Short Line Company," and the "U. P. Company," 
are charged in the complaint in this action with négligence in the run- 
ning of a train of cars on the line of road in this state, ôf which the Or- 
egon Company is the owner, and the Short Line Company is the lessee, 
causing a personal injury to the plaintiff, for which he snes to recover 
damages. Each of the défendants has appeared specially, and filed a 
separate plea in abatement, denying the jurisdiction of the court. By 
stipulation of thç parties a jury was waived, and the case has been tried 
before the court, and submitted upon the pleas, replications thereto, and 
évidence. . 

The Short Line Company is the central figure in this lîtigation, by 
reasoD of the fact that it was at the time of the injury complained of en- 
gaged in operating the raiiroad referred to, and, by its servants and 
agents, had the management and control of the train of cars upon which 
the accident happened. By its plea challenging the jurisdiction of th© 
court this corporation assumes to be in this state a foreign corporation, 
by reason of the fact that it has a principal place of business, where ité 
seal is kept, in another state. It contends that, by the provisions of the 
act defining the jurisdiction of the circuit courts df the United States, it 
is not suable by original process in a circuit court of the United States 
in any district other than the one in which it has its légal résidence. If 
it were true that this corporation is legally a citizen of the state of Wy- 
oming, and bot an inhabitànt of this state, I think the case would be 
cognizable in this court, by reason of the diverse citizenship of the par-* 
ties, the plaintiff being a citizen of this state. But the argument is based 
upon false premises. This corporation is a créature of congress, and is 
within the territorial limits of this state, transacting business under and 
by virtue of national authority. It is, in every stftte and territory of 
the Union in which it may lawfully exercise its powers, a domestic in- 
stitution. 2 Mor. Priv. Corp. § 984. I hold that it is liable to be sued 
in the national courts in any district wherein it may be found doing 
business, and having an agent or représentative upon -whom service of 
process can be made. It is not denied that in this case process has been 
served, in the manner provided by the laws of this state, upon an 
authorized agent of the défendant, having at the time the management 
and superintendence of its business. I must conclude, therefore, that 
it is bound to answer the complaint in this action. 

The U. P. Company bases its plea upon the same ground, and ûlso 
upon a déniai of the fact that the person upon whom the process was 
servéd was or is its agent; and it dénies that it îs transacting business, 
or that it has any agent authorized to receive sei^iee bf pro'cess for it, in 
this state. Thé testimony shows, and I hâve- found as a fiict, howeveri 
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that this corporation is an active competitor for the through freight and 
piassenger feraffic between ail points in this state aud Omaha, Kansas 
City, Qhicago, and ail points east; and, to aid in securing as large a share 
as possible, it has formed a combination with the Short Line Company, 
operatiog Unes of railway and steamers in this state, and other corpora- 
tions operating Connecting railways in other states, under the name of 
th,e '* Union jpaciiic System." It is the owner of a line of railway which 
ispart,of the systemi and engaged:in operating it. Every contract made 
in that oame, for a passage or for transportation of freight over its rail- 
way, must be regarded as its contract, and is binding to the same extent 
as;if.madein its corporate name. The évidence shows that such con- 
tcacts are beipg made in this state continually, for its benefit and profit, 
with its knowledge and (jonsent, and the person upon whom the sum- 
motos was served in thjg case was at the time a doly^authorized ticket 
sajd; freight agentiofeach and ail the associated companies composing 
the Union Pacific System. I hold, therefore, that the U. P. Company 
i^,t .wrpçiration. doing business ini,thi&:6tatè, and-thàt it should not.be 
aJlQ\yp(}ito.ïepvi4iate.tbeagency oflîhe ofiioer through whom it is trans- 
aictipg .bjjsiness and receiving gains. 

.rTbe Orçgon Gompahy adtaits that thô case is oneof which the court 
wpuld.ihaVe jurisdiction, by reàson of the diverse.citizenship of the par- 
ties,: and , the résidence of the plaintiff within this district, if the sum- 
mynehaâ been served upon any officer or agent authorized to represent 
it within. this state; but it dénies the agency of the person upon whom 
the, papers were served, and dénies that it bas any agent, or is doing 
business, within this state. Against thèse déniais are the in contre verti- 
ble fa.etathat it is an existing corporation;, that, under and pursuant to 
the laws of this çommonwealth, it constructed within the territorial lim- 
ité tbereof, and put in; opération, liries of railway, of which itis now the 
legsorfaBdfrom the continued opération of which it is receiving revenue. 
It is in façt the owner of portions of the public highways of this state, 
ha ving a franchise from the state to maintain and operate the same for 
public convenience, as Well asfor the pecuniary benefit of its stockhold- 
ers. : As the owner of such franchise, it is invested With part of the sov- 
ereign powers of the state., True, it has made a contract with the other 
défendants, whereby it bas leased for a definite period its lines of railr 
way, I and authorized another party to manage and operate the same. 
The state bas not, however, by any law authorized or ratified the mak- 
ing of this -lease, or consented to the transfer of the franchise, or re- 
lieved this corporation from responsibility as owner of its railway lines. 
Withpui suich authority and consent, the leasé introduced in évidence is 
binding: «nly; upon the parties to it. As between themselves, it may 
limit their rights and fix their responSibilities; but this plaintiff, as a 
membgp of Jthe publie, is in no way, affected by it. His rights are the 
sa.me as if po.,suçh contract had been made or attempted. : XoHn v. 
RaUroad (h,, (Or.>H Pae. Rep. G8; Breslin v. Raiimad Go., (Mass.) 13 
N.:E. Rep. 65; Palmerv, Bailway Ca., (Idaho,) 16 Pac. Rep, 553; Éat?- 
rog.d Co, y. £rom» 17 .WaU. 445^ RaUroad Go. y. Oame, 113 U.S. 433, 
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434, 5 Sup. Ct. Rep. 578; Oregon Ry. es Nav. Co. v. Oregonian R. Go., 
130 U. S. 1, 9 Sup. Ct. Rep. 409. 

By the laws of thia state foreign corporations doing business hère are 
required to hâve within the state an agent authorized to accept service 
of process, to bind the corporation in any case to which it is a party. 
It is also provided by statute that in suits against any railroad corporation 
a summons may be served by delivering a copy thereof, with a copy of 
the complaint in the action, to any station, freight, ticket, or other 
agent of such corporation within the state; and that in suits against for- 
eign corporations service may be made by delivering the papers to any 
agent, cashier, or secretary thereof- By numerous décisions, it is es- 
tablished as part of the common law of this country that, where a state 
makes conditions ûpon which foreign corporations iriay do business, and 
provides a method whereby the courts of the state may acquire jurisdic- 
tion over them by setvice of process upon designated agents within the 
etatè, a foreign corporation, subsequently doing business in the statè, is 
deemed to consent to the conditions, and to be bound by the servioe 
of process in the manner specified by the statute.; CHbbsv. Insurance 
Co., 63 N. Y. 114} McMckol v. Jlfercanii^é ^^rmcy, 74, Mo. 457; Ehnrnn 
V. Iimirance Co.yX McCrary, 123, 1 Fed. Rep. 471; Bank v. Hunting- 
ton, 129 Mass. 444; Insurawe Co. v. French, 18 How. 404; Railroad Go. 
V. Harris, 12 Wall. 81; Ex parte SchoUenherger, 96 U; S. 369; St. 'GMr 
V. CJxB, 106 U. S. 350, l Sup. Ct. Rep. 354; MUUng Go. v, Pennsylvania, 
125 U. S. 181, 8 Sup. Ct. Rep. 737. In harmony with thèse principles, 
I hold that the Oregon Company, by oonstructing and acquiring the 
ownership of its lines of railway in this state, and transacting its business 
hère, consented ta become subject to the laws of this state governing thô 
commencement and prosecutions of suitS ib the courts of the state, and 
to be bound by the service of process upon its agents in ail cases in 
which it should be a party. I hold, further, that, as its franchise bas 
mot been trànsferrèd l)(fith the consent of the state, whoéver, with its kàowl- 
edge and consent, bas the actual control and superintèndence of its rail^ 
way, must be regarded as its authorized agent and représentative, ànd 
that it will be bound by the service of process upon sueh an agent. 
Thmms v. Mining Co., 65 Cal. 600, 4 Pàc. Rep. 641. The laws of thé 
fitate providing for the service of process of the state courts in actions at 
law furnish the rules for procédure in such cases in this court,- s6 that 
whatever would be lawful SOTvice of process to bring a party into court; 
if the action were in a court of compétent jurisdiction undér the staté 
government, is laWful aûd sufficienl for the piîrpose in actions com^ 
menced in this court. Ex parte SchoUenberger, 96 U. S. 369; Insnraûcè 
Go. v. Woodwmih, 111 U. S. 146, 4 Skip. Ct. Rep. 364; In re Loiâsvilk 
UnâmmiUra, 134 U. S. 493, 10 Sup. Gt. Rep. 578; 2 Mor. Priv. Gôrp. 
§983. / ■ ■ ■ .> 

It ia my conclusion that this défendant is an exiëting corporation, do- 
ing business in this state by and thriough an authorized ag^t; that thè 
laws of the state prov^ide that it may be sued in the courts of tlie stat^ 
arid prescribe a, mode of serving prodesav by whitth it tùày be bfôùgM 



?Q6 raDEEAi. BEpoR-nEB, vol. 48k 

within thejurisdiction of eald courts;.and thaf îû.this case service has 
feeen made in the mode so prescribed. Thèse are ;tbe essentials of juris- 
diction, and ail that is necessary to bring the case and the défendant 
fuUy within the jurisdiction of the court. U. S. v. Tdq)hone Co., 29 
Fed. Bep. 85. 
The pleas are ail bad, and will be overruled. 



Ohio & M. Ry. Co. ». Pbess Pub. Co. 

(Oirouit Court, 8. D. Neu) York. November 17, 1891.) 

L taBlIr^WHAT 18 AOTIOISTABM— RaILROAP COMPANIBS— NeOLIOBNCB. 

' ILaoguage whlcli char^et a railroad company with such incapacité or negleot In 
the conduot of its buslQbss that belief in itatruth would preventpersons fromem- 
Iilpying it as a common carrier is actionable without prooi of spécial damage. 
% SAiiit— Aôtion— Pi/BÀDiKo — ÉfmYouyv& C^mûrbbb. 

Whère tbe oomplaint Itii «h action by a railroad company for libel allégea that de- 
feodantmaliciously pubUsfaed the f aise Btatement that more than half the ties in 

SUiDtitCsroaâ iirere rotten, and thàtit was dangerous to rùn trains fàstthereon, a 
emùrrer tbereto as lallinc to state a pausa-ot action is frivolous. 

At Jaw. On motion for judgment on démarrer. 

Action by; the Ohio & Mississippi Railway Company against the Press 
Publisbing Company for libel. Défendant demurred to the complaint, 
OO the' ground that "it appears on the face of the complaint that the 
eaid: complaint does not state tacts sufficient to constitnte a cause of ac- 
tion*" nPlaintiff moVed for judgment on the demurrer as frivolous. 
; Bv^yStiîlman & Hubbardi for plaintiff. 

Lowr€y, Stotie & Auerbach, foi delendanL 

Lacoj^bb, Circuit Judge. The demurrant bas wbolly mîstalfen the 
cause of .action set forth in the complaiat. Defendant's publication is 
not decl^jred upon as a "libel on a thing." A corporation, though an 
artificial person, may maintain an action for libel; certainly for language 
conceruiog it iu the trade or occupation, which it carries on. Inmrance 
Co. V. Parine, 23 N. J. Lawr, 402; Mutiuil Reserve Fund Life Ass'n v. Spec- 
tator Oo., 6Ô.N. Y. Super, Ct. 460; OmmbiiSsGo. v. HawUna,A Hurl. & N. 
87, 146; jB«ni v. Thompson, 18 Abb, Pr. 413. It iselementary law that 
every légal; occupai)ion from which peouniary benefit may be derived 
créâtes «jjipb spécial susceptibility to injury by language charging unfit- 
ness or improper conduct of such occupation that such language is ac- 
tionable, without prpof qf spécial damage. 

The coin plaint avers that plaintiff is à railway corporation, duly or- 
ganized and existing under the laws of the states of Ohio, Indiana, and 
Illinoisi, jBt^. a common icarrier of goods and pas^ngers, and that it 
xsm^^ifis Siixû operateç (pertai,^ ;lipcs Qf failroad. The occupation of the 
pj^otiffitherefore, is the proper, safe, a,nd business-like maintenance 
and oper^ttion of its; railroad, ço that: it <may reasouàbly discharge it8 
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dutier as such common <5arrier of gooda and passengers. Language 
which charges the plaintifif' with such incapaeity or neglect in the con- 
duct of its business that belief in the truth of the charges would, as a 
natural and pro^cimate conséquence, induce shippers of goods and pas- 
sengers to refrain from employing the plaintiff as such common carrier, 
is actionable without proof of spécial damage. The particular languagô 
complained of hère is the statement in defendant's newspaper that "over 
one-half of the ties in the road-bed [of the plaintiff] are rotten, and it 
is dangerous to run trains very fast." Such a publication is manifestty 
within the principle above laid down; and, as ths com plaint further 
avers that the statement was "false, * * * malicious, and madé 
for the purpose of injuring the crédit and business of the plaintiff," a 
cause of action is set fortb in thé complaint. 

Motion foi; judgmeut on the demurter as frivolous is granted. 



i: United States V. Houston è( oZ. 
(Ptetriet Ccwrt, D. Kattsas, First Diotstoru November 28, 1801.) 

1, JOSaM^NTS— DSA.TH OF PABTT— RBVTVOB— JOINT DsFBNDilNTS. 

Otén. St. Éïàn. g 4S28, déclares that oii the deàth of a défendant pending an action 
whereintl^éright survives against bis persônàl représentatives, revivor shaU be 
badagalnatthem; and section 4586 provides that, if a défendant dies after judg- 
ment and before satisfaction théreof; his Personal représentatives may be niade 
parties in the same manner as is presoribed for reviving actions before judsment. 
Ofild, that un^er thèse section?, wbere one of several joint défendants bas died 
after judgmént, the jud^menttuay be revived against bis Personal représentative 
without Joining the other défendants, for section 1101 provides that In àll casés of 
joint obligations suit may be brought against any one or more of those liablQ. 
a. Limitation oïAàTioNs—TBMPUs Non OocuEBiT Reoi. 

Wbere the United States hfts recovered judgment against several défendants, Its 
right to revive the judgment against the e^eoutor of one of them, since deeeased', 
is not âffécted by Gen. St. Ean. % 2890, provlding that actions against executors and 
administrators sball bé comménced within three years from the time of notice of 
appointment andglvin^ \3pni, and that otherwise the daim shall be fore ver barrod. 

At Law. Scire fadas by the United States against Mrs. J. F. Streéiter, 
as exécutrice of James Streeter, deeeased. 
J. W. Ady, U. S. Distv Atty. 
J. W. ilicCÏMre, for défendant. 

Philips, J, This is a proceeding to revive a judgment against Mrs. 
J. F. Streeter, executrix of James Streeter, deeeased. It appears from 
the pétition that on the 13th day of October, 1880, the United States^ 
to its own use, recovered judgment in thiô court on the bond of Samud 
D. Houston, James Streeter, and Samuel M. Strickler. Since the ren- 
dition of said judgment, to-\yit, the l6th day of July, 1886, said James 
Streeter died, testatej/ip the state of Kansas, and his will was admitted 
to probate on the 29th dî^y of July, 1886. The défendant, Mrs.; J. F. 
Streeter, was made the, executrix of said estate. She is a résident of 
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the first division of the United States district of the state of Kansas. 
Tlie other défendants in said judgment are now Hon-residents of the 
Btate of Kansas. To this pétition for revivor Mrs. J. F. Streeter ap- 
pears, and moyes to quash the motion for varions reasons. 

It appears that said Houston was areceiver of public money s of the 
United States, and that James Streeter and S. M. Strickler were sureties 
on his officiai bond; and the judgraent in question was rendered against 
them for breach of the conditions of said bond. The first contention 
of the défendant is that the United States cannot revive this judgment 
against one of the défendants therèto without proceeding against ail. 
■The commonJaw rule, it must be conceded, is that, if the judgment 
8ought;to: be revived was rendered against two or more joint défend- 
ants, the sdre fadaa must foUow the judgment, and ail of the défend- 
ants, if livingjshould be made défendants to the writ; aiïd, where one 
has died, the writ should be against the snrvivors and the heirs or 
Personal représentatives of the deceased. 1 Black, Judgm. par. 491. 
This results from the idea that the légal effect of a judgment on scire 
fadas to revive a judgment, where the judgment remains without pro- 
cess or satisfaction» isto remove the presumptiori of payment arising 
from lapse of time, and that it adds nothing to the validity of the judg- 
ment, onlyleaving.it as it was when rendered. Ee parte PUe, 9 Ark. 
337. It has been held, that "this would not be so, bowever, 
if one pf j the défendants was deadi' or subsequëntly jîischarged by 
bankruptcyv or a feme sde défendant had become covert, and a new 
pa;rty in cpnsequence had been, in, a proceeding by sd.fa., introduced 
upon or taken ofif the record." Gréer v* Bank, 10 Ark. 457. And in 
Hanson v.Jach, 22 Ala, 649, it is also held that a proceeding to re- 
vive the judgment against the représentative of the deceased party is 
the same as an action on the judgment, where the Cod,e of Practice per- 
mits a separate action on the judgment against one of the défendants. 
The statute pf Kansas has made radical changes in the old common-law 
doctrine of contracts and the modes of procédure in civil actions. 
"Ail contracts which by the common law are joint only shall be con- 
strued to be joint and several." Section 1098, 1 Gen. St. 1889. "And 
in the case- of the death of one or môre joint obligors or promisors the 
joint contract or debt shall survive against the heirs, executors, and 
administrators of the deceased obligor or promisor, as well as against the 
survivors." Section 1099. "In ail cases of joint obligations and joint 
assumptions of copartners or others, suits may be brought and prcse- 
cutéd' against any one or more of those who are so liable." Section llOl. 
And then, by section 1102, it is provided that the release of one of 
the parties jointly liable shall not discharge the others. By section 4162 
it is provided that, if the action bê against défendants jointly indebted 
upon contract, the plaintiff may proceed against the défendant served, 
unless the court otherwise directs; and, if he i-ecover judgment, it may 
be entered against ail the défendants thus jointly indebted, so far as it 
ma^y be enforced against the joint property of ail, and the separate prop- 
erty of the défendant served; and, if the action be against défendants 
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severally liable, he may, without préjudice to his rights against those 
not served, proceed against the défendants served, as if they were the 
only defeiidants. Following up this same policy of the Code, section 
4536 provides that, "if either or both parties die after judgment and be- 
fore satisfaction thereof, the représentatives, real or personal, or both, as 
the case may require, may be made parties in the Same manner as is 
prescribed for reviving actions before judgment; and such judgment may 
be rendered and exécution awarded as might or ought to be given or 
awarded against tjie représentatives, real or personal, or both, of such 
deçeas^, party." The mode of revivor on the death of a défendant 
pending the action is prescribed by section 4528: "Upon the death of 
a défendant in. an action, wherein the right, or any part thereof, survives 
agàidSt his 'Personal représentatives, the revivor shall be against them, 
and it may àlso be against the heirè and deviseés of the défendant, or 
both, when the right of action, or any part thereof, survives against 
themj''-rtftoïn which it is apparent, to my mind, that the mode of re- 
viving a judgment after the death of one of the défendants under the 
Gode is the saine as the process ùî xeviyox pmdeivte iite, which is simply 
:upon Suggestion of the death and motion for revival against the repré- 
sentatives alone of the deceased party. So in Rmd v. Jeffries, 16 Km. 
684, it was iiield that, if the judgment was against two parties, the action 
could be maintained upon it against either of the judgment debtors. 
This conclusion is fortified by the succeeding section, 4537: "If a 
judgment become dormant it may be revived in the same manner as is 
prescribed for reviving actions before judgment." Thè plaintiff unques- 
tionably, after the lapse of the period in which exécution might run 
under the Jdcal statnte on its judgment, could maintain its action at law 
for a new judgment against either one of the défendants without bring- 
ing in the othèrs^ and I think the Gode contemplâtes the same right in 
the proceeding to revive. 

The next contention of counsel for défendant is that the right of action 
to thus proceed for a revivor is barred by the statute of limitation of the 
state, It is held by the suprême court of the state that an action can- 
not be maintained on a dormant domestic judgment, or a revival of the 
same had,iwhen more than three j-^ears hâve elapsed from the death of 
the judgment creditor and the appointment of an administrator of the 
estate pf the judgment creditor. Mawhinney v. Doane, 40 Kan. 676, 17 
Pac. Rep. 44,. And by section 2890, concerning executors and admin- 
istrators, it is provided that suite against executors and administrators 
shall be commenced within three years from the time of notice of ap- 
pointment and giving bond; and that ail claims not exhibited for al- 
lowance within three years shall be forever barred, etc. Section 2865. 
The question to be decided is: Do thèse spécial statu tes of limitation 
hâve any application to a demand in favor of the United States? The 
maxim nvUumtempysoccurritregi is of universal application, except where 
by express statute a period of limitation is prescribed. I do not find 
that the çtatute of Kansas bas made any such prescription respecting ac- 
tions in favor of the state; and, if it had, such local régulation could 
v.48F.no.3— 14 
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ihave riô âJ>pIîcation to the' rigbtè oî the général gorenim^iit. i !^s aptly 
Bâid by Judge Stoby, in U. S. V. Eoar, 2 Mason, 312: • 

' "It is not to be presumed thàt à state législature taean td tfanscend their 
constitutional power; and therefôre, however gênerai the- words inay be, they 
are always restricted to piersons and things over whioh the /jurisdiction ot the 
State wwybe rightfiillyèKer<îi8ed." . 

So Mt. Justice Gbay, in t7. S. •^. RaUway Co., 118 U. S. 125, 6 Sup. 
et. Rep. lOOè, observed: ' 

"It is settled beyond doubt or cbntroveTsy — upon the foundation of the 
great pritieipléof public policy, applicable toall governments alîke, which for- 
bidstinit the public interests should béprejudiced bythé négligence of ofBcers 
«r agents to whbae care tliey are conaded — that the tTnited States, asserting 
rights v^sted in them as a sovereign govérnraent, are uot bound by any Btat- 
utei <>f Uitiitations, unless congress bas clearly manifested its intention that 
they ^Jjoijldbe 80 bound." , 

WtiMeai judgment in favor of the Uaited States, rendered in this court, 
wduld oeasé! to be a lien on property ih the state within thé sàme period 
presciibed i by the statute as to such li«ns in gênerai, it is by reason of 
positive énactment by coagress. So the modœ of proceeding in civil 
ciMusea îii the United Stàtes' courts are toiconform,ai9 near as may be, to 
those esîeting at the time in the courts of record of the state. Section 
914, Sevl St. U. S. And a party réoovering judgment in a coniihoni- 
law causé iid any circuit or district courtdf the United States is entitled 
tosimiiap remédies upoii the saïae, by exécution or otherwisei, to leach 
thepropértj'of the judgment debtor, as are provided in like causes by 
the laws of the state in wbich the courtis held. Section 916, Kev. St. 
U. S. It does not foUow that sUch forms of procédure and such remé- 
dies are tobe eut off or denied by lapse of time or by positive législative 
enactiraent of the state, ; as it respects a cause of action in fiivor of the 
United States, or a judgment recovered by it to its own use and beûefit. 
Itdoeè«'notàppearfK)m' the motion in this case that the administration 
in question by the execUtïix has been closed. There is no légal présomp- 
tion that it bas been. Be^that as it may, the right of^he United States 
to proceed for the enforcement of thisdemand against the estste to reàcb 
assets that bave come int») tbe hands of the executrix, if Undistributed , 
or to reacb property whicb bas goneby devise or descent to the heirs, is 
in no wisô affécted. Payney. Hook,7 Wall. 425. What (!ioursé<>for the 
collection of this debt,tbe' United States attorney may take altéf the re- 
vivor, is not before the court. Section 3466, Rev. St. U. S.j provides, 
inier ailia, that whenèvéi* the estate of any deceased debtor of the United 
States in the hands of exeéutors or administrators is insufficiént to pay 
ail the debts due from the deceased, the debt due the United States sball 
be first satîsfied. Section 3467 provides that every executOr df admiu- 
istrator who pays àny dêbt ' due by the estate forT^hich headts before be 
satisfiesand pays tbe debts due to the United States from such estate 
ehall become answerablein bis own person and estate for the ptfymebt 
of the debt so due to the United' Stetes. And the succeeding section 
provides that where any surety on a bond givén to the Utiited States 
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pays to thft United States the money due upon stich bond, si]ich surety, 
nis execotor or administrator, shall hâve the same priority of right 
a^instthe principe debtor which the United States would hâve had. 
Debts due the United States are the sources of revenue needful for the 
maintenance and successful opération of the government. Everj' essen- 
tial right of procédure, remedy, and préférence is accorded to it upon 
the highest considérations of public policy. The motion is sustained, 
aud the order of revivor is directed. 



Et parte Emma. 

(DMrlet Court, JX Alaska. Jaly S5. 180L) 

L ITinrsD Btatss CoMHissunncBs— JuRisoicnon nr At.abka— Pbobatb Psocnronroi. 
Under the organio act of Alaska, United States commissloners haye jurtsdiction, 
In the ^rst Instance, STibject to the supervision of the district judge. In ail testa- 
mentary aiid probate matters, in aocordance with the laws of Oregon, applicable 
to that tei*r)tory, and are vested wlth the jurisdiction of the county court oi Oregon 
pertainfng' to probate courts. 

% Rm»— APPBSKTICrNO HiNOBS. 

If the power to bind minors as apprentioes pertain to probate courts, It should be 
exercises by -the United States commissioner. If it does not, it belongs to " oounty 
business, " and can only be ezercised by the county judge and county commisslon- 
erSj sittiog to^ètfaer. There are no connties nor county commissloners in Alaska. 
Ineither case, the district court is without jurisdiction to bind minora as appren- 
tioes. 

Application for Writ àf Hàbeaa OorpuB, 
F. H. SarringUm, for petitioner. 
C. S. Johnson, for respondent. 

BuGBEË, J. The pétition in behalf of Emma, an Tndian gîrl, allèges 
that she is detained and restrained of her liberty by one William A, 
Kelly, superintendent of the Indian mission school at Sitka, without 
warrant or àuthority in law. The return of said Kelly allèges that he is 
the superihtendent of the board of home missions of the Presbyttrian 
ChUrch, and also of the Indian Industrial and Training School at Sitkà, 
which has for its object and mission the maintenance and éducation of 
native Indian children of Alaska terrîtory , and aà such superintendent he 
has certain control and custody of said Emma, who is, and for more than 
three years has been, an inmate of and attendant at such school, by vir- 
ttie- — MrstfOiA written agreement made by her mother; second, of a con- 
tract between respondent, as such superintendent, and a former judge of 
this «otirt; and, iJiird, of the order of this court. The facts are that the 
ehild is the issue of Shawet Kuhah, a native woman j and an Indian chief, 
■with whom she consorted without légal marriage, but according to the 
custoinBof her race; that, after se^arating from hîm, she was married, 
undet the sanction of the laws governing this têrritory, to one Bogiié; 
that Atter sUoh marriage the mothér plàced the child in the Indian schôbl 
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at Juneabj conducted by the Presbyterian mission, and, by a writing, 
signed by herself alone, gave the cbild into the charge of the Presbyte- 
rian mission, at Juneau, to be placéd in the Sitka Industrial and Train- 
ing Schôôl, promising, if it can be deemed a promise, to riiàke no effort 
to remo\^e her till she reached the âge of 18; she being then of about the 
âge of 8 yèars. The agreement bears no date. A copy of it was an- 
nexed to-the return, but it was neither put in évidence, nor relied upon 
by respondent. Thereafter, on the 28th day of Sfeptember, 1889, an or- 
der was made by this court, which, after reciting that some 50 destitute 
and orphan children, whose âges ranged from 5 to 17 years, had a rési- 
dence and settlement in Alaska and were chargeable upon the district, 
"decreed that ail of the said children be apprenticed to the Presbyterian 
board of home missions by q^ntraçt in writing, to be signed by the judge 
of this court in. duplicate, and by the superintendent of the mission and 
trainingschool at said board «fhonie missions atSitktf, untU the females 
of said children shall reach the âge of eighteen years, aijd the maies un- 
tît eaçb^ball; réach the âge of twenty-one years,";etc. . Nothing, except 
the nàmes given to some of the children, indicâtèsjthëixiïativity, and 
ijothing iftdîcates that any of the children, or their parénts'ixr; guardians, 
had notice of orconsented to the proceedings. The girl Emmais naiiied 
as one of tbe 5Q subjecta of the prder. On the sarfii^'d'ây ^^ii ^'''^^''''''^s 
made by my pf edecessor iffofBce, and signed byhiiù as judge of this 
court, etitîtieij" In the Matter of Emma, a native d'éstlïiiteminor child," 
reciting that»**- ; f U/ • 

"Emma, an orphan, a miner child of the âge of eighteen years, is a poor per- 
son, having a résidence and settlement in à.lasjia, and is actually chaigeable 
upon the district, and without maiè or female parentcapâÛle (iî, f ùrriisijing said 
support, subsistence, and means of éducation. And 'whierëasi the district at- 
torney being présent in court, and the superintendenCof.th© mission and 
tiaining school of tlie board of iiome missions of the Presbyterian Chureh of 
the United: States, i$ willing, to accept said minor chjjd as an apprentice,;ac- 
eording to the provisions of chapter 18 of Title 4, as embodied ia • Hill's An- 
notated LaWsôfOregon, page 1334.'" 

—And p|dering "that the said Emma, an orphan,. sbaÛ be bound as an 
appreatîce to ,thp said mission and training school, by writtçn contract 
until she shall reach the âge of eighteen years." -Theorder made spécial 
provisions ^stp.tho contract and other matters npt necessary to be re- 
cited hère, ,Qn the same day a contract was exeeuted, ,in accordance 
with the prjqlçr;,, by the judge of the court in beha^f pf the child, and the 
board ofhpnie missions of the Presbyterian Chuirqh, by an^ : through the 
respondept, as its superintendent j and under this qpntrastjaijd the orr 
der above.naeiitipned, the çhild is claimed to be held. , . ,, , 

From the evjdence it appears that the child wasnptdçstitute, nor was 
she an prph^qj.her father, mother, and her mother's leg^l husband were 
then and afj^,fi|illliving,,,ai?d;th^ mother and her presenthusband were 
then and are-SitiU living, apd the mother and herspresent husband were 
then and are now ,cpmpeten,1i and willing tp provide fpr her maintonance 
apd educatip/i.; : Moreover the child was npt chargeable .upon. tbgdj^ 
trict, npr likely tP become sp. The state pf the mpther's health de- 



EX PARTE EMMA. 213 

mands the services of hér child, and the child, who seems intelligent 
and affectionate, desires to return to her mother. Under this state of 
facts, it would seem that the child ought, in simple justice, to be r©'. 
leased at once; but without going beyond the judgment of the court to 
inquire into the ;circum stances, even if the court were in thèse proceed- 
ings permitted to do so, I am convinced that the jurisdiction of the court 
has been exceeded, and that the orders were and are void; and, if that 
be so, the}"^ niay be set aside by this court, notwithstanding the length 
of time that has elapsed and the number of terms that hâve intervened 
since they were màde. Ladd v. Mason, 10 Or. 308. Under theact of.» 
congress entitled "An act providing a civil government for, Alaska-/?: 
passed May 17. 1884, and generally known as the "Organic Aot," ît ia 
provided "that the gênerai laws of the state ofOregon now [May 17, 1884], 
in force are hereby declàred to be the law in said district so far as the 
same may be applicable, and not in conflict with th| provisions of this 
act, or the laws of the United States." The act also provided for the. 
appointment of four .commissioners for the idistrict, who hâve the juris- 
diction and powers of commissioners of the United States citcuiticourisj 
and who hâve also jtirisdiction, subject to the supervision of the district 
judge, in ail testamentary aod probate matters. Organic Act> § 5.. 
Section 12 :of article 7 of the constitution of Oregon provides that the 
county courts of that state-^ : 

"Shali havethe jurisdiction pertainlng to probate courts and boards of coùnty 
commissioners, and ;Saçb other powers and duties, a>id such civil jurisdic-, 
tibn, not exçeieding the amountof value of flvehundred dollars, ,* * * as 
may be prescrifaed by law. But the législative assembly may provide for the 
élection of two commissioners to Bit witb the county judge whilat transacting 
«ounty business." 

Following this cbustitutional provision, the législature enacted that 
ihe court should be held by the county judge except when coiipty busi- 
ness was béing transàctëd therein, and then it was to be held by such 
judge and two commissioners designatéd by law, or a majority ôf such 
persons. Civil Code Or. § 867; Gen. Laws, p. 282. It definedits ju- 
risdiction of actions at law, (section 868,) and its exclusive jurisdiction 
in the first instance, pertaining to à court of probate, (section 869;) also 
its authority and powers pertaining to county cônimissioners to transact 
county business, (section 870.) It préscribed thàt its' business sîioùld 
be docketed and disposed of in the following order: (1) Cases at law; 
(2) the business pertaining to a court of probate; (3) county business, — 
and that its proceedings and records concerning thèse three classifica- 
tions of business should be kept in separate books. Section 876. The 
législature also provided for the élection of two commissioners of the 
county court. Gen. Laws Or. p. 694. 

In Monastes v. Catlin, 6 Or. 119, it is said: 

"The phrase [the jurisdiction pertaining to probate courts] has no légal 
-définition. Courts of probate had no existence at common law. * * * 
Under the provisional government of Oregon, np to the time of the adoption 
-of the constitution, the appointment of guardians for minors and fur insane 
jiersons was a part of the jurisdiction pertaining to probate courts." 
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Thégr&nting and revoking letteïs bfguardianship.and the directing and 
contFolling the éonduct and settliàg the accounts of guardîans ôf minora 
and of lïÉnatios.are especially defined as functions oftlie! county court 
pertaining to a court of probate. • Civil Code Or. § 869. The authosity 
of the court to bind minora as àpprentices or servants ishot, in terms, 
placed in the Mme category. Neither is its authority to aulhorize the 
adoption of children; but it would be difficult to find a reason why such 
powers do not pertain to a court of probate quite as mnch as the power 
to appoint guardians. If they lie within the probate jurisdiction of the 
Oregon county court, they' lie within the exclusive jurisdiction, in the 
first instance, of the Uniléd States conimissioners for the district of 
Alaska, subject to the supervision of the district judge; and for this court 
or its judge to assume original probate jurisdiction would be an unwar- 
ranted usurpation of power. If thebinding of minors as àpprentices 
or servants under tlie laws of Oregon is not a power pertaining to a court 
of probateî tberç is but one other classification of the business of the 
county court of Oregon to whicb it eau be assigned, and that is "county 
business," which is not trahsacted by the county judge alone, but by the 
judge and county commissioners sitting togetber. To them, as "county 
business," isgranted the power to provide for the maintenance and em- 
ployment of the county or (ransient paupers in the manner provided by 
law. This territory bas no counties and no county comniissionera, nor 
bas it any court, tribunal, or officer corresponding to the county court of 
Oregon sitting as county commissioners for the transaction of county 
business. If in the case ttf this child, Emma, the power to bind her 
pertaihed to a çotirtof probate, it should hâve been exercised by the 
United States commissioher, and not by this court, nor by its judge. 
If the power belonged to a county epurt having the authority and pow- 
ers pertaining to county commissioners to transact County business, it 
cpuld not bave been righjtfully exercised in this territory, because no 
court or officér has beeu vested with stich power. It follows, therefore, 
that the jurisdiction of the court and of the judge in makihg the orders 
âpprenticing this minor has been exceeded; that the orders as well as 
the contract of àpprentices hip were and are void; and that the child 
must be discharged from the custody of the respondent. 

Let an order be entered .accordingly. 
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Uhited States ». Reynolds; 

(District Court, D. South CaroUna. Kovember 17, 1891.) 

1. Pensions— Im/Egal Fbes— Indictment. 

Under Rôt. St. 0. S. S 5485, prpviiling tbat any agent or attomey " or other Vév- 
son. Instrumental in prosecutiug any clalm for pension, " who charges or recalves 
for his services more than tbe fées allowed by law, shall be guilty of a high mlsde- 
meanor, an indictment charging simply tbat défendant was Instrumental In prose- 
cùting a certain pension daim is suffîoient to briog bim within the act, without 
speciiying lu vrhat yray or capaoity be was instrumental 

8. Same. , 

Ahindictmentcbargedthat dëtendantp was instrumental In prosecutinga claim 
for arrears of pension, snd retained a greatar compensation "than Is provided for 
in tbe titlé pertalning to pensions, • " * to-wlt,thesumof$53. " Hdd tbat, as 
tfalssum was gréàtér tban allowed in any case by the pension laws, it was ùnnec- 
essary ; to stato wh^ther or not tbe arrears were procured aftor the allowance of th^ 
original pension. ' 

8. BAMB— CoNÏMOTlifO Btidenob. 

Tbe only testimony as to the rétention of tbe moaey being tbat of tbe person en- 
titled tbereto tbat. défendant did not pay it to ber, and tbat of défendant tbat ta* 
did, tbe Verdict of tbe jnrycannot be distùrbed. 

AtLaw. Indictment of Thomas J. Reynolds for receiving excessive 
fées for procuring a pension. On motions in arrest of judgment and foi: 
a new trîali Overxuled. 

Abial Lathrop,JJ. S. Atty. 

Mitieré; Lee, îov deîeùû&nt. 

SiMôHTON, J. The défendant was indïcted for the violation of section 
5485 of thé Revised Statutes of the United States* and convicted. The 
section under which he was indicted is in thèse words: 

"8*0.5486. Any agent or attomey or any other person, instrumental In 
prosecuting any claim for pension or bounty land, who shall directly or ind(- 
rectly contrapt for, demand, or receive or retain, any greater compensatioQ 
fpr his services or instrumientality in prosecuting a claim for pension or bounty 
Içind thàn is provided in the title pertalning to pensions, or who shall wrong- 
fully'yirithhold frona a pe'nsipner or claimant the whole or any part of the pen- 
sion' or claim allowed aiid due such pensioner or claimant, or the land-war. 
rant issuied to any such claimant, shall be deemed guilty of a high misde- 
méanor, and, upon conviction theieof, shall, for everysuch offense, be Qned 
not excceding Ove hundred dollars, or imprisonment at hard labor not exceed- 
ing two years, or both, at the discrétion of the court." . 

The indictment contained three counls. The first two charge, in effect, 
thatj being instrumental in the prosecotion of a claim for pension forone 
Sina Green, the widow of a soldier in the war of 1861, the défendant did 
then aild there unlawfuUy contract for, demand, receive, and retain from 
said Sina Green, to whom a pension was granted under the act of con- 
gress 4th July, 1862, and an act of congress 7th June, 1888, a greater 
Bum than is provided in the title pertaining to pensions. The first count 
chatged that his said compensation fixed by bim was greater thân ihs 
eumof $25. The second count, tbat it was greater than $10. The third 
count charges tbat he was instrumental in prosecuting a claim for arrears 
of pension for Sina Green, widow of a Boldiar,,etc., aïid "did then and 
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there unlawfuUy contract for, demand, receîve, and retaîn from the saîd 
Sina Green, to whom a pension for arreara of pension was granted under 
an act of congress " 7th June, 1888, "a greater compensation for his 
services and instrumentality in prosecuting the said claimofthe said 
Sina, as the widow, etc. , than is provided in the title pertaining to pen- 
sions; thatis.to say, a compensation, to-wit, the sum of fifty-three dol- 
lars, for his services and instrumentality in prosecuting said claim, con- 
trary," etc. 

The motion in arrest of judgment is based on two grounds: (1) Be- 
cause they state that défendant was instniihentàl in getting the claim, 
but do not State in what capacity or in what way he was instrumentaK 
Th^ précise question wasmade in U. S. v. Koch, 21 Fed. Rep. 873,béfore 
Bbewer» s., and overruled. I concur in this conclusion. , (2) ; Because 
the' counts are fatâlly defective in that thëy are drawù without the use 
of the exact and material words of the spécial section pf the statutes un- 
der which-the charge is made. The language of thèse counts is that of 
'sêcWon '8485. No rule is'nlpre familiar il^aQ that an indictment for a 
statutory offense may, in charging the offense, mérely use the language 
of the statBte, U. 8. y.iMiUs,! Pet. 188; U. S. v-^iiiton, 107 V. S. 
661„,2 gop, et. Eep. 6,12r In U. S. v. tf^&on,. 2? F,ed. Rep. 286, a 
similar objection was made to an indictment, on grounds somewhat 
stronger than in this case, and it was overruled. 

(3) Another objection is to the third count of the indictment, in that 
it does not charge that the arrears of pension therein mentioned was -ob- 
tained and ■ allô Wedsxibsequeutto the allowance of the original pension. 
If thisôount.charged as an offense that the défendant made a charge for 
obtaining the arrears of pension, this objection would hold, because no 
charge in many instances can be made simply for obtaining arrears of 
pension. But this is not fche charge. The gravamen is that he retained 
and received a greater compensation than that provided in the title per- 
taining to pensions, a compensation, to-wit, of $53. This brings up 
thèse issues: Was he înstriiiméntal in getting for Sina Greeii the arrears 
of pension under the act of congress stated? Did he receive and retain as 
compensation therefor the sum of $53? If so, he has violated the sec- 
tion, whetber the lawful compefisation be $25, or $10, or nothing. The 
motion in arlestîof judgment is refused. 

The motion for new trial goes to ail the counts and the évidence upon 
them. There is no évidence that défendant was ever instrumental in 
getting a pension for Sina Green under the act of 1881, as eharged in the 
first two counts of the indictment. The verdict, if it be sustained, must 
be on the third count. There can be no doubt that section ô485 deals 
with two offenses in a person employed as agent or attorney, or who is 
instrumental in obtaining a pension. One is the obtâinifig compensa- 
tion greater than that allowed by law, either by coniracting for it, de- 
'manding it, receiving it, or retainingit. U. S. v. Brown, 40 Fed. Rep. 
468. The other is withholding it under any other prêteuse or without 
prêteuse. The count eharged that the money was claimed or retained as 
compensation. Unless tbere was évidence to sustain that, there must be 
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a new trial; not that this évidence should seem conclusive to the presid- 
ing judge, nor even that the prépondérance of évidence in bis opinion 
should support the verdict; but was there enough évidence, if the jury 
believed it, to sustain the verdict? The testimony disdlosed thèse facts: 
Sina Green was granted arrears of pension, — so much as widow of a sol- 
dier, and so much as the inother of a soldier's child. Shé consulted 
with the défendant, and he was instrumental in getting the arrears for 
her. The letter inclosing her cbeck came to hiscare, and begot itirom 
the pbst-ofBce. Sending for her, he opened the letter in her présence, 
and took out the cbeck. She indorsed it in bis présence. Somébow 
she was under the impression that her child was entitled toa part of the 
money. There is no évidence whatever that she got this impression 
from défendant. She asked the défendant toa8certain"whatwasFl6ra'8 
share," and finally she instructed him to bave the check cashed, and to 
deposit the rest for her dn bank, with the exception of a sum she wanted 
in hand. The check was for some $612. The défendant took out $190, 
and deposited the remainder, less the discount on the check. Witb this 
$190 we bave to deal. Out of it he gave Sina's husband, as directed, 
$50. He charged $10 for services and $10 more for money advanced 
for expenses, and says that he gave Flora, the daughter of Sina, $120.' 
Hère arises a conflict of testimony. Flora says that he gavé, her but 
$87. The jury were carefully instructed at this point. Tbey Were told 
that the case turned on the disposition of the $120. If he paid it to 
Flora, as he said, this ended the matter, andtthey must acquit. ; If, 
however, tbey believed that he did not pay her more than $87, ,yet, 
if he bonafide allotted .tpher in bis discrétion the $120 as her share, 
and bad withheld it "from her as a loan, or witbout any intention of 
repaying her, tbey could not convict him in tbis indictraent; thrt to 
do this tbey must believe that he retained the money as an indirect 
way of obtaining iarger compensation. If it was thus retained by way 
of compensation, he was guilty. The verdict of the jury solved the con- 
flict in the évidence, and was responsive tothislast question. The évi- 
dence of Flora contrftdicted that of the défendant. This was the only 
évidence on this crticial point. 
The motion is refused. 
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United States^ e. Newton a al. 

(D«ïrl« Court, s, Di lotoa, C. D. November 17, 1891.) 

1. CONSPIRAOT TO DRÏRAtTD THE XTîIITBD &TATBS— TrANSPOKTINO MaILS— INDICTMBNT. 

Rev. St. Ui S. ï 5440, providea thàt *lf two or more persoDs conspire, either to 
commit any offenbe agalnst tbe TTnltoijl. States, or to defraud tbe United States in 
any manner, orior an^r purpose, and oné or more of such parties do any acttoeSect 
the obriect et the conspiraoy, àll tht» f artt'és to such oonspiracy sliall be liable, " etc. 
Ber. St. U. S. § 4003, provides tb^t,r»iltviày companles shall be paid for carryingtbe 
mails upon a oasis oî theave^afreweight carried; such weight to be asuertained 
by aotually weighing the mail Carrled duriog a certain number ot days, to be flxed 
by the postmaiStér gênerai. B.UiS^ tbajb an indictment oharging railway officiais 
wlth conspirinz to deoeive th« postal offloera and defraud the United States by 
sending over the Une a large ûmouut of Old newspapërs, etc., iù oMer to increasa 
tbe rnaUs at a time wben they were bç^ng weighed, is sufficlent, under section 5440, 
since itdescribes a conspiring to cominiti the "offense against tbe United States," 
' Whloh is defined by Rev. St. 17. B: g 5488, prdviding a punishment for any persons 
, combiningtio defraud the United States by " obtaining, or aiding to obtain, tbe pay. 

ment of any' f aise or f raudulent claim. " 
t, Samb. 

It was not neoassary that the indictment should aver tbat the conteinplated f raud 
was suQcessful, or the fraudaient jnail m&tter of sufflcient weight to entitle the 
railway Company to increabed compensation, or that the forwarding of the matter 
would not be continued beyond tbelperiod fixed for weigbing tbemails. 
ft . Bamb. 

Ah indictment of railway officers for oonspiring to defrand the United States, by 
"deceiving tbe ottcials" having charge of the mails as to tbe amouat of mau 
' , matter carried over the Une, need not aver wbat partioular officer was intended to be 
deceired. 

' At Law. Indîctmeiit for conspiraoy to defrand the United States^ 
On demurrer to indictment. Overruled. 

Lewis MUe», Dist. Atty., for the United States. 

Kauffman & Quemsey, for défendants. 
• Bèfore Shibas and Wooi^oN, JJ. , 

Shirab, J. By seotion 5440 of the Revised Statutes it is enacted 
tiiat-- 

"If two or more persons conspire, eithçr to commit any offense a^ainst tlie 
United States, or to defraud tbe United States in any manner, or for any pur* 
pose, and one or more of such parties do any act to eileçt tlie object of tlie 
conspiracy. ail the parties to such conspiracy shall be liable," etc. 

Section 4002 provides the method by which the compensation to be 
paid to railway companies for the transportation of mail matter is to be 
ascertained, the average weight of the matter transported being the con- 
trolling factor; and, for the purpose of ascertaining such weight, it is en- 
acted that the average weight is to be ascertained by the actual weighing 
of the mails for such a number of successive working days, notless than 
30, and at such times as the postmaster gênerai may direct, but not less 
frequentJy than once in four years. 

In the indictment now under considération it is charged that John C. 
Newton was, at the times therein named, the vice-président and gênerai 
manager of the Des Moines & Kansas City Railway Company, a corpora- 
tion engaged in operating a line of railway from Des Moines, lowa, ta 
CainsviUe, Mo., and over which line the public mails of the United 
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States were and are transported; that, for the purpose of ascertaining 
aad fixing the rate of compensation to be paid by the United States to 
said railway company for the transportation of the mails over its Une of 
road from and after July 1, 1,891, the proper officers of the postal de- 
partment ordered that the mail matter passing over the Une of said rail- 
way. shoold be weighed for 30 successive working days from and after 
April 1, 1891, and that such w'eighing was done in accordance with 
such lawful order, and for the purpose aforesaid; that the défendants well 
knew that such weighing of the mails was about to be made for the pur» 
poses aforesaid, and, for the purpose of deceiving the officiais of the 
United States having charge of such weighing of the mails, and for the 
purpose of defrauding the United States by falsely causing it to appeat 
that the average weight of mail matter transported over such Une of rail- 
way was largely in excess of the actual average amount usually carried 
over such road, and thereby causing the United States to pay to said 
railway company «a compensation largely in excess of the amount actu- 
ally eamed, the said défendants did conspire together to defraud the 
United States, by sending, and causing to be sent, over such Une of rail- 
way, during the days the mail matter thereon was being weighed, a large 
amount of old newspapers, periodïcals, and other Uke materials, weigh- 
ing many hundred pounds; the same being so sent, not for the purpose 
of being delivered to the parties to whom it was addressed, for their use 
and benefit, but solely that it might be weighed during transportation, 
and thus fraudulently increase the weight of mail matter for which the 
Company would be paid after the transportation of such material had 
ceased. To this indictment a demurrer bas been ûled upon several 
grounds, the principal one being that the object of the conspiracy is not 
shown to be criminal, under the laws of the United States, nor is it 
made to appear that the means made use of or contemplated in the carry- 
ing out of the conspiracy were in themselves criminal. 

A very able argument has been made by the counsd for the défend- 
ants in support of the propositions that to make out a case of indictable 
conspiiacy to defraud the United States, under the provisions of section 
5440,.above cited, it must appear that the object of the conspiracy is to 
accomplish some act which the laws of the United States déclare to be a 
crime or fraud; that it is not compétent for the court or jury to define 
the acts which, if brought about, or attempted to be brought about, by 
means of a combination or conspiracy, wUl constitut« a crime under this 
section, as being a criminal fraud; that to constitute a crime it must ap- 
pear that when the acts complained of were done there was in existence 
a statute forbidding the doing thereof ; that it cannot be supposed that 
congress, in enacting the gênerai terms found in section 5440, relative 
to a conspiracy to defraud the United States, meant to déclare that aU 
acts which a jury might find would work a fraud upon the United States 
were thereforc to be deemed crimes, and to be punishable as such, but 
that the true construction of the section is to hold that the same forbids 
and punishes ail conspiracies to commit any offense against the United 
States,— -that is, a conspiracy to do an act, which, if done, would itself be 
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9 violation ofthecriminal laws of the United States,— and further, ail 
conspiracies to do aots or accomplish results which are forbidden by the 
slattitès of the United States, and which, if done oracoomplished, would 
defraud the United States in any manner, or for any purpose. In sup- 
port of thèse views are cited, amongothers, State v. Jones, 13 lowa, 269; 
State V. Potier^ 28 lowa, 555; State v. Stevens, 30 lowa, 391; U. S. v. 
Cndkshank, 92 U. S. 542; U. S. v, Britton, 108 U. S. 199, 2 Sup. Ct. 
Rep. 531; In re Wolf, 27 Fed. Rep. 606; U. S. v. Watson, 17 Fed. Rep. 
145. 

' Without entering upon a spécifie discussion of the gênerai proposi- 
tions thus advocated by counsel for défendants, we may say that we do 
not concur in the practicàl conclusions sought to be based thereon. We 
hâve cited so far only the provisions of section 5440, because counsel as- 
sume that the same constitute the only foundation for the présent indict- 
tnent; but this is not the logical resuit of the very Une of reasoning em- 
ployed by counsel in support of the gênerai propositions already stated. 
If theobject sought to be accomplished by the alleged conspiracy to de- 
fraud is.declâred to be a punishable crime by any section of the statute 
of the United States, then counsel admit that, under section 5440, an 
indictment charging a conspiracy to defraud the United States by means 
of some aet, which, if done, would be thus punishable, is sustainable, 
it being also charged that some overt act in furtherance of the conspiracy 
bas; been done; • What, then, in fact, does the indiétment. aver was the 
object.of the conspiracy charged againstthe défendants?. Briefly statedj 
the;o1:gect:of the conspiracy is averred to be the aidingithe Des Moines 
& KajffiaS' City Railroad Company in obtaining paymeiit from the United 
States of a false and, fraudulent claim for services in transporting the pub- 
lic mails Qver the line of its railway . The means by whichi it was pro- 
posed tO: accomplish this end are fuUy set forth in tîie indictment, aad 
the statement of the means «mployed show that, if they had been per- 
mitted; to isork but théir iijtended and natural conséquences, there would 
hâve bëeQ obtained from the United States the payment of a false and 
fraudulent claim,-^false, because it would bave included a large amount 
never earriedj and fraudulent, because such amount- had been intention- 
ally increased by the nefàrious means set forth in the indictment. The 
objectof the, conspiraoy was not, as issuggested by counsel, to increase 
the amount of mail matter passing over the line of railway, but to in- 
crease. the amount of the olaim against the United States for the trans- 
portation of mail matter over such railway from and after July 1, 1891, 
or, in other words, the défendants are charged with the offense of enter- 
ing into a combination or conspiracy to defraud the United States, by 
adding tbe Des Moines- & Kansas City Railroad Company in obtaiuing 
payment of a false and fraudulent claim, which would be a violation of 
the provisîoiïs of section 5438, which enacts that "every person * * * 
who jehters- into any agreement, combination, or conspiracy to defraud 
theUnited States, or any department or officer thereof, by obtaining, or 
àiding to obtain, the payment of any false or fraudulent claim," shall 
be punished by fine or impriaonment; in other words, the entering into. 



UNITED STATES V. NEWTON. 221 

âny agreement or combination to obtain, or aid in obtaining, the pay» 
ment of a false or fraudaient claim from the United States is declared, 
by this section of the statute, to be a criminal defrauding of the United 
States, to be punished by fine or imprisonment. Therefore, an indict- 
ment which charges two or more parties with entering into a çonspiracy 
to defraud the United States, by means of a combination to obtain, or 
aid in obtaining, the payment of a false or fraudulent claim from the 
United States, the doing of some overt act in furtherance of the çonspir- 
acy being also charged, is sustainable under the provisions of section 
6440, according to the doctrine of the authorities relied on by counsel 
for défendants,, and no good reason is now perceived why it would not 
be good under the provisions of section 5438. The indictment under 
considération in apt language avers that the défendants conspired to- 
gether to defraud the United States by means of a combination or agree- 
ment between themselves and others, whereby they purposed to place-, or 
caused to be placed, in the mail-car used for transporting the mail over 
the line of the Des Moines & Klansas City Railroad Company, during the 
days when the weighing of the mail matter wajs to be done under the or- 
ders of the postal authorities, a large amount of old newspapers, the 
same not being mailed for any legitimate purpose, but solely that thereby 
the claim on behalf of tht, railway company for compensation for carry- 
ing the mails after July 1, 1891, should be largely and fraudulentlyin- 
creased, and that thereby the railway company would be enabled to ob- 
tain from the United States payment of a Taise and fraudulent claim, 
and the overt acts done in furtherance of such fraudulent çonspiracy are 
set forth at length; in other words, the indictment charges a çonspiracy 
to defraud the United States by means of an agreement or combination 
intended to aid the Dés Moines & Kansas City Railroad Company in ob- 
taining paynieintof a false wid fraudulent claim for, mail service from 
the United States; and, as the combining or agreeing together to obtain 
payment from the United States of a false or fraudulent claim is itself a 
bfiûiè défltféd îlï the statutes of the United States, the indictment in this 
case containa ail the requisites contended for in the argument of counsel 
for defendâd|s and the authorities cited in support thereof. 

It is fùrthër contended in support of the demurrer that the indict- 
ment is fatally defective in that it is not averred that the défendants con- 
spired tod^^ive any named person, or that it was the purpose of the 
çonspiracy to secrète the object and purpose of the çonspiracy; that it 
is not shown that necessarily the United States would hâve been de- 
frauded, àe the postal authorities were not bound by the weighing done 
during the named. 30 days, but might hâve ordered another weighing; 
that it is not averred that the matter illegally weighed was of a weight 
sufficient to bave entitled the railroad company to increased compensa- 
tion; or that it was not contemplated that the mail matter illegally for- 
•warded should be eontinued to be forwarded after the expiration of the 
30 days during which the weighing was done. None of thèse excep- 
tions are well founded. : To sustain a charge of conspiracj' to defraud, it 
is not neçessary toshpw that the contemplated fraud has been carried 
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to a sucéessful issue, iior, whentlie charge is of a conspîracy; to deiraud 
the United States by aiding in obtàiniTig paynaent of a false claim, is it 
necessâry ttf prove that payaient was in fact obtained, nor is it required 
that the indictment should avef what particular oflaeial might hftve been 
deceived if the conspifacy had been carried to a 'successfulissue. If 
the indictment was intended to charge a conspiracy to defraud some par- 
ticular person, by practicing a deceit upon him, then, as argued by 
counseli it might be necessary to aver the partieulars of the intended 
deceit, and that the same would operate to deceive the named person; 
but the indictment against the présent défendants charges a conspiracy 
to defraud the United States, tbe means to be employed being the âid 
given the railway company in obtaining payment from the United States 
of a false claim for services in trànsporting the niiails. The indictment 
avers the party intended to be defrauded, to-wit, the United States, and 
that is ail that is required in this particular. 

Without further extending this opinion, it is snfEcient to say that we 
think the indictment charges an ofiense against the laws of the United 
States, and states the facts relied on with fullness of détail sufficient to 
advise the défendants of the accusation laid against them. This béing 
80, the demurrer thereto must be ûverruled; and it is so ordered, 

WooLSON, J. I concur in the foregoing opinion. 



I'ALE V. SCHUMA.CHEB «t al. 
IClreutt Court, S. D. New York. November 13, 189L}' 

1. COPTRIOHT O» PHOTOOKATH— INPKINOEMBUT— PlEADINCK 

In a bill for an iniunction against infrioging the copyright of a photogTapb, an 
allégation that complainant "is tbe authpr, inventor, designer, and proprîetor of a 
certain photograpb and négative thereof, known and entitled 'Photograph No. 83 
of Lilllan Russell, by B. J. Falk, N. Y.,? " is suffloient without giving a detailed de- 
scription of the method of proctucing the photograph, or attaching a copy thereof 
' to the bill. 
Sk Bamb— Iksoribbd Notiob. 

It iB sufficient if the notice of copyright insoribed on a photograph reads, "1889. 
Copyrlghted by B. J. Palk, New York, " instead of " Ctopyright, 1889, by B. J. Falk, " 
as required by the Uteral direotions of the statute. 

In Equity. Suit to restrain înfringement of copyright. On demur- 
rer to bill. Demurrer overruled. 

làaac N, JFhlk and Eoland Cox, for plaintiff. 

John B. Tcdmage and Augitstm T. Qurlilz, for défendants. 

CoxB, J. The complainant, as the proprietor of a photograph of 
Lillian Russell, prays for an injunction restraining the défendants from 
infringing bis copyright. The first objection taken by the demurrer, 
that the bill does not shotr that the complainant, at the time he pro- 
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duced the photograpb, was a citizen of tbe United States or a résident 
therein, (Rev. St. XJ. S; §'4952,) is feirly met by the allégation "that 
your orator, at ail times hereinafter stated, was and still is a citizen of 
the United States and a résident therein, residing in tbe city, county 
and State pf New York." Tbe bill allèges further that the complainant 
"is the àûlhor, inventer, designer and proprietor of a certain photograph 
and négative thereof, known and entitled * Photograpb No. 23 of làllian 
Bussell, by B, J. Falk, N. Y.'" Itis thought that this allégation is 
sufBcient without entering into a detailed description of the modm oper- 
andt ado^ëd by bim in taking the photograpb. It is not necessary in 
a Suit apOii & patent to allège the preliminary steps and experiments 
which culminated in the invention, and there is no reason why one who 
sues upon a copyright sbould be more explicit. The complainant was 
not required to attach a copy of the photograpb to bis bill any more 
than an author would be required to attach a copy of bis book. If 
the photograph is not tbe subject of a copyright the défendants can al- 
lège àhd p'ï'ôve it. 

The allégations of the bill regèirding the mailing of the title and printed 
copies of tbe photograpb to the librarian of congress, and particularly 
the allégation regarding the recording of the title by bim, as required 
by section, ■igs? of theRevised Statutes, might well bave been more full 
and complète, and, yet, it is thought that this paragraph of tbe bill can- 
not be held bad on demurrèr. "A deposit of two copies of tbe article or 
work with the librarian of congress, with the nameof the author and its 
title-page, is ail that is necessary to secure a copyright." Lithographie 
Co. V. Smmtf, 111 U. S. 58, 59, 4 Sup. Ct. Rep. 279. Tbe bill allèges 
that the Diotice inscribed upon each copy of the photograph waa, "1889. 
Copyrighted by B. J. Falk, New York." The notice required by the 
statute, if followed literally, was, "Copyright, 1889, by B. J. Falk." 
Why, with this simple provision of the law before bim, tbe complain- 
ant eaw fit to inscribe bis photograph with a notice which not only is a 
departure iiom tbe strict letter of the statute, but is less symmetrical 
and concise, is indeed amazing. However, under the décision in GaUa- 
ghan v. Myers, 128 U. S. 617j 9 Sup. Ct. Rep. 177, the notice is sufB- 
cient. "Tbe statute was substantially complied with." 

Tbe ouly spécifie relief demanded is an injunction. Such an action 
is permitted by section 4970 of the Revised Statutes. 

Althougb tbe bill might be more artistic and complète if some, at least, 
of the èriticîsms pointed out by tbe demurrèr were observed, it is thought 
that in its présent form it states a cause of action. Tbe demurrèr is 
oveiTUled. The défendant may ans wer within 20 days. 
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Falk 0. Seidenbeeo e« ah 

(Circuit Court, s. D. New York. TSorember i2, im.y 

In Equity, Suit to restrain infringement o£ copyright. On âemurrer to 
bill. Demurrer Qverruled. 

Isaao W. FaïJe and Roland Cox, for ^laintifl. 

John B. Talmàge and Augustus T. Gurlîtz, for défendants. 

CoxE, J. The décision in Falk v. Schumacher, 48 Fed. Rep. 222, disposes 
of this cause also. Tbe demurrer is oveiruled. The défendants njaj answer 
within 20 days. 



BfttJSH-SWÀN Electric Light Co. et al. v. Thomson-Hôuston Epto 

TRIO Oo. 

Wirouit Court, JD. ConnecHcut, Novembép T.lèW.) , 
Patents FOR Ihvbntions — Liobnsb to Selîi — Riohts or AssiéNOB — St)iT îob JH- 

FBINGEMSNT— PAKTIE8, . . 

An OHio corporation owning an electrlc light patent gave another company an 
exclusive license to sell the patented article in New Eriglandi 'Afterwards a Cott- 
necticut corporatîOB owning other electrio light patents obtaiûed^ conti-oUing iij- 
terest in the stock of the licensor. Held, tbat the licensee, in a suit in the district 
of Connecticut agalnst tbe Coanecticut corporation for sellln^ an infrtnginig aHicle 
■withlûitsteirritory, had prima /acieimplied authority, b^ virtne pf the'Ucense,'to 
join the licensor as a party plaintifC against the latter's will; espëcially as the lat- 
ter, betng'oùt of the jurisdiotion of the court, oould hot be served àS à party défend- 
ant. ■ .' .\ ■■' l- .. ■ ' : . M - 

In Equity. 

Morris W., Seymour and Wm. G. WUsan, for Brijsh-Swaii Company. 

F. L. Orawford and CkarUs R. JngeraoU, for Brush Electric Company. 

Shbpman, J. This is a bill in equity, which is brougbt under the pat- 
ent laws, to restrain an alleged infringement of letters patent No. 219,» 
208, dated; September .2, 1877, to Charles F. Brush. . The bill allèges 
that the Brush-Swan Electric Light Company of New Engiand, a New 
York corporation, which will hereaiter be caUed the Brush-Swan Com- 
pany, is vested with the exclusive license and agency for the sale of the 
described patented improvement throughout a specified territory of the 
United States, hy virtue of sundry contracts, which are annexed to the 
bill, with the Brush Electric Company, an Ohio corporation, hereinafter 
called the Cleveland Company, which is, by assignment, the sole owner 
of the patent. Thèse two corporations are the complainants. The bill 
further allèges that the défendant, the Thomson-Houston Electric Com- 
pany, a Connecticut corporation, is and bas been making, selling, using, 
and renting to others to be used, infringing electrio lamps within the 
territory named in said contracta. 
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The matter now nnder considération is the Clevelànd Company's mo-! 
tion to strike eut its nàme as a party coniplainant, because the bill bas 
been filed without its authority oriconsent. It is conceded that the bill 
was brought by the solicitors of the Brush-Swan Company without the 
knowledge of the Cleveland Company, and that no express authority to 
bring suits in its name bàd. been given either in said contracts or other- 
wise; but it ia contended that, by virtue of the license, the licensee has 
the implied consent and authority to use the name of the owner of the 
patent as a co-complainant, and a vested right to bring a suit in its 
name, whether wïth or agàinst its wili. The facts in this case are pe- 
culiar. The various contracte "of license and agency " give to the Brush- 
Swan Company an exclusive agency and license for the salé, within a 
specified territory, of "the dynamo electric machines and apparatus 
made and sold by/orthe patents for v^hich are controllèd by, the par- 
ties of the first part." The patents are described. The Brush-Swan 
Company is not to seli apparatus of the described character, except that 
sold by the Cleveland Company, without its consent. The Cleveland 
Company is to fix pricesi and the agent is to bave a discount of 20 per 
cent. The parent Company has no right to sell machines or apparatus 
within the Bpeéified'territory, except under circumstances to be mutu- 
ally agreed upon, and in such case it pays to the Brush-Swan Company 
the 20 per cent^ discounts . The contracts are, in their important feat- 
ures, contracts ofagenéy between a principal manufacturer and a selling 
agent. In some of their feâtures they hâve the appearance of contracts 
between a manufacturer and a persoh vi'ho is, under certain limitations, 
to hâve the exclusive right to pprchaseiand deal in the manufiaetured ar- , 
ticles within a specified territory; but they are probably contracts of 
license, under the patent, laws, to sell within a specified- portion of the 
Uiiited States a patentèd improvement/ inanufactùred by the owner of 
the patent. The licensor becamé distrustful of the licensee; thoUght 
that ithadbroken its con tract; desiredto put an end to the agency; land 
declared the contracts to be terminated. Lîtigation erisued in the South- 
ern district of New York, which has proceeded to an interlocutory de- 
cree, and has thus far resulted favorably to the Brush-Swan Company. 
The entire capital stock of the Cleveland Company is $2,500,000, of 
which $2,000,000 are common and $500,000 are preferred stock. Dur- 
ing the year preceding January 19j 1891, about nineteen-twentieths of 
the commott stock went into the hands of the défendant : in this case, 
the Thomson-Hoaston Electric Company. It thus appears that the de- 
fendant is in control of the Cleveland Company. 

Upon the motion, the Brush-Swan Companj' contended broadly that 
the licensee to sell a. patentèd device within a specified territory has an 
absolute implied right, under ail circumstances, to join the owner of the 
patent, against hîs will, in a bill in equity against a person who is al- 
l^d to infringe thé entire patent-right of the owner by making, selling, 
using, and renting infringing devices. This gênerai question Ido not 
intend to décida i Itis obvious that if the licensee of the bare right to 
sell has, under àll circumstances, by the mère agreeraent to license, such 
v.48F.no.8— 15 
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an absolate, ioiplied po^er, whîchi cannot be controUed by a court of 
eqnity, it îs a»Jarge power. He can, by joining the owner of the entire 
legïil and rèmaining équitable right in the patent, compel him to enter 
into an expensive and perilous Uti^tion, or to submit to an adjudica- 
tion in regard to the validity or the /construction or the extent of his pat- 
ent, which naay: be injurions to his pecuniary interests. If the interest 
of the owner, who bas merely given his agent a license to sell within a 
specified territory, and who is still the owner of the substantial and im- 
portant portion of the patent, can be, against bis will and without the 
service ofprocefes, subjected to litigation and judicial decree, there is 
danger that the power of the licensee ■will be wantonly exercised. On 
the other hand, it is reasonably certain that a licensee can, in an action 
at law, use the narae of ithe owner of the patent, {Wihon v. Ohickering, 
14 Fed.; Eep. 9175 Goodyear v. McBumey, 3 Blatahf. 32; Same v. Biskop, 
4 Blatehfi 438;) and; it has also been dedared with positiveness that a 
licensee of a patent cannot bring a suit in his own narae, at law or in 
eqnity, 'for its infringement by a sfaianger, {Birdadl v. Shalwl, 112 TJ. S. 
486,5 Sup. et. Rep. 244*) In this case, the Cleveland Company is 
really a co-defendant, in view of' the Thomson-Houston Company's con? 
troUing ownership of its stock; but, being a résident of Ohio, it cannot 
beiserved Asith process, aà a co-defendant, in this suit. Though it can- 
not be oônopellëd to ;com& into court as a défendant, "a court of equity 
looks at'substance rather than form. i When ithas jurisdiction of the 
parties, it grants the appropriate relief, whether they corne as plaintiff or 
defendaht,'''(iiïttk/îe/d v.Perry, 21 Wall. 205,) and places them accord- 
ing tothereal positions wbicih th^ respectively occupy in the contro- 
versy.-.-,; 

The necessity of making.the owner of the patent a party in an action 
for infringeinBnt is authoritatively declared in Watermxm v. Mifcerme, 138 
U. S. 252, 11 Sup. et. Rep.: 884, aa foHows: "In equity^ as in law, when 
the transfer amounts to a license. only, the title remains in the owner of 
the patent, and suit must be brought in his nauie, and never in the name 
of the licenâee alone, unlesS that is neeessary to prevent an absolute fail- 
ure of justice, aà Vifhentha! patentée is the infringer and cannot Sue him- 
self." In thÎB case, it isftrUè that the Cleveland Company is called upon 
to attack the àcts of its controUing owner, and, in a certain Sensé, to sue 
forits oWQ iûfringement; ;yèt thia two corporations are separate légal en- 
tities; onè can sue the other; and it is.not neeessary for the licensee to 
sue alone, in ord^r to prevent an absolute failurè of justice. When the 
owner is not the infringeTjtandtherefore cannot be made a défendant, if 
the licenaeeîs to hâve an opportunity to assert his alleged rights he is 
at a great disadvantage,iUnless he bas the power of bringing a suit in 
equity in the name of the owner, though against his will. In my opin- 
ion, he, has, ]3rima/afiffl," such an iniplied power. Whether a court of 
equity would permit a wanton or ùajuat or inéquitable use of the name 
of the dwnet of the patent, by the licensee of, the bare right to sell 
within a limitéd territory,;is a question which doea not apparentlyarise, 
and upon which I express no opinion. The motion iâdenied. 
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DuGAN t». GSEoa., ^ , 

(Circuit Court, s. D. Nçu! York. TSovember 16, te9l-) 

l. Patbnts ïOB ÏnVbntions— Invention— Book AND Indbx. 

Letters patent No. 883,543, issued May 89, 1868, to Robert M. Kigby, for a com- 
I?Ineâ book and index so a^r^ged by uniting one edge of tbe coyer leaf of tbe in- 
dex to thé outer edge oï oâe àî tbé leaves of tbe bock, tbàt'the index may be witbr 
dra.'wn from between tbe oovers of the book and again retùrnPd to its place, witb- 
out turnlng tbe pages cî the book or losing the reader's place, iuyolred a patent- 
able invention, and not a mère mëchahical adaptation. 

S. SaME— CONSTBUCTION OF CLAIM— InFBINOEMENT. 

Tbe claim was for "tbe combinàtlon, with a book provided wlth a leaf, C, freeqf 
the book-cover, to its rear eâge, " of an index nnited by itp coyw-leaf to the leat C. 
In the spécifications thé patentée says: "The book wiU preferably be provided with 
a spécial leaf, of considérable strengtb, and bound or nntted flrmly to the boojç 
oover, B, e^t tbe point, A, or at ^uch a point distant f rom tbe edge of the cover, B, 
as will provide room enougb to recei/e the index wben folded there between." 
Hçld, tQat the claim should be construed to mean that the leaf, C, should be free of 
the book-cover to tbe leaf 's rear edge, and not to the book-coypr's rear edge.; and 
hence an index conuected with a leaf which is ùnited to the Iràolc-cover some dis- 
tance f rom tlie coyer' s rear edge constitutes an in friugemeiit. 

In Equity. Suit by 6eo]:ge Dugaa against Thorntoa F. Gregg for in- 
fringement of a patent. . , 

Edvnn H. Brown, for complainant. 
Franci» Forbes, for défendant. 

CoxK, J. This is an equity suit for the înfringement of letters patent 
No. 383,643, granted to Robert M. Rigby, May 29, 1888. and by him 
assigned to the complainant. The invention relates generally to a com- 
bined book and index wbere the index is independent of the book, but 
combined with it so that both can be referred to at the same time. The 
object of the inventor was to connect the two so as to facilitate a more 
ready and con veulent handling thereof, This is accomplished by "unit- 
ing one edge of one of the leaves of the index to the edge of one of the 
leaves of the book, whereby the index may be confined or withdrawn 
from between the covers of the book after référence or other use." The 
advantage çlaimed for the invention is that at any time the index may 
be pulled out beyond the bpok by a simple raovement of one hand and 
retumed by the same movement to its position in thé book without ne- 
cessitating the turning of any of the pages of the bôok and without losing 
the place in the book which the reader is consulting. The claim is as 
follows: 

"In a combined book and index, the combination, with a book provided 
with a leaf, 0, free of tlie book-cover, to its rear edge, of an index provide4 
with a leaf or cover, F, the free edge of thelatter beingflexibly united to the 
free edge of the leaf, C, whereby tbe index is independent of the book-cover 
and may beinserted and confined between tbe book-cover and the leaf, C, with 
the front edges of its leaves outermost, substantially as described." 

The défenses are non-infringement and lack of novelty and invention. 

Rigby's contribution to the art was a simple one, and yet he accomi 
plished a useful resuit in a better way than it had been done before. As 
defendant's expert putsit: 
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"I flnd that to facilitate tlie ready handling of the index it can be with- 
drawn from betweeii the cover and Jeaves, or inserted therein without neces- 
sarily handling the book or tuïning its leàves." 

This is the invention in a nut-shell. The inventdr's aim was to pro- 
vide a simple and inexpensive mode pf Connecting the index with the 
book 80 that the user, hy two simple motions, of, one hand, can pull 
ont and open the ind,ex, and, after examining it, rèturri it, by a sim- 
ilar opération, to its place. In this aim he ancceeded. Of course 
bocks, and books combined with indices, were old; but nothing in the 
prior art anticipâtes the combination of the patent. No one before at- 
tached the outer edge of the cover of the index to the outer edge of a leaf 
of the book. The deVicès pf Draper, Tèbbetts ànij McDonald, if made 
novc for the first timé, would not infringe. The feature which givea 
Rigby's dévice its pi'ihpipal claim tb novelty is ^antihg in àll of thèse 
The complainant's expert referring to thèse prior structures says, and I 
tbink e6rre,ctly, thaï) in, no one of them "is the free edge of the cover 
leaf of the index secured to the free edge of a leaf connected at its 
inner edge with the book, and no one of the structures described is ca- 
pablë'bf bèihg drawn'ôtH! or pushed in without opening the book to any , 
extent, and also when so drawn out of having its leaves turned and in- 
spected without covering the book, oï the leaves of the book, while the 
book can be inspected and its leaves turned without disturbing the leaves 
of the inde;x." . . - 

The question of pâtent^bility isrDo|.. sp clear. The invention is, cer- 
taihly,'nôt a great ohé. ït is not mafiy.'degrees removéd from mechan- 
ical sfeir^nd yet it ià thoyght thrit the ingenious arrangement pointed 
out in thè, patent would 'not hâve ôcèurred to the skilled workman. To 
prddu'cë it required an exercise of tKe meni»! fàcùltîes. It involved in- 
vèntlqiî.' Magowàii v, PacUng ÙoJ, ST'O. &. 845, 12 Sup. Ct, Rep. 71. 

ïhe Question of infringenierit tùriis lipon the construction of the claim. 
The deffindnnt has a pâtelit, î^o. iB2,700, for a devicé for at1;aching the 
inde^ |ô the înner sui-tàcë pf tee bScK cover of tbe bPok. The salé by 
him of ^'lètter-piress èô^ifing, book. with an index atiâchëd as described 
in hiâ p'àt'eht is concedèd .' ' The ieaf to which his index' is attached is 
iiOt bPtt^d into'thè book like thé other leaves, but is gumœed to the 
insid^ oir the book-covét, ata point abolit half an inch 'from the rear edge 
bf thé cPVèr. if thé claim'requires that the leaf ëhall be free of the cover 
ail ihéway to the boveir'à 'rear édgé the defendant's book does not in- 
fringe. It does infringe, however, if the claim requires only that thé 
jeaf shâif be ftee of thb (joVer to thé leaf 's rear edge. The défendant con- 
fonds that the languagë rëlatirig to the leaf. G, must be construed as fol- 
lows: "A leaf, C, free of the book-cpver, to the bopk-cover's rear edge." 
The Complainant insiste, that the foUowing is the. proper construction. 
"A leaf, C,free, toits rear edge, of the book-cover." I am convinced 
that the latter is the, proper cpdstructiop both from a grammatical and 
équitable point ofview. The idea might hâve been ïnore clearly ex- 
pressed, but thçr^ ia.Uttleidpubt as to the, patentee's nieaning. The.SHb-: 
ject he is considering is the leaf, C. He thep proceeds, parenthetio- 
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ally, to describe it as a leaf which is free ail the way to its rear edge 
of the book-cover. The subject is not changed. At ail times it is the 
leaf, C, and not the book-cover. Moreover, the limitation suggested by 
the défendant was not required by anything in the prior art. It can 
hardly be presumed that a rational inventor would place such an unnec- 
essary restriction, voluntarily, upon an already narrow claim. But the 
subject is not left to ptesumption. The spécification repeatedly makes 
allusions which are wholly inconsistent with defendant's construction. 
For instance, the patentée says: 

"The book will preferably be provided with a spécial leaf of considérable 
strength, and bound or unlted firmly to the book-covers, B, at the point, a, 
or at such a point distant from the edge of the cover, B, as will provide room 
enough to receive the index when folded there between, as iu Fig. 2." , 

The location of the point of contact of the leaf, C, to the book is not 
of the essence of the invention. There is no reason for locating it at the 
one point suggested by défendant. If the index happens to be smaller 
than the book, and the leaf, C, is attached as défendant says it must be, 
the leaf will buckle, the index will be hidden and the whole contrivancé 
will become inoperative. If the leaf, C, must be free of the cover from 
the front edge to the rear edge of the cover, it cannot be attached to the 
cover at ail. To construe the claim thus narrowly is to put a premium 
upon infringement and render the patent valueless. An infringer would 
escape by simply pasting a narrow strip of the leaf to the rear edge of 
the cover. Even if it be conceded that the language is doubtful it would 
still be the duty of the court to résolve the doubt in favor of the patent 
by placing a libéral and reasonable construction upon the claim. The 
complaipant is entitled to the usual decree. 



McGiLL «. Univers AL Paper-Fastener Co. et aJ. • ■ 

(Circuit Court, N. D. IHi/iote. July 13, 1891.) • 

1. Patents pob Inventions— Noveltt—Papbr-Fastbnebs. 

Letters patent No. 162,183, issued April 20, 1875, to George W. McGill, for an im- 
proved metallic paper-fastener made by placing two blanks with Sèmi-circulàr 
heads, back to back, and bendiug a metallic cap over the heads so as to hold them 
together, the shanka being in close parallel contact, and pointed at the ends, so tM 
to make but ône hole in the paper, is void for want of novelty, it appearing that 
complalnant used such caps for two years before he applied for the patent, ànd 
that substantially the same device is shown iu a patent issued to one Gilford in 
May, 1870. 

S. Same— Anticipation. 

Claim 1 of letters patent No. 837,183, granted Maroh 2, 1886, to George W. MoGill, 
describes a paper-fastener made from a blank, which is split lengthwise from both 
ends, leaving a narrow Connecting neck, the parts being then folded over back to 
back, and a nead made by bending over the parts abovethe neçk; and also having 
one shank shorter than the other, for oonvenience in separating them af ter they àr0 
passed through the paper. Held, that this invention was ahticipated by the Patât 
& Van Horn patent of Kovember 23, 187d, the Lindsay patentof January &, 1876, and 
patent Ko. 199,085, issued to McGIll January 8, 1878. 



280 FEDERAL REPORTEB, vol. 48. ' 

In Bqnity.. Suit by George W. McGill agàinst the Universal Paper- 
Fastener Company and others for infrîngement of a patent. Bill dis- 
missed. ' 

Joahua Pusey and Parhe Bimnions, îoi complainant. 

ïf est (fc JBond, for défendants. 

Blodgett, J. The bill in this case charges the défendant witb the 
infringement of patent No. 162,183, granted to complainant April 20, 
1875, for an "improvement in metallic paper-fasteners," and patent No. 
387,182, granted to complainant March 2, 1886, for a "metallic fast- 
ener,'' and seeks an injuhction and accounting. In the spécifications 
of thè first-mentioned patent the mattèr of the invention covered thereby 
is stated as follows: 

"My invention relateato that class of metallic fastenings known to the trade 
as • McGill's paper-fasteners,' wherein tlie shanks of the fasteners are flat, and 
in close contact with each other. and make only a single hole in the papers 
which it isdesigned toconnect; the t.wx} shanks opening from eaih other after 
passins; through; the papers, and conQning said papers between said shanks 
and the head of the fastener. * * * The shanks of the fasteners so 
fotmed are run through the papers or other articles to be connected, and are 
separated on the other side of the same, and thus confine said articles between 
the said shanks and the bead of the fastener." 

The fasteners described in the pateriiare made by euttingtwo blanks 
from thin, flexible sheet-nûetal of suitable width for the purpose required, 
which are made pointed at one end, and on the other end is a semi-cir- 
cular pièce, which, on being bent at a rfght angle, makes a semi-circular 
head. Thèse two blanks are placed back to back, so that they présent 
a circular head or top, and over those is turned a concave métal cap, which 
gives the top or head of the fastener a button-like appearance, and bolds 
the shanks of the two blanks in close parallel contact. Another mode 
of making the fastener, as described in the spécifications, is to eut a slit 
in the middle of the métal cap of the proper shape and size to allow the 
two shanks to be passed through it, so that the heads of the two shanks 
shall rest in the cap, and then turn the flange of the cap up over thèse 
heads. There is but one claim in thia patent, which is: 

"The within-described metallic fastener, forined of the two blanks, ab, ab, 
and the cap or shell, c, bent and connected together as herein shown and de- 
scribed, the ends of the shanks, b, b, of the blanks being in close parallel con- 
tact, and pointed so as to make only a single hole in the articles it is désigned 
to coDuect, substantially as described." 

The other patent shows a blank for a metallic fastener eut from thin, 
flexible sheet-metal, prefôrably sheet-brass, split from both ends in a 
manner to leave a neck between the two cuts, so that two pointed shanks 
project in one direction and two arriis in the other direction from this 
neck. This blank is then folded over in such a way that the shanks are 
brought back to back, in close paraUel contact, the neck holding them 
in this position. The arms are then bent at right angles in opposite 
directions, and a métal cap is closëd over thèse arms, thus making a 
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head for the fastener. This métal cap may be round or oblong in shape; 
may be placed on top of the arms, and its flange turned down over 
them; or a slit may be made in the middle of the cap, through which 
the shanks may be passed, and then the flange of the cap tumed up- 
ward over the arms. The spécifications say: 

"The fastener is operated by forcing its double shank through the articles 
to be bound or fastened until the under side of its covered head rests on one 
side of the same, and then separating the blades of the shank on the otber 
side of the material and bending them down flat, in opposite directions, on the 
same, so as to bind the materi^ between them and the fastener bead. One 
of the shanks of the fastener is made longer than the other, so tbat it will 
Project beyond the shorter ohe when both shanks are folded in close parallel 
contact, to admit of the ready séparation of the shanks in applying the fast- 
ener, as described. The Connecting neck holds the parts of the fastener to- 
gether, tl)ereby faeilitatjng the capping or covering of the same. It also 
binds or locks togetber the tops or fold of the fastener shanks, and prevents 
their parting at that point while the shanks proper are being separated in ap- 
plyiiig the article to the uses ihtended." 

Infringement is charged only as to the first and second daims of the 
patent, which are: . 

"(1) A métal fastener blank, split centrally through its length from both 
ends in manner to form a Connecting neck, a, having two shanks, 6, 6, of 
différent iengths, projecting in one direction, and two arms, e,c, in the op- 
posite direction, substantially as set forth. (2) As an improvéd article of 
manufacture, a metallic fastener consisting of a métal fastener blank split 
centrally through part of its length from both ends, one of thé split ends 
forming the two shanks, b, b, of différent lengths.and the other end the arms, 
o, e, the sbanks, b, b, being folded back to back, in close parallel contact, and 
the arms, c, c, folded over in opposite directions at rigbt angles from tbo 
shanks, b, b, and permanently secured in such position by a métal cap, sub- 
stantially as described." 

The défenses insisted upon are: (1) That the patents are both void 
for want of novelty; (2) that défendants do not infringe. 

The proof shows that the initial step in the art to which thèse de- 
vices belong was a fastener made of thin, flexible métal, pointed at one 
end, and a portion of the other end bent at a right angle, thus leaving a 
pointed single shank, which could be thrast: through the paper and bent 
sideways, so that the paper was held between the head and bent shanli. 
The proof also shows that in July, 1866, a patent was granted to com- 
plainant for a metallic paper-fastener, which was made by bending a 
strip of thin, flexible métal in such a manner as to form a head, and 
two shanks project back to back downward from the middle of the head. 
This is described in the patent as a "T-shaped fastener;" thus making a 
fastenef with two shanks, instead of one, which coidd be thrust through 
one hole in the paper or material to be held togetber, and the material 
firmly held between the head and shanks by bending the shanks sideways 
in opposite directions. And the proof also shows that for more than two 
years before complainant applied for patent No. 162,183, of April 20, 
1876, be bad made and put upon the market paper-fasteners made sub- 
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stantialiy lifce those described inhis patent of July, 1866, over the headg 
of which had been turned a métal cap, thus giving the heads a button-like 
appearanoe. It is true, he states that he had used thig métal cap merely 
as, ad ornament, and that it performed no such function as it performed 
in patent 162,183, where the eap held the two shànks of the fastener to- 
getber, The proof also shows that in May, 1870, a patent was grantod to 
one Gilford for a button, where two métal shanks, with the upper ends 
bent 'at right angles, are held together by turning the flange of the niiddle 
cappverthem; and it is obvions, evento superficial inspection, that thèse 
shanksj thus united by a cap, only needed to be pointed to make the 
fastener described in complainant's patent 162,183. The complainant's 
admission that he had used the métal caps on the heads of iasteners 
made under the 1866 patent, seems to me sufScient to answer any claim 
of noVelty in the idea of tsapping thé heads of the shanks showu in pat- 
ent 162,183. It ihvolved no invention to use a cap for the purpose of 
holding the two shanks 6f the 1875 patent together when the same kind 
of cap had been turned over the head of the 1866 fastener, even if in 
tilè làttèr thé cap was metely ornamental. But I doùbt if the cap was 
a merely ornamental appliance to the lf566 fastener. The heads of its 
fasteners were made by nierely bending a iiat pièce of métal into a 
T-shape, and woûld bé naturally loose and easily displaced, and the cap 
pécesSarily gave firmness and strength to the structure, and the inference 
îé cérlainly à hatural one that the statehient of merely ornamental use 
jya^jnade in the exigëncy of bis caie for the purpose of securing the 
issue; of the patent No. 162,183, the application for which was then 
pending, and had been reported adversely upon in the patent-office. 
With a métal cap, used by complainànt himself for over two 3'ears on 
T-shapéd îpaper-fastenérs made under bis patent of July 24, 1866, and 
with the Gilford patent of May 24, 1870, showing two button shanks, 
held together by a métal cap, I am of opinion th^re was no novelty in 
the fastener covered by the patent No. 162,183, granted April 20, 1875. 
The-first claim of the patent pî Mardi 2, 1886, is upon the métal 
blank splît ■ oentrally lengthwise from one end to form the shanks of a 
fastener, one ishank beihg shorter thaa the other, and also split centrally 
froni the other end to form arms, leaving a Connecting neck between the 
two slits, thus making a blank which, on being foldèd over on the Une 
of the slits, brings the two shanks of the fastener closely together, face 
to face, and on which a head can be formed by bending the arms 
àbove the necks in opposite directions at right angles, and covering them 
with a métal cap. This claim is most clearly anticipated in the Pack & 
Van Horn patent of November 23, 1875, in the Locks patent of Decem- 
ber, 1883, in the Lindsay patent of January 25, 1876, and in the com- 
J)lainant's patent No. 199,085, granted January 8, 1878, so far "as the 
slitting of the métal is concerned, so as to leave a Connecting neck be- 
tween the 'two shanks; and in complainant's patent No. 56,587, granted 
July 24, 1866, the drawings show one of the pointed shanks of the 
T-shaped fastener there described as shorter thanthe other; and incom- 
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plainant's patent, No. 308,868, granted November 25, 1884, he not only 
shows in his drawings, but particularly describes^ a two-shanked fast- 
ener, with one shank made shorter than the other, "for convenience in 
separating the shanks for the purpose of clinching thèm down." So 
that it appears clearly from the proof that a blank for a métal fastener 
with thèse two features^the Connecting neck, with one shank shcrter 
than the other — was certainly old at the time the patent No. 337,182 
was applied for and obtained. The second claim of this patent, No. 
337,182, iâ for a metallic fastener as a new article of manufacture, made 
from the blank described in the first claim, and the head covered by a 
métal èap. As the métal cap in this claim is of the same kind, and 
performs no other function, than the cap called for in complainant's pat- 
ent, No. 162,183, granted April 20, 1877, not to mention th ose which 
he applied to his fasteners of his July, 1866, patent, and is also found 
in his patent of January, 1878, there was. certainly ;;o novelty in the 
use of such cap at the timé c6ttij)lainant applied for and ôbtàined his 
patent No. 837,182. ■ ' - 

I will add that the proof shows that this complaîhant has takén out 
over 100 patents upon metallic fasteners intended to fasten paper or text- 
ile iriàterial together, but, so far as tho'two patents now before the court 
are concemed, the two-shank fasteners covèred by theold patent of Jlïly 
24, 1866, with the head coVerèd by a métal cap turned over portions of 
the top of the strip, bent at right angles, sô as to form the button-likfe 
head, anticipâtes both the structures noW under considération. The ideà 
once conceived and illustrated by a capped T-shapéd fastener, and with 
two flexible shanks arranged to pass throùgh the samô hole iri the paper 
or other mat«rial to be held together and clinehed by bending the shanks 
àpart from each other, can afterwards be applied iri a variety of ways. 
Thus a T-shaped two-shank fastener coiild be made by bending thin, 
flexible métal in many ways, so as to secure two shanks to the headj 
and thèse changes involve no invention, but mère mechanical skill. Im- 
provements tbey may hâve been, but not inventions. I am thei^fore 
clearly of opinion that both thèse patents are void for want of novelty, 
and that the bill should be dismissed upon that ground alone, but, if 
not void for want of novelty, it is very cîear to me that the defândant's 
patent does not infringe either of the complainant's patents now in suit, 
as it is made of a blank formed substantially like the blank described 
in the 1866 patent, except that one shank is not made shorter than the 
other, and only one of the defendant's shanks is pointed. If it was pat- 
entable to make one shank shorter than the other in a paper-fastenef , it 
certainly does not infringe that patent to point one shank, and leavè thé 
other square at the end which is to be passed through the paper, thereby 
giving an opportunity to take hold and separate the shanks by reafion of 
the meta! being eut away from one. The bill is therefore dismissed for 
want of equity. 
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: .• ShaVï! SotocEiNë Gd. 0. Reaeson. 

(Circuit Couru D. Massachusetts, llovember 10, 1891.) 

1. PATSKIB TOB ImrilKTIONS— iNI'RINeEMBNT^WEB-HoLDBSg TOB KmITTING-MaCHINBS. 

Létters patent No. .818,460, issued. August 13, 1879, to fixe Shaw Stocking Com- 

, pàny, aÀ assignée oi Benjamin F. Shàw,'f or impro vements in -web-holdlng mechanism 

fQr^knittiDg-macbine^^tUe olaim being.iàinong other tbings, for web-bolders witb 

"çlownwàrdly ourved talJ-pieoes,"i8notinfringedby a macbine in some respects 

Bimilai', but naving web-bolders witb straight tail-pieces. 

a. SWtJJ—AMBNDlNa ClAÏM— WAIVSK. 

yi^hen a broad claim {aj^ejected by tbe patentrofflce because of anticipation bv 

oërtain othér patents, ànd,tliereupon tbe applicant amenda his spécification ana 

' îclailà, and accepta a patent thereon; be walves tbe broad invention, and cannot 

afterwards, in an action for infringement, claim that bis inventlOD was really made 

'beforétbë an ticipatin^ patenta wére issiied. 

In Kquity. Bill for iiifi;ingeni(?|it; of patent. Dismissed. 
Predmck P. Msh, for complainant. 
, Jç^va, Puaey.y îoT défendant, > . 

CoM, J. This bill.in equity-isilbunded upon tbe dle(i;ed infringe- 
ment of luttera patent .No> 218,460,: granted August 12, 1879, to the 
CQinplatinant, as assignée of Beiyamin ; F. Shaw, for improvements in 
web-hpiding mechaniBm for knittingtinachineg. For a number of yearp 
Sbaw îtfas epgaged: in tbe production of a machine for knitting seamless 
«tookipgs, and bis inventions are çovered by several patents. The pat- 
enta in ..cuit; ig for a part of this mec^anism, and relates to deyices for 
holding diown the fabric during the opération of tbe needles. In tbe old 
GirctUaiTiknittîng-inacbines, the reqnisite tension waa brougbt to bear on 
the web byweans ofweightshanging upon it, and thèse answered the 
purpo3j9|fo|: plain tubul^r work. In-the production qf the heel of a 
seamlç?B;i8t0cking» however, it ip neoeesary to run Only a part of tbe 
needlea,; wbxle the restrewflin «tationajny. ; Under Ibese conditions, the 
weights might puU effeçtively on tbe side of the web where the needles 
are; at: restv but tbey woï^ld not produce tbe proper tension during the 
widening and najrowing opération on the side of the web which is being 
lengthened. Tq; paeet this difficultjt Shaw substituted what he calk 
^'web-boldera" in place.of the weights* The web-bolder is made of a 
tbin^flatstripofmetA and it basa turned down tail-piece at its for- 
wardr^d , i and an overbanging book or finger on its upper side. The 
tail-pieoe-is; dpwnwardly curved or made blunt, so tbat it maynot pene- 
trate orbpld: the web as it is: moved over tbe end of the tail, and through 
tbe b<?llpw B^dle-bed ori .oyiinder. A web-bolder isinserted between 
eaob pai^r of adjacent needles. The tàil-pieces alwaysremain in tbe rear 
of tbe needlea, -near the îuppér edge of the web, where theknîttingtakes 
place, and the projecting fingers, co-operating witb the {needles j press 
upon tbe edge of the web, and bold it down during tbe opération of 
knitting. 
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Thèse web-holders hâve a fbrward and back movement, caused by 
lug3 upon their under side engaging with a rotary càm, and they are 
fitted in radial grooves in an annular web-bolder bed attaehed to the 
upper part of the needle-bed. As the needles rise thrôugh the fabric, 
the web-holders move forward, their downwardly curved tail-pieces 
bearing upon the fabric, and the web-holders continue to advance until 
the overhanging fingers on the top engage with the edge of the web on 
each side of the needle. By this means also theloop held on the needle 
is drawn back away from the open or latch side of the needle, thus in- 
suring that the needle shall carry its sbank through the loop in its up- 
ward passage, instead of permitting it to slip ofF the latch side, as it 
might if not so held back. As the needle continues its upward move- 
ment through the loop, preparatory to taking the yarn for a new loop, 
it tends to lift the fabric with it, owing to friction, but the overhanging 
fingers of the web-holders rest above the edge of the web on each side of 
the needle, and thus prevent it from being lifted ùp by the needle. 
About the time the needle has reached its descent, or before it begins to 
ascend, the web-holders are retracted or moved outward, so that they may 
beagain moved inward to engage with the web and co-operate with the 
needle. The spécification déclares that the invention has spécial réf- 
érence to a combination, and the déments of the combination are set 
forth in the daim of the patent, as foUows: 

"In a circular knitting machine, a cylindrical, hollow* nnobstructed needle- 
cylinder, adapted to permit the free passage down tbrpngh it of a knitted 
web and a séries of latched needles, a separate web-holding bed provided wiib 
radial grôoves, and a web-holder operating cam, combined with longitudi- 
nally recSprocatlng web-holders placed and made mo vable witliin thé gruôves of 
the web-holder bed, the said web-holders being provided with points, g, ànd 
downwardly curv<!d tail-pieces, A, adapted to remain always within and at 
the rear of tlie séries of needles, and to press aKainst, but not penetrate, the 
web as it is drawn over the said web-holders and ont tlirougb the hoUow 
cylinder, the cam to move the web-holders being shaped to operate as and 
for the purpose descrlbed." 

This case tums upon the construction whîch should be given to the 
daim, aud especially to the words, "downwardly curved tail-pieces," as 
applied to the web-holder. It is important in this connection to ex- 
amine the file-wrapper and contents of the patent. In his first applica- 
tion Shaw claimed broadlj' the combination of a séries of independently 
acting web-holders with a séries of independently acting needles adapted 
to co-operate together to knit the web, and hold it down; also a séries 
of web-holders notched to hold the web down, in combination with ai 
séries of needles adapted to be aetuated independently, and witb a cam 
to retain the web-holders forward during the time that thé needles ris» 
and fall adjacent to the web-holders. This application was rejected by 
the Patent Office on the ground that the invention was anticipated by the 
Burson and Nelson patent of Novembér 30, 1875, the Holléh patent.of 
October 10, 1876, and the English patents granted to White, Majr 16, 
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186S, anfi, to Mellor, November 7, 186,3. , Shaw thereupon amended 
his specifi^tion and claims, but the patent was again refused. After 
further amendments, the patent wastinally allowed in its présent form. 
By thèse proceedings Shaw waived the broad invention covered by the 
claims in his first application, and limited his invention tp the combina- 
tion of éléments found in the claim of the patent. I am aware that the 
complainant seeks to eut under to a great extent the prior art, as ex- 
hibited in thèse patents, by proving that Shaw made his invention in 
1867, or 10 yéars before he filed his application. The difficulty with 
this position is that, having acquiesced in the décision of the Patent 
Office, and, obtaining his patent on that condition, it is now too late to try 
and broaden its scope by showing that his invention antedated some of 
the patents cited by the examiner, Whatever the date of the invention, 
it must be construed with the limitations imposed by the Patent Office 
as a condition ofthe grant, or, in other words, it must be limited to the 
cbmbination set forth in the claim of the patent; and, so interpreted, I 
agrée with the statement of complainant's expert, Mr. Livermore, that 
ail ttie, éléments composing the claim of the Shaw patent were old at the 
dftte of, the ,patent, and that the only new and patentable feature lies in 
th,e, " spécifie construction of some of those éléments." 
. ïhe.jrvquiry remains, doeg the defendant's machine embody this com- 
binatioh? "ïbe défendant uses a web-holder having a straight tail-piece 
rounded at the end, but not downwardly curved. If the downwardly 
cuïv'edifèaturèof the Shâtv tail-piece îsimmaterial, so far as the success- 
ft|î;' 'vleçè^ing bf the fliachiiie is cpncerned, and was so regarded by the 
inv!enté'?;,'!it niight be tliat the court should consider the defendant's tail- 
piece -8^^; tl^e équivalent of Shaw's, and so withia the patent; but if it 
shoul4 ,tùrn out that this peculiar construction of the tail-piece was 
necèssaryi to the practical opération of the Shaw machine as organized, 
and w'âë 80 regarded by the inventor, then the absence of this feature in 
thë'd'efejÉ(dabt's wéb-holder has a very important bearingonthe question 
o'f infringeraent, especially in view of the scope of the Shaw patent as 
shown by the file-wrapper and contents. 

Tmpiojig .,to the recoj;d in this case, we find in the affidavit of Henry 
P. Hardy, (the mechanic who built the first machine covering this m- 
ventipn ;Unider;the direction of Shaw,) filed in the Patent Office in con- 
nection- with the Shaw application, the foUowing language: > 

"Thoùglv tliere is apparent similarity in outline. the omission in the En- 
giish devicé'bf that which in Mr. Shaw's constitutea the différence between 
theûi (position and modes of opération being not considered) is of the utmost 
signlfioance.lor the drooping edge constituting what is called the * tail ' of 
thaweb-bQldeU is indispensable to its use as a practical devicefor holding the 
\yeb during.the process of knitting. " 

To thé s^i;ne effect is the language used by the solicitors of Shaw in, a 
cqmmTjhicatiom, addressed to the commissioner of patents pending his 
application: jî ; 
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"The partîcular construction of tbe Shaw tail-plece \é, in practice, amatter 
of very great importance, the perfeet opération of tlie machine largely dépends 
upon it, and such novel web-holder and tail-piece iscertainly patentable." 

Further, Hardy testifies iu this case, and it is not denied, that the 
web-holder first tried in the Shaw machine had a straight tail-piece 
rounded at the end, and that it did not work well because the end would 
penetrate the fabric, and sometimes tear a hole in it, and that, there- 
fore, Shaw suggested to make the web-holdefs with a downwardly curved 
tail to keep the points from penetrating the web and making torn work, 
and that by so doing the machine worked first-rate. Thèse facts ex- 
plain why Shaw was so particular to state in the spécification and claim 
of his patent that the tail-pieces should be downwardly curved. In h's 
vièw, as demonstrated by acttial experiment, the machine would not 
produce a merchantable product without this spécifie feature, and was 
théreforè wbrthless. It results from this that Shawhas made the pecul- 
iàrly constructed tail-piece a material and necessary élément df the com^ 
blnation claim of his patent. ■ ■ 

But the question may' be asked, how' does it'bappen that, if Shaw 
could ûot 'produce sâtisfefetory work on a machine having a web-holdèr 
Tvith a Straight tail-piece, the défendant iean do it on fais machine? The 
answer lies, 1 thinkj in the soméwhat diflërent organization of the twô 
machinés» In the defendant's machine the caffi'is so conattucted: tha=t 
the webi^hoîders are drffwn baek.from the kàittîng opération just as the 
needles begin to descend, and consequently the web hangs loosely or is 
not drawn down taut in front of the web-holder as it advances on the 
rising of the needle, and so the end of the tail-piece will push the web 
away rather than penetrate it. In the Shaw machine tho web-holder 
remains in its advanced position upon the web, thereby keeping it taut, 
until the needle bas about completed its descent, when the holder is 
withdrawn only to be immediately advanced again as the needle begins 
to rise. The degree of the eSect produced upon the looseness of the 
web at the end of the advancing tail-piece, owing to this différence be-. 
tween the two machines, I do not know, because the complainant bas 
not introduced in évidence any model of the Shaw machine; but, what- 
ever this différence may be, an inspection of the working model of the 
defendant's machine in évidence shows that the fabric hangs loosely in 
front of the end of the tail of the advancing web-holder, and that, there- 
fore, there is little danger from pénétration; and this position is fortified 
by the successful opération in the présence of the court of one of de- 
fendant's machines, in which a portion of the tail-pieces bave a round 
end, another portion a square end, and another portion a beveled end. 

It is urged by the complainant that the Shaw tail-piece is narrow, 
while that used in defendant's machine is broader, and that consequently 
one would penetrate the web while the other would not. There may be 
eome truth in this, but it only goes to show another différence in the 
organization and construction of the two machines. Upon the descent 
of the needle in the Shaw machine, as the web-holders are still in their 
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advanced position, the l<!«^p camâd by the needîe îs drawn aerosa the 
■wider ipaSft isf the web-holder or back of the overhanging finger, and 
therefot*e'tbê loop WoïtM be too long excepf for coarse work, tinless tbe 
web-hold^l': tvas narrow; while in Uiedefendanl's machine, owing.to the 
earlier xetrfîQtion of the web-holder, the loop on the descending needle 
ia drawn over the, tail-pjece, and thia enables the défendant to use a 
teoader web-holder without injHriously affecting the size of the loop. I 
do Qot thinfc there is any infringeriîent in this case, — Mrst, because the 
downwardly curved tail-piece of the web-holder is niade a pecessary and 
fundarofental part of the combination. described in the first daim of the 
Shaw ipatent, without whiçh the machine would be practiçally inopera- 
trve; ;and, second, beoausej the défendant has so changed the ojrganization 
of somepf the parts in l^is machine, as to permit of the sucçessful work- 
ing of a straight tail-piece^ 

As to the. second défense, of public use, I need only say that, in my 
opinion^ ît ie not made out upon the évidence, The first Shaw knitting- 
machine, made in 1 877 , was never put into public use, or its products sold, 
for thQireàson that it was defective, It was not until about 10 years later 
that a wwUng niachine was completed, and ail previous efforts were ex- 
perimeniAU While thej-e.iwaa a long delay largely oaused by the pecun- 
iary eoibarnissments of Shaw before the machine was perfected, it does 
not appeanthat he ever ahandoned the invention. Upon the ground of 
non-infriUgetuent, and for the reaspns given, I must dismiss the bill. 
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Coup et d. v. Db. Savage PatsicAL Development Inst., limited. 
CCircuU Court, &I). New York. NovembeK^T, 1891.) 

Patents iroa Ii^ypnTfOKS— Inskingem^n'I— Intbreo*atobibs usjt Answbb. 

Where a bill for infrinKing a patéùt for an Improvement in walking tracka for 
gjrmnaslumft propounds intwrogatories as to wtaether défendant Is using a track 
of a particular construction, and, If not, of wbat constraction, they must be an- 
swered by stating tbe f acts, and a gênerai déniai ai infrinj^emËnt is insuf^oient. 

In Equity. Bill by William L. Coop and others igâînst the Dr. Sav- 
f^e Physical Develppment Jnstitute, Limited, for infriogement of appât- 
ent. On exceptions toansWer. Exceptions austained. 

Fotderû Fhfwltr and Cfoiries N. Jpdmi, for plaintiffii. 

-4. I?. Xïtidfe, for défendants. • 

Wheeleb, J. This sijît is brptight npon lèttsnrs, patent No. ,358,48$ 
for an iinproyément in walking Cracks for gymnasiâms, and interrogar 
lories 83 towhethër tha'de|etidànt haa made, çrjCâuëed to bé macïéa'nd 
îised, wàlking tràcks of a particùlat constniciion, and, if any not of thàt, ojf 
"what ôttèr, constructkin, were anriexedtd thé bill, knd jrèquired tp be ftii- 
Bwere^'. Tbe defebdant bas JonSw^ïéd, denyîhg tbe înW^g^™^'** gèner- 
àlly, Witbout Otherwisé ànswérihg'the ihterrbgàtories, and the answer is 
excepted to for this laçk. , The exceptions, baye nojsr been, heard, "flie 
intçrrogatories baye been ^pprôved on dèmurrerj' heard by Judge ?hep- 
MAW. û)op y, Jyuteifetfe, 47 Fed . Eîep. 899; Thé déniai .of ipfringèment 
is a çoliclusion,ànd iot an ànswèr of faots frôm whlch it is drawn. Tbfe 
çbiiciùsidn may not foilow from the facfe when giVen, and whether it 
'doés or riÔt mây bé a question in the casé. The plaintiffs seem to be 
entitleâ to tbe facts, and not to be bound by the conclusion, or to uvér|- 
^fipmeit./,' '.■'■, '•,, V ; ■,'"' ,'',..,':',;■. , '/ •,.'..,,■- 

■ Èicéptions "sustàîned. \, ',•'', ''i-- -, i';'.V" ,-. ,','.,,',■' 



The Pkogbesso. 

Steeet et (à. V. The Pbogbesso. 

(IMsMct Coiwt, JS. D. PennsyVoaniou September 21, 1891.) 

WiTNBBSits — Fbbs anb Mileaoe in Asmikaltt Cases. 

In admiralty causes in tlie eastern district of Pennsylvania, mileage will not be 
allowed to witnesses brouglit from beyond tbe district, except as to 100 miles of 
tbe distance. 
Samb— Fbes and Hileagb of Pabtt. 

A party is not entitled to either witneaa fées or mileage vrheu hia présence bas 
mot been required by tbe opposite party. 
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In Admiralty. Libel by Street Bros, against James M. Waterbury, 
owaerJDÎ the steam-^ip Progresse. : Upôn exceptious(to the 'derk's: tax* 
ation of costs. 

Libelants claim .tvitness fées and mileage from Charleston to Phila- 
delphia aad return for Thomas Street, one of the libelants; aiso mileage 
for anottier witness, Paul Fattna'n, from the sanie place and return. 
The clerk disallowed Street 's witness fées and mileage, and Fatman's 
mileage, ^pccept,qi§i tp IpOmiléfe. 

N. Dubois MUlër and Bidctle & Ward, for libelants. 

G)ii&(o?i <j!; Z)n4'er, for. «laimant. 7, 

Butler, J. "îhe exceptions ,mus,t be dismissed. As respects the 
mileage of witnesses brought from beyond the district, the clerk's rul- 
ing corresponds with our practice. Dépositions might bave been taken 
abroad and the costs avoided. Inasmuch as the testimony could only 
bÇfheai^ by. déposition j, J;here was no advantage in bringing the witness 
Leiré. ^Tliç rulé oii thïstubjéct is not harmonious throughôut the coun- 
trjr, fcnlànV discussion oï the subjeç^ in support of our pràçtice, in viey 
bf whài bas béén siâià ïieretofore respectmg iti would bis a waste of 
tiûie'.' "In 3:^ Frnion, 30|!Fed. |léj). 115; Woostèr'v. HiÙ, 44 Fed. Reji. 
819; ;%tjie8 V. McMvightn, 2^ ted. Rep. 70; Éuffalo Ins. Co. v. Prov- 
idence & StoningUm Sieam-Ship Cb., Id. 237, — tho subject was fùUy dis- 
cussed,,' ','___ ' ",'.,. ,, , ./ " , ;. 

As réMes to the 64.50 claimed by the libelant for bis atténdànce as 
a witness, tbe clerk's rWling is sijsiained. Ordinarily, where a party is 
présentai the tafeingof' testimony, bis présence is, presumably, neces- 
siary orî bis owh behaïf, whether his personal testimony is required or 
ûot. Thé instances must be rare wliere he can safely absent himself, 
and w^rë he does not ayàil himself of the ppportunity thus afforded 
of forwardîng his interest in the cause generally. Parties hâve not been 
allowed witness fées in this district, and I think should not be, except 
in case their présence is required by the other side. 
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RiCHMOND Ç. BB00KING3. 
(Ctrcult Court, D. Rliode lalancL November 28, 189L) 

1. Removal of Causes— Divebse Citizenshif— FoKBiaN Attaohment. 

Althougb the judgiuetit in an action commenced in a state court ag^ainst a non- 
resident by f oreign attachment without personal service oan bind the property only, 
and not the person of the défendant, yet the latter is a party to the suit in snch 
sensa that the same maybe removed to the fédéral circuit court on the ground 
of diverse cltizensblp, 

5. Same— DisMissAi.. , 

If the défendant could not in such case be considered a party for tbe purposes of 
removal, this would not be a ground for dismissing the cause in tbe fédéral court, 
but only for remanding to tbe state Qourt.' 
8. Same^ubisdiction of Circuit Court— Non-Eesident or District. 

ActCong. 18S8, § 1, (35 St Ui &P« 433,) provlding that no suit sball be brought 
in the circuit court "against any berson by any original process * • * in any 
otber district thân that vtrbereof ne is an inhabitant, " applies only to suits com- 
menced in that court; and, in a case removred to it from a stàte Court, its jurisdic- 
tion .18 not aflected by the f act that défendant was not a résident of the district, and 
tha.t thé state cotirt had acquired jurisdictioh by f oreign attachment without per- 
i sonal' sénrtca Bank v. l'agengtiecher, 44 Fed. Eep. 705, foUowed. 
4. Aotaçhmei^t ot Lakb— SEByio» OK Non-Rbsident. j „ 

Thé Rhode Island statuts in regard to attaching real estate reqiuires personal 
service on tbe def endaiit or sérTice b;y leaving a coi>y with some pérson at his resl- 
dençAi.Qif, if he bave no rëSidence within the precinot otthe o0oer; then bymail- 
ing a copy to taim, and servlng a like copy on thé person, if any, in possession of 
the réal estate. Meld, tSàt when the return shows service of a non-resident by 
mailing a copy to him, but makes po allusion to senring any person in possession of 
tbe land, the court bas no Jùrisdiotion. 

6. Same— Amendino Retusn. 

T^e return may, bowever, be amended so as to staow that no person was In pos- 
ses^n of the lands, upon affidavits showing sucb to be the fact 
6. Motion to Dismjss — Demuerbr. ' 

The question Whéther the déclaration states a cause of action cannot be consid- 
ered upon a motioQ 1^ dismiss, but must be raised by demurrer. 

At Law. Action by William H. Richmoud against Wilmot W. Brook- 
ings, commenced ,bj process of foreign attachment. On motion to dis 
miss. Conditional order of dismissal. 

JS?. Z). JBa«actt, for plaintiff. 
: 0. M. Hanson, for défendant. 

CABPïaîTEB, J. This action was commenced in the court of common 
pleas for the county of Providence, in the state of Rhode Island, by at- 
tachment of real estate of the défendant. The défendant was not per- 
Bonally gerved with process. He appeared specially, and iiled a plea 
denying;the jurisdiction of the court, and also a pétition whereby the 
action was removed into this court. He now, still appearing specially, 
files a motion to dismiss the action "on the ground ttiat he is not a rés- 
ident or citizen of said &tate ôf Rhode Island, and was not found, or 
served upon personally with process, in said state or district of Rhode 
Island.» 

In support of this motion the défendant first contends that this court 
can hâve no jurisdiction of any action wherein the défendant is not per- 
sonally served with process, and cites PerJdns v. Hendryx, 40 Fed. Rep. 
657. I hâve already had occasion to consider this question in Bank v. 
v.48F.no.4— 16 
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Pagenatecher, 44 Fed. Rep. 705, and, foUowing the reasoning of that 
«ase, I conclude that this court has jarisdictidn of the présent action. 
The défendant further contends that the court has no jurisdiction, be- 
cause the actitfÈis nbt between citizens éf différent stàtësl In this ac- 
tion, the argument rups, therp can be no judgment which can conclu- 
sively bind the^efendànt". The judgment can be enforced only against 
the attached property. The action is therefore a proceedirig gMcwi in rem, 
iiipd not ànàc-iiôn hetween persons, I cannot agrfie witli this argument. 
The judgment, it is true, can bind only the property; but' the judgment 
ia in form against the person, ajid iiot against the property. It is there- 
fore in its effect only V and not in its character, that the action can be 
called an action in rem; and, if this Be iipt su, still there is no reasop 
whyjth©^^ action should be dismissed.; , tf the action is not between per- 
«ons it' cai^not be betweçh citizens, and hehce itni^ûs improperly removed 
to jhis court, and bughtto be remanded. 

Tbel^ ai» two othe* alleged g?;oùnds for diçmissal trhich w.ére ar- 
gued! iat the hearing, ,I)Ut not refeiredtb in the written motion. The 
first is that the return of the sherifF does not show that the Wnt was duly 
Sërvçdy;^ '^$hfi' siàlutôVjpf Ilhode Island pr<>^5S^ '*^8* the; officèr shall 
^•leavô an'attested çftpy of such writ * * ' * yfith the défendant per- 
^biiïaUj'jJif Tjpith ôoni]$^pèrson at his last and usûpl place of abode, if any 
he ha^ej within the precinct of the officer^ or; if he hâve none, then 
such ofBcer shall send such copy by mail to éucb défendant» * * '" 
«nd shaU also in tbe last-named «vent leavea like copy with the person, 
if any, in posséssiorl ôf sùch real estatel" ïu this base thé ^officetre- 
t\^rp,ed th^t, tbe defçodant having: no last and «suai place of abode 
within his precinct, he ûad sent thè lequired copy by mail, but made 
no return as tp a copy to any person in possession. I think this return 
iè'ifisiiflà^ièût; It is argubd that, as the défendant is a non-resident, it 
iié'to-bë'i^ïetlulbed that ii6 person ^às in the posséSèion of his real es- 
tate; but I see no possible ground foi: suCh a 'pïësumption. If, there- 
fore, the return stands as at présent, the action ditist be dismissed, The 
plaintiff, however, moves that the officermay amend thè retum byadd- 
ing a statement that no person was in possession. This motion will be 
grantedi îf > firoperly and ' seasonably siipportéd by affidavit to the éffect 
that suéhBkaniendBd letum ia in aceordance Wîth the facts, the défend- 
ant having.notice of the filing of the- affidavit, and an opportunity to 
«ontradictiitL'H.Theiseoond ground: which wasargued is that the décla- 
ration dokés. not; set out a sufficient cause of action. I think this ques- 
tion is not; properly raised by a motùin tadisibiss, but must b© argued 
on a demurief. ' The action will be diBmissëd,unless Affidavit in sup- 
port ofth» motion to aniend be filed within 10 days. 
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MoBëë et al. V. Marietta & N. G. Ey. Co. et (d. 
(CHreuU C(mrt, E. D. Tennessee, N. p. December 10, 1891.) 

1. Jdbisdiotion op ï'edbkal Coukts — Districts — Noir-REsrDBNT Défendant. 

Act Aug. 13, 1888i § 1, déclares, among otber tbings, that no civil suit sball be 
brougbt befôre tbe fédéral circuit or district courts against &ny person by orignal 
process in any otber district than that wbereol he is an inhabitant; but section 6 
provides tbat nothing in tbis act sball be construed to repeal oraSect any jurisdic- 
tion or rigbt mentioned in Act Marob 8, 1875, § 8, Tbis sectipn provides tbat in any 
suit to enforce any légal or équitable lien on, or olaitn to, or to remove any lien or 
cloud upon, property situated in tbe district where tbe suit is brougbt, défendants 
who are not inb.ibltants tbereof may be made parties, and brougbt Into court by 
tbe metbods tbere prescribed. Held, tbat tbis tatter section applies to an original 
bill, brougbt for the purpose of enforcing varions liens upon part of a railroad ly- 
ing in tbe district #s against tbe lien of a gênerai mortgagot wbich is about to be 
f oreclosed in tbe same court by a suit anciUary to anotber suit in a différent dis- 
trict and State ; and such original bill may be maintalned, although some of the de- 
fendants are non-residents of the district. 

2, Sàhe-t CmzBNBHip OF Parties— SopPLEMENTABT Peocebdino. 

Whtle sùch bill is an original bill vrithin the meaning of that term as nsed in eq- 
nity pleadîng, yet' the suit, in Its essence, is supplementary to the ancillary fore- 
closure suit, whioh it sçeks to opposç, and hence tbe court's jurisdiction is unaf- 
fectied by the fact that when the parties are arrangée! accordlng to tbeir intereSts 
in tbe: Bplt, ëome who ara résidents of tbe same State will be fbund on opposite aides 
of the controversy. 

In Èqdity. Bill by V. E. MoÇee and others against the Marietta & 
North Georgia Railway Company, the Central Trust Company of New 
York, and others, setting up certain liens upon a railroad, and opposing 
the foreclïwure of a mortgage therôon, as injurions to their rights. On 
motion todismiss the biU. Denied. 

Waahbvm & TemplOon, Orem & ShiMà, J. W. Oaldwell, and W. T. 
FeicAer, for plaintiffs. 

Henry B. TompUmaaà. G. N. TMman, for défendants. 

Key, J. The Central Trust Company of New York, 13th January, 
1891, filed its bill in this court against the Marietta & North Georgia 
Bailway Company, alleging that it bad lately filed its bill in the circuit 
court of the United States for the northern district of Georgia for the 
foreclosure of a mortgage exeeuted by said railway company January 1, 
1887, to secure its bonds to the amountof $3,821,000 upon its entire 
lines of ro^, property, and franchises; interest upon the bonds to be 
paid semi^annuflUy. The. bill shows that the property covered by the 
mortgage extends from Marietta, Ga., to Knoxville, Tenn.; that the 
railway company is a corporation created by the laws of Georgia and 
Kortb Gaxblina. The main line çtf road is 205 miles long, of which 95} 
miles fjie-in Georgia and 1094 miles in Tennessee, How or by what 
authority the railway company came into Tennessee the bill does not dis- 
close. T^ie bill allèges that the défendant bas made default in the pay- 
mèntbf ité interest, and is insôlvént; asks to bave this bill filed as an- 
cillary to the suit in Georgia to hâve a receiver appointedj the mortgage 
forecipsed, and the money &nsipg therefrom applied to the payment pf the 
bonds.:. On, the 16th of .January, 1891, cpmplainants McBee; et ai. filed 
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their bîll agaînst the complainant and défendant in the first-named bill 
and against'a large number of firms and corporaiions, in which it is al- 
leged that the portion of the railroad aforesaid which is within the limits 
of Tennessee was built by the Knoxville Southern Railroad Company, a 
corporation created by the laws of Tennessee; that complainants and 
most of the: défendants to the bill are lien créditors of said road; that 
the mortgage in favor of the bondholders aforesaid is void so far as the 
line of road in Tennessee is concerned, or, if not void, is subject to the 
prior liens of the créditors of the Knoxville Southern Railroad. They 
resist the relief sought by the trust company; oppose the filing of the 
trust company's bill as an ancillary proceeding to the bill in Georgia; 
sày the Knoxville Southern Railroad Company owns the line of road in 
Tennessee, its property, etc.; ask for the appointment of a receiver, for 
the, sale of that road, for the application of the proceeds to the debts of 
complainants and such other créditors as are parties or may become par- 
ties .to the cause. Tjde bill also prays for an injuhction against^the Cen- 
tral Trust Company .to prevent it from prosecuting its ancillary suit in 
this Êôurtjand from having a receîyér appointed on the. part of tlje line 
of railroad in Tennessee. On the 22d day of January, 1891, ans ofder 
was made appointing a temporary receiver, which recites that--- 

, "These.causes came on to be heard and were heard together by .order of the 
côUttl' It is further orijçred that the bill of V. E. McBee et als. "vày Knox- 
'bille Soulliènï Railraaû Company et als. be treated and regarded as an in- 
solvent bill, and that ail créditors of said Knoxville Southern Railroad Com- 
pany or <>f George li. Eager, as : contractor, be ord^red to file their cl ai ms in 
this court, duly proven. But those créditors whp, hâve, already inst'tuted 
pioceedings.to faste n a lien upon said property under the statuteg of the staté 
âfe pérmitléd' lo prosecute said' suitstojùdginent, but no furtherV ïhis oi;- 
der is granted without préjudice tp any party or corporation ihlnteresttb 
plead, answer, or dëmur to said bill of V E. McBee et alsi, ox to take any 
other appropriate proceedings in said cause." 

Màrcli 16, i891, the Central Trust Company filed an ahiendmènt' to 
its bill, in •«('hich it avers "that the défendant corporation was also 
fornied by thé consolidation of the Marietta & North Geôrgîà Ràilway 
Company, a corporation duly chartered under the laws of Geôrgîa, and 
the Knoxville Southern Railroad Company, chartered ùhder thé laws of 
Tennessee." March 30, 1891, the Central Trust Company, thè Marietta 
& North Georgia Rail wàj' Company, and the Knoxville Southern Rail- 
road Company filed a d'emurrer to the McBee biU, which was ovèrrùled 
by the circuit jùdge.' Ini overruling the demurrer he says: ' ' 

"The bili is flled by liènclaimants of the Knoxville Sbuthèir'n Kaiïroad Com- 
pany, and its gênerai Scbpeand purpose is to haveénforced alllièhs upon the 
property d the company, which is alleged to be an insolvent corporation^ 
The statutory liens asserted by complainants and alleged toexist' in 'favor of 
njany of tlie défendants for work and labordone and material furalshed are 
çljaimed tojhav.e priprjty over the lien of the bonds 8ecured,.by the mprtgage 
which.tliis'.Çential Trust Company of îTew York filed its hilïberejnto en- 
force on jâriiiiary 13th, 1891. The présent complainants were not madé par- 
ties to that probeeding. They therefore bring their dwn suit tohavè thé pri- 
ority of liens ùpon the Knoxville Southern Kaiïroad declared, tbftVoid a mul- 
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tiplicity of suits, to save waste and useless expense, and to hâve a single sale 
of the propeity. The bill may very properly be heard and considered with 
thafc of the Central Trust Company of New York, justas though complain- 
ants had intervened in the suit of tlie trust company for the purpose of as- 
serting the priorities of the statutory lien claims. When the priority of liens 
are to be declared and adjusted, it is properto bring ail lien claimants, so far 
as possible, before tbe court having eustody of the pronerty and the authority 
to détermine their relations and respective rights. This is the gênerai ob- 
ject of the bill, and the gênerai and spécial demurrer thereto are, in the opin- 
ion of the couru, not well taken. " 

Afterwards the demurring parties answered the bill, but now the Cen- 
tral Trust Company cornes and moveâ to dismiss the bill— 

1. Because it is an original bill in equity, filed by persons claiming 
to be citizens of North Cafolina, against persons who are citizens of Ten- 
nessee, against citizens of the state of Georgia, against citizens of New 
York, and against a citizen of Massachusetts. It is true that section 1 
of thei act of August 13, 1888» as well as that of March 3, 1887, in re- 
gard to the jurisdiction of fédéral courts, provides that "no person shall 
be arrested in one district for trial in another in any civil action befbre 
a circuit or district court, and no civil suit shall be brought before either^ 
of said courts against any person by any original process or proceeding 
in any other district than that whereof he is an inhàbitant." Section; 
5 of thèse acts, however, provides "that nothing in this act shall be 
held, deemed, or construed to repeal or affect any jurisdiction or right- 
mentioned in section 8 of the act of March 3, 1875," and that section 
says "that when,; in any suit commenced in any circuit court; of the 
United States tp enforce any légal or équitable lien upon, or claim to, or 
remove any incumbrance, lien, or cloud upon, realor personàl property 
within the district where.such suit is brpught, one or moire <of the de- 
fendants therein shall not;be an inhabitant of or found within said dis-' 
trict," such défendants may be made parties, and prescribes the method 
of bringing them into court. This suit is of the nature indicated in this 
section, and such non-residents as hâve claims upon the property in lit- 
igation are proper parties to the suit. 

2, 3. It is insifted that to arrange the parties to the suit according 
to their interests in the subject-matter of controversy the resuit is that 
parties who are citizens of the same state are upôn both sides of the con- 
troversy. Suppose we admit thèse facts as apparent from this bill, does' 
it foUow that the bill should bedismissed? The complainant in thefirst 
till, the Centi-al Trust Coùipany, sèeks to reach the entire proceéds of 
the property in Tennessee for the satisfaction of its bonds, and makes 
only one défendant to its bill, and that défendant, according to the bîU, 
is not a citizen of Tennessee, and that défendant is not indebted to the 
creditors of the Knoxville Southern Railroad Company, That companyj 
or any of its debtors, are not mentioned in its bill, and, of course, 
are not made' parties to it. The trust compariy prâyëd to conduct itS 
suit as' anéillary to its action in Greorgia. Àpparently there is no dis- , 
pute or Controversy betwéen the trust company and the Marietta& North 
«Georgia Railway Company. Both parties to the suit are interested in ; 
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avoiding thiB clftîrbs bf the creditors of the Knoxvillè Soutliérn Railroad 
Company. ' Those creditors see that an èftbrt is being ma'de to place the 
railroad on wjbicli they clàimed their liens in thé hands of a receiver 
whose allegiance belonged to other parties and another jurisdiction. 
Their debtor was nol a party to the suit. They could not join the com- 
plainant, nor could they unité fortunes with the défendant. The prayer 
for ancillary jurisdiction was futile. The jurisdiction of this court over the 
property within this state was as plenary as that of the court in Georgia 
over the property in thaï state. The suit of the Central Trust Company 
was an original, îndependent action of bill in equity. Nothing is better 
settled than that a bill may be tiled on the equity side of this court to 
regulate or restrain a judgraent or suit at law in the samè court. Such 
a proceeding is not an original suit, but ancillary and dépendent and 
supplementary merely to the original suit; and such a bill may be main- 
tained without référence to the citizenship or résidence of the parties. 
Logan v. Patrich, 5 Cranchy 288; Dunn v. Olarke, 8 Pet. 1; Olarke v. 
Mathewson, 12 Pet. 164; Freeman v. Howe, 24 How. 450-460; Johnson 
V. Christian, 125 U. S. 642^ 8 Sup. Ct. Rep. 989, 1136. Nor is this ail 
that may be done. " So, too, in many instances, where the jurisdiction 
originally dépends on the citizenship of the parties, if the proceedings 
happen to aflect the interests of other persons not original parties, the 
latter may often be brought before the court, and made parties, irre^ 
spective of their citizenship. This raie arises from the necessity of the 
case and to prevent failufe Of justice; for since, wben a court has once 
obtained jurisdiction of a cause, it cannot suffer ftny other court to dia- 
turb its proceedings or interfère with property in ita custody, a party 
aggric|V«d, if he could not be heard in the court whefe the judgment was 
retlderéd, or in which thé property isheld, wouldbe without redress." 
ComvéUv. Ganàl Qo., 4 Bissi 196;.ll Myer, Fed. Dec. 249. In Minnesota 
R. Od.v. St. PavXR. Go., 2 Wiall. è09, it is held tha:t When a bill in equity 
is necesaary to hâve a construction ôf the orders, decrees, and acts of a 
United States court, the bill is properly flled in such court, as distin- 
guished from any state court; and that it may bè entertained in such 
national court, even thoUgh the parties would not, for want of proper 
citizenship, be entitled to pToceed by original bill of any kind in a court 
of the United States. Mr. Justice Miller, in delivering the opinion of 
the coui-t, said: 

"In contemplation of law tliis property is still in the hands of the receiver 
of the çonrt. If in the hàiiijs pf a receiver of tlie circuit nourt, nothing can 
be plkiher than that àny iitigatiôn for its possession miist take place In that 
court, iwithout regard to thé tîtizenshipof the parties. * « * The ques- 
tion is not whetlièr the proceeding is siipplëtnentHl and ancillary, or is inde- 
pendent and original, in the serise of the ralesbf equity pleadtng, but whether 
it is supplenaental and ancillary, pr is to be considered entirély new and origi- 
nal in the sensé in whicbi this court has sant^tioned wilb référence to the line 
wliich divides thé jurisdiçii«^n of the fédéral courts from thatof thesiate 
courts. No one, for io'stance, would bésitfCtë to say that ai-cordiiig to tbe 
English chancery practlée & bill to enjbin a judgment at law is ah original 
bill in tbecbancery sense>bf the Wtird.yeittàs court bas dedded many timeS 
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that when a blU is filed in the circillt court to enjoina judgment of that court 
it is not to be considered as, an original bill, but a continuation of tbeproceed- 
ingàlt law," 

Krippendorfv. Eyde, 110 U. S; 276, 4 Sup. Gt.;Rep. 27, aupports by 
cogent reasoning the foregoing authorities. 

The cases referred to hâve référence to judgments or suits at law ae- 
sailed by proceedings upon the equity side of the court. Fadjic Rail- 
road V, Miaaouri Pac. Ry. Co. is of a différent charaoter. One Ketchum 
had brought a suit in the United States circuit c6urt of the eastern dis- 
trict of Missouri to foreclose a mortgage on a railroad, making the rail- 
road (a citizen of Missouri) and others défendants. There was a décree 
of sale, a sale, and its confirmation. The corporation appealed to the 
suprême court, and the case was afBrmed, April, 1880. In June, 1880, 
the corporation filed a bill in the circuit court above mentioned against 
another Missouri corporation, a citizen of Missouri, and other citizens 
of Missouri, alleging fraud in fact in the foreclosure suit. This bill was 
filed to impeach a deçree inan eçtuity cause, and the parties on both 
sides were citizens of Missouri. Ûpon demurrer the court said: 

"Upon thcj jquefftioD of jurisdictioir therè can benodoubt that the circuit 
court, as the court which made the Ketchum decree, and had jurisdiction of 
the Ketchum suit; as this court in Railroad v. Ketchum, 101 U. S. 289, h«ld 
it hàdv bas jurisdiction to ent«rtain the preseiit sait to set aside that decree 
<;»& thé grbunds allégea in the bill. if they shall bë establiahed as facts, and if 
there shall be no valid défense to the suit, althougb thépiaintiff and sotne of 
the défendants are citizens of Missouri. Tbîs bill falls within recognized 
cases whiçh hâve been adjudged by this court, and bave been recently re- 
viewéd; iand rëaÉrthéd in Km>penaor/ v. £tf/dé, llô tT. S. 27Ç, 4 Siip, Ct. 
Eep. 27. On thé question bt jurisdiction the suit may be regarded asîincil- 
lary to the Ketchum suit, so that the relief sought may be granted by the 
court wbich made tbe decree in that suit witbdut regard to the citizenship of 
the présent parties,, though partak}^ so far of the natqre of an original. suit 
as to be subject to tbe ruies in regard tp the service bf prpcéss whicb are laid 
downby Mr. Justice Milleb in Faeifle Railroad v.Miasouri Pab. Ry, Co., 
1 MçCrary, 647. The bjH, thoùgh an origihàl Mil in the chancery sen'^e of 
tbe word.is a continuation of tbe former st|it oh tbe (question of tbe jurisdic- 
tion of thé court." 111 U. S. 521. 622. 4 Sup. Ct. Eép. 583, 

If àî court ofèqtiîty hàs thé adhèrent ànthority to impeach and set 
«Bide' its own decrees in,;the:iinàhner stated in this case, may not the 
court, by like appropriate proceedings, prevént thé rendition of a wrong- 
ful decree? When the Centnd Trust Company came into this Court 
voluntarily for the purposé of : prosecutiiig its suit iand obtaining à de- 
cree, it made itself thereby subject to any control the court may find it 
équitable to exercise dver its suit: and over the matters involved in it, to 
the extent that no wroiig or injustice may be done to others. If thé 
rights and interests of tbird persons sbould bedome complicated with the 
lîtigation in regard to the subject-matter of the suit or any property in 
the custody of the couTt, or anyabuse or misapplicatàon of its prooess, 
' and no state or other court has power to guàrdor détermine thoserighta 
and interests without a conflict bfi.'authority,^ especially if it be a fédéral 
court, thé- national court* from thé necessityof tbe câse; and toprevent 
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a failure of justice, will give such third parties a hearing, îrrespectîv of 
their citizenship. Equity regards the substance, rather than thè form, 
of things. The rights and priorities of the parties to the property in 
the hands of the receiver can be ascertained, declared, and enforced un- 
der the existing bills as effectualiy as in any form of proceeding that 
might be adopted; and the McBee bill may, without any strain upon 
the principles and définitions announced by the suprême court, be re- 
gard ed as auxiliary to and dépendent upon Ùie bill of the Central Trust 
Company. The conclusion reached is that the motion to dismiss the 
McBee bill ahould be overruledv It foUows also that the demurrer to 
and "the motion to dismiss the amended bill in the McBee CJise should 
both be overxuled, and it is so ôrdered. 



Rend w. VàNtruSE Oïl Cb. 
ICtreiM Court, W. D. P£nnsvVoavAa. November 18, 1891.) 

U PsBMMisrAET lNJDN0TroN-M3oi.i, Minus— BiNKiNG Oïl and Gas Weix/b. 

tCbe (driUing of an oil or gas well tbrougb a part of a cosl mine from which ail the 
coal' n^B .beçn extracted ezcépt what is necessary for the props ivould not by its 
merë pbysical damage tothe mine, or its effect as an obstruction, tbreaten sucb an 
injurjr tâ> osé owcing tbé coal and tbe rigbt to mino it as woald warraiit tbe issu- 
anoe «f E^ preUwinarjr injunotiom 
8. Samb. 

Such an injunction will no^ issue to restrain interférence with certain deep-lylng 
Teins, 'wbei'e on tbe afQdavits it appears doubtful wbëther those veins extend under 
thé tract 

& SAME — AFFIBAVITS. 

A prelimlnKry injunction will not bo issued upon numerous affidavits by miners, 
engineers, and chemists tbat tbere would be great danger of explosions in tbe mine 
from the èscàpé of gas through léaks la tbe casing likely to be caused by tbe f alling 
of rocks or the slipping of the eanih aboyé, and from corrosion thereoi by sulpbur 
water, wUen thèse aVerments are contràdioted by numerous afflda.vlts equally enti- 
tled to crédit; especially gp in viewof tbe fact tbat spécial précautions are to be 
taken in ttiis. instance to prevent leaks, and tbe fùrther fact tbat tbere is much 
douUt as to tbe k^spective rigbts bf the miner and tbe owner of tbe f se. 

In Equity. Bill by William P. Rend against the Venture Oil Com- 
pany to restrain it from drilling a well through bis coal mine. On mo- 
tion for prelimihary injunction. Overruled. 

D. f. Waison, J. S. Ferguson, anà John G. MacOonnéU, for the motion. 

D. F. Pattérsan, W. F. McOook, and A. M. Todd, opposed. 

Beed, J. Thebill allèges that plaintiff, engaged in the business of mîn- 
ing coal, is tbe oWner of ail the coal underlying a tract of land in Allegheny 
county, Pa., together with a perpétuai rightofway,orrighttousetheun- 
der-ground entties for the removing of said coal, or any other coal for which 
eaid entrieis may be convenient, and the right to constriict any shafts that 
might be necessary or useful for air and drainage purpôses in the mining 
of said coal ; that he is the owner oi ail the veins of coal under said land , 
including the Pittsburgh vein, the Freeport vein, and the Kittanning 
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veîn, lying at varying depths below the surface; that the défendant, 
claiming to hâve permission from the owner of the surface, has entered 
upon the surface immediately over the said coal, and has erected a der- 
rick, and threatens to drill a well in said land for the purpose of obtain- 
ing natural gas or oil, or both, and threatens to drill other wells for the 
same purpose in said land; that oil or gas cannot be obtained, except by 
drilling said wells to a depth of upwards of 2,200 feetj which will take 
such wells through ail the veins of coal belonging to the complainant; 
that such wells will interfère with the removal of complainant's coal, will 
expose his mine to leakage of gas from said wells, and will render the 
mining opérations conducted by complainant in said property so haz- 
ardous to his property and employés as to véry greatly injure and depre- 
ciate the value of said coal property; that it will be impossible to pre- 
vent the escape of gas from said wells into said coal mines, and the prés- 
ence of such gas in the mine, by reason of its inflammable and explosive 
nature, will occasion explosions and fires; that the coal under said prop: 
ert}', with adjacent coal, constitutes the complainant's coal works and 
plant which he is now engaged in mining; that the défendant bas no 
right to drill through complainant's coal; that such action on the part 
of the défendant will cause irréparable injury to the complainant. The 
bill prays an injunction to restrain the défendant from drilling the well 
which it has commenced, orany other wells, through complainant's coal. 
The case is now before the court on a motion for a preliminary injunc- 
tion. There are certain well-setUed rules regulating the granting of pre- 
liminary injunctiona which must govern in passing upon this motion. 
They are that the complainant must show a clear légal or équitable in- 
terest or right which is to be protected; that there must be a well-grounded 
appréhension of immédiate injury to those interests or rights, and a clear 
necessity must be shown of immédiate protection to such interest or right, 
which would otherwise be seriously injured or impaired. If it appears 
that the preliminary injunction is not necessary to préserve interests or 
property in statu quo until final hearing, and the rights of the complain- 
ant will sufler no serions injury until that time, or that the injury threat- 
ened is of such nature that it can be remedied on final hearing, then the 
injunction ought not to be granted. And so if it appears that the com- 
plainant's rights are not sufficiently clear, and the considérations of re- 
spective convenience or inconvenience to parties complainant and défend- 
ant, when balanced, show that serions injury may be done to the défend- 
ant by the granting of the injunction, and no serions injury will be done 
to the complainant by withholding it until final hearing, then the injunc- 
tion ought not to be granted. Other considérations may bave at times 
been held as controUing in spécial cases, but the gênerai rules, as I bave 
stated, are those which hâve been held as goveming the discrétion which 
is to be exercised in passing upon such motions. 

The afiidavits presented at the argument show that the coal, at the 
point where défendant is drilling its well, was mined out (with. the ex- 
ception, perhaps, of the pillars left to support the surface during the 
mining opérations) several y ears ago, and active opérations in that localr 
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ity abandoned for the time being; thSit the entries hâve fallen in, and 
access is difficult, if not impossible^ to that portion of the mine. Re- 
csèntly an entry some distance, from the well bas been cleaned eut, the 
fsdlen roek and obstructions removed. and is now in use, as a main en- 
try, to ïeach another and distant body of coal. While the deed under 
which complainant holds vests in him certain mining privilèges still in 
force, aithbugh the coal may be removed, yet he is not at présent ex- 
ercising thbse privilèges in the vicinity of defendant's well, and it does 
not appear that there is any immédiate necessity for their exercise at 
that point. He sufièrs no présent injury, from which he requires immé- 
diate relief, by the mère obstruction caused by the présence of defend- 
ant's casing in the space which he may be entitled to use under his deed, 
or by the pénétration of any small body of coal which he may hâve left 
in thàt locality to support the surface, by defendant's well. The well, 
considiered solely as taking up so much space, does not in any way now 
interfère wîth his mining opérations, and, so far as it may bave been the 
cause of the removal of a small quantity of coal by the opération of 
drilling, (if it bas penetrated the coal at ail,) compensation can be pro- 
vided for at final hearing. What I hâve said bas référence to the Pitts- 
burgh Vein of coal. It does not appear that either the Kittanning or 
iVeeport vein extends under this property, that question being left iri 
doubt by the affidavits, and hence complainant is not entitled to an in- 
junetion to restrain interférence with those veins of coal. 

The complainant, however, allèges that the resuit of the drilling of 
this well will be (if it is at ail productive) to bring to the surface inflam- 
mable and explosive gas; that there is p-eat danger that the falling of 
rock, or the sliding or creeping of the land above, both of which are 
said to ftequently occur in coal mines after the coal is removed, may 
break the casing of the well, causing the gas to escape into the mine, 
with conséquent danger of explosion ànd loss of life and property; also 
that the sulphur water which is found in this mine willeat and corrode 
the casing so that it will not retain the gas, which will hence escape into 
the mine, with the saine danger to life and property; that this gas will 
find its way through the old workings into the présent mine, although 
at considérable distance from the well. To support thèse propositions 
a large number of affidavits of coal miners, engineers, and chemists were 
fead on behalf of plaintiif. Affidavits on the contrary were read on be- 
balf of défendant, made by oil operators, some of many years' expéri- 
ence, and by coal minera, averring the opinion that an oil or gas well 
could be safely drilled and operated through a coal mine, and instances 
were givein where wells had been drilled, some of them many years ago, 
and operated without accident, and, although many of such wells hâve 
been drilled through coal and coal mines, — one affidavit putting the 
whole number so drilled since oil wa« first discovered at 50,000, — yet 
defendant's affidavits çtate tbat there bas never been an accident or dis- 
aster in a coal mine as a resuit of such drilling, and no instance is cited 
by plaintifif to sustain his théories. Defendant's affidavits also deny the 
effects alleged to resuit from sulphur water, and defendant's counsel pro- 
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duced at the argument a pièce of casing, apparently Sound, which an 
accompanying affidavit stated had been in direct contact with sulphur 
water for about five yeârs in other wells, and was still in sound condi- 
tion. Extra précautions hâve been prescribed in the contract for the 
drilling of the well in question, and a double line of casing is to be used 
to a depth of 25 feet below the bottom of the Pittsburgh vein of coal, 
the outside of the casing to be painted with a préparation said to prevent 
any action of sulphur water upon the iron, and the space between the 
two casings is to be filled up to the Pittsburgh vein with cernent as an 
additional précaution. Under thèse circumstances I cannot say that 
there is a well-grounded apprehensioû of immédiate injury to plaintifFs 
interests or nroperty which will justify the granting of a preliminary in- 
junction. His rights can be fully protected on final hearing, if they are 
fourid to require protection. On the bther hand, while it does not ap- 
pear that any immédiate injury will resuit to plaintif? by withholding the 
injunctioû, it does appear that serions injury and inconvenience would 
resuit to the défendant by restraining its further proseeution of its work. 
And, finally, the relative rights and duties of the plaintiff, as owner of 
the coal and mining privilèges and the owner of the surface and under- 
lying portion of the land, and the défendant, as his lessee, are exceed- 
ingly difScult of définition, and ought not to be hastily determined upon 
a preliminary application, especially as the state courts are at présent 
trying to define those rights as rules of property under the law of the 
state of Pennsylvania. The mùtion for a preliminary injuuction must 
be refused; and it is so ordered. 



UNiTED States «. Ingate.* 
(Circuit Court, S. D. Alabama. July 33, 189L) 

1, AcTios BT Unitbd States— Lâches. 

When the United States voluntarily appear in a court of instlce, they at the same 
time Bubmit to the law, and place thernselves upon an equality with other litlgants ; 
but this does not apply to suoh défenses as lâches and the statute of limitations. 

2. SiMFLB CONTKAOT CbBDITOB. 

A simple contract créditer, or créditer at large, is one whose claim is not reduced 
to judgment, or secured by a lien created elther by contract or law. 

8. EQUITT JtTBISDICTIOÎI. 

A court of equity interfères to aid the enforcement of a remedy at law only whea 
there is a debt acknowledged or established by judgment, and aUo an iuterest in 
the debtor's property or lien thereon created by contract or law. 
4. Judgment ik Fbdebal Court— Effbot. 

A judgment in one district has no force in another, ezcept, perhaps, as évidence. 

6. JODOMBST AOAIK8T DeFAULTINO COIiBCTOR— LIABILITT OV SOBBTIBS. 

A judgment against a collector of internai revenue for a default does not bind 
the Bureties on his bond. 
«, C0L1.XCTOB8 DP Intbbnai, Rbyencb— Lien o» Bond. 

No fédéral statute croates a lien on tbe property of a collecter of internai ravenue 
or his sureties from the exécution of the bond or default thereunder. 

*Beported by Fêter J. Hamilton, Bsq^ of tbe Mobile bar. 
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T. Eftiîlirt JmftgDiOTioN. 

An eaqltable rif^ht oreated by State statuts ma^ be enforoed in the fédéral courts, 
""'tiDi^sfbis'Sobletided with other màtters as to violate the coustltutional rigbtof a 

défendant in tbe fédéral courts to hiive determined by a jury auy question cogni- 

zable at common law. 

8. BaME^tSETTINO ASIDB PHAUBtTLBWT CONVBTANCB. 

!A suit ia equity under Code Ala. § 3544, by a simple contraot créditer to establisb 
a debt, set aside f raudulent cqnveyances, and condemn the property to payment of 
bis dëbt, cannbt be maintained in tbe fédéral courts, because a défendant tbere bas 
the right to bave any matter of debt, ezceeding $30, tried by a jury. 

9. Fbdbeai. Pbactice— Law anp Eqditt. 

Under the United States statutes, tbere la in tbe fédéral courts an entire sépa- 
ration of proceedings at law frbm tbose for équitable relief. 

10. BQUITT JnSISDIOTION— DBFATHiTlNQ OPPICIA'l.S-^SUMMABT PKOCBEDINGS. 

Wblle there are statutes providing for summary proceedings agaiust def aulting 
fédéral' ofScials, tbe remédies être ail by action at law, and cannot be invoked on 
tbe equity side of the fédéral courts. 
lié Samb.: 

Summary judgment under Eev. St. i 937, agalnst a dellnquent for public money, 
may be- grabtéd on motion at thô return-term of an action of debt on bis bond or of 
assumpsit on bi^account?, but not on a bill in equity for équitable relief. 

In Equity." Bill for discoyery and to 9et aside fraudulent conveyances. 

M. D. Wic^skam, U. S. Dist. Atty., claimed in his argument that 
complainant wasa contraot créditer, or creditor at large, and as such "shall 
bave an equal right, with a creditor baving a lien through the aid of 
a court of equity, to reach property, suhject to the payment of debta 
which havé been fraudulently transferred." Code Ala. J 886, §§ 3544, 
3545. Mimiin v. Meyer, 67 Ala. 396; Evans v. Welch, 63 Ala. 256. Tbe 
bill under considération meets, in its form, the requirement of the stat- 
ute. Fraud need not be alleged, nor tbe concealmentof property or ef- 
fects, with the intention to binder and delay complainant or other cred- 
itors in the collection of their debts, if the same be clearly intimated by 
tbe scope and pùrpose of thè bill. Brmvn v. Bâtes, 10 Ala. 438, 439; 
Miller v. Lehman, 87 Ala. 518, 6 South. Rep. 361. The suprême court 
of Alabama in many décisions bave upbeld thig law, uniformly, from 
1860 to tbe présent day. Raiîway Co. v. McKenzie, 85 Ala. 550, 5 South. 
Rep. 322. Judiçial expositions, of state laws by the bighest state tri- 
bunals will be respected and foUowed by tbe fédéral courts. They fix 
tbe rule of pToperty, and régula te ail transactions that come within its 
scope. Grem v.Neal's Lèssee,,6 Pet. 291. Thèse expositions constitute 
tbe law. Id.; RëV; St. § 721. Complainant being a contract creditor, 
with or without a lien, is prpperly in a fédéral court in Alabama sitting 
in equity, and. may seek hère a discovery of property, money, or effects 
liable to the payment of its demand. 

B. P. Deshon and E. L. BusseU, for défendant, 

ToTJLMiN, J. The main object of the bill in this case is a discovery 
and to set aside alleged fraudulent conveyances. The bill shows that 
Sonie time in the year 1866 one Shéppard was appointed Collector of the 
internai revenue in tbe state of Mississippi, and that be, with tbe défend- 
ant, Frederick Ingate, and others, as bis sureties, executed .iis ofHcial 
bond prescribed by law; that some time in the year 1869 said Sheppard 
committed a breach of bis bond, and became a defaulter to the govern- 



UNITED STATES C. INGATB. 253 

ment în a sum at least equal to the amount of the bond, $50,000; and 
ihat no part of said default has been paid. The bill avers tbat the de- 
fendant, Frederick Ir^te, has no visible property to satisfy complain- 
ants' demand, yet is possessed of ample means, but that he bas, from 
time to time, by fraudulent cpnveyancea and transfers, so disposed of 
bis property as to coneeal the same from complainants, and to binder, 
delay, and defraud them in the collection of tbeir debt. The bill asks 
to hâve the alleged fraudulent conveyances set aside andannulled; seeks 
a discoyery and an accounting for the income, profits, and proceeds of 
the property so conveyedandtransferred, and to hâve said proceeds paid 
into the registry of the court to satisfy the alleged default; also a writ 
of in junction and the appointaient of a recei ver, 

There is a demurrer to the bill, and many grounds of demurrer as- 
signed, but the first two grounds and the argument thereon présent the 
only question necessary to be decided now, and that is, whether a suit 
of this kind can be maintained in the courts of the United States. This 
questioi) invalves an answer to two other questions: (1) Whether the 
United States, when they become a party to a suit in the courts, and 
voluntarily submit their rights to judicial détermination, are bound by 
the èameprinciples that govern individnals, — whether, as in this case, 
they must come into a court of equity like other suitors seeking relief; 
and (2) whether the United States, as shown by the bill, are simple con- 
tract creditors or creditors at large (for so they are indifferently termed) 
of the defçndant, Frederick Ingate. If thèse questions be decided in the 
affirmative, this cause is to be determined against the complainants on 
the authority of Scoit V. Nedy, 140 U. S. 106, 11 Sup. Ct. Rep. 712, 

It is well settled that, "when the United States voluntarily appçar in 
a court of justice, they, at the same time, voluntarily submit to the law, 
and place themselves upon an equalitv with other litigants." U. S. v. 
JBeebee, 17 ¥ed. Rep. 40; U. S. v. Barker, 12 Wheat. 559; MUchelv. U. 
is., 9! Pet»:.:743; Br.mt v. U. S., 10 Pet. 615. "The principles which 
govern inquiries ag to the conduct of individuals in respect to their con- 
tr^cts are equaUy applicable where the United States are a party." U. 
S. V. SmUh.M U. S. 217. In Brent v. Banh, 10 Pet. 615, the court dé- 
clares that there is no reason why the United States should be exempted 
from a fundamental rule of equity subject to which their courts adinin- 
ister their remedy. In 18 Fed. Rep. 278, in the caseof U. S. v. Coal, 
etc., Co., the court says: 

"It la true, as a gênerai proposition, that when the government becomes a 
party to a suit in its own courts, it stands upon the same footing with indi- 
viduala, and must submit to the law as it is administeted between man and 
man. But this gênerai rule has its limitations, in that neither the défense of 
the statute of limitations nor that of lâches can be pleaded against the United 
States.» 

Thèse ^uthorities, it seems to me, answer the first question we bave 
been, cpnsjdering in the ajEBrmative. 

2., Are the complainantssimple contraçt creditors or creditors at large? 
•One , w1pi.o bas a right, claim, or demand :founded on contraçt, whether 
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Cofitîiiketit''àè a^Mutej îs a contrslét credîtor; and a simpkCtofltrâiÉ* ôreds- 
itor, ôf iji'éditér'àtferge, (usirig the tertns indifferently,) is ôîife whb bas 
notreduced his demàhd to jud^irient at law, or who bas not acquired' or 
doeë not possess a lien for tbe enfoïcement of sûcH deiaahd) (Emns v. 
Wdéh, 63 Ala. 256; Lehrmti v. M^, 67 Ala. S2Q; Anderson v. Ander- 
siyfi, 64 Ala. 405;) or; in other words, a simple contract créditer, or créd- 
iter ait large, is one wbo bas not eStablished bis debt by a judgment ren- 
dered.or bas not aft îiefcilowledgéd débt witb ati intérest in tbe property 
of the debtor, prè iiéa tbereon createdby contract; or by some distinct 
légal proceeding, or by^ law, {Scott v. Nedy, supra; Smilh v. Eaitroad Go., 
99m S. 398.) ' ' ■ 

But it is conceded by tbe United States attomey tbat complainants 
are contract creditors, c* creditors at large. Seë his brief and argument. 
In tbè casé of Scott v.'Nedy, Su/pra, thé suprême court say: 

''In ail cases where a court of equity interfères to aid the eniforcement of a 
rémedy at law, there inust be an aeknowledged debt, of Hùe established by a 
judgment rendered, accompanied by a right to the appropriation of the prop- 
erty of the debtor for ItSipayment; or, to speak with greater accuracy, there 
must be, in addition tç auch acknowJedged or eslabjished debt» an intérest in 
the property or a lien, thepeon crcat«d by contract or by some légal proceed- 
ing." 

See, also, Fost. Fed. Pr. pp. 15, 18; Weher v. Selignia/ii, 13 Fed. Rep. 
415; Gto^m V. ilfcDcmoft, 12 Fed. Rep. 375. 

It appëars that tbere bas been no judgment rendered against défend- 
ant, Frederick Ingate, to establisb a debt on the demand arising out of 
tbe alleged default on Sbeppard's bond. None is averred in thé bill, 
and there is no averment of an aeknowledged debt, accompanied by a 
right to the appropriation of the property of said défendant for its pay- 
ment. Therè is no averment of an aeknowledged or established debt 
with an intérest in said property, or a lien thereon «reated by contract, 
or by any distinct légal proceeding. None is claimed in the bill, and 
none can be claimed on the avertiients of the bill. There is a suggestion 
in the bill that a judgment was rendered in the district court of the 
United States for the northern district of Mississippi against said Shep- 
pard some time in June, 1873, ascertaining and determining bis delin- 
quency. But it does nôt appear that said Frederick Ingate was a party 
to said judgment, or is in any wise bound by it. Any sudh judgment, 
however, would hâve no force and opération bere, except, perhaps, 
for the purposes of évidence. Claflin v. McDermott, 12 Fed. Rep. 375; 
TFeber V. SleKgman, 13 Fed. Rep. 415. 

T have'found no statnte of the United States, and none has been called 
to my attention, creating a lien on the property of a coUector of internai 
revenue and of his sureties from the exécution of bis ofBcial bond or 
from tbe date of any default thereon. There are statutes giving extraor- 
dinary and summary remédies forcoUectingany debtorcla,im tbat might 
arise from such default, and the coutts say that hecessity bas forced a 
distinction between such claims and othérs^ and it is for this reàson tbat 
thèse extraordinary remédies bave been provided. Thé contention of the 
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"United States attomey is that, when the défendant, Ingate, sîgned Shep- 
pard's bond, he did so in contemplation of the statutes providing for 
thèse extraordinary remédies, and "thus," he says, "consented to the 
government's employing the remédies therein provdded for collecting 
any debt to it arising from Sheppard's default." This is true, and In- 
gate was liable to be proçeeded against in the way pointed eut by thô 
statute. But it does not appear that any of thèse remédies bave ever 
been resorted to. Certainly no such remédies are or can be pursued in 
this bill in equity, and no référence is made to them in the bill. Sec- 
tion 3638, Rev. St., provides that, notwithstanding the snmmaryremedy 
authoriaed and provided for by statute, still the right of the United States 
to pursue any other remedy authorized by law for the recovery of debt? 
or demands is reserved to them. The United States: attorney in bis arr 
gument, however, contends that this bill in equity is a statutory pro- 
ceeding, and refers to the statutes prescribing speedy modes of procédure 
in such cases, particularly to sections 3625, 3633, Rev. St.; and also to 
section 957. Now, section 3625 provides for a distress warrant under 
certain circumstances to be issued by the soliciter of the treasury against 
a delinquent officer and bis sureties, and the foUowing sections provide 
for the exécution of such warrants by levy, etc., and for a lien from date 
of levy and record thereon. The court is not advised that any such pro- 
ceedingwas ever had against Sheppard and défendant, Ingate, as bis 
surety. There is noaverment in tiie bill that any such proceeding and 
lien was ever had and acqtiired. Summary proceedings, being statutory, 
in dérogation of the common-law mode of procédure, must conform 
strictly to the statute, and the record must afiSrmatively disclose a com- 
pliance with the réquisitions of the statute. SiamphM v. Franklin Go., 
86 Ala. 892, 5 South. Rep. 487; Ware v. Greene, 37 Ma. 494; CcmnoUy 
V. RaûroadGo., 29 Ala. 373; 7 I^wson, Rights, Rem. & Pr. § 3777. 

The United' States attorney, on the argument in this cause, présents 
to the court a motion for a summary judgment against the détendant, 
Frederick Ingate, and insists that it is the duty of the court to grant judg- 
ment against him upon such motion, and invokes section 957, Rev. St., 
to sustain him in this contention. That section, in substance, provides 
that, whep suit is brought against any delinquent for public money, judg- 
ment may be granted at the return-term on motion. That section can 
bave no application to a suit like that now before the court. The suit 
contemplated by the statute is such suit as may be properly brought 
against any delinquent for public money, whether it be a suit on bis 
bond, or for a balance found due on an adjustment of bis accounts with 
the prqper ppicers of the treasury department. If it is a suit on the 
bond, it would be an action of debt, and, if a suit for a balance found 
due on an adjustment of his accounts, it would bean action of assumpsit. 
In either case, it would be an action at law, and could be brought only 
on the lawside of the co^yt.. "Under the statute of the United States, 
an entirq séparation of proceedings at law from those for équitable relief 
is requijred jn the fédéral covirls. " Scott v. Nedy, swpjfa. But it is appar- 
ent by the bill in this case that the complainants are pursuing a remedy 
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otheir than that authorîzed by thestatutes of the United States,— a rem- 
édy afforded by the statute of the statè of Alabama, whîch the suprême 
courfof the United States haasàid canhave no application in the fédéral 
(Courts. I do not think that there is any distinction between the case at 
baï and the case of Scott v. Neely, so far as the général principles govern- 
iiiig the two cases are concerned; and ray opinion, therefore, is that this 
case is controîled by the decipiott in that. It folïows from the views ex- 
ptessed that this court cannot take jurisdiction of this suit, (as was said 
by Mr. Justice Field in Scott V; Neely,) "in which a claim properly cog- 
ûizable only at law is united in the same pleadings with a claim for équi- 
table relief." The motion for judgment is denied, and the bill is dis- 
missed, but without préjudice to an actioii at law for thé démand daimed, 
and it is so ordered. 



SWIEKABD V. SWIEEABD d ol. 
; r ! i ClreuU Court, N. D. lowa, W. D. Deoember 9, 1891.) 

QuiBUNS TnxB— EviiinNCE.. , 

Prio'f to 1869, two brotHers, A. and B., were speculatlng In lowa lands, and A., 
beooming Indebted to bîa father, Who lived in Ohio, odnveyed ote tract to him. 
The f ather paid ta:Kes on the land,.anâ treatcd it as bis own untilbis death in 1884> 
■ïfhen he devised itto hisdaughten A fewdays after his death there was recorded 
a quitolaian deed f rom blm and his wife to B., purportlng to havB bèen made in 
187Q; and shortly afterwards B. oonyeyed the land to strangerslor a small fraction 
of içs value. The daughter sued Ï6 ijuiet title, alleglng that the qultolaim deed 
. was à forgery. iB. toatifled that before 1869 A. had repaid the debt to his fathet, 
and that shortiy thereafter he had bpught the land from A., who ^onthim the qait. 
clàiindeed by maU; alSo that A. thereafter disappeared, and, was believed tobe 
deadi , The deed was hot produced, and tbe mother, and the jiistiGB before whom it 
purpprted to haye been acknowledged, decied that they ever.plgijed. ,suqh a deed. 
B. lived in Ipwà, In indigent cironnistanoes, during ail tbe timé he'claimed to hâve 
owned the iBnd, but never occupled it, or attempted to sell or dérive any revenue 
from it, ijntil after his f ather's death. Meld, that the weight of the évidence was 
In fayor ot the daughter's right, and she was entitled to a deoreé.quieting title- 

Ifl Equity. Bill by Emma N. Swiekafd against Ezra Swiekard, J. 
F. Kimball, and George F. Champ to quiet title to lands. Decree for 
complainant. ' ' \ 

McMÛan- ii KendaU, foT com-plainant. 

B. W. Highi, for défendants. 

Shiras, J. The property involved in this litigatîttn consista of 160 
acres of land, situated in Monona county, lowa. From the évidence it 
appears that Mathiaè Swiekard, the father of complainant, died Jahu- 
ary 6, 1884, in the statë of Ohio, where he had resided for itaany yeats. 
By the terms of his wîll, executed February 13, 1882, he devised to 
complainant the land in controversy. On the lOth day of January, 
1884, there was filed for record in Monona oounty a quitclaim deed of 
the land, bêaring daté September 2, 1870, and purporting to be signed 
by Mathias Swiekard and wife, the grantee thereîn being Ezra Sttiekard, 
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a son of Mathias, and half-brother of complainant. On the Ist day of 
February, 1884, Ezra Swiekard execùted a deed of said preraises to J. 
F. Kimball and George F. Champ, défendants herein, who purchased 
said land, and paid therefor, without notice of the claim made thereto 
by complainant. Complainant avers that the deed purporting to con- 
vey the land to Ezra Swiekard is a forgery, and that Mathias Swiekard 
was, at the time of liis death, seised in fee of said premises, and that by 
the terms of his will the title thereto vested in complainant. On behalf 
of défendants it is claimed that in fact Mathias Swiekard never was the 
owner in fee of said premises, although the légal title was vested in him; 
that this land, with other lands, was conveyed by Elias Swiekard, a son 
of Mathias, to his father^ as security for indebtedness due the father; 
that this indebtedness was subsequently paid in fuU; that Ezra Swie- 
kard bought outthe interest ôf his brother Elias in lands owned by him 
in lowa and other western states; and thàt the quitclaim deed of the prem- 
ises in cbntroversy was made to Ezra Swiekard because he had become 
the owner thereof. 

From this statement it will appear that the main point in dispute is 
as to the actual ownership of the land at the date of the death of Mathias 
Swiekard. If he then owned the land^ the same passed by the termâ 
of his Will to complainant. If be did not own it, it did not so pass. 
The évidence shows that up to the date of his death Mathias Swiekard 
deemed the land to be bis own property,- as he paid the taxes thereon, 
and, as already stated, in his will he specifically devised the land to his 
daughter^ the complainant. To overcoine the case made for complain- 
ant, reliance is mainly placed upon thé testimony of Ezra Swiekard, the 
grantor of défendants Kimball and Champ. The évidence shows that 
Elias and Ezra, sons of Mathias Swiekard, had years ago been engaged 
in specùlating in lands in lovl&, Missouri , and Nebraska. Elias had be- 
come indebled to his father for moneys advànced, and for that and other 
reasons certain lands in which he was ititerested were conveyed to the 
father. It is now claimed that the indebtedness from Elias to his father 
was fully discharged, îind that in 1869, and the years foUowing, Ezra 
bought the interest of his brother Elias in ail his western lands, and 
thus became the owner of the premises in controversy. Ezra testifies 
that his brother Elias bas not been heard from for years, and is probably 
dead; that in 1869, and the years foUowing, he bought out Elias' inter- 
est in his western lands; thàt Elias furriished him deeds from time to 
time, leaving the descriptions therein blank; that the quitclaim deed 
purporting to be signed by Mathias Swiekard and wife of the lands in 
question he received by mail from Elias. There is not adduced in évi- 
dence any written eviderice of the alleged sales from Elias to Ezra, nor 
is the testimony thereto clear and distinct. It may well be that trades 
were had between Ezra and Elias during the years named, but it is not 
made clear or probable that the land in controversy formed part thereof. 
The quitclaim deed under which défendants claim is not produced, it 
beîng averred that it bas beeil lost or mislaîd. Mairy Ann Swiekard, 
the tyidow of Mathias, and one of the ailleged signers of said deed, testi- 
v.48F.no.4 — 17 
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fi99 tliElshe never signed or e^eçuted the samej and James Watt, the 
jUBtice before whorq it purportsi to hâve been acknowledged, testifies 
that he never took the acknowledguient of the same. There is no évidence 
ten^ing to show how or when this deed, if genuine, caine into the posses- 
sion of Elias, from whom Ezra clf^imed to hâve received it. Why a deed 
exeouted to Ezra should hâve be^n sent to Elias by the father is left unes- 
plained. While it is truç, as àrgued, that much weight cannot be given 
to the testimony of Majry Ann Swiekard and James Watts, owing to the 
lapse of time since the exécution of the quitclaim deed, it being true 
that they might havfl executed and acknowledged the same, and hâve 
since forgotten the fact,.yet it is equally true that their déniai of the ex- 
ecutipp thereof, the failure to produce the alleged deed, and the absence 
of satisfactory évidence touohing the deliveryofsaid instrument, and 
the failuTe to explain why the same reraained unrecorded for 14 years, 
certaiplyjthrows suspicion upon the validity thereof. 

Uflder tj;ie circumstançe^, the court is compeJled to give weight to the 
acts of the respective parties as indications of the real ownership of the 
property.' ,Qn the onehandj we find that from ihe year 1,859 up to his 
death in 1884, Mathi^s Swiekard paid the taxes on this land; and in 
1882, when executing his will, he inade a spécifie devise thereof to his 
daughte?,; the complçdnant herein^ The acts of Mathias in regard to 
this lapd clearly show that he #sserte4 the ownership thereof, and that 
he claipiedand exercised.the right of disposing of the same as his own 
property, ; ïjzra Swiekard testifies that he is 64 years old, is a làborer 
by occupation, and bas resided i^, Çouncil Blufife for 33 years. He 
claims to hâve becomethe owner pf the land in 1870, yet it does not 
appear that he ever paid the taxes Ûiercon, or that he ever occupied the 
land, or made any effort to sell theieame, until after his father's death 
in 1884. Çftn it be possible that one, who was in straightened circum- 
stances, should bave allowed this land to bave thus remained without 
makingsome disposition ofitjCiithèjî by sale or renting it, for so long a 
period, if he knew he was the absolnte owner of it. During the father's 
life-tirae he /emained wholly silent and inactive, althougb the claim now 
is that he was the absplute owner of the land, having the deed thereto 
in his own possession. Is it reasonable that during thèse many years 
there should not bave been some demand made by the father in regard 
to the taxes paid by him, if the son held a deed to this land? 

The thepry of the défense is that; the title to this land passed to Ezra 
Swiekar4 in 1870, yet from that date untU in 1884 he did no act indi- 
cating any çlaim to ownership; in the land, nordid heattempt to dérive 
any benefit or profit therefrom by occupying or leasing the same. On 
the 6th dayof January, 1884, the father died, and on the IGth day of the 
same; mpnth a quitclaim, purporting to be executed by Mathias and 
Mary Annjj^wiekard 14 years before, was placed upon the record, and 
on the Ist day of February, 1884, Ezra Swiekard deeded the land to J. 
F. Kimball and George H. Champ. , Ezra testifies that in fact he rcr 
ceived $165, and the défendants Kimball and Champ that they paid him 
$335) Assuming the latter to be the suin in fact paid, it follows that Ezra 
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Swiekard sold the land for the suin of $1.80 per acrç, the tract being a 
quarter section. ThedefendantsKimballandChamptestifythat the land 
was worth at the time of the sale five dollars _per acre. If Ezra Swie- 
kard was in fact thé bwner of this land; havîng a deéd thereto in his 
possession, and he had owned it since 1870, why sell it at such a sacri- 
fice? If he was keeping it to realize the profit from its enhanced value, 
why sell it for one-third its value? If he was keeping it as a protection 
to hia old âge, why sell it for a mère fraction of its value? He lived in 
Cbuncil Bluffs, and it would, hâve been an easy matter for him to hâve 
ofiFered it for sale through parties living in Monona county, and thus 
hâve realized its fair value. Had thia been donè, however, it might 
hâve led to inquiries as to the actual ownership, growing eut of the fact that 
Mathias Swiekard had appearèd to be the ôwner, and had paid the taxes 
thereon. His acts, including the price he received, are inconsistent 
with thé theory that he was thé owner of the land, with an unquestion-r 
able title. They are consistent with the theory thàt he knew he was not 
the owner thereof, and was therefore willing to take anything he could 
get without Bubjectîng his title to spécial scrutiny. 

Leaving out of considération the quitclaim deed relied upon by de- 
fendants, the weight of the évidence is in support of the theory that 
Mathias Swiekard, at the time of his death, was the owner of the land 
in dispute. If Ezra Swiekard had asserted his ownership of the land 
and was now seeking a decree to establish his title thereto, without aid 
from the quitclaim, it is entirely clear that he could not recover upon 
the évidence adduced in this case. Therefore, in the présent cause, it 
must be held that the évidence shows that Mathias' Swiekard was the 
owner of the larid, and the burden is upon the défendants of showing the 
exécution and delivery of a valid deed by him. Reliance is placed upon 
the aJleged quitclaim deed, said to hâve been executed in 1870, and with- 
held from the record until after the death of Mathias Swiekard in 1884. 
The original of this instrument is not produced in évidence, and no very 
satisfactory account of its whereabouts or loss is given. Ezra Swiekard 
testifies that the last time he saw it it was in the office of Kimball ând 
Champ. The latter deny ail knowledge of it. As already stated, the 
acts of Mathias Swiekard in his life-time are inconsistent with the exé- 
cution and delivery of this alleged deed. Mary Ann Swiekard detiies 
the exécution thereof, as does also the justice before whom it putports 
to bave been acknowledged. If the original deed had been introduced 
in évidence, it would havé been a valuablé aid in arriving at the truth; 
but it was not produced, and its absence, accidentai though it may be, 
weighs against the défendants, in whose hands it would naturaUy be. It 
must therefore be held that the évidence fails to show with sufficient 
clearness the exécution and delivery of the quitclaim deed relied upon 
by défendants, while it does reasonably show that at the date of the 
death of Mathias Swiekard he was the owner of the premises in dispute, 
and that the same passed by his will to the complainant herein, who is 
therefore entitled to a decree quieting the title in her as prayed for. 
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Haemon et d. V. Stetjthees et al. 
lOtreuU Courte W. D. Per^neylvania. November 30, 1891.) 

Patents fob Inventions— Infbingbmbnt—Rbs Judioata— ErPECi ùv Intbm/xjdtobt 
Deobbb. 

In a suit for Inf ringement of letters patent there was a decree for plaintiffs, 
awarding an Injunotlon, and for an abcount, and a référence to a master. The dé- 
fendants quit uting the device so heldto infringe, substitutlng a différent device, 
whioli;was openly used by other persons, and as to which tbere had been no adjudi- 
cation. Then, pending^thé référence before the master, thé plaintiffs brought a 
: new suit in the same «ourt, against the same détendants. The. answer therein not 
only denied infringsment, but alleged that one G., and not the patentée, was the 
original and flrst Inventot of the patented device, whicti défense was not set up in 
the f rst suit. Held, that the decree was interlocutory, and did not, in the second 
suit, preclude inquiry into tbe validity of the patent 

Ih Equity. Suit ifor infringement of patent. Heard upon excep- 
tions to answer. Eicdptions overrùled. 
W. Bakeùiell & Sons, for exceptions. 
D. F. Patterson and James G. Boyce, for défendants. 

AcHESQN, J. This Mil, which is for the infringenient of letters pat- 
ent for an invention, after the usual récitals and averments, recites a pre- 
vions suit in equity by the plaintiffs against the défendants, in this court, 
for the infringement of the same patent, in which, thcre was a decree, in 
the prdinary form, in fayor of the plaintiffs, aw^rding an injuuction, 
and for ai^ account, and a référence to a master to taWe the account. 43 
Fed. Rep. 43*7. In their answer to the présent bill the défendants state 
th^t, upon the décision, of the court, they abandoned the use of the de- 
vice held to infringe th^ patent, and that they arenow using a différent 
device, whièh they partjcularly 4escribe, and which they deny is an in- 
fringement. The answer also. allèges that the patented improvement 
was npt the invention pfi.tbei patentée, but, in. fapt,. was invented by 
George. H. ,,Gibbs, who put the device in public use by sales more than 
two years ^efore the date, ofthe application for the pç.tent sued on. The 
plaintiffs contend that the; défendants are estopped by the proceedings 
in the formersiiit from questioning the validity of the letters patent, and 
they seek; to narrow the i^aue to the single question, whether the device 
now, used }?y the défendants; infringes the patent. 

Two fàcts are hère to be noted: First, the other case is still pending 
before th^ ipaster under the order of référence; second, the défense that 
George Iïw,Cribbs, was, the original and first invontor of the patented de- 
vice was npt set up or considered in the former suit. It is to be added 
that it sufficiently appears to us that the particular device involved in 
the pressot suit is openly used by other manufacturers besides the de- 
fendantsj, and therehas been no adjudication affecting the right of the 
public to,, use, ;the same, nor bas the question been raised until now. 
Are the .défendants, tjiep, hère shut up to the single issue of infringe- 
ment? It cannot be rnàintained that the présent is a continuation of 
the earlier suit. It is an independent suit in form and substance. Nor 
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is ît materîal that both suits are in the same court. Being distinct pro- 
ceedings, no greater effect is hère to be given to the former decree than 
if it had been made in another court. Neither is it a matter of any mo- 
ment that, heretofore, for satisfactory reasons, we refused the défendants 
a rehearing in the first case, for the refusai did not make the decree any 
more conclusive than it was before. According to the language of ail 
thé authûnties, to conclude the parties the former judgraent or decree 
must hâve been final. Now we find, in the opinion of the suprême 
court in Béehe, v. RtisseU, 19 How. 283, 286, a final decree thus ex- 
plained: 

"When a decree flnally décides and disposes of the wliole merits of the 
cause, iind reserves no f urther questions or directions for tiie future judgraent 
of the court, so that it will not be necessary to bring the cause again before 
the court for its final décision, it is a final decree." 

Adopting this définition, Judge Nixon held, in Chemical Works v. 
Hecker, 2 Ban. & A. 351, that a decree in another circuit in a suit 
in equity between the same parties upon the same patent, declâring 
three claims void for want of novelty, but sustaining one claim, and ad- 
judging thè défendant to bave infringed it, and ordering an account of 
the profits realized, was interlocutory merely, and did not so conclude 
the parties as to prevent an inquiry into the vaiidity of the claims of 
the patent. It bas been expressly ruled by the suprême court that a 
decree in a patent cause, such as the plaintiifs hère rely on, is not a 
final decree frôm which an appeal will lie. Bamard v^ Gibson, 7 Hdw. 
650; IlumistiOti V, Stainthorp, 2 Wall. 106. Again: Certainly the court 
might open such a decree, at a subséquent term, for a rehearing, upon 
additional proofs; but a final decree cannot be so opened at a subsé- 
quent term, and set aside or modified. McMicken v. Perin, 18 How. 507 J 
Brçnson v. Sehulten, 104 U. S. 410. Once more: In Fourniquetv. Per- 
kins, 16 How. 82, the circuit court had made a decree that the plain- 
tiffs were entitled to certain property, and referred the matter to a mas- 
ter, to take and report an account, but at a subséquent term after the 
coming in pf the master'a report, upon exceptions thereto, reversed ils 
previous decree, and dismissed the bUl. The supreiie court held that 
the former dfecree upon the merits was interlocutory, and open to revis-- 
ion, and under the control of the court at the final hearing, upon the 
exceptions to the master's report. Applying the principle of the decis-* 
ions cited to this case, we hâve no difficulty in holding that our decree 
in the other suit is interlocutory, and does not hère operate as an estop- 
pel precluding inquiry into the vaiidity of the patent. Our conclusion 
is by no means inconsistent with the ruling in Thomson v. Wooster, 114 
U. S. 104, 5 Sup. et. Rep. 788, for that case merely décides that,' 
while a decree pro confessa estabhshing the vaiidity of a patent stands 
unrevoked, the défendant cannot question the vaiidity of the patent be- 
fore the master appointed to state an account, nor on appeal set up any- 
thing to impeach the decree except what appears on the face of the bill. 

The exceptions to the answer are overruled. '" 
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-Paik P. Gast LirHOGBAPHd; Engbavinq Co., Limited. 
iOisreuU Court,8.D.<NetDVork. November 80, 1891.) 

i. COfTBIOHT — ISPBINOBMBNT-iNQTIÇB OP OOPTBIBHT— PhOTOOBAPHSJ 

In an action for the Infringement 6t a copyright for a photograph, In order to 
sUstàin the âefense that the 6opT whlch défendant reproduced was witdout the 
statutoiy notiqe of copyright, itls nbt anfBcient that It was without the statutory 
notice whén it came into defendant'épossession, but it must be shown that it lacli:ed 
such notice whén it lef t plaintifC's possession. 

2, SaMB— PUBI.TOATION— DeLAT. 

A delay of the publiQatipn of a. pbotograph for two montbs «nd eighteen days 
after the titlé was Hlëd with tho librarian of congress, as required by the copy- 
right lawi ils ùot unreasonable. 
& Sambt«-Fob What Allowed— Photogbaphs. 

The facts that a photographer arrangea the light, baolcgronnd, and other détails 
for a pbotograph, and posed the subject so as as to produce an artistio and pleasing 
. picture, are sumoieutto sustain a copyright for such ptiotograplt. 

In Equity.; On final hearing. 

Bill for, iiy'unction by Benjamin J. Falk against the Grast Lithograph 
& Engraving Company, Limited. For opinion on motion for prelimi- 
nary iiyunction, see 40 Fed. Rep. 168. 

Èaac N. Falk and Rowkmd Cox, for complainant. 

W^iam 4< EUison and Charlfia Q. GUI, for défendant. 

CoxE, J. This is an equity action to enjoin the infringement of a 
copyright. for a photograph of Julia Marlowe. The photograph was 
taken by the complainant and copyrighted by him as proprietor. It is 
admitted that the photograph was copied by the défendant. The fol- 
io wing are the principal défenses: First. The complainant failed to in- 
scribe upon each copy of the photograph in questioii the notice required 
by law, the photograph copied by the défendant being without such no- 
tice. Second. The proof is insufficieht of the mailing or delivery at thé 
office of the librarian of congress of two copies of the photograph as 
required by sections 4956 and 4959 of the Revised Statutes. i%ird. 
The complainant lost his right to a copyright by unreasonably delaying 
the publication of the photograph. FourOi. The photograph in question 
is not the proper âubjeot of a copyright, and the complainant has failed 
to show any title thereto as proprietor. 

The testimony relating to the first défense should be scrutinized with 
unusual care, for the reason that the value of copyrights will be greatly 
impaired if such défenses are encpuraged. It will be observed that the 
photograph from which the défendant copied the infringing device, the 
solar print which was subsequently colored by its artist and the négative 
of the solar print hâve ail been lost or destroyed. The assertion that 
the photograph in question was Without the statutory notice came from 
two witnesses who testifled from memoiyonly, after the lapse of a year, 
during which time they had examined hundreds of similar photographs. 
' Moreover, their testimony does not agrée, and the principal witness for 
the défendant has given two conflicting versions of the manner in which 
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the photograph came into his possession. In the absence of the photo- 
graph itself this testimony is too uncertain to overthrow the presump- 
tions which follow from the establishéd facts. The testimony for 
the compJainant is to the eflfect that unusual care was takon wiÛi the 
photographs of Miss Marlowe for the reason that the complainaut was 
under contract to issue none that were not copyrighted, and that none 
were issued from his establishment without the copyright notice. The 
difficulty with the defendant's testimony is that it may be true and still 
the complainant, in ail respects, may hâve Complied with the statute. 
In other words, it is not enough to show that the photograph was with- 
out the statutory notice when it entered the defendant's possession. It 
must appear that it was without the notice when it left the complainant's 
possession. There is no évidence to show this. If copied afterwards 
or put upon a new mount the complainant should nôt sufifer. The case 
was before the court upon a motion for a preliminary injunction. 40 
Fed. Rep. 168. It was there held, upon substantially the same facts. 
that complainant's évidence showing a compliance with the statutory re- 
quirements was not overcome by testimony that the copy from which the 
défendant produced the lithograph in question was without the notice of 
copyright. Should the court once establish the doctrine that the oral 
testimony of an infringer that he copied from a photograph not inscribed 
with the statutory notice, is suflBcient to éxculpate him, is it notentirely 
plain that the door will be opened wide for trickery and fraud, and that 
the value of copyrights will be destroyed? Should the court so hold it 
will only be necessary, in the future, for infringers to purchase photo- 
graphs from which the notice has been eut or erased, or which hâve been 
transferred from a copyrighted mount to a plain one. The photograph, 
after having been copied, isconveniently lost or destroyed, and the owner 
of the copyright is left remediless when confronted with the statement 
of the wrong-doer that the notice was absent. The foregoing remarks are 
not intendeâ to reflect in the least upon the défendant or its witnesses; 
they are made only to illustrate the ease with which unscrupulous nien 
can defeat the law if aided and encouraged by such a ruling from the 
court. 

The évidence of mailing and delivèry at the office of the librarian of 
congress, in the absence of any proof to the contrary, shows a sufficient 
compliance. with the statute. The testimony of the complainant's busi- 
ness manager that he caused to be mailed to the librarian two printed 
copies ôf the photograph in question (No. 94) is supplemented by the 
certiBcate of the librarian that "two printed copies of a photograph 
entitled 'Photograph No. 94 of Julia Marlowe'" were delivered at his 
office. If further proof were needed it is found in the testimony of 
the witness \fho saw photograph No., 94 of Julia Marlowe in the of- 
fice of the librarian and identified it as being similar in ail respects to 
the photograph in question. It is trùe that he saw but one photo- 
graph, but it bore the îibrarian's mark, "No. 2," showing with reasona- 
ble certainty that "No. 1" was also there. The proof considered as a 
whble establishes an atmbst conclusive presumption that the conditions 
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of tbe sta'tute were complied witb. Ccdlaghan v. Myers, 1S8 U. S. 617, 
9;Sapi et; Rep. 177. Section 4959 provides that Ihe propirietor of a 
photopaph shall mail to the librarian or deposit with him two printed 
copiée thereof "within ten days after its publication." ■ The certificiite 
of the librarian shows that two copies of the photograph were deposited 
December G, 1888. They were mailed the day previous, December 5th. 

There is some testimony tendirig to show that a copy of photograph 
No. 94 was seen by Miss Marlowe as early as November 5, 1888, and 
that copies were sent to her on Sunday, Novembôr 25th of the same 
yèar. It is doubtful whether this testimony, in any view, is sufficient 
to establish a publication, but it is too vague, shadowy, and uncertain 
to countervail the évidence of the complainant that publication did 
not take place till December 5, 1888. Miss Marlowe is net sure that 
No. 94 was among the photographs sent her, and the other witness upon 
this STibject, called by the défendant j is discredited. The title wasfiled 
with the librarian September 17th, and the copies were mailed to him 
on the day of publication, DecemberS, 1888, — two mohths and eighteen 
days thereafter. No authority is cited holding this to be an unreasona- 
ble delay. 

The complainant testified that he arranged the pose and lighting of 
the photograph in question, worked upthe expression and decided upon 
the attitude; but testimony of Miss Marlowe that he arranged the light, 
the background ànd ail other detailsy and finally posed her, when taken 
in connection with the picturé itsdf, which certainly is artistic and 
uriusually pleasingj is sufficient to snstain the copyright' within the au- 
thority of Sbrowj/V- Gfcwe, 111 U. S. 53, 4 Sup. et. Eep. 279. That 
the complainant was the aathor and propfietor of the photograph is suf- 
fioiently established. The complainant is entitled to a decree. 



• I FiSHER ». Seckist. 
iGircuU Court, N. D. lUlriois. November 16, 1891.) 

1. ATTAOHMBNT— SUFPICIBNOT OF ArriDAVIT. 

An affldavit in attacbment wbich states that défendant is indebted to plaintift 
> "in the sum ot $34,000 damages and interest npon the çovenants in the deed " an- 
nexed thereto does not8ufflcientl7setforth"thenatare andamountof the indebt- 
' edness," within the réquireinent of the Illinois attaohment act, (1 Starr&C. St. 
p. 810, § 3,) when the action ia commenoed by prcBcipe, and no déclaration has been 
med, but sbould state'the f acts relied on as breaches of the ooyenants, and the dam- 
ages siistainédby esich breàch. 

2, Same— Dbbt PRAUDWtBNTtT Gontbaoted. 

Under section 9. autho;rizing an attaohment when the debt sned for is f raudulently 
contracted, "pt-ovided tne statements of the debtor, bis agent or attorney, which 
constitute the fraud, sbaU be reduced to writing^ and hls signature attached thereto 
. ,by himself, agent, or attorney, " an attacbment cannot issue upon affldavits show- 
ing fraudulent statements in writing by the debtor's agents, to which tbe debtor's 
signature is not attached. 
8, Same. ..' - ' 

Nor will aja attaohment issue upon an affldavit averring fraudulent statements by 
' ' an agent, Who attached tbe debtor^s signature therèt6;'whën the statements are îlot 
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attached to the ^davlt or the substance of thein set ont; sincè the créditer cannot 
be allowed to détermine for himseU that the statement will autborize an attacli- 
ment. 

At Law. 

Action commenced by attachment by Olive B. Fisber against Sophia 
S. Secrist upon an affidavit allèging that the debt was fraudulently con- 
tracted. Heard on motion to quash the writ. Motion granted. 

Eastman & Schumacher, for plaintiflF. 

E. A. Sherbwme, for défendant. 

Gresham, J. This is a motion to quash a writ of attachment based 
upon an affidavit, the material parts of which read — 

",That Sophia S. Secrist, défendant, herein, is indebted to this afiSant, after 
allowing ail juat crédits and set-ofls, in the sum of twenty-f onr thousand dollars 
($24,000) damages and inte^est upon the corenants in the deed, a copy bt 
wliich is héreto annexed and made à pnrt of this aflidaVlt. AflBant furthfer 
says that said indebtedness was fraudulently contracted <m the part of said 
'Sophia S. Secrist; and, furtber, thati certain statemeats. were made hy said 
Sophia S. StfCirist by John, M- Secrist, her agent, which constitute said frauda 
and that swid statemwts wei'e Feduced; to writing, and that the signature of 
said Sophia S. Secrist by "her Said agent is attached tliëreto. Affiant f urther 
says tiiat said indebtedness was fraudulently contracted on the part of said 
Sophia S. Secrist; and, f urther, that certain statements were made by said 
Sophia S. Secrist, by her agents K. A. Kimbel, Thomas Lomax, W. O. Crosby, 
and 0. M. Wells, which constitute said fraud, and that said statements bave 
beeii reduced to writing, and that the signatures of said agents are attached 
thereto." 

Section 2 of an act governing proceedings in attachpient (1 Starr & C, 
St. p. 310) reads: 

"To«ntitle a creditor to such writ of attachment, he, or his agent or attor- 
neyvshall make and file with the clerk of such court an afi^davit setting forth 
th« nature and amount of the indebtedness, after allowing ail just crédits and 
set-bffs, and atiy one or more of the causes mentioned iïi the preceding sec- 
tion." :^ 

The proceeding was commenced under subdivision 9 of section 1 , which 
reads: 

— ""When the debt sued for is fraudulently contracted on the part of the 
debtor: provided, the statements of the debtor, his agent or attorney, 
which constitute the fraud, shall be reduced to writing, and his signature at- 
tached thereto by himself, agent, or attorney." 

The deed con tains the usual covenants of warranty, but there is no 
averment in the affidavit of a breach of ail or any of them. The only 
description of the claim or demand is that the défendant is indebted to 
the plàîntiff "in the sùm Of twenty-four thousand dollars damages and 
interest upon the covenants in the deed." This is not a "setting forth 
of the nature and amount of the indebtedness," within the meaning ôf 
the statute. The affidavit should state the facts relied on as breaches of 
the covenants, and the damage sustained by each breach. The action 
was commenced by prsecipe, and no' déclaration has been filed. 
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There îs another, and no less fatal, objection to the afS^lâvît. The 
writ caiinot issue uhdér subdivision 9, Unless an affidavil of thé creditor, 
his agent or attorney, shows, otherwise than by mère averment, that the 
debt was contracted by means of written fraudulent représentations or 
statetnepts bearing the defendant's signature attached by himself, or his 
authorized agent or attorney. The défendant 's signature is not attached 
to the statements made by ..the agents Kimbel, Loniax, Crosby, and 
Wells. The other alleged fraudulerit statements, it ig averred, were made 
by the defendant's agent John M. Secrist, who attached her signature to 
them. But a copy of them is not made part of the affidavit, nor ia the 
substance of them embodied. ii^, it. Thei creditor is not permitted to dé- 
termine for himself thàt thé wj^lten statements, if there .be any, are such 
as entitle him to the writ. The proviso of subdivision 9 was doubtless 
deenjèd riécessary tô |irotec!: the dèbtqr a^jfiinst abuse ofprocess in a pro- 
ceedii^, wtich is sunoinàry and sjjrictiy statutory . It ià true that, under 
the CQnet^iction whioliî the suprerpe coUrt of the state haa.given to the 
precedifig clauses of tbe same/section, itdB;Sufficient,:in proceedings un- 
det tfaem'i that thô «flSdavît follows tbeii* languàge. . But subdivision 9 
ha» not béen cpnstrué<i by thaï cotirt, aùd, in vievr of its dear and ex- 
plicit ïanguage, 1 tlîijQk the aâdavit is déféctive. Motioa sustained. 



CoUI^TÈR r. STAFi^ÔKD. 
'iCtrtuit Court, KW'OsTtlnDtoniJr.I). November 9T,1891.) 

1, TAX-DWD?rrIppTATIOS OP ACTIOIÎS. 

Codé WBsli.'f 2â89, piroviding that no suit forthe recovrirjr oïlands sold for taxes 
'ShàÈ bé eobiâiéiiMâ mbrë tUàn tbree years aftet- tba recordingr of tbe taz-deed, Is a 
complète detebse to asidtbrongbt aftertbattime, trhen tbe recorded deed isvalid 
upoa Ms.f^é;:and plaintiff cannot sbowtbat ideed, Is void by,rpaaou of Irrega- 
larities in tbe prior procèedingk 

2. Statdtbs — ^Adoption froh Another Statb— CoNSTKroTioN. 

A state 'wblpb «^pl» front anotber state a statute wbich bas been construed by 
tbe higuest court tbereof isconclusively presumed to adopt it Witb tbe coustr action 
tbus piaced upon it. 

At Law. Action by Samuel Coulter against John À, Stafford for the 
recovery of iand sold for taxes. Jury; waived, and trial by the court. 
Judgment for défendant. i- 

^^is^n, 0eei,rin & Orem^ îoT plaintiS. 

Bat^isi^ Shipley,, ior détendant. 

: , Hastjtqib), J. Thia is an action to reoover real estatejSÎtuated in the 
îdty of Seattle. ; The pl»intiff claims to be the pwner in fee-simple, de- 
raigning his ititle by, megne çonveyancesi from a patentée of tbe United 
States. (iThe, defeodiwit ig ip possession, ;haying entered ip the year 1886, 
i<Gjaiming:title,by virtoe;of ajtax-dçgd to hdm executed by the sheriff pur- 
suant to «Mlepf.the Iand: în 1883 tç!:H. J. Jacobs, foi; f delinquent tax 
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for the year 1882. The plaintiff disputes Ihe validity of the assessment 
and sale of the property for said tax, and dénies that the shériff had any 
authority to make the deed. The case has been, by stipulation of the 
parties, tried without a jury, and submitted to the coart for its décision 
of ail questions involved. On the trial objections were made to certain 
deeds offered in évidence by the plaintiff, and my décision of the ques- 
tions so raised as to the validity of said deeds was reserved. I now over- 
rule said objections, and give the plaintiff the full benefit of ali the évi- 
dence offered in his behalf; and I hold that the plaintiff is the owner of 
the land, and entitled to a judgment as prayed in his com plaint, unless 
the défendant acquired a valid title by the tax-sale and sheriff's deed, or 
unless the action is barred by the sfatute of limitations. In 1882 the 
land in controversy, as part of a larger tract owned by Albert Carr, was 
listed for taxation in the name of said Carr upon the assessment roU of 
King county. Said assessment roU was made in the form prescribed by 
statute, being ruled in columns so as to admit of descriptions of property 
in the most convenient and concise way. The tract referred to, of which 
the property in controversy formed a part, was described in the assess- 
ment roll foUowing the owner's name thus: . 

N. K. ^ ol s. W. % of N. W. U ot S.E.Vi | 20 1 25 | 4 | 2.60 | 81 ' 

Thè figures in columns indicate, as shown by explanatory head-Iines, 
section No. "20," township No. "25<" range No. "4j" number of acres 
in the tmct, "2.50;" and road-district No. "31." This description is 
accurate so far as it goes. Objection is made to it, however, on the 
groufld that it is incomplète, in this: that it does not specify township 
25 north and range 4 east of the Willamette meridian ; and this supposed 
imperfection in the description is the basis of the only point madeagainst 
the regularity and validity of the assessment and sale of the property. 
In connection with this objection it is proper to note, as it is a matter 
of common knowledge, that King county is whoUy north of the parallel 
and east of the meridian, which are the initiais of the governmeut sur- 
veys of ail the land therein. ' 

One objection to the tax-deed is on the ground that the original cer- 
tificateof sale issued to Jacobs was not produced to prove the assignment 
thereof to the défendant. The fact of the assignraent was testified to on 
the trial by both parties to it, Mr. Jacobs and the défendant. The law 
in force at thetime of the salesecured to the delinquent tax-payer a right 
to redeem his land atany time within a ijeriod ot three years from the 
date of the sale, and prbvided that, in case of his failure to redeem within 
that time, the holder of the certiôcate of sale shoùld be entitled to hâve 
a deed executed by the sheriff of the county, which should bave th» 
effect to convey to him absolutely the title to the property. This land 
was not redeemed, and où the 14th day of July, 1886, Which was more 
than three years after the sale, a deed was made by the sheriff tô de- 
fendant, purporting to be a tax-deed pursuant to the above-mentioned 
sale to Mr. Jacobs. Before the right of the holder of the certificate to ■ 
bave a deed had matùred by lapse ôf the time allowed for rédemption, • 
section 2984 of the Code, which containg the provisions ôf laW confer- 
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ring upon the sheriff ail the authority which he had to exécute the deed, 
was ameudèd by the addition 6f a proviso requiring the holder of the 
certificate to serve a notice upon the person in whose name the land was 
assessed, personally, or by publication, if he be not found within the 
county, not less than 60 days prior to the expiration of the time for ré- 
demption, and to make proof of the giving of such notice in a prescribed 
manner before he should be entitled to receive a deed. This amendatory 
act is gênerai in its ternis, making no exceptions of cases in which the 
rédemption period was about to expire. It repeals aU conflicting stat- 
utes, and contains no saving .clauses. The act was approved Febru- 
ary 3,,'1886, and Went into effect the same day. The 6th day of May, 
1886, was the last day of the three years allowed for rédemption of this 
property from the tax-sale. The time intervening between the approval of 
said'aet and the 6th of May was ohly Qldays. This time was not suffi- 
ciôit, coneidering the usual delay in publication ©f the laws after their 
passage, ;tO afford a reaÈonable opportunity for eompliance with the ex- 
afetiotisiof the new lawtr; Although it was,; for' the reason just given, im- 
practicable tocomply with tlie requirôments of this statute, the plaintiff 
now insists that, without eompliance, no right to a deed eould imature, 
because the law so déclares in plain and mandatory.language. The de- 
fendant,: arguing to th» contrary, maintains that, if the act be construed 
literaUyi it would deprive him of ail rights under his cûntract of pur- 
chase, and therefore impair the obligation of a contraCt, and therefore 
rend er said act unconslàtutional and voidv ■ 

The défendant also relies upon the^ statute of limitations as a bar to 
this action, : Section 2939 of the Code provides that "any suit or pro- 
ceeding fo5;:the recovery of lands sold for. taxes, except in cases where 
the; taxes hâve been paid or the land redeemed, as provided by law, shall 
becommenced within three years frôm the time of recording the tax- 
deed of saJe, and not thereafter, except by; the purchaseratsthe tax-sale." 
The defendant's deed was recorded more than three years before this suit 
was commenced. The land was sold fora tax, which bas not been paid, 
and it bas not been redeemed. If the deed ia held to be valid, there 
can bc: no question but what the case is fuUy within the statute, and 
barred by it, The only argument in behalf Of the plaintiff on this point 
is that the deçdis void, and entirely impotent to serve either as a con- 
veyance of the title, or as a starter to set time runniiig,,and bring the 
cage within the protection of the statute. . If the bar exists only in cases 
where valid tax^deeds hâve been recorded, then it must be necessary, in 
order tosdeteïwine whether a case is barred or not, to tryit on itsmerits. 
To so hold ip «quivalent to holding that the statute is toOt a bar in any 
ca^e, for, |if thedeed conforms to the requirements of the law in ail re- 
spects, iiwiilicoovey the title, and a défendant claiming under such a 
deed mustjpïevail. by reason of having a perfect title,— that is to say, 
win the çaae on its merits; and, if the tax-deed be invalid by reason of 
non-obseïvftiice.of any essential provisions of the law,, the plaintiff canr 
not be defeafced ivithin any period of time. Such" doctrine is contrary 
to the manifegt design of this species of législation; The purpose of a 
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statute of limitations îs to put an end to strife, by cutting off the right 
to dispute the validity pf proceedings to divest the owner of his title 
after Ihe lapse of a definite period of time. The décisions of the su- 
prême court of the United States so maintain. In the opinion of that 
court, written by Mr. Justice Grier, in the case of Pillowv. Roberts, 13 
How. 477, this language is used: 

"Statutes of limitation would be of little use if they protected those only 
who could otherwise show an indefeaslble title to the land. Hence color of 
tltle, even under a void and woithless deed, has always been received as évi- 
dence that the person in possession claitus for himself, and of course adversely 
to ail the world. * * * In order to entitle the défendant to set up the bar 
of this statute, after flve yeara' advefde possession, he had only to s how. that 
he, and those under whom be claimed, held under a (Jeed from a coUector of 
the revenue of lands sold for the non-payment of taxes. He was not bpund 
to show that ail the réquisitions of the law had been complied with in order 
tomakethe deed a valid and indefeasiblé coii voyance of the title. If the 
court shôuîdrequire such proof before a défendant éduld hâve the beneflt of 
thifl law, ît would require him to show that he hàd no need of the protection 
of the statute before he could be entitled to it. Such a construction would 
an nul the act.altogether, which was evjdently intended to save the défendant 
from thé difiiculty, after such a length of time, of showing the validity of 
his tax-tit'ie." 

In the case of Wright v. MaMison, 18 How. 50, the court in its opin- 
ion quotes and approves the abov« extract from the opinion in PiUoU) v. 
Robert». 

Section 2939 of the Code, so far as it afifects this case, is in words and 
effect the same as a statute of Wisconsin, (the only important différence 
being that the last seven words of section 2939 are not found in the 
Wisconsin act,) and was judicially construed by the highest court of that 
state, and by the suprême court of the United States, many years 
before its adoption hère. In the case of L^ngweUv. Warren,2 Blaek, 
599, the suprême court cites a lineof décisions by the suprême court of 
Wisconsin, holding that the grantee in a tax-deed is not reqtiired to es- 
tabliah the validity of his deed in order to maintain a plea of the stat- 
ute in bar of an action to recoverthe land. In the opinion of ihe court 
Mr. Justice Swayne says: 

"In Sprecher v. WaTiéley, 11 Wis. 432, the subject came again under Con- 
sidération. The court reafflrmed the principles of the former décision. In 
answer to the objection that it should be shown the land had been regularly 
sold, and that the offlcer whoexeçuted the deed, had authority to give it, they 
say: 'But if this is a correct view of the statute, we fail to perceive any 
object in passing it; for, when the public authorities hâve proceeded strictly 
according to law in listing the lands, assesising the tax, making demand for 
the same atthe proper time and place, àdvertising for non-payment of tax, 
etc., and bave observed ail the requlrements of the statutes up to the exécu- 
tion of the deed, surely the tax-deed in that case mustconvey a good title, or 
our revenue laws are lUusory, and thapower of the govemment to raise 
means by, taxation upon the property of its citizens necessary.fpr its own 
support and action is entirély impotent ancl vain. But we think a party can- 
not be required to show that his tax-dèèd has been regfulàrly oMaihéd before 
fae can claim the protection of this statute, since such a conâtructiou renders 
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jthelaw unnecessary and useless.' .* * .^ ,Tlielapse,of thetimelitnited by 
'such statutes iipt only barred the. réinedy, but it extinguishes the right, and 
veats a perïect titlfe in the adverse holdisif. . ' It tolls the ehtry of the peiaôn hav- 
ing the rîght, lànd' conséqnently, though the very right be in thé défendant, yet 
1he cannot jUBtify Bia ejecting the plaintifl.' Bull. N. P. 103; Stocker v. 
Bemy, 1 Ld, Baym. 741 ; l'aylor v. Horde, 1 Burrowa, 60; Barwiak v. Thomp- 
son, 7 Term E. 492; Beokford v. Wade.ll Yes. 87; Moore v. Zuae, 29 Pa. 
St. 260; Thompson v. Qreen, 4 Ohio St. 233; Newcomhe v. Leamtt, 22 Ala. 
631; Wyiiny.IÀé^bGiB. 217; CAî7e« ViViones, 4 Dana* 483." 

Thèse decisiona are controlling, beeause this court csinnot disregard a 
rule established by the solemn judgments of the highest court of the na- 
tion; and for the further reason that, in adopting a statute of Wiscon- 
sin after it hadbéen construed by th'è décisions of the highest court of 
that State, it mùst be Conelùsively presumed that the legiisjature intended 
to adopt the 'décisions éxpduriding it as well as Ihe létter of the law. 
Thegrounds ôif the objection to it do nôt appear on the face of the de- 
fendant's tax-deed. Therefpre this caseis to be distinguished from the 
case of Moare v. Brown, 11. How. 414, in which it was held, by a ma- 
jority of the justices of the- suprême court, that a statute of Illinois, of 
a pecoliar pattern, prôvidiiùg that actions to recover real estate, of which 
any perSbn lïiay be possësâëd by actual reëidence thëreon, having à title 
deducible of record from the state or the United States, or any ofBcer 
authorized to sell thà saine. for îlon-pay ment of taxes or Hpon exécution, 
shall be bronght within aevèn years next' after possession being taken, 
was not meant to give protection to a person in possession under a deed 
Void upon the face of iti 'Aûother case cited by eounsel for the plain- 
tiff is Slt[fidd V. jBaratwre, (lowa,) 32 N. W. Rep. 270. That was a 
suit to redeemiland froiu a sale for taxes. The purchaser had obtained 
a deed withimt having complied with â statute similar to ours prescrib- 
ing a notice to be given as à prerequisite to a right to bave a deed, and 
the statute of litiiitatinns' of > that state was pleaded as a défense. The 
court held tbat, as the i required notice iwas not given, the officer who 
«xecutéd the deed, was without authorityto do Bo; that, notwithatanding 
Such lackof authorityj the deéd was not void; thàt itoperated to trans- 
far the title to theipropèrty, but not to eut off the right of rédemption, 
and while that right continued the statute of limitations Could not begin 
to rup. If I.QOuJd çonçvirin that décision, and fplJpw it in this case, I 
jWould be bpûfl4i to rendej j^idgment against the plaintîff on the ground 
that an action iaittîlaw to recoVer real iproperty is not maintainable in a 
drcuit coxîrtJOf thé I United 'Stàtésiagttinst the owner of the légal title, 
àïid leavé hitfl W ajiply to à court Of chèliicéry for snéh relief as hemight 
bbtain thereijy la biU to tédéêiu. Styfiet^'v. fféolyy^^i'çd. Rep. 2, was 
also a suit in ç(jijity',to reclçein, and therefore not ip point in this case. 
Xam upahle tè find.ia àny of the autnprities cited t»y eounsel for the 
plaintiff support for bisjcontention. It isroy opinion that this case is 
barred by tÂie statttte of liiKiitations of this «tate, abOH^e quoted. Gh that 
ground thër^tt^^Sl bè a jùi^gin^bt ibf^hè deifeâdânt, ànd'i^ iâ unuecessary 
fbf ihe to èx^ï'éSS âiii ,^^fniôn ;ùpoii tlie ptherquéstia^, V?iiîch bave Beerî 
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Daîiïorth a al. 0. National State Bank of Elizabeth. 

(Oirottit Court of Appèals, Thtrd C%cûit Novembèr 18, 1891.) 

1. NATIONAI. BÀIIKS-tWHATÎIB DlBOOPHTING— USOBT. 

The purchase of acceptée! drafts by a national bank from the holder wltbout hi» 
indorsement at a greater réduction tlian lawful interest on tlieirface value is adis- 
countingof those drafts, withinthe meaning of Rev. St XJ. 8. S 5197, which prohib- 
its sucta bank from takiug interest on any loon or dlsooutit made by it at a greàter 
rate than is allowed by the laws pf the »tate whece it is situated. 

2. SAMB— FOBFEITUBE DP •iNTBBBS'f— WhO MAT DErBND, r 

The àcceptor of the dralts so purchased may défend àgainst the recovery of In- 
terest theïeon by the bank, nnder section 5108, which provides that the tàking of 
as unlawfùl rate of int^>èBt shàll be deemed a f orfeltture of the entire interest 
. wltich the '^bill or other «vidence of debt oarries wltb- it;" for this provision d»- 
stroysthe interestrbearingpower of theiinstrumeut. 

3. Saihb—Patmbnt— Application. , 

Where thé accepter of tbè df afts makes a payment to the bank 'Withont any di- 
rection as to its applitsatton, it cànnot be àpjpllea to the f oileited interea't, but must 
be «redited on the faoe valtte of the draf tB. I 

Error to the Circuit Court Of the United States Ibr the Distinct of Nefw 



Aôtiôn by the National State Bank Of Elîîàbëth àgainst Waldo Dah- 
forfh and Seth B. Ryder. The çoi^irt diiected a verdict for the plain- 
tièf for the whole amount pf its claim, and from the judgment thereon 
défendants bring error. Judgment reversed. ; 

A. 8. Broion and Janiea H. EiigKi^jfotTplamtiSs in etTor. 

R. F. LindafitMTi^, foir défendant in error. 

BefOTé AcHEsoN, BuTLEB, and Wàlks,; JJ. ; 

AcHBSON, J. This action was brought by the National State Bank of 
Elizabeth, a national bank located in the state of New Jersey, against 
Waldo Danforth and SethB.Hyder, èxécùtors of thé last willbf EdWard 
G. Brown, deceased, to recoverthe amount of certain drafts and îiiterést 
thereon. The material f^cts diselosed by the reçor4 are thèse: Br^ipard 
Bros, drew nine drafts, payable to the order of themselves, upon Ed- 
"ward G. Brown, whoaceepted the sarae. Afterwards, and befbre the 
îMaturîtyofteè drafts, Bralhard Bros, ihdûrsedyànd placed them in thé 
hands of James W.Raynoi', a broker in cotiiiùérciàl paper, for sale, S(dd 
the plaintiff bank bougSt t^je dy^f^ fronpi Raynorat a discount, at the , rate 
of 15 per centum per annum for the length of time they had tp run, pfty- 
ing to Raynor the face amount of the drafts, less the said discount. The 
bank did ttdt know that Rayhor was actirig for Brainard Broa., or that 
the latter thèh owhed the diiafts. Thé légal rate of interest in the staté 
of New Jersey was 6 per centuiii për arinïlm. OnApril 5,1889, Ryder, 
one of thè' ëxecutôrs of B*rOT«'n,'paid tô thé bank ^2,500. Shdrtlybe- 
fore, thé cashier of the bânk had màde â demand on Rydér for théiiitei'- 
est on thé drafts. Ryder côiiteùlted his counsèl, #ho àdvised him rtot 
to pày the interest, but to màke â chéck for éVen 82,50Pj *hieh^vïis 
flomeïMng more than thè intéi?ést wouM bè, and give it to the bt^ik'. 
•This ïiyaér did, hahdisg the chéck' to tfié cashiér ttrithout saying Mp 
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thing. He testîfied that his întention was to make a gênerai payment. 
The cashier, without the consent o^ knowledge qf Ryder, credited the 
$2,500 on account of interest. The défendants resisted the recovery of 
anything aiore Ihan tbeamount of money advanced by the bank on the 
drafts, lesB the payment of $2,500, claiming that ail interest was for- 
feited under the following provisions of the national banking law, (sec- 
tions 5197, 5198, Rey. St.:) 

"Sec. 5197. Any association may take, reçoive, reserve, and charge on 
any loan or discount made, or upon any note, biil of exchange, or other évi- 
dence of debt, interest at the rate allowed by the laws of thé state, territory, 
or district wherç the bank is located, and no more,; ei^cëpt that where, by. the 
lawsof any state, a différent rate is litnited for banksQf issue organized under 
state laws, the rate 80 Umltedshall be allowed for associations organized or 
existing in any such state uiiàer this title." Whén no rate is flxed by the laws 
of the state, territory, or district, the bank may take, reçoive, réserve, or 
charge a rate not exçéeiiing seveni per ceotum, and siiçb interest may be taken 
in advance, reckoning the days for wbieh the note, bilI, or other évidence of 
debt bas to run. And the purchase, discount, or sale of a honaflde bill of 
exçh^nge.'payableatanother place th«n tho place ofsijph purchase, discount, 
or sale, at not more than the current rate of excbange for sigbt-drafts, in ad- 
d^t^n to the interest, shall not be çoiisid^red as taking oi'. receiving a greater 
ràtè;.of interest., ■'!";;■ , ;' ' " ,' _' " ' , 

"SèçrslQS; ïbè taking^ réceivihg, fëserviiig, or charging A rate of interest 
greateir than is allowed by the ipi<eCedingi Section; Wben knowingly dône, sball 
be deemed a forfeiture of the entire .interest which the note, bill, or othér 
évidence of dçbt c^rriea withtjt, or which has been agreed to be paid thereon. 
In case the greater rate of interest has been paid, thepensop by whom it bas 
been paid, or bis légal represeptatives, (uay recover back,.in an action in. the 
nature of an action of debt, twice the îiàioiirit of the intérèst thus paid from 
the association taking or receiving the same: provided such action is com- 
menced^witbin twoyears fifom the time the usurious %'ahsaction occurred." 

The court below overrujed the défense, assigning as reasons for so do- 
ing the following: 

"M'ht. That the transaction was not asnrions, tberé being a diSerénce be- 
twèendiSËount and purchase.' 

"Second. That tb« payment made by Byder upon the indebtedness was 
either a distinct payment upon interest, or, if a payment generally, must be by 
law ci;editeâ upon the interest account in this transaction. 

"Third. Tbat, if the transaction \yas usurious as to Ërainard Bros., the 
drawers of the draifts, that dbes not relieve the défendants from liability to 
pay the fuil amouiit." 

— And by direction of the court the jury rendered a verdict for the 
pl^intifffor thewhole amount of its claim, namely, the sum of813,- 
654.44, and judgmenttherefor was enterod. 
: We are now to détermine whether thèse rulings were correct. Un- 
do'abtedly, the suggested distinction between discount and purchase bas 
been judicially recognized as existing undçr state usury laws, and it has 
been held that, without infraction of ,tbo8e laws, a promissory note or 
draft, valid in its inception, and originally free from usury, may be 
purchased from the holder at any agreed price, witbout regard to the 
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rate of intèrest fixéd by law. But such décisions are ûot applicable hère. 
Banh v. Johnson, 104 U. S. 271. It was there held that, so far as 
loans and discounts are concerned, "the sole particular in which national 
banks are placed on an equality with natural persons is as to the rate 
of intèrest, and not as tO the character of contracts they are authorized 
to make." In that case a national bank, lôcated in the state of New 
York, aequired from the payée certain promissory notes, business paper, 
and valid for the full amount in bis hands, at a déduction exceeding the 
lawful rate of intèrest, and the notes were trai;isferred to the bank by the 
indorsementof the payée, imposing upon him theordinary liability of an 
indorser^ • By the law of the state of New York it was not usurious or 
unlawful for natural, persons thus to acquire business paper, the transfer 
being treated as ai. sale. : . But the suprême court of the United States ad- 
judged that the transaction was a discount by the- bank, and was withtn 
the prohibition and penalty of sections 6197 and 5198 of the Revised 
Statutes. .New the only distinction between that case and the case in 
hand ie that hère the bÛl-broker who negoti«,ted with the bank, and who 
was the ostensible owner Of the drafts, transferred them to thé baûk by 
mère deliyfery, without his own indorsement. Does thi» circumstancô so 
distinguish the.two cases as to justify the conclusion of the court below 
that the transaction in question was not a discount, ,witbin the meaning 
of the siBctioBS above quoted? 

In Fkckna-v. Bank, 8 Wheat. 338, 350, the suprême court of the 
United Stateis, speaking by Judge Stoky, said: 

"Nothing can be clearer thaà that by the languageof the commercial World, 
and tbe settled practice of banks, a discount by à batik oieans, ex tii tetinîrii, 
a deductiioQ or drawback made upon its advances or loaàs of raoney tipoh 
negotlable; paper, or other évidences of debt, payable at a future day, which 
are transferred to the bank." 

— And ïtytaa added that; îf the transaction there was a purchase, it waâ 
"a purchase by way of discount." It will be perceîved that the aboyé 
définition of discount embraces as well à transaction where money is ad- 
vanced upon paper transferred to a bank without the indorsement of the 
previbus holder, as the case of a strict loan thereon, where the relation 
of debtor and creditor is ereated. Mr. Justice Matthews, in Bank v. 
Johnson, mipra, tersely defined "discount" as "the différence between the 
price aiid the amount of the debt, the évidence of which is transferred." 
In Tracy v. Talmage, 18 Barb. 456, 462, the court said: "Now to 'dis- 
count' includes to buy; for discounting, in most cases, is but another 
term for 'bu'ying at a discount;'" and this proposition the court of ap- 
peals of New York cited with approval in Bank v. Savery, 82 N. Y. 291, 
302. In Bank v. Baker, 15 Ohio St. 68, 85, the court declared: 

"itls also undeniably clear that the term 'discount,' when used inagen- 
eral sensé, Is equally applicable to either business or accommodation paper, 
and is appropriately applied either to loans or sales by way of discount, when 
a sum is cOunted off or taken from the fàée or amount of the paper, at the 
time the money is advanced upon it, wbether that sum is taken for interëst 
upon a loai), or as the priOe agreed upon a sale." 
v.48F.no.4— 18 
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In Pdpev. Bành, 20 Ean. 440, '^iï^the courtjfeid: "And the tetm 
•dîôcounting' includes'purchase, as wèll as loan.'"'ÎIt isworthy of ob- 
servation that the opinion of the stfprèmô court of'KaûBas in.that case 
"was délivÀred by JudgeiBREWER, noW an associate justice of the suprême 
cotlrt ôîf the United Statês. In- Banh v. Sherbum&i 14 lïl. App. 566, 
the court expressed the opinion that '^ a purchaseîîïiày be àiade by way 
of discount equally as well as a loan toay be ibadô-by way of dis- 
count." This question was before the court of appeala ôf the state of 
T^éwYoj^ in Bank Vk'Savery, mpi'a, where the facts werè Bubstantially 
the satîïéias they are hère, There -a negotiable pronsîâsory note, duly 
Indorsedysffas deliveredlby the holder to a finn of brokers, to whom he 
Wtii» iôdebted, with diwctions to sell the note, an(d' apply the proceeds 
on thatJÎûdebtedness. They accordingiy soid and'd«iivetied the note to 
the baakv without their own indor&enaent upon it, at a greater rate of 
reductloit than lawful interest. Thé court of ap{>^al8 held that this waâ 
a discount within the naeaning of the state act; whteh aothorizes asso- 
ciàtiOKiBioîganîzed und«rit"to carry on the businîesaiîëf Imhking by dis- 
icountifi^ feills, notes, àndother évidences of deMt^' 

Ul«M3i the score, then, of judicial authority, thb tioaclusion is well war» 
rantedtthat, in the business of bankîng,i "discount,'' iû the ordinary ac' 
ceptanoe ôf the t«rm, includes what is ealled "purohàse.*- Wefind noth- 
ing in the national banking law to suggest that Qongreàs ûsed the Word 
in any M^er than itsuauâl . commercial sense, or intèbded to make the 
distinction between discount and purchase insistedién 1^ the défendant 
ip ej;çqfi.ri ^uti upoii tli^,;f]^e of ^h,e s^atut^jt^ep^rç, we think, déci- 
sive indications to thecontrary- Ail the powers national banks hâve to 
deal iji;a«gotiable paper and bther évidences -ofdebt are>«onferred by 
Sectito"®l36 of the Reviséd StatuteS. Thegrànt bfprtwërià this: 

"To exercise * * • ail such incidentalpowersasshall be necessary.to 
carry on t^iç business of bankiug ; by di^countii ng and; negotiating promissory 
notes, çîriwt^i'biils of ejççbajliger apd other évidences pf d,ebt;. * .* * by 
Ibuyiiig àiid'Séliing exc^aiige^ coin, and bulliôu; by loànih^ inoney oh personal 

secarity.''*'-"- ;• ■"■'-'"-•■ ■■'■''■ ■' ■ ■■■ ; ■. ■■--■ 

, .NoiiK, f^eariy, no anthorityis hereby,givento national .^apks to ac- 
quire nptpg, drafts, etCi,,otherwisp thap:^ way of disQÇiiintf ; ; The term 
"negoti^ting," îis hère nsed, does npt eplarge the ppiver, of acquisition, 
but ponceras the disposai by a bankoiÇ^the notes, jetc., it Jçft3.y hâve ac- 
quired, apd .authoriïes the transfer:,,t|>ereof by ;the bajj^ij!. 1 Morse, 
Jîanks, |,f/^,:,p. 156, , ,if,;th|en, there is aRy.iessentJar^iÇ^Tence bet](v,een 
discount ,ftijd, pu j-phas^, 4Mf pla.in tliat a national" ba«k cfuyiot l^wftilly 
take title;ip(jpaper, by pàrplja^e,, for, wl^eye there isnpgj-ant of power to 
thèse l>Mi!^itig assopiatipns to do anact, a prohibition ^gainst the exer- 
cise of the power^is implïed. First Nat. Bank v.Nçtioml Exchange Bfink, 
92 Ui. S. 'J22. T'hen pbsei^ ''disçpûjptîtig" proniissory 

aotes, àfkiiSf ètp. , is çqnt0fii'.'if;y' th^^si^me parag'raph' ^hip^; àuthorizes 
'''buying '* exchange, coilJ,; ând tiullippl i Thp statute : thus • évinces great 
caie . and . nice discrimination in the use of words. Again, tttrning 
to the concluding clause of section 5197',' we find iftthOTe declafed that— 
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"The purchase, disco.untj or sale of a honaft^e bill of exçhange, payable at 
anothér place tban the placé of such purchase, discount, or sale, at not more 
than the carrent rate of exchange for sight-drafts, in addition to the interest, 
shall not be considered as taking or receiving a greater rate of interest." 

The obvjous. déduction îs that but for this saving clause the described 
purchase wouid bave corne withJn the previous limitation as to the rate 
of interest on loans and discounts. Then, too, as Judge Matthews 
pointed eut in. Banh v. Johnson, mpra, "hère the purchase, discount, 
and sale of bflls of exchange are classed as one, and subject to the same 
rule and rate of discount.^' Page 278. 

It is incredible that, while the statute carefully restricts the rate of in- 
terest upon loans and discounts, it was intended that national banks 
should bave the right to buy commercial paper aé any agreed price, 
without respect to the usury laws. This, in eCFect, would be to relieve 
thèse institutions from ail limitation on the right to charge interest whein- 
ever the transfer lakes on tbe form of a purchase, and is so denom- 
inated. 

Wé are then cpiistrained to differ with the court below as to the nat- 
ure of this transaction, arid to hold that the bank acquired the draîls 
Bued on by discount, or by purchase by way of discount, which sub- 
stantially are one and the same thiiig. 

But it is contended that, even if the transaction between Brainard 
Bros, or their brpkpt, Raynor, and the bank was usurious, the forleiti- 
ure prescribed by the statute is not an available défense to the executors 
of Bro^n, the àcceptor of the draJts; and so the court below held. But 
this view, in our judgment, is against the words of the statute, and 
defeats the l^isiative intention. The language of theact is plain: 

"The taking. receiving, reserving, or charging a rate of interest greater 
than it> allowed ^y the preçeding section, when knowingly donc, shall be 
deeiuéd a îorfeitùi'e of the eàtiré Interest which the note, bill, or otlier évi- 
dence ofdebt carries with it.'or which bas been agreed to be paid theredn." 

The forfeiture hère denpunced attaches to the instrument itself, and 
the conséquence inheres in it. As it carries no interest, how can any 
interest thereon be recoverable? The clause opérâtes directly upon the 
bank,, and affecta its power. The slatutory franchise to recover inter- 
est is lost by the commission of the illégal act. Being without right to 
deinand interest, the offçnding bank cannot recover interest from any 
one, The right to défend is not made a personal 6ne; and herein, it 
wiU be perceived, therç is a marked différence between this provision of 
the la-w and the one immediately succeeding, which gives a particular 
remedy to the person byyvhom the excessive interest has been paid. 
^e arp therefpre of the opinion that the plaintiff^ in error may défend 
under the forfeiture clause of the act. 

We are, aware that this conclusion is at variance with the ruling of the 
suprême cojurt of Ohio in^ Srinùfi v. Bank,,2^ô Ohio St. 141, and of the 
suprême court of New Jersey in Bank y. IktteU, 47 -N. J. Law, 233; but 
we are in a|<îcord with the décision of the suprême court of Pennsylvania 
in (f^riç y. Rei^ij.07 Pa. St. 251. TÙere, the objection being^jaiafiiB 
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that thô, maker of a note discounted by a national bànk (the équitable 
plaintiff) for the payée at a usurious rate of interest coùld not défend be- 
cause the! illégal interest had been paid by the payée, the court declared: 
"The answer to this is that the bank, by its act, bas destroyed the in- 
terest-bearing power of the note, and can recover no interest upon it from 
an^'body." 

We are brought now to the considération of the question how far a 
vàlid défense eXists to the claim in suit. It M'as sèttled by the case of 
Barnet V. Bank, 98 U. S. 555, that, where unlawful interest bas been 
paid to a national bank, it cannot be used by way of set-off or payment 
in a suit by the bank on' the bill, note, or draft.. This principle is ap- 
plicable hère, so far as relates to the usurious interest taken by the de- 
lendant in error in ijts transaction 'vyith Raynbr. It is true the illégal 
inteireSt was not hère pàid to the bânk in money, but it was paid in what 
was thé equiv9,lent. Eàynor was thë apparent oWner of drafts good in 
his hânds for their face amount as against al! the pairties to the paper, 
and which, indeed, in the hands of JBj-ainard Bros., themselves, were 
thiis good as against thé acceptof. Thèrefore^ the trâfasfer of the drafts 
ta thë.bankoperated as a payment of the amodntcharged for discount. 
This point was expressly so ruled by the court' bfkppeàls of Né^ York 
in Nashy. Bank, 68 N. Y. 396, which was ah action to récovei" penal- 
ties under a state act ideiitical , as 'regards the taking of interest, with the 
natibnal bankinglaw. "The same fuling was' alsb madis'by thé court of 
errors aiid appeals of New Je^se^ in Bank v. Gàrpenter, 52 N. J. Law, 
165, 19 Atl. Rep. 181, which tvas à suit for a penalty under section 
6198, Rev. St. To the exteht of the face amoUntof the drafts, then, the 
bank had an enforceable claim. 

But we are çlear that no interest upon thë drafts after théii* inaturity 
was recoveràble. The statutory forfeituye is not of part of the interest, 
but ail of it. , "The entire intérestwhich the note, biil, oyother évidence 
of debt carries with it, or which bas been agreed to be paid thereori," is 
comprehensive language. It would be difficult to émploy b'rbader terms. 
The legislàitive intent, wé think, was titteriy to déStroy the iritérest-bear- 
ing capsicity of the instrument. The interdiction of a récovery of inter- 
est by the trahsgressing bank is salutary, and full effect should be given 
toit. Thèse views hâve prevailed in thë courts.' In BanJiv.Stauffer, 
1 î'ed. Rep. 187, (Cir. Ct. W. D. Pa.,) a national bank upon the dis- 
count of a note had chargedand received more than the légal rate of in- 
terest between 'the daté and raaturity of the note, and the question 
"there, as hère, was whether this slibjected the bank to à foffeiture of 
the interest which othèrvi^ise would ' hâve accrued upon the note after 
its matUTi'ty. Judge McKennan held that it did, and that nothing 
could be recovered but the face amount of the nOté, The same point 
arosë in Bankv. ChUds, iSS'Mass. 248, and the suprême court of Mas- 
sachusetts ruled that, whîle illégal interest paid to the baink upon the dis- 
'cOunt of a note could bot be set-off in a suit brought on it, ^et the bank 
was entitled to récOyef only the face of the note, wSthout interest. So, 
too, in Alvès V. Bank, S'Brbwne, Nat. Baiikr. Cas. 452, the court bf ap- 
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peals of Kentucky decided that by receiving a greater rate of interest 
than was lawful the bank forffiited ail interest accruing by law upon the 
discounted note after its maturity. This was also adjudged by the su- 
prême court of Pennsylvania in Guthrîe v. Reid, supra. The court there 
said: 

"It is settled law that where a national bank takes, receives, or charges 
more than the légal rate of interest in the discount of a note, the interest- 
bearing power of the note is destroyed; and, when once so destroyed, it re- 
mains 80. The taint of usuryclings to it until paid. It is a dead note there- 
after, 80 far as interest is concerned." 

It only remains for us to consider the question of the application of 
the payment of $2,500. We bave carefuUy examined the évidence, and 
are of the opinion that it was not sufiScient to warrant a finding that the 
payment was made specifically on account of interest. The burden of 
fihowing this was upoii the bank, especially in view, bf the circumstances 
df the case. No interest; was legally demandable. ' Besides, Ryder was 
àcting iri à Représentative capacity, and he had no^fight to appropriât^ 
the funds of the estate of thé decedenti Brown, to forfêited interest. Cer- 
tainly, he made no express application ôf the morieyto interest,, and 
such an application by him is hot t6 be lightïy ihferrèd, but should be 
satisfactorily proved, The cashier of the bank himself testified that wjien 
Ryder haîided him the checK ''hè did riot sayît wa^ for interest;^ but 
"went right away withoiut saying anything." TJnder the evidéùcé, it 
mùst be r^arded as having beena genemlpaymehfj and, if it waS th^t, 
then cleftrly ît was not compétent fbr the bank tô'apply it to forfeited 
interest,-^to a claim which had no légal existence. Adams v. MahvMn, 
41 N. J. Eq. 332, 7 AU. Rep. 485, (N. J. Err. & App.;) Greene v. fj^- 
ler, 39 Pa. St. 361. The law will appropriate the payment to the prin- 
cipal of the drafts. 

Under the évidence, the jury should hâve been in&tructed to render à' 
verdict foi the plaintiff beloW for the face amount bf the drafts, less the 
payment of $2,500, without interest. 

The judgment is reversed, and the case is remanded to the circuit 
«ourt, with a direction to award a new trial. 
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National Bank of Commerce v. Town of Guanada. 

.„ {CireiiU Court, D. Colorado. Deoember 9, 1891.) 

1. Municipal Bonds— Validitt—Failurb to Publish Ordinanob. 

Undêj" LawB Colo. 188Î, p. 445, § 1, proVidiiig that ail municipal ôrdinances of a 
gênerai or permanent nature sliali be published inthemannerthëreprescribeâ, and 
that theyshall nottajce effeot until flve days after sach publication, a failure to 
pUbUâh au ordinance àutborizing tbe issuance of municipal bondsrenders tbe bonds 
favalia. 

3. Bamb— Innocent Pcrchasbr— Notiob. 

A récital OP the face pf the bonds that they were issued nnder an ordinance of 
thé inubicipality doés ndt render them valid in the hands of ah Intlbcent purchaser 
fory^tue, since such a purchaser is chargeable with notice of the statutory provis- 
ioQB underwhich t)ie bonds were issued. 

At Law. Action by iKe National Bank of Commerce against the town 
of Granadà, Colo., upon interest coupons of municipaV bonds. Tried 
by the côiirt without à jury. Judgment for défendant. For former re- 
ports, seé 4^ ted. Rep, 87, and 4iFed. Rep. 262. 

S. Zi. Cfc^rpenter, for plaiptiff. 
^^Jt'JnMrk and tT. £. £e2ford, fojT défendant. 

Farki^, J« This iSjfin action qf debt to recovpr on înlerest coupons 
attâclj^i^tofnnding bonds issued by the défendant in 1887. The bonds 
are payable at the, Natiçnal Park Bank, New York, 15 years after date, 
6v tt1!iâ^Bje^rB,at the option of th» city; jnterest at 8 per cent., evi- 
dençed by coupons attacheid, similar to thpse upon which this suit waa 
brought. . jàjury was waived. The cause was snbpiitted to the court 
uppn an agreed statement of, facts. It i^ my conclusioii that under the 
laws of Colorado thére must hâve been an ordinance of the town of 
Çranada tp anthorize the issuance of, the bonds, the conpons of which 
are the baais pf the suit ia, this case. Tbe statute of tbe state, as found 
in section 1, Sess. Laws 1887, p. 445, is ap ioUows: 

"Ail ordinabce^ shalU as soun as niay be after thejr passage, berecorded 
in a book kept for that purpose, and be autheiiticatod bytkeiPignature of tlie 
presiding officer of the council or boardof trustées and the clerk; and ail by- 
laws of a gênerai or permanent nature, and those irnposingany fine, penalty, 
or forfeiture, shall be published in some newspaper published witliin the 
liinits of tlie corporation, or, if there be none such, then in some newspaper 
of gênerai circulation in the municipal corporation; and it shall be deemed a 
sufficient défense to any suit or proseculion for such fine, penalty, or forfeit- 
ure to show that no such publication waa niade: providml, however, tiiat if 
there is no newspaper published within or which has no gênerai circulation 
within the Linits of the corporation, then, anU in that case, upon a résolution 
being passed by such council or board of trustées to tliat effect, such by-laws 
and ordinances may be published by posting copies thereof in the public 
places to be designated by the board of trustées, within the limita of the cor- 
poration; and such by-laws and ordinances shall not take effect and be in 
force until the expiration of flve days after they hâve been so published or 
posted. But the book of ordinances herein provided for shall be taken and 
considered in ail courts of this state as prima faaie évidence that such ordi- 
nanpes bave been published as provided by law." 
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By the ternis of this section of the statute \aW <oî the state, wben the 
«ame is given a reasonable construction, ail by-laws of a geûeral or pet- 
raanent nature must tie published as required by the aboVe-named sec- 
tion. This ordinance of the , town of Granada pgssed by its council, 
purporting to authorize the issue of the bonds to which the coupons in 
suit were attached, is of a gênerai or permanent nature, and ail by-laws 
or ordinances of a gênerai or permanent nature do not take effect and 
be in force until the expiration ôîfive days after they bave been pub- 
lished or posited. It appéars from the agréed statétnent of facts in thi^ 
case that there was never any publication of the ordinance in a news- 
paper, or in any manner or fohn Whatever. Thé statute requiring the 
piubiicàtion of the ordinance is mandatory, and the ordinance, with- 
out the requisite publication, is a ûullity, and conséqoéntly of no force 
or validity. There is, then, no authority for the issue pf the bonds, td 
which'the coupons in suit belong. ^ 

The récital in the bond thàt it was issued under an ordinance of thé 
cîty bf Granada passedby the cônncil of-èâid City will not make'the 
bonds valid in the hands of plaintiff as an innocent holder, if it, Uttdër 
the law, was boùnd to tàkë notice of thé légal authority of the town of 
Gratina; to issue the boûd. The légal authority of the ofScers èf'the 
tdwti'^0 jid this must be fptind in spme ordinance' anthorijàng theriï tiJ 
8o aét. , ,The récitation ou the face oif the bond that it was issued Undeè 
an ordinance referredthe purohaser to the law requirîiig the publieatîqri 
of ^e ordinance. The ordinance conferredno légal authority upon the 
town offieers to exécute and issue the bonds until the expiration of five 
days after it Had béëtt published. The ébrporatiôn of Granada mnst 
îiavelikd legislaitive authority to i^ue the bonds îsbued by it. AlthbtigEi 
the plaintiff is a holder for value and before maturîty, it must, àt îtâ 
péril, -talte notice bf the existence and ternis of the law by which it is 
claimed thô poWer to issue suoh bonds is conferredl The holdarof a, 
mtiriicipàl bond is chargeàble with notice of thè statutory provisions 
tindèr which it\ras issued. Bafik y. Oity of St. Joseph, ^i F«i.' Eep. 
216; AMumy wpàtsiper Q)., 101 U. S. 693; Ùgdcn ViDamm Oî., 102 U. 
S. 634; Bank v. Porter Tp., 110 U. S. 608, 4 Sup. Ct. Rep. 254; J|fc- 
Clure V. Township of Oxford, 94 U. S. 429. The last-named case I re- 
gard as especially relevant to the présent one. In that case the statute 
under which the bonds were issued was referred to on the face of the 
bonds, and, although passed and approved at a certain date, was not 
by its terms to go into effect until after its publication in the Kansas 
"Weekly Commonwealth. Chief Justice Waite said in that case that — 

"Êvery dealer in municipal bonds, which upon their face refer to the statute 
under which they were issued, is bonnd to take notice of the statute and ail 
its requii'einents. Every man is chargeable with notice of that wliich the 
law requires him to know, and of that which, after having been put upon 
inquiry, he might bave ascertained by the exercise of reasonable diligence." 

And further: 

"A municipality must bave législative authority to subscribe to the capital 
stock of a bridge company before its oSicers can bind the body politic to the 
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paynaent of bonds purporting tp be issued on that aeconnt. Municipal offl- 
cers cannot rightfully dispeugewith any of the essential forms ci proceeding 
•whibh the législature bas prescribed for the purpose of 'investing them with 
pdwer to act in the matter of sueh asubscription. If they do, the bonds they 
is^ue will be invalid in the hands of ail that cannot claim protection as bona 
jïtfe holders. " - 

In Ogdeii v. Dames» Cb., the suprême court of the United States said: 

. " We hâve always held thatevery holder of a municipal bond is chargeable 
with notice of the provisions of tlie law by which ttie issue of his bond was 
aùthorized. If there was no law for tbe issue, there can be no Valid bond." 

InAntlimy v. Jasper Çcf., the suprême court said: 

: "Dealers in municipal bonds are Charged with noticeof the laws of the state 
grajiting power to make the jjpnds they flnd on themarlsot. This we hâve 
always held. If the power, exista în the municipality, the bona flde holder is 
protected agâinst mère irregu^arlties in the manner of its exécution, but if 
there is a want of power, no Jegal liability can be created." 

, In Bmày. Porter 25).^ rlio.lJ. S. 60.8,,4 Sup. Ot. Rep. 254, the su- 
prême ,oou;tt declared: , ; ,. 

"The adjudged casest.examinèd ib the light of their spécial circumstancesi 
BhoWitbat the facts wbict^ a ipu^icipal corporation, issuing bonds in the aid 
pf tbe construction of arailr,Qad>,was npt pern^itted againsta bona flde holder 
to quçsjbio», jn ,fa,ce of a rëcltàï in ithe bonds of their existence, Wel'e those 
connectéà'witli,br growing otit' of thé dischargé of the brdinàry dùtîes of such 
of its oÉftcèréas were investëdÀwltli authority to execiite them, and which the 
statute «iénfetïing the power nÎHde it their duty to ascertain and détermine be- 
fore tbe bonds were issued; notjgaetelyfar tbemselves, as the ground of their 
own action in issuing the bonds, but equally as authentic an^ £lna,l évidence 
of their existence, for the information and action of ail otiiers dealing with 
them in respect to it. " 

The agreed facts in this caae show, in efiFect, there was no law author- 
izing thô'isisue of the bonds tpwiiich the coupons in suit belong. The 
plaintiff was bound to take notice of that fact. It cannot, therefore, 
underthe law, : be entitled to reoover. Judgment should therefore go 
for the défendant, aud it is ordered that judgment he entered accord* 
ingly. 
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In re CmcHasTER. 
(CtrcuH Court, W. D. Texas. November 19, 1891.) 

CJnSTOMS DDTIES— BOARD OV GeSEKAI, APPBAJ?BR8— JtJBlSDICTIOSr. 

The jurlsdictlon oonf erred on the board of gênerai appràisers by Aot Cong. June 
10, 1890, relating to the collection of revenue, to review the décision of thecolleotor 
as to the rate and amount ot dutles on irnported merchandise, extends only to mer- 
chandlse lawfully entered and regularly invoiced aijd appraised; and they bave 
no iurisdiction, in tbe case of goods seized and libeledfor forfeiture in the fédéral 
courts, to review the collector's détermination of duty to be paid tbereon, aà j-e^ 
qnired by Bev. St. § 938, in order to Secure delivery of such goods to the clalmitnti 

At Law. 

On appeal from the décision of the board of gênerai appraiser?;. , ■'; 

On Jantary 13, 1891, the coUeçtor of customs for the collection dis- 
trict of Salnria seized at Eagle Pass, in the state of Texas, certain, five 
car-loads of lead and silver ores, consigned to E. H. Chichester, as for- 
feited to the United States, by reason of certain alleged attempted iklsé 
and fraudulent entries of said ores as imported goods. Thereafter, on 
the 31st of January foUowing, the district attorney for the western district 
of Texas libeled the said ores in the district court for the western district 
of Texas, claiming their condemnation and forfeiture to the use of .tho 
United States by reason of alleged attempted false entry and invoiceS; 
to-wit: 

"First. He did attempt to make, and did ruake, a false and fraudulent en- 
try of said imported goods, wares, and merchandise under a certain false in- 
vdice, fhen and tliere omitting and failing to cbmply with the instructions of 
the seeretary of the treastiry of tiie Uuîted States of America of date July 17, 
1889, in this, to-wit: He failed to make a déclaration that the said imported 
goods, wares, and merchandise embraced no mixture of ores or concentrâtes 
from différent mines, and thereby was guilty of a wlUful act of omissiop, by 
means whereof the United States shall be deprived of the lawful duties'then 
and there accruing upon.the imported goods, wares, and merchandise afofe^ 
said, and portions therepf ; and ail this hé, the said E. H. Chichester, illegally 
did, with the intent to defraud the revenue of the United States of Auierica. 
Second, He, the said E. H. Chichester, did then and there make, and attëmpt 
to make, a fàlse and fraudulent entry of the imported goods, wares, and nàeV- 
chandise aforesaid, having first willfully and intentionally commihgled the 
aforesaid ores, the same then and there being taken from différent mines, so 
that said ores so commingled would assay in such a manner as to avoid the 
force and effect of the laws of the United States in such cases made and pro- 
Tided for the collection of her duties, in this, to-wit: Had said entry been 
received as a just and proper entry by the said coUector of customs, then the 
United States would hâve been deprived of the lawful duties on said afore- 
said ores, and a portion thereof, embraced and referred to in said invoice." 

Warrant being issued, and the said car-loads of lead and silver ores 
"being taken into thé possession of the marshal, Chichester, consignée, 
applied to the court for leave to bond the said ores nnder section 938 of 
the Revised Stafutes of the United States, and, as a prerequisitë to siich 
bonding, applied to tbe collector of customs of the district to pay the 
duties on the said ores in like manner as if the same had been legaUy 
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entered. The collector exacted as duties upon the said ores the sum 
of $2,427.60, which was paid by the claimant, for which receipt was 
given as folio ws: 

"CUSTOM-HOTJSE, EAGLE PASS, TEXAS. 

"Colleotoe's Offi.ce, February 21, 1891. 

"Recei\îed of E. H. Chlchèster the surin of twenty-four hundred twenty- 
seven aridÇÔ-lOO dollars, ($2,427.60,) belng duties on 99,200 pou nds of lead 
ore, at one and one-half cents per pound, and on 64,640 pounds of lead con- 
tained, according to assay at port of entry, in 149,500 pounds of ore, at 1^ 
cent^ per pound on the iead lii said ore as aforesaid; said ores being same de- 
scrlbed in that certain cause iiumbered 57 On the docket of the U. 8. district 
court for the western district of Texas at San Antonio, and styled The United 
States V8. 448,700 pounds of silver and lead ore, and libeled January 31, 1891. 
Of the above snm the amount of $972.19 is paid under protest, as excessive. 

[Signëd] "Pi A. Taughàn, Collector Cnstoms District of Saluria, Texas. 
; "By C. W. HabtDp, Spécial Deputy." 

Presènting the abovè receipt to the court, accompahied with an agree- 
mçnt by the district àttomey as to the appraised vialue of the ores iii 
question, consignée, Chichestér, obtaiûed from the court an order for the 
delivery of the property on bond pending the suit. The record further 
ghowB that at the time the consignée paid the duties on the said ores, 
as shoÀrn by the above receipt, he filed a protest With the collector, 
claiming that the sUm ôif $877.92 was in excess of the amount of duties 
to which the United Statëà wasentitled according to law. He after- 
wards filed a more extensive and elaborate protest, in which he "asks 
that said excessive duties, ^o colle^ted and paid uhder protest in order 
to replevy said ore, be rep^îd, and further asks that this protest be sub- 
mitted to the board of gênerai appraiserg," Upon the^e pro tests the 
case was submitted to the board of gênerai appraisers, which board, on 
the 14th of April, 1891, itendered the following décision: 

"This intipârtation of silver and lead ore Was seized by the collector on the 
jgiround thàt iiié âhipperâ afad consignées Wëre attempting tio defraud the rev^ 
enue by brin^ng in ores from séveral minés, so mixed aé to gi ve the ores a 
high content of silyer, and to, make the imt>ortation dutiable only on the lead 
pontained, instead of on its gross weight as lead ore. The collector states 
that the casé Viàk reported to the United States district attorney, who filed a 
iibel ajgainst the;oré on Januai^' 81, 1891, and that the siiit is now pending in 
the United Statiêâ district :èburt for the western district of Texas. The col- 
lector ifurlhérrèiiôrts that ttie • appellant, having sought to replevy by giving 
bond and jjaying' tne thé duties thereon, did, on the 2lstday of February, 
1^91, pay tome, - — — , the duties on said ore as assessedby me according to 
^vifeights ahd 'àssay at tliis^ort.' The collector holdà, irt conclusion, • that 
the board of général appraiserphas no jurisdiction to hëar and déterminé the 
appeàl, but that the question' involved must be determined according to the 
décision of thé trnftèd States district cotirt.' It appears that duty to the 
amount of $2^427.60 was assessed upon the ore. This siiro was paid by the 
iinporter nnder piotest, as he claimed that of the aDapui;i,t $877.92 was un- 
il^wfully exacted, improper sainples haying been takép jn determining the 
classification çf the ore. As section 14 of the act of Juné iO, 1890, gives ju- 
riàdiction to'the board in cases where thé ipoporier has duly expressed bis 
dissatisfactiâb With the amount and rates of duties assessed, w« see noreàson 
v^hy we sbould be excludtid from a considération of the appeal now bëfore 
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as, because the question of Ihc: forfeitnré of the mercliandise is in controversy 
before a United States court. The question, for our conslderatiijn, under thia 
proteSt, is the legality of the coUector's metliod of aasessing dutyiOntwpjCar- 
loadS of Ore, weighing 99,200 pounds. Hé selected samples îiom a portion of 
tbë orè Rontaining a very low silver content, claiming that the portions of 
the càWoàda rich in silver had been mixed for the purpose of defrauding the 
revenue.' In accordaiice with the assay of the samples thus taken, duty was 
assessed upon the 99,200 pounds, at 1^ cents a pound, as a lead ore. .The 
collector states that, if. the ore was dutiable in its mixed state, the appellant 
would be entitled to recover, , h^aà and silver ores are thus provided for in 
paragraph 199, Act Oct. 1, 1890: 'Lead and lead dross, one and one-half 
centé à poUnd: provided, that silver ore, and ail other ores containing lôad, 
shali pay a duty of one and one-half cents a pound on the lead contaiiïéd 
thereini' There is nothmg in this provision of the tariff, or in any otlier that 
we knpw pf, to warrant a discrimination against the importation of mixed 
ores. In paragraph 383 penalties are prescribed for the importation of mixed 
wool, lahd in section 11 the importation of obscène articles, etc., is prohibited. 
But there is no such limitation or prohibition in regard to ores of any kind, 
and rio such discrimination can be lawf ully made, except after f Urther législa- 
tion by congress. The protest of the importer is sustainèd as to the amount of 
$871.98, wbich we ând from the report of the collector to bave been unlaw- 
fuUy exacted." 

To review the questions of law and fact involved in this décision, the 
secretary of the treasury has applied to thia court under section 15 of 
the customs act of June 10, 1890, upon the foUowing assignment of 
errors: 

"(1) The said board erred in taking jurisdiction of said protest when the 
roerchandlse referred to therein was then libeled as forfeited to the (Jnited 
States for being entered in fraud of the revenue laws of the United States. 
(2) The board of gênerai appraisers erred in holding that an importer can 
mix lead ores with silver ores so as to give the ore a high content of silver, 
and after so doing import the whule amount of mixed ores as silver ore. (3) 
The board of gênerai appraisers erred in holding that there is notbing in 
paragraph 199, Act Oct. 1, 1890, (Tariff Act,) or in any other act, warranting 
a discrimination against the importation of mixed ores. (4) The boKrd of 
gênerai appraisers erred in holding, in effect, that the acts of tbe consignée, 
as stated in the libel filed in cause No. 57, district court, western district of 
Texas, San Antonio division, and the proof of the government thereon, did 
not operate as a fraud on the revenue of the United States. (5) The board 
of gênerai appraisers erred in holding that tbe collector had exacted $871.98 
in duties in excess of the amount legally due on said mercbandise." 

A. J. Evans, U. S. Atty., and Henry TerreU, Asst. U. S. Atty., for ap- 
pellant. 

Jas. M. Goggin and John H. James, for claimant. 

Paedee, J. The facts of this case show that precisely the same ques- 
tions were at issue and passed upon by the board of gênerai appraisers 
as are involved in the suit for forfeiture then and now pending in the 
district court for this district. In the district court the questions in- 
volved, as presented by the libel, are (1) -wheiher the consignée was re- 
quired to make the déclaration that the said imported goods embraced 
no mixture of ores or concentrâtes from différent mines; and (2) whether 
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ores of différent mines can be lawfnlly commingled by the importer for 
the purpose of givittg-the mixture created a high content of silver, and 
thùë make the nriportation dutiable on the lead contained instead of on 
its gross weight as lefli4 ore, thereby avpiding the force and eifect of the 
laws of the United States, and reducing the revenue of the United States. 
The question before the board of gênerai appraisers was apparently as to 
thé amount of duties exigible on certain aggregates of mixed ores, but 
the Ireal question nêcéssarily decided wâs whether or not the importer 
had the right to so mix ores from différent mines as to giye the ore a 
hîghi content of silver, apd.thus make the importation dutiable only on 
the ^ead contained, instead of on its gross weiglit as lead ore. The anom- 
aly is thus presented of the board of gênerai appraisers taking jurisdic- 
tionina cause pending in a court of the United States for a forl'eiture of 
gOods, âlld deciding, as it were, finally the issues involvedj for, in the 
lângnage 6f the statute undèr which the jurisdiction is claimed, "their 
décision, or that of a majority of them, shall be final and conclusive upon 
alLpersons interested therein. And the record shall be transmitted to 
the proper collector, or person acting as such, who shall liquidate the 
entry accordingly, except," etc. The question of jurisdiction thus be- 
oomes exceedingly important, for, if maintained, the jurisdiction of the 
courts in suits for forfeiture is clearlyaffected, if not decidedly curtailed. 
The board of gênerai appraisers was established by act of congress ap- 
proved June 10, 1890, entitled "An act to simplify the laws in relation 
to the collection of the revenues." 26 St. at Large, p. 131. The first 
eleVen sç,çîions of the act provide the mode and m^nner of entering im- 
ported goods for the payment and collection of revenue duties thereonj 
for the entry, the invoice, the déclaration, and the ascertainment of 
value. Tbe twelfth section of the act provides for the appointment of 
nine gênerai appraisers: 

"They shall be employed at such ports, ând within such territorial limits, 
as tlie SeCretary of the treasùry may from time to time prescribe, and are 
hereby authôrjzed to exercise the powers and duties devolved upon them by 
thîs açt, ^nd to exercise! undëc thê général jurisdiction of the secretary of the 
treasUry, such other supervision over appraisements and classifications, for 
duty,,of .imported rneichandisé, as njiay be needful to secure lavyful and uni- 
fprm appraisements and classificç^tions ,^p the several ports. Three of the 
général appraisers shall be onduty as a, board of geneial appraisers daily at 
the port of NeW York, du ring the business hours prescribed by tlie secretary 
ofthetreasury., * ,* *" 

The thirteenth section provides for the revision of the reports of as- 
sistant appraisers as to value; the report of the appraisers as to value; 
the reappraiseraent by a gênerai appraiser, if called for; and, in case 
of dissatisfaction by the importer or by the government, fdr an appeal 
to the board: of three gênerai appraisers, which shall be on duty at the 
port of New Yprk, or to a board of three gênerai appraisers who may be 
deSignated by the secretary of the treaSury, which shall be on duty at 
that port or âny other port; and the décision of the board of gênerai ap- 
praisers is made final and conclusive as to the dutiable value of such 
merchandise àgainst ail parties interested: therein. 
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The dutiable value having been ascertained as provided in section 13, 
section 14 provides for the ascertainment of theamount of duties charge- 
able, as foUows: 

" That the décision of the collecter as to the rate and amount of duties charge- 
able upon imported merçliandise, ineluding ail dutiable costs and chaiges, 
and as to ail fées and exactions of whatever character, (except duties on ton- 
nage,) shalï be final and conclusive against ail persons interested therein, un- 
lessthe owner, importer, consignée, or agent of auch merchandise, or the per- 
son paying such fées, charges^ and exactions otber than duties, shall, within 
ten days after, 'but not before.'such ascertainment and liquidation of du- 
ties, as well in c^es of merchandise entered in bond as for consumption, or 
within ten days after the payment of such fées, charges, and exactions, if dis- 
satisfled With su'cli décision, give notice in writing to the collector, setting 
forth therein distinctly and speciflcally, and in respect to each entry or pay- 
ment, the reasons for his objections thereto, and, if the merchandise is en- 
tered for consumption, shall pay the full amount of the duties and charges as- 
certained to be due th^reon. Upon such notice and payment, the collector shall 
transmit the invoice, and ail the papers and exhibits connected therewith, to 
the board oif three gênerai appraisers, which shall be on duty at the port of 
New York, or to a board of three gênerai appraisers, who may be designated 
by the secretary of the treasury for such duty at that pOrt, or at any other 
port; which board sball examine and décide the case thus submitted, and their 
décision, or that of a majority of tbem, shall be final and conclusive upon ail 
persons interested therein, and the record shall be transmitted to the proper 
collector or pjcrsonacljing as such, who shall liquidate the entry accordingly, 
except," etc. 

An examination qf .the foregoing provisions of the act shows clearly 
that, the invoice or.thp verified statement, in form of invoice, and the 
consula,!: déclaration prescribed and re^uired by the act, présuppose an 
original lawful entry, The déclaration required of the owner, agent, im,- 
porter^ consignée, or manufacturer, in terms, is based upon both entry and 
invoice. Theappraisement provided for présupposes an entry and invoice, 
and thejissiênment ofthe dutiable charges is based upon and présupposes 
an entry,,invoice, and appraisal. In short, ail the duties of customs oiS- 
cers prescribed in thèse sections, and, for that matter, in the whole act, re- 
late to dealings with imported merchandise, in the regular course of pass- 
ing the ^me through the cuslom-house. It therefore seems clear that the 
décision c;f_ the collector as to the rate and the amount of duties upon 
imported merchandise provided for in the fourteenth section, and which 
décision is made under certain circumstances reviewable by the board of 
gênerai appraisers, is a décision as to the rate and amount of duties on 
imported merchandise lawfully entered, regularly invoiced, and regu- 
larly appraised; and that a décision of the collector as to the rate and 
amount of duties on goods seized for forfaiture, and as if said goods had 
bcen legally entered, but in fact not entered, not invoiced, and not ap- 
praised, is not such a décision as is contemplated in said fourteenth sec- 
tion. This view as to the proper construction ofthe fourteenth section 
is strengthened by the language of the section itself, wherein it is pro- 
vided " that the décision of the board shall be final and conclusive upon 
ail persons interested, and the record shall be transmitted to the proper 
collector, or person acting as such, who shall liquidate the entry accord- 
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4&|;ly'. * * *" And iwhen section 14 is considérée Iti connection with 
•ÔÈétidiis 934 and 938 éf tlie Révised Statutes, both of which are un- 
doubtedly in fui] force, there is no ground lei't for giviog the board of 
gênerai appraisôrs* ady jiïrisdiction in cases where goôds are seized and 
libeled for forfaiture iii the courts of the United States. Section 934 
pjirovidçs "that ail prôpçrty ta^èn' or detained by any ofBcer or pther per- 
son under authority ofany revenue law of the Ùn^ted States shall be ir- 
repleviable, and shall be deemed to be in the custody of the law, and 
subject only to the orders and decrees of the courts of the United States 
baving jurisdicticn iherèôfi" Section 988 provides for delivery to 
clâimants, by rule ot ordér of court, goods séiziéd under cùstonis laws, 
on coniplying with the îTulfis tjierein contained ?i8 to appraiçement of the 
goods, payment of estimated duties, and exécution of delivery bond, 
ail under the direction of the court. The requirement therein of pay- 
ment of duties, " in lik« nsanner as if the same had been legally en* 
tered," meàns no more àid pô less than that the claimant shall, as 
a condition précèdent tO obtaining the gpods, pày^ the duties as claimed 
by the United States, to be summarily estimated and determined by 
the cpUector on the thepry of a lawful èntry of the goods* taking it 
for granted that such lawful fflitry could bave been made. In the case 
of seized- goods, and partioularly in case of goods liable for forfaiture, 
sections 934 and 938 leave nothing for customs oflBcers to décide or 
control in the regular Une of the duties imposed upon them as such 
oflScers. For the foregoing reasons this court holds that on the protest 
and appeal of claimant, Chichester, in the matter of protest and payment 
of estimated duties on certain lead and Silver ores libeled for forfeiture 
in the district court for the western district of Texas, thé board of gên- 
erai appraîserswas without jurisdiction, and the proceedittgs and décis- 
ion therein should be reversed and vacated. This décision will leave 
the questions raised in the suit for forfeiture to be passed upon in due 
course by a court of compétent jurisdiction. In case it shall be held 
that no ground of forfeiture existed, and there shall be judgment in fa- 
vorof the claimant canceling his bond, he will not be remediless with 
regard to any claim he may hâve for the payment of more duties on the 
ores in question than were exigible under the law, as he can apparently 
obtain rdief tinder section 24 of the act of June 10, 1890. 

Mazey, Jm concurred. 
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h r« Salomon et d. 
ICireuU Court, S, D. New Tvrk. October 18, 1S91.) 

1. CnSTOMB DtmBB— CLASSmCAMON— CONSTEUCnpN OP StATUTB — COMMBBOIAI, DB8- 

lëNATIOÎÎ. 

Wbere itappears ttaat a Word used in the taiifl law bad at the time of tbe passage 
of tbe tariilf act a spécial and technical trade meaning, but tbe language ot tbe seo 
tiob or paràgrapb in: whicb tbe word Is used in tbe act shows clearly tbat such 
technical meaning could not bave been tbe one wbich congress placed upon tbe 
Word, such technical trade meaning cannot be adopted by tbe court in construing 
the.statute. 

2. SAMB— COBDOTAN IiBATHBB. 

; Cordovan leather eut duriàg the process of dressing into a sbape suitable for re- 
cutting into shoe- vamps was, under tbe tarifl a<?t of Marcb 8, 1883, properly dutiable 
as "dressediipper leatber, " under tbe provision therefor in' Bcbedule N, par. 461, at 
'20 pçr «ent. aâ valorem, and not as a "manufacture or artlele of leatber, " under 
. paragrëph 468 of tbe same schedule, at 80 per cent, ad valorem- 

At Law. 

Applicatif)tn under section 15 of the act of June 10, 1890, entitled 
"An act to sîinplify the laws in relation to the collection of the revenue," 
(26 tr. S. St. at Large, lâl,) by Salomon ând PhiUips, irnportere, for 
a review of the décision of the United States gênerai appraisçrs, aflBrm- 
ing the décision of the, collector of tbe port of New York, as to the rate 
and amounjt of duty assessable upon certain merchandise imported by 
them per steamship Wieland, August 23, 1890. The merchandise in 
question consiated of certain pièces of Cordovan leather. The leather was 
made by tanning, dressing, and currying skin or hide taken frpm the 
back part or bips of thehorse. The leather was designed to be made 
into shoe-vamps. The board of gênerai appraisers had held that the 
goods in, question were in fact vamps in the condition in whicb they 
were imported, but the undisputed te^timony taken by the court showed 
that a further procese of cntting and shaping was necessary to transforni 
them into the articles commercially called "vamps," and that the shape 
in which they had been imported was one given to them in the process 
of dressing, The goods in question had been dassifîed by the collector 
as ''manufactures of leather," and assessed for duty at 30 per cent, od 
vcdorem, under paragraph 463, Schedule N, Act Marcb 3, 1883. They 
were claimed by the importers to be dutiable at 20 per cent, ad valorem 
as "dressed upper leather," under paragraph 461 of the same act and 
schedule. A number of witnesses called on behalf of the collector testi- 
fied that the term "upper leather" had in the leather trade a spécial, 
technical meaning, and was eonfined to waxed cowhide. Thèse wit- 
nesses, as well as witnesses called on behalf of the importers, stated that 
in a gênerai sensé aU leather used for the upper part of a shoe was called 
"upper leather." 

Curie, SmiUh & Machîe, ( W. Wickham Smith, of counsel,) for importers. 

Edward Mildidl, U. S. Atty., and James T. Van Eemsdaer, Asst. U. S. 
Atty., for collector. 
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Lacombe, Circuit Judge, {oraUy.) The articles imported hère seem, 
from the testimony, to be within the meaning of the phrase "dressed 
upper leather," as used in the tariff act of 1883, par. 461. Itappears 
that there are two commercial meanirigs given tothat phrase, one of 
which ap plies generally to the différent kinds of leather which arensed for 
mâking thfe upper part of a shoe, in contradistinction to the leather 
which ïs used for the sole or under part; the other, a very restricted, 
techniçal rùeaning, îs confined to waxed cowhide. It is apparent that 
ciongress did.not use the term "dressed upper leather" with this restricted 
meaning, bècause the phraseology of the section (omitting the adjectiyes) 
is: "Calf-skins * * * anddressed upperleatherpf ail other kinds." 
Therefore, inasmuch as congress considered that cialf-skins were a variety 
of dressed upj)er leather, it evidently did not hâve in mind the peculiar 
and restricted meaning of that term referring only to waxed çowhides, 
but intended to covër ail varietieâ of upper leather as knbwn to the trade; 
and this importation, according to the testimony, is one of the kinds of 
dressed upper leather which the trade knows. The board of appraisers 
seema to havé bfeen niisinformed as towhat thèse articléè are. The tes- 
timony '*now taken shows pretty concluSively thât they are not "shoe- 
vamps,"-^thàt is, "pièces eut from dressed upper leather for the fore- 
pai't of a shoe, ready for making up." An additipiiiil process of cutting 
is requireti to transform thèse articles into the shoe-vamp of trade and 
commércièl' It is true that the articles are not in the shape iii which the 
horse-hidé was before it was subjected to the proidèss of tànning and 
dressing; bût it appeàrs that the shape which they, ndw bave was given 
to therni iii the process of dressing. In other wprds, they were eut intb 
this shape before they became dréësed upper leather at ail, and we bave 
not a case where dressed upper leather bas beèn, as the board of ap- 
praisers say, "by the labor of the-'cutter, a skillçd artisan^ converted 
from ffiéfé Upper leather into vampâ designed for a Spécifie purpose." I 
am thereforè df the opinion that they are not covérèd by paragraph 463 
as manufkèturesôf leather j but are to be classified under paragraph 461 
as dressed ùjJpèr leather. The décision of the coUectbr and of the board 
of appràiseii iâ reversed ; the articles should be classified under paragraph 
461.' 
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Batterson e< al. r. Magone, CoUector. 
(Circuit Court, s. D- New York. Noyember 18, 1891.) 

CnsTOiis DtrTiES— Classimcation— Mexican Ontx. 

So-called "Mexican Onyx" not being a ohalcedony or onj^ proper, as defined In 
mineralogy, but being a carbonate oî lime, containlng a small proportion of car- 
bonate of magnesia and ferrons oxides, and having trie other oharaoteristics of 
marble in respect of texture, hardness, and capaoity for belpg worked and pol- 
ished, is "marble," wlthin the provision of paragraph 467, Tariff Ind. (New,) 
Sohedule' N, Tarife Act, Marcb 8, 1883. 

At Law. 

This action was brought by the plaintiffs agaiust the défendant, col- 
lecter of the port of New York, to recover the amount of an alleged over- 
payment of duties on certain merchandisé imported by the plaintiffs 
into the port of New York in the montb of April, 1889, which was in- 
voiced to the plaintiffs fromVera Cruz as "196 blocks marble," and was 
classified for dnty by the défendant collecter as "marble in bloçks," at 
65 cents per cubic foot, under Tariff Ind, (New,) paragraph 467 of Sched- 
ule N of the tariff act of March 3, 1883. Against this classification the 
plaintiffs duly protested, çlaiming, first, that the merchandisé was duty 
free, as a "crùde minerai, not advanced in value or condition by refining, 
grinding, or manufacture," under the free listof saiid tajiff act, paragraph 
Tariff Ind. (New) 638; or by "similitude in material, quality, and uses 
to agates unmanufactured," under said free list paragraph, Tariff Ind. 
(New) 596;. or, if not, then at one doUar per ton, as "unmanufactured 
or undressed stones. building or monumental stone, not marble," under 
paragraph Tariff Ind. (New) 487 of said Schednle N of said tariff act, 
either directly or by similitude in material, quality, and uses. The 
plaintiffs: duly appealed to the secretary of the treasury from the décis- 
ion of the coUector, and the secretary afïirmed the décision of the de- 
fendant collector, and this action was thereupon brought -within thetime 
limited by law to recover the alleged overpayment of duties. On the 
trial the plaintiffs did not offer any proof that the material in question' 
was an onyx or chalcedony belonging to the quartz group, as understood 
in mineralogy. They also abandoned their claim that it assimilated to 
agate nnmanufactured; and rested their contention entirely upon the 
ground that the material imported by them had been known from the 
time of its introduction into this countr^', and at the time of the passage 
of the tariff act of March 3, 1883, as "Mexican Onyx;" that it was never 
known in the trade as marble, or as one of the marbles, but that the 
term "marble," as used in trade at that time, excluded this article as 
imported by them. To sustain this contention plaintiffs introduced a 
number of witnesses from the marble trade, who dealt in this article at 
the time of the passage of the tariff act. They also endeavored to prove 
by the testimony of one witness that the material was extracted^ from 
mines in Mexico, and was consequently, if not a monumental or build- 
ing stone, a crude minerai, within the ordinary meâning of that term. 
Plaintiffs also offered testimony showing that the material in question 
v.48f.no.4— 19 
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was used to some extent in buildings for columns and interior décora- 
tions, and also had beeû used in sdme instances in the interior of mort- 
iiary vaults in cemeteries. On behalf of the défendant collecter the 
testimony of an expert chemist was introduced, whô had made an analy- 
sis of the material imported by the plaintiffs, with the resuit that this 
so-called "Mexican Onyx" was shown to contain: 

Carbonate of lime, - - -- .. - 95.56% 

Carbonate of magnesla, - - - • - - 2.32 

Anhydroiis sulphatô of lime, - • - - - - 0.13 

Ferrous and ferrie oxides, • - - - - 1.85 

Eesidue, - - . . - . o.l4 



100.00% 



^-Alsothat this material had a crystailine structure, oomposed of rhom-; 
bobedral crystals, and sciéntifieally belonged to the group of calcites 
knowh as " œarble. " The testimony of this witness sJso showed that 
ordinary marbles contained from 78 per cent, to 99 per cent, and up- 
wards of carbonate of lime, and that the carbonate of magnesia in mar- 
bles ran from 20 per cent, down to 1 per cent.; and that like impuritiea 
were found in marbles as had been shown by the analy sis to exist in 
this Mexioah onyx. Trade testimony was also given on behalf of the 
défendant, showing that this material was extracted from mountain quar- 
ries'îû; Mexico; was used in the manufacture of mantel-pieces, vases, 
pèdfistals, tiable tops, columns, etc., and also for wainscoting and other 
mural décorations; that it was sawed, polished, eut, and turned like 
other marbles; that it could never, by reason of its characteristics of 
texture and composition, be used in places exposed to the weather; 
that it was never used in the structure proper of buildings or of vaults, 
and was: only employed for décorative purposes, and could never be 
used for monuments, tomb-stones, or shafts, where exposed to the 
weather. Itwas also shown that this material came in blocks, in the 
same manner as in the case of othèr varieties of marble, excepting that 
the blocks of Mexican onyx averaged somewhat smaller than the blocks 
of the other fine foreign marbles. The principal trade witness for the 
défendant testified that, although this material was génerally known in 
thè Wholesale trade as "Mexican Onyx," yet that in the trade that dealt 
in it (which was only to a limited extent in the year 1883 and prior to 
that date) it was knownand recognized as "Mexican Onyx Marble" or 
"Onyx Marble." Testimony that it was also known as "Marbre Onyxe" 
ip France, and as "Onyx Marble" in the Spanish language in Mexico, 
from whence the material came, was excluded by the court as incompé- 
tent évidence of trade désignation. At the close of the testimony mo- 
tions were made on behalf of the plaintiffs and of the défendant, re- 
spectively, for a direction of verdict by the court, which motions were 
denied. 

\Hartfei!/ «IrCbfoman, for plaintiffs. 

Edviard MUchell, U. S. Atty., and Jamea T. Van Benssdaery Asst. U. S. 
Atty. , for défendant. 
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Lacombe, Circuit 3viâge,(chargîng jury,") You will not be trolibled 
wîth any détermination of the question as to similitude or similarity. 
Those provisions in the târîflf làws rèfer only to articles which hâve tiot 
been enumeratcd in somé Way or other in the tariff. As I find this ar- 
ticle enumerated, — certàinly in one place, if nôt in more, in the tariff, 
— the particular paragraph referring to similitude does not apply. This 
is an article which evidently has corne to this country qui te recently; 
but it was known hère prior to 1883, and therefore we would naturally 
expect that in some way or other congress was aware of its existence, aùd 
by some terminology or other in the statute did provide for it. Refer- 
ring to the tariff, we find a, provision in paragraph 638, in the free list, 
enumerating " crude minerais, not advanced in value or condition " 
beyond a certain stage. I charge you that this is a crudé minerai, a& 
described therein; and, if there were nothing else in the tariff but that 
provision, we would hâve the case determined. It seems, however, un- 
reasonable to suppose that congress would hâve provided for an article 
such as this, coming to this country in considérable quantities, and en- 
tering làrgely into trade, by so brief and gênerai a description; and, look- 
ing further to the tariff, we find two paragraphs, which it is contended 
on one side or the other œay propeïly be applicable to this article. Oné 
of thèse is paragraph 487, which provides for a rate of one dollar per 
ton on "stones, unmanufactured or undressed, freestone, granité, sand- 
Btone, and ail building or monumental stone, except marble." 

The first question for you to détermine in regard to this article is 
whether it îs or is not properly building or monumental stone other 
than marble, within the ûiéaning of that paragraph. As to the mean- 
ing of those two words "building " stone and " monumental " stone, I 
charge you that a building stone is one which enters structurally into 
the composition of a building, not something added as pure ornament 
to a structure complète without it. I fùrther charge you that a monu- 
mental stone is one which is a structural component of a monument, and 
not something which is added as mère ornament to a completed monu- 
ment. With those définitions of the two words " building " stone and 
"monumental" stone in your minds, you will apply what you hâve 
heard frçm the évidence hère as to the uses to which this stone is put 
when it is availed of in the process of building, or in the process of 
erecting monuments; and you will détermine whether or not it is build- 
ing stone or monumental stone on the évidence which has been given to 
you. But should you reach the conclusion that it is building stone or 
monumental stone, there then remains the other question, — as to 
whether it is or is not marble; for the very paragraph which lays a duty 
on building and monumental stone excepta marble from its opération. 
That brings you, then, to the final question in the case, — whether it is 
or is not marble. The word "marble," as it is used in common 
speech, is undoubtedly broad enough to cover this article hère; and we 
hâve leamed that its composition, material, and appearance are such 
that it would be properly classified under the ordinary use of the word 
" marble " in the English language, as given to us by the dictionaries. 
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It is contended, however, that in trade and commerce there îs a différent 
meaning given to the word " marble "■:— or, rather, that there was a dif- 
férent meaning so given to the word, "marble" in 1883 — :from that 
which is in use in common speech. You will understand, of course, 
that ail thèse tariff acts are passed in régulation of commerce, and that 
Ihe usages of commerce and the nomenclature of merchants and whole- 
sale dealers iu the varipiis articles named in the tariff are taken into 
considération by cpngress when framing tariff laws when using the lan- 
guage in which they express themselves. Of course it isnot enough for 
a, party who claims that his article is not within the ordinary meaning 
of the terms of common speech to show that it al^vays has in trade some 
spécial name that it-is calîpd by, unless he goes farther, and shows that 
in that same trade the gênerai term, which otherwise wouW cover it, is 
used exdusively for articles other than the pneas to which he claims 
the spécial désignation. For instance, as an illustration, (which I hâve 
used quite frequently, but perhaps you will understand it better from 
an illustration than from a raere statement in words,) wheat is a "grain ;" 
and therefore, if a tariff act provided a certain duty for grain, then wheat 
of ail kinds and sorts would pay that duty. Now, no amount of évi- 
dence that certain seeds werealways bought and sold as " winter wheat," 
and Rêver were called anything else in trade, would take them out of the 
geiieral désignation of grains, unless the, trade testimony went further, 
and showed that the commerce of this country understood the word 
"grain" as referring exclflsively to cereals other than wheat. And so 
hère, in order to establish the proposition that the articles imported hère 
are not rnarbles, it is not sufficient for the plaintiff to show that they are 
always bought and sold as onyx, or as Mexican onyx; he must go fur- 
ther, and satisfy you from, testimony, and by a fair prépondérance of 
proof, that the trade in this country in 1883 dealt in that article as 
so^nething différent from njarble; and that, the varions kinds and varie- 
ties ofniarble, which it knew, dealt in, and recognized as marble, did 
not include this particular article. In other words, when the commit- 
tees of çpngress were drawipg this bill, and the raçmbers of congress were 
voting uponit, if they, at that time, had been fully informed as to trade 
knowledgeon this wholç subject,' wo;uld they haye considered that by 
the use of the word " marble "they did or did not include this Mexican 
onyx? : If congress, in;1883, thus enlightened by the trade knowledge 
of those who dealt in rnarbles and in JVIexican onyx, would hâve underr 
stood tfiat " marble " included " Mexican onyx," then you must ônd that 
this importation is marblei. If, how;ever, congress would bave under- 
stood at that time that when it used the word "marble," although it 
might include many varieties of limestone, carbonates, calcites, etc., it 
still did not include this article then known and- dealt in hère, you must 
find that the article, imported in this case is not marble. 

The jury rendered a Veïdict for the défendant. 
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Clay V. Ekhabdt. 
{C1/reuU Catm, S. D. New Torli. November 19, 1891.) 

1. CUSTOMS DUTIES— CONSTBDCTIOK -OP STATUTES. 

Construction of a statute should not be resorted to when the statute bears its 
meaning plainly on its face, but shonld be reserved for a statute expressed in doubt- 
ful language. 

& Same— Dakdelion Root. 

Dandelion root, imported while the tariff aot of Marcb 8, 1883, (33 U. S. St 488,) 
was in force, wbich was not edible, and was in a crude state, and not advanced in 
value or condition by refining or grinding, or by other prooess of manufacture, and 
whicb was not used or intended to be nsed ns cofleeor as asubstitute therefor, but 
was used for medicine, and in médicinal préparation, was not dutiable under the 
provision for"aoorn8 and dandelion root, rawor prepared, and ail other articles 
used or intended to be used as coffee or as substitutes therefor, " contained in para- 
graph 200 of the aforesaid tariff aot, but was free of duty, under the provision for 
"drngs, • • * roots, • * * any of the foregoingofwhioh are not edible, and 
are in a crude state, and not advanced in value or condition by reflning or grind- 
ing, or by other prooess of manufacture, " contained in paragraph 686 of the same 
act. 

At Law. Action against the coUector of custoins at New York to te- 
cover duties paid. Verdict directed for plaintiff. 

During the years 1889 and 1890 the plaintiff imported from Germany 
into the port of New York certain dandelion root. This dandelion root 
was cliissified for duty as "dandelion root, raw, used as a substitute fot 
coffee," under the provision for "acorns, and dandelion root, raw or pre- 
pared, and allother articles used or intended to be used as coffee, or as 
substitutes therefor, not spêcially enumerated or provided for in this 
act," contained in Schedule G of the tariff act of March 3, .1883, (22 U. Pi 
St. 488; Tariff Ind., New, par. 290,) and duty was exâcted thereon at the 
rate of two cents per pound by the défendant as coUector of customs at 
that ,port» Against this classification and this exaction the plaintiff duly 
protested, claiming that this dandelion root was free of duty as a foôt 
not edible, and in a crude state, etc., under the provision for "drugsj 
* * * roots, * * * any of the foregoing of which are not edi* 
ble, and are in a crude stale, and not advanced in value or condition by 
refining or grinding, or by other process of manufacture, and not spê- 
cially enumerated or provided for in this act," contained in the free list 
of section 2503 of the sanie act. Tariff Ind. (New,) par. 686. The plain-' 
tiff also duly made appeals to the secretary of the treasury, and, withih 
90 days after adverse décisions were rendered thereon by him, he broùght 
this suit to recover ail the duties exacted on this dandelion root. Upon 
the trial it appeared that the article in suit was the root of the datt- 
delion plant; that it was then known in trade and commerce of this 
country, as was, at and prior to the passage of the tariff act of March S, 
1883, ail root of the same plant, as "dandelion root;" that it was not 
edible, and was in a crude state, and not advanced in value or condition 
by refining or grinding, or by other process of manufacture; that it was 
not used or inteiided to be used as coffee, or as a substitute therefor j biiï 
was used for medicine, or in médicinal préparations; that root of thè' 
same Mnd was never used for coffee, or as a substitute therefor, but 'Wàà 
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always used for the same purposes as the root in suit was used for; that 
at and prior to the passage of the aforesaid tariff act there was imported 
a root of a certain other and différent plant, that was of an entirely dif- 
férent nature, and was then generally known in trade and commerce of 
this country as "chickory root," but was sometimes called "dandelion 
root" or "American dandelion root;" that this root was then used. and 
has ever ■ since been used, as ail adultérant of coffee; and that the two 
above-mentioned roots were the only articles ever known in trade and 
commerce of this country as "dandelion root." Both sides having rested, 
the defendant's counsel moved tHe court for a direction of a verdict in 
favor of the défendant, and the plaintifï's counsel moved for a direction 
of a verdict in favor of the plaintiff. 

Comatock & Brown, for plaintiff. 

Edward Mitchell, U. S. Atty. , and Thomas Qremwood, Asst. U. S. Atty . , 
for défendant. 

Lacombe, Circuit Judge, (praîly.) Of course it is perfectly possible to 
make almostanything out of a tariff act, by construction, without violat- 
ing recognized rules for the interprétation of statutes, but construction 
should be reserved for doubtful language. When we hâve a provision in a 
tariff act which seems to be unambiguous, I think it unsafe and unwise 
to seek in it for something différent from the meaning it plainly bears 
on it8 face. The particqlar importation in suit was not used or intended 
to be used as coffee, or as a substitute therefor; and, according to the 
witnesses, both for plaintiff" and défendant, articles of the same kind 
were never so used. But there was, at and prior to the passage of the 
tariff act of March 3, 1883, and there is now, imported into this country 
a certain other article, as the testimony of thèse witnesses shows, which 
was used as an adultérant of coffee, and which, though generally known 
as "chickory root," was then, and is now, referred to in trade and com- 
merce as "dandelion root." Of this fact congress, conversant as it is 
with trade and commercial usage, was perfectly well aware. In its ex- 
périence of the past it had seeu more or less successful attempts made 
by importers (by évidence of commercial désignation) to take other 
articles similarly circumstanced out of the provisions intended for them, 
and thereby subject them to no duty, or to a less rate of duty than that 
specified in such provisions. To guard against any possibility that chic- 
oryroot should not pay the rate of duty that ought, in its opinion, tobe 
imposed on articles used or intended to be used as coffee, or as sub- 
stitutes therefor, it enacted the express provision for "chicory root," 
contained in paragraph 288 of the aforesaid act, and then enacted a 
further provision for "dandelion root used or intended to be used as 
coffee, or as substitutes therefor," contained in paragraph 290 thereof, 
and in each of thèse paragraphs imposed thereon a duty of two cents per 
pound. The importation in suit appears to be plainly not covered by 
paragraph 290 of the tariff act of March 3, 1883, but is within the pro- 
vision of paragraph 636 thereof, as claimed by the plaintiff in his pro- 
tests. I therefore deny the motion of the défendant for a direction of a 
verdict in bis fa^^r, and direct the jury tofind a verdict for the plaintiff. 
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Anserson V. Germaik et al, 
(CitcuU Court, W. D. PennsyVoania- November 18, 189t> 

1. Patekts pok Inventions— Jurisdiction. 

Wbere a manufacturer has hls f actory and place of resideace and basiness in one 
district, and aiso sells by an agent résident in aoothor district, manuf actured articles 
clalmed to infringe, he does not become an inhabltant of the district in wbich the 
articles are sold by the agent, and suit for inf ringement of letters patent cannot be 
brought against him in tbat district, by service on the agent 

9. Samb— Pbeuminakt Injcnction. 

Wbere an inventer and otbers bave manufactnred and sold articles prior to the 
grant of design letters patent therefor, and tbe only proof of infringement, since 
tue grant of the patents, relates to a single sale, made p'iortly after tbe grant of 
tbe patents, but prier to the establishment of their validity, and prior to notioe of 
the patents, tbe articles not being marked patented, a prelimmary injunction shonld 
be denied. 

In Equity. Motion for a preliminary injunction. 

Germain is a manufacturer of wooden mantels, having hîs factoiy, rés- 
idence, and place of business in the state of Michigan. Monroe, who is 
an inhabitant of the western district of Pennsylvania, acte as the agent 
for tbe sale of the Germain mantels in tbis district. Complainant bas 
filed bis bill againet Germain and Monroe jointly for alleged infringe- 
ment of design letters patent by the sale of such mantels; service of the 
writ being made on Monroe personally, and also as tbe agent of Ger- 
main. Motion being made for a preliminary injunction to restrain the 
alleged infringement, counsel for Monroe, without entering an appear- 
ance for Germain, contend tbat under the act of congress of 1888, c. 866, 
§ 1, Germain not being an inhabitant of the western district of Pennsyl- 
vania, tbis court has no jurisdiction in this suit as against him. They 
also contend that a preliminary injunction should be denied, because 
both complainant and respondents commenced the sale of the mantels 
alleged to bave tbe designs claimed in the patents prior to the grant of 
the patents; because complainant, after the grant of the patents, failed 
to mark the mantels patented; because there is proof of but a single in- 
fringing sale of 35 mantels by Monroe, which sale was made shortly after 
tbe grant pf the patents; and because it does not appear that Monroe at 
tbe time of tbis sale bad knowledge of the patents. 

W. L. Pierce, for complainant, cited the foUowing authorities on motion 
to strike off service: 

Riddle v. Railroad Co., 39 Fed. Eep. 290; Hayden v. Androscoggin Mills, 
1 Fed. Rep, 96 ; 2 Pars. Cent. (Ed. 1873, ) p. 680, note a;; Act Assem. Pa. April 21, 
1858, (1 Pard. Dig. p. 58, § 9;) Kieley v. MoGlynn,21 Wall. 520: Eolland v. 
ChaHen, 110 U. S. 15, 8 Sup. Ct. Rep. 495; Sstes v. Bdford, 22 Fed. Rep. 
276; Zambrino v. Railroad Co., 38 Fed. Rep. 455. 

Maredlus Bailey and W. Bakeweil de Sons, for Monroe. 

Reed, J. After a careful examination of the authorities cited by com- 
plainant's counsel, I am still of the opinion that the bill cannot be 
maintained against Germain by service of a subpœna upon bis agent in 
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this State. To hold tbat Germain became an inhabitant of tKis state, 
because he bas a regular agent hère for the sale of bis goods, would be 
an extension of the meaiiing of the aet of 1888 far beyoud any reported 
case tbat I can find, and I think contrary to the spirit df tbe act. As to 
the défendant Monroe, my judgment is that, upon ail the affidavits and 
facts presgnted at the bearing, a preliminary injunction ougbt not now 
to issuç,., The only clear évidence of infringement is contained in Mr. 
Monrœ's afïidavit, in which he admits the sale of 35 mantels of the 
vârîous designs covered by CQmplainant's patents. Thèse were sold in 
■August, 1890, very shortly after the patents were granted, and before 
tjbeir yâlidity had been established» He swears that at that time he had 
no knowledge of tbe existence of the patents, and it was shown that sales 
bad beeq raade for several montbs, by botbcomplainantand thedefend- 
an'ts, before tbe granting of thie patents, so that it is reasonable to belle ve 
tbat he did not know of the patents. He dénies tbat he bas taken any 
orders for or sold any mantels of thèse designs' since he received notice 
from the complainants of his ownership of tbe patents. No évidence 
basi been furnished by the complainant to disprove thèse statements, and 
the case rests upon tbe sale of the 36 mantels, which, under ali the cir- 
oumsfancès, would not warrant thé granting of the preliminary injunc- 
tion. The complainant may at any time hereafter, however, renew bis 
motion, if he should discover évidence of further infringement. Tbe 
motipn must be.for the présent refused; and it is so ordered. 



ZiNssEB e( al. V. Kkiiegee. 

■ (CÙ-cùit Court of Appeals, Third Circuît. November 18, 1891.) 

1. Patbntsi !fob Intentions — Anticipation — Abratino Besb. 

Eeis^ufd letters patent No. 9,129, issuedMarch 23, 18S0, to William Zinsser and 
Augnsi Zinsser, a:s assignées of F. C. Musgiller and Robert W. Scbedler, for an im- 
proved method of charging béer and other liqulds wlth bicarbonate of soda or other 
alkali, by mixing the same with a proper cernent and compressing it into lumps 
■ which wliï at once sink to the bottcm of thé vessel, and thua glve ofC the acid grad- 
ually to the whole body of liquid above tbem, are void because of anticipation by 
varions English and Trench patents for aerating différent liquida wlth gas pro- 
ducing salts compressed into lumps. 

2. Samb — Application oï Old Process to New Purposb. 

The faot that the anticipating processes were used in treating water or neutral 
lic[uids, while the patent was for treating béer and similar liquids, is Immaterlal, 
as this was iaerely applylng an old process to a new, but analogous, subject. 

45 Fed. Rép. 572, afflrmed. 

In Equity. 

Suit by William Zinsser and August Zinsser against Gottfried Krueger 
for infringement of patent. Decree declaring tbe patent void because 
of anticipation and dismissing the bill. 45 Fed. Rep. 572. Plaintififs 
appèal. AfiBrmed. 
': A. Vr Bréisen^ ioi appellants. 
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Josqth M. Deuel, for appellee. 
Before Acheson and Wales, JJ. 

Wales, J. This is a suit in equity, brought în the circuit court of 
the United States for the district of New Jersey, by William Zinsser and 
August Zinsser against Gottfried Krueger, for the infringement of reis-^ 
sued letterS patent No. 9,129, dated March 23, 1880, and granted to 
complainànts, as assignées of F. C. Musgiller and Robert W. Schedler, 
"for a new and useful improvement in treating béer and other liquids." 
The spécification and claims are as follows: 

"The inveption consists in treating béer and other liqnids of a similar nat- 
ure with lumps of bicarbonate ofsoda or of other alkali, said lumps being 
coDipacted by means of a suitable cernent, se thaï they are heavy enough to 
at once drop through the liquid to bë treated upon the bottom of the vessel 
containiri'g the liquid. The carbonic acid evolved from saiil lumps is thas 
compelled to permeate thé entire column of liquid above it, and atthe SHme 
time tp give up the requisite qua^tity pf alkaline matter. Together with the 
lumps pf bicarbonates of alkali inay bç used lumps of tartaric dr other suit- 
able acid, çompacted in the same manner as the lumps of bicarboniite of al- 
kali, aotliat theamount of carbonic acid evolved from the lattèr can be easily 
controlled. It is a eommon practice with brewers and Others to use bicar* 
bonate of soda, either alone or together with tartaric acid, in the manufactr 
ure of béer, sparkling wines, and other effervescent liquids» for the purpose 
of increasing the life of such liquids. The mode of appiying such article or 
articles by brewers, for instance, is to apply about one ounce of the bicarbon- 
ate of soda to each quartéf barrel with a table-spoon, the bicarbonate being 
iii the form of a powder. The ppwder, on being thrown ihto a barrel of béer, 
will at first float on the surface of the liquid, and immediately evolve car» 
bonio acid, a large portion of which is lost, together with tlie béer which Is 
thrown out by the action of the acid before the barrel can be cloaed with a 
bung. Besides this, the opération of filling barrels is carried on in a great 
hurry, and a large quantity of tlie bicarbonate of soda handled with a spoon 
is spilled over the barrel and wasted. Like effects occur in the use of tartaric 
acid in crystals when applied togetlier with powdered bicarbonate of sodar. 
Thèse disadvantages we hâve obviated l)y preparing the bicarbonate of soda 
or of other alkali and the acid in solid lumps, of such weight that the lumps 
at once drop through the liquid upon the bottom of the vessel, antl give off 
the carbonic acid to the entire column of liquid, and not only, as heretofore, 
to the upper stratum. Thèse lumps we pioduce by mixing powdered làcarr 
bonate of alkali with a suitable cément, such as a solution of dextrine, and 
then compressing the same in molds of suitable size and shape. Lumps pî 
acid are made in like manner. The advantages of using the bicarbonate 6î 
alkali, either alone or in connection with acid in this shape, is perceptible at 
once. The lumps, being in a compact form, when dropped into a barrel filled 
with béer, aie, or other liquid, will at once sink to the bottom, and the car- 
bonic acid evolved from tliemis forced to stay in the liquid. The barrel can 
be easily closed with a bung, without losing a partiele of carbonic acid or of 
béer, and the said lumps can be introduced into the barrel without any wasté. 
Besides this, the weight or size of our lumps is so gauged that «kch barrel 
wiU receiVe the exact quantity of bicarbonate of alkali and of acid reqUiredj 
and that the liquid in a number of barrels, af ter having been treated with 
the bicarbonate of alkali, with or without acid, will be of uniform quality. 

" What we claim as new, and désire to secure by letters patent,, is the prp- 
cess of charging béer and othèr liquids of a similar nature with câi"bonic acid. 
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by dropping into and through the liqiiid lumps of bicarbonate of soda or other 
alkali, thereby causing the-acid discharged from thë lumps to pass througb 
the entire column of liquid, substantialiy as specified." 

The bill allèges infringementj and states that the validity of the patent 
has been already sustained by a decree of the circuit court for the dis- 
trict of New Jersey in a former suit by thèse same eomplainants against 
Alois Kremer, (39 Fed. Eep. lll.) The answer dénies novelty of in- 
vention, and claims that, since the former suit and decree against Kre- 
mer, new évidence has been discovered which proves that the invention 
described in the foregoing spécification had been anticipated by English 
ftnd French inventors. After hearing the proofs and arguments of coun- 
sel, the bill was dismissed, on the grbund of priority of invention, (45 
Fed. Rep. 672,) and the çomplainants hâve appealed to this court. 

The use of bicarbonate of soda in the treatment of béer was not new 
at the date of the application for the original patent, on October 20, 1875. 
Before that time the bicarbonate had been used by brewers in the form 
of a piowder, and the onlyhovel featûre 6f its use, described in the spéci- 
fication, is the conversion of the pow^èr into lumps, which are intro- 
duced into the barrel through the bung-hole. The effect produced in 
the béer is the same whether the alkali is used in a powdered or in a 
compressed form, nor will the taste of the béer indicate which form has 
been adopted in treating any particulàx barrel; As explained by Mr. 
Griffîn, a chemîcal expert and a witness for thé défendant, the patented 
process begins ^ith the dropping of lumps into the liquid. When the 
lunjp is dçopped and, the vessel dosed the process is ended. The resuit 
is the évolution of gas, which is dissolved by the liquid. So, also, pow- 
der ifl dropped fix»m a spoon, and the resuit is identical. The only dif- 
férence is that the solution of the powder and the conséquent évolution of 
gas in the latter case are more rapid, so that it is désirable to close the vessel 
at once, if ail the gas is to be conâned. " Solids dissolve more slowly than 
powders, That ia ail there is to it." The object of the patentées was to 
retard the solution of the alkali j thereby preventing a too sudden efifer- 
vescence, and so retain the gas and the béer in the barrel without any 
loss of either. The défendant has used the bicarbonate of soda in lumps, 
or in a compact form, in the treatment of béer; and the only question 
now to be considered is whether this mode of using the alkali was original 
with the eomplainants, or their assigndrs, in view of the state of the art 
at and before the date of their patent. , And on this point the évidence 
appears to be conclusi ve. English patent No. 668, dated March 1 , 1860, 
granted to William Bush, describea a method of granulating the com- 
poneûts of Seidlitz mixtures, by which bicarbonate of soda and tartaric 
acid *'ere formed into artificîal granule? or lumps, for the purpose of 
soluti<)u, in water, evolving carbonic ftcid gas. The advantage of such 
granulation in retarding the solution of the salts, and the conséquent 
slow évolution of gas, is mentioned and described, in Dingler Polytechnio 
Journal, (volume 170, p. 314,) published in 1863 , in which the writer says 
that the objection of a too rapid effervescence of the salts may be overcome 
by convei-ting the powder into lumps, talkiiig the form of coarse-grained 
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powder. Englîsh letters patent No. 910, dated Novèmber 29, 1852, 
were granted Barse & Gage for "improvëments in apparatus for manu- 
facturing soda-water and other aerated liquids, and likèwise in the prép- 
aration of substances employed therein." Barse & Gage converted the 
acid and bicarbonate powders into "a paste by a mucilage of gum," 
which is then compressed into cylinders of différent shapes, so as lo 
distinguish tbe acid frona the alkali. The cylinders were graduated by 
weight, "in proportion to the quantity of gas to be produced," and in 
size depending upon the diatneter of the holes through which they were 
to be dropped. The advantages are specified by "the solid appearance 
in the shape of a pencil given to the salts which are to produce the gas, 
and which in other apparatus are used in a powder." 

The complainants' spécification shows their mode of preparing the 
lumps, as follows: 

"Thèse lumps we produce by mixing powdei'ed bicarbonate of alkali witb 
a suitable cernent, such as a solution of dextrine, and then conipressing the 
same in moulds of suitable size and shape. Tbe lumps of acid are made In 
like raanner." 

English letters No. 1,609, dated June 26, 1863, issued to William 
Clark for " improvëments in apparatus for aerating liquids," under the 
head of "gaseous lemonades," describe a process of charging lemonade 
with carbonic acid gas by the use of pastilles, lozenges, or drops, composed 
of bicarbonate of soda, citric or tartariç acids, and sugar, in various propor- 
tions. French letters No. 595,527, dated July 23, 1863, issued to Le 
Pedriel, describe the patentee's mode of granulating the salts employed 
for making gaseous waters. English letters patent No. 3,160, dated Oc- 
tober 24, 1872, were granted to William Cooper for "improvëments in 
preparing and maki„g up medicated and other effervescing mixtures, "and 
show a method of making an effervescent mixture from a carbonate of a 
suitable alkali with an acid sait, and adding sugar, the whole being then 
compressed in suitable dies to form solid lozenges. French letters No. 
58,807, dated May 28, 1863, were granted to Defourmentel and Pore for 
making gaseous waters. The invention in that patent consists in the 
création of a solid body composed of bicarbonate of soda and melted 
sulphate of alumina, the Utter being an economical substitute for tar- 
tariç acid. This solid body, placed in one of the gasogenous apparatus, 
then in gênerai use, evolves, under the action of water, the carbonic acid 
necessary for producing gaseous water. This solid body is made in the 
form of a cartridge, and a single cartridge is sufficient for charging the 
apparatus described. One or two other patents are exhibited in the de- 
fendant's évidence to prove the state of the art prior to the dite of the 
patent now in suit, but those referred to above will sufEce for the pur- 
pose; and thèse show that the complainants' assignprs, although they 
may hâve been ignorant of the prior patents, were in lact not the first , 
and original inventors of a mode of converting the bicarbonate of soda, 
either with pr without an acid, into a solid lump or cartridge, for con- 
venient handling in dropping the same into barrels or other vessels. It 
may be true that they were the first to successfuUy apply the mode of 
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using; the alk^i by introducing it into a barrel of béer in the manner de-, 
scribed in their spécification, but it is quite certain that the game form 
oif use was previously known and had been adopted in charging neutral 
liquida. It must be observed that none of the exhibits above referred 
to were before the court in the Kremer Case. 

To avoid the efifect of this proof, the complainants' counsel insisted 
that "the défendant seeks to invalidate a process which serves to neutral- 
ise an acidulated liquid, such as béer, by showing it to be old to acidu- 
late and medicate neutral liquids, such as water." This distinction does 
no,t afifect ^he question of priority of invention in the présent case. The 
treatment of béer by bicarbonate of soda, used in the form of a powder, 
was well known; and the issue hère is whether the conversion of the 
pçjwder, by compression, into lumps, granules, or cartridges of suitable 
size aiid weight, was new. The proof is clear that it was not, The com- 
plfiinantg do nothing more than apply the lumps or cartridges to béer 
ihs'tead pf to water, and thias adopt an old form or method of applying the 
^kftlicS'fïftWt any novelty in the modeof its application; and this, it bas 
been frequently decided, will not sustain a patent, even if thenew form of 
resvdtt bas not been before contemplated. . F&finsylvania R. Co. v, Locomo' 
me, à;,, ^ùckCo., 110 V. S. 490, 4 Sûp. Ct. Rep.,220. Thèreis no error 
î;çi the deçree of the circuit court, and it is therefore affirmed. 



PaCTïIO CONTBACTING CÔ. V. SOUTHEBN CaLIFOKNIA BiTUMINOUS PaV. 

Co. et (d. 

\Cireuit Cmvrty N. D. CalifomiO' November 16, 1891.) 

1. ipÀTBwrs roB Inventionb—Patentabiutt— Invention— AsPHALT Pavino. 

ïiietter» patent No. 819,125, issued June 2, 18S5, to Judson Kloe, Andrew Stelgor, 
and Isaac L. TJiurber, coyers a "process of working' asphaltum, ". by taking It In its 
native state, and softening it by the aid oî bot water, ateam, or superbeated steam, 
and applying it to the use intended while In a plastic state, and tben pressing it 
. witb a heavy hçated iron or roUer, until the puriace is soiooth and compact. Held, 
thàt thîs was a patentable invention, oonsisting in the application of an old process 
ttm ttçw and useful purpose. 

Si SAMBt- PaVING AND BOOriNO COMPO0ND. 

Letters patent No. 842,852^ issued June 1, 1886, to Austin Walrath, covers a "pav- 

ing, rooflng, and building' oompound " madè by heating bitnminous sand-rook (found 

• ; near Banta Cmz, Cal.) by means of steam until it is in a senji-liquid state, spread-. 

ingitover the surface to be paved or ropfed, and tben roUing it or smoothing it 

' Wftii beatèd ifoh* until it beoomes flra and bard. Held a patentable invention, as 

' it spplies known processes to new and useful purposes. 

In Ëquity. Bill by the Pacific Contracting Company against the South- 
eta, Califomia BitUminous Paving Company and others, for infringement 
of pàtèn,tiB. Decree for an accounting. 

Gàrber, BocM & Sûhop nnd M. A. Wlieaton, ioi eQmpM.n&)at. 
■ Langhome & Miller^ for respondents. 
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MoREOW, J. Bill for the infringement of two letters patent,— one 
numbered 319,125, granted to Judson Rice, Andrew Steiger, and Isaac 
L. Thurber, on June 2, 1885, entitled "Process of working and using 
asphaltum;" and the other numbered 342,852, granted to AustinWal- 
rath on June 1, 1886, entitled "Paving, roofing, and building com- 
pound." Both patents are owned by the complainant, and it is alleged 
that the défendants hâve infringed both of them. The process described 
in the first patent is as foUows: 

"To carry eut oar invention we take the asphaltum in its native state, 
and soften it, or dissolve it, by the aid of hot water, steam, or superheated 
steam, and, when dissolved or in a plastic state, to apply it tô the uses for 
which it is intended. We then press it wîth a heavy iron or rollers, heated 
for that purpose, but not to a température that wpuld burn the material, 
which gives it a smooth surface, and renders it compact and solid. When the 
asphaltum is dissolved or softened by our process, clean sand may be addedt,' 
if desired, to give it the prOper consistency ; but withûut the addition of saud 
or other ingrédient we can also use asphaltum by our process far making 
floor-tiling, by placing the material in molds, and siibjecting it to pressure, 
which gives it a firm, solid form, with a smooth surface, which is susceptible 
of a fine polish. In our process of wôrkiiig asphaltum we use an ordinary 
steam-boiler for supplying the hot water, steam, or superheated steam, and a 
close or open vessel, stirring by hand or by machinery." 

The process described in the sècofidpàtënit is as 'folio ws: 

"To manufacturemy paxing» ropflng, ànd building coipjppund, I take this 
bituminous sand-rock, [prèvibusly described as a naturaï product which had 
been recently; discovered uear Santa Cruz, Çalifornia,] and beat it^ bj me^n| 
of steam, in a suitable vessel, which may be ejther open or closed. Wlîeh 
«ulBciently softened by the steam it will be in a semi-liquid condition, sothat 
it can be spread, by suitable raking implements, in a thiri course or layer over 
the surface io be paved or roofed. I then roU ahd smooth itdown with heàted 
irons untjj.ithasbecomeflrm» and until the water which it has takenup from 
the steam and the volatile part of the oil hâve evaporated, which will leave a 
firm, hard, but clastic surface, that will wear a great length of time. Foi- 
building purposes, and forone class of paving, Iconvert thé bituminous sand- 
rock into bricks or blocks of the desired size. In this case I treat the sand- 
roCk;W.îth.'stéam. as above specified, and, in addition, ladd some eartbyor 
minerai substance, such as ^ulphate or carbonate of lime, su as to give it 
<Jensity and body, and then ï subject it to pressure in molds, thus forming 
blocks or bricks, which can be used for paving or building purposes." ^ 

The défense is that both of thèse patents are void for want of inven- 
tion. It is çlainied that the proeesses they describe are old, as applied 
to other substances ; that from time immémorial substances haye been 
eoftened by hot water and by the action of steam; and in support of thia 
claim référence is madè to familiar culinary opérations^ such as tbe boil- 
ing of potatpes and other vegetables, and the réduction of animal màtter 
to grease. It is also claimed that ail species of asphaltum had béen dis- 
integrated by beat applied in various formé, thougii not in the fbrm of 
«tteam or boiling water alone, and the bituminous rock was a mechahical 
mixture, and could be disintegrated by hea,t, the beat acting simply to 
looseiî the mechaBical bond between the atoms. It does not appear, 
however, that thèse simple opérations suggested the application ôf hôt 
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water or steam-to th&Mduction of asphaitum or bîtuminous rock to a 
oonsistency suitablôfor paving purposes, piior to the invention of the 
processes descfibed in thèse two patents, nor does it appear that tho ap- 
plication was orie that would naturally suggest itaelf. to a persongiving 
the subjeet considération. The fact was that the présence of water in 
the bituminous material during the process of réduction was deemed to 
be an obstacle to its successful treatment; and the care was at first to 
expel ail the moisture, as its rétention was considered dangerous to the 
work and destructive to the resisting quality of the final product. The 
uses of water and steam as described in thèse patents are therefore in- 
ventions in the application of prooesses to new and useful results. As 
both of thèse patents Jiaveheretoforè been sùstained by this court, it will 
not bé necessary to add anything further th'an a référence to the décision 
of Judge Sawyeb in the cases of Wakatii v. Paving ÇSo. and Bock Go. v. 
Wairaàiy 41 Fed. Eep. 883. Decree for complainant, and for an ac- 
counting. 



Pettibone a al. v. Stanford, 

(CTrcuit Court, N. D. lïÛnoUt. November 9, 1891) 

l, Trrkmn Tfon lNVBNTioît«^ExT]Bîrr op Cuàii-r-'Pnion Statb of Akt— Intoinoement. 
Claiâi 8 of letters patent No. 84€,69é, Issiied August 16, 1881, to TfaouaB J. Jeune 
and CiiSTles S. Harmon, for an improvement in lifting-jacks, describes the combl- 
nation, among other things, of " the standt>rd, A, provided wlth the arma, u, * * • 
conàr, 0, havinjï the trunnlbos. o, working in journals at the.tpps of the arms, v. " 
HeCdtha^ in view of the prïor state of the art, the claim is Umited to the spécifie 
elettëatë named, and is not infringed by a jack haying a collar Intégral witb the 
Btaiidftrd, and incapable ofany movement. 

i. SiMB-rE^TBNT OF ClaIUS. 

ûlftimB canuot be enlarged by constroction. 

In Equity. Suit by Pettibone, Mulliken & Co. agaînst Arthur L, 
Stanford for infringenientof patent.' Bill dismissed. 
Dyrenj^h & Dyrenfprih., for cotnpl&infinis. 
Geo. Paysan &nd L. II. Bond, fot deïend&at. 

Gresham, J. This suit is brought by the complaiiiants, as assignées of 
letters patient No. 245,634, granted to Thomas J. Jenne and Charles S. 
Harmon, Aùgust 16, 1881, for a new and useful inïprovementof a lifting- 
jack, c4Weà by a patent previoùsly issued to Jénhe. The third and 
only èiài&' tvbich it iâ charged the défendant infrihgés rëad^ : 

"(3) Thpcorabination of thiç stand^d 4!, [irovided w.ith ,the,arms v, hav-. 
ing th*",' cross-plate h, coUàr C; hayijig ,tïie tninnians' 0,' workhig in journals 
at the tofié'à^ the arms e, lifting-baf Bi passiiig tlitough thv Côllàr C, lever 
D, woi'kïrfg' upb» the triliiuiona o as a ftilct uta, friction ctillars or paiWls E 
and S'upon the bàr B, and devis F, Connecting the aliortarm of the lever 
D wlth tbepaWlE.sttbstâJtttially as described." 
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îiTMs jàck is desîgned fbr lifting heavy weights, and especially for rail^- 
way nse. As illustrated in the dràwings, and described in the spécifi- 
cation, it comprises an irora standard bifurcated near the upper end, its 
two arms standing apart tô accommodate between them gripping pàWls, 
which embrace and bite a lifting bar. The front face of the standard is pro- 
vided with two longitudinal flanges extending from the base-plate, which 
is intégral with the standard, to the two expanding arms, which flanges 
serve as guides for the lifting-bar. This bar bas a foot at its lower end, 
and is surew-threaded "at its upper end to receive a nut. The jack is 
operated under a load or object resting on the head or top of the lifting- 
bar, as well as on the foot or projection at its lower end. The upper 
friction pawl is connected with the lever by means of a devis, and the 
application of force to this pawl on one side causes it to bite and raise 
the bar. When the lever is raised to a sufBcient height, this pawl strikes 
the upper edge of a plate which is connected with thé arms of the stand- 
ard at the rear of the bàrv and is thus left free to take another grip. The 
lower pawl dogs the lifting-bar at any desired élévation, and prevents it 
from dropping back. For thispurpose the pawl rests on one side upon 
a pa*t of the standard where it begins to bifurcatè.: This pawl is in 
close proximity to a plate above it, so that, when the bar is raised, the 
pawl is brought intO' contact with the plate, and forced to release its 
bite on the bar without rising with it. To facilitate dropping the bar, 
the lower pawl is provided with a iip, which can be operated by the foot 
or hand to cause it to release its hold : 

"0 ia a coîlar, through which the bar passes at the upper enrt of the stand- 
ard, and which is provided with trunnions o resting in. journals in the top 
•ot, the upright arms 2). Thèse trnnnions alSQ form the.fulcrum of the lever 
p, the caps n of the joui;nals are fltted tp the arms » by means of dove- 
taîled projections m, which Ût into recesses of corresponding form in the up- 
per éhdsof the arnfis e. Thé caps are placed in position by forcing the pro- 
jections laterally into the récesses from the outside, Whére they are obviously 
held flrmly in position against any upward pressure. This tnetbod of secur- 
ing the caps is préférable to£astening them witbbolts, both becaiise it enables 
the cap to resist a greater ppward strain, and because it is more readiJLy ap- 
plied." 

The spécification further says : 

" We prêter to flatten a part of the lower face of each trunnion o where it 
enters the journals, as shown in Fig. 7, to prevent it from turning under a 
severe strain." i^ 

The lifting-bar and the load are raised by operating the lever, the 
short end or socket of which is made in two parts, in order that the 
lever may be fulcrumed on the trunnions of the coUar. The spécifica- 
tion and dràwings show a separate collar, with projecting trunnions on 
opposite sides resting in recesses, called "journals," in the top ends of 
the two anns. This collar is not intégral with the standard, and the 
trunnions are confined in their bearings or journals as above described. 
The éléments of claim S, except "collar, C, hasing trunnions, Oj work- 
ing in journals at the tops of the arms, v" are found in the prior art in 
substantially the same arrangement, and operating in the same way. If 
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there îs dnything în thejack covered by the third claîm whîch dîstin- 
guishesit'jfroin the prior art, it is this collar, with its trunnicaiB con- 
fined in the journalsi and serving as a fulcmm for the lever. 

The defendant's lifting-bar is guided in the standard as the bar is 
guided in the complainant's jack, andother jacks found in thé prior art; 
but the upper guide of the defendant's bar is a slot or opening in the 
head of the standard which is formed by bringing the two arms or 
branches together, thus makingthe guide intégral with the standard, and 
not eeparate and distinct from it. The two forks or prongs of the defend- 
ant's lever embrace the top or head of the standard, and are fulcrumed 
■on the protruding endà of a pin which passes through the head. This 
pin îsislightly in front of:the lifting-bar, aiid directly overthe load, and 
the center of the base. It is urged tbat; this is a mère mechanical Taoà- 
ification of the complainants' jack,andin no sensé a departùre from the 
invention covered by the third claim, It is not; denied that the other 
claimsof the patent are for a spécifia construction of the combined ele- 
mmts, but it is urged that thô claim in ^controversy is not thùs limited, 
forthe reason that it la for /a gênerai combination Of parts. In view of the 
languBge of the claim, and the spécification and the state of the art, the 
patent is a narrow one*.i The daim èmbraces a collar ofparticular con- 
struction, namely» "collar, Chaving the trunnions, o, working in jour- 
nalsatthe tops of thé: arms, r." This language dearly excludes the 
idea of an absolutely rigid union betweeiï the côIlar and the standard. 
Trunnions working in journals cannot inean trunnions rigidly linited to 
the joumals. The patentées doubtless thought that, in order to make 
their jaok operative, the collar and trunnions should be so confined in 
théîr bearings as to hav« some play; and the ingenûity of no expert 
can make it appear that a collar with trunnions working in journal» 
means a collar intégral witi» the standard, ànd inçaf>a,ble of any nbove- 
ment. . The complainantg' expert, in efifect, éliminâtes from the claim 
words! which are not at ail ambiguous, but hâve a clear and distinct ap- 
plication, and imports into it language which is unwarranted by the 
spécification. He even gôes so far as to say that thê statement thàt 
the trunnions work in their bearings is a mistake. The spécification and 
drawings show just how the collar and trunnions, which may be easily 
iremoved^ are held in place, not rigidly, but "firmly against any up- 
watd pressure." Jeune and Harmon were mère improvers, and the 
thing claimed is limited to the particular éléments of the combination. 
A jack which does not contain à collar at the top «apableof some move- 
nient in ita bearings does not infringe the claim in controversy, and we 
bave seen that the collar or upper guide of the defendant's jack is in- 
itegral with the standard, and, incapable of any play or movement what- 
"ever. 'The language of the claim is explicit and clear, and the court ia 
not at liberty to enlargé lit ^beyond ita plain seope; nor can the com- 
.plainants be allowed toshowby experts that the invention is broader 
than thetermsof theidaioi. ) Thé biU, is dismissed for want of equity. 
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HAkMOMD BucKLB Co. V. HathawaY et oL^ 
(Circuit Cmirt, D. Connecficut. December 1, 1891.) 

t. Patents pou Invention — Patbntabilitt— ClaSps and Buckles. 

Letters patent No. 351,246, granted December 20, 1881, to Théodore E. Elngand 
Joseph Hammond, Jr., are for an improvement in glove-fasteners, shoe-buckles, 
andsijiipar articles, which consist of a tongue-plate, a tôngue or lever pivoted to 
, the toague-plate, and a slotted catch-plate, with which the tongue can be engaged, 
and by which the two parts of the buckle are drawn together and securely f astened. 
The iflipiTovementconsisted în disi)ensing with the spring élément usually fouhd i» 
pre-ezisting devices, which operated on the tongue, and held it in an opeu or cloéed 
poàltidff. Heid, thàt this patent is vold, for letters patent granted Novembér 9, 
1880, to Charles F. lilttlejohn^ were for the same device as applied to carriage boot- 
flaps; ahd it involved no invention to apply it to weàrihg apparel. 

8.' BAïte^fexTÈNT DP Claim^Pkiok State OF Aht. 

In letters patent No. 801,884, granted July 15, 1884, to the. same persons, for.àn 

improvement in similar buckles, the tongue-plate was & single pièce of métal, 

:: :' 'doùbfed^ppn itself, and forkëd at its rëa^ end nezt the catch-platè. The tongue 

8wung;in this bifurcation, its pivot being located underneath the tongue-plate. In- 

. dentations in thé under-f old of the tongue-plate partially, embraoed' t>he ends of ihe 

' ''. piVot;-ïi}nv Which was held bettveen thfe two folds. The bbject of this 'construction 
WJÉs to baniae thé tongue-plate, or a portion ot it, to eztend rearward of the tongue, 
formiag.tfaere a bearing surface for the catQh-plate. The flrst claim was : "Incom- 
bination„the catch-plate, the tongue pivoted directly to the ton^u^rplate, and the 
tongue-plate extendihg rearward of the pivot and in contact with the catoh-plat« 
When thé parts are engaged. " fleld that, as the claim was merely for ah improved 
olttsp^ wihii^ had many predeCessors, it must be so limited that the tongue should 
lie not only pivoted directly to the tongue-plate, but belo w Its f acé, and between Its 
bif urcated ends. 

8. Same-Jnpbinoembnt— Buckles. 

This patent is infringèd by a buckle whteh is composed of two plates rlveted to- 
gether, the lower being provided with projections in which the pivots of the tohgoe 
tum, and which fit into openlngs in the npper plate when the two lie together; 
and the upperand spring-plate being bifurcated, and extending on botbsides of 
thetong;ae rearward, to afford a bearing surface for the catch-plate, though the 
Ibtirér plate has no such extension. 

In Equity. On final hearing. 
George W. Hey, for plaintiff. 
Frederick P. Mai, for défendants. 

Shipmau, J. This ig a biU in equity, based upon the alleged infrînge- 
ment of three letters patent, — No. 261,246, dated December 20, 1881, 
for a glove-fastener; No. 301,884, dated July 15, 1884, fora shoe-clasp, 
each of said patents having been issued to Théodore E. King and Joseph 
G. HarûOiond, Jr.; and No. 341,422, dated May 4, 1886. The com- 
plainant submitted to a dismissal of its bill so far as the third patent is 
concerned. 

No. 251,246 is for an improvement in glove-fasteners-, shoe-buckles, 
and similar articles, which consist of a tongue-plate, a tongue or lever 
pivoted to the tongue-plate, and a slotted catch-plate, with which the 
tonguC; can be engaged, and by which the two parts of the buckle are 
drawni together and securely fastened. The improvement consisted in 
dispeiising with the spring élément, which usually was found in pre- 
existing devices, and which was generally cauged by some kind of a 
springrplate, which operated upon the tongue, and held it in open or 
dosed position, like the spring that acts on the blftde of a pocket'knife, 

'BAhearing denled, 4â Fed. Rep. âiHk. 
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and substîtuting therefor a hook or tongue of peculiar curvatnre. The 
patent also spc>ke of a 8tog,to prevçnt the tongue from swinging too far 
back, but there is no patentable novelty in that part of the alleged im- 
provement, for^, as it was said by the patent-office examiner in the cor- 
respondence relative to the grant of this patent, "with this kind of 
hook it is believed to bé imijôssible to hinge the two parts without hav- 
ïng thé edge act as a stop.? In order that the description çontained in 
the speciflcâtton and the claim of the patent may be understood it is 
neeessary to define the meaning of the terms which are uged. The hook, 
G, is the tongue; the curve, G*, is the archéd part of the tongue, which 
extends oùtwardly over the pivot; the loop, G*, is the bend or bight of 
the' tongue; the plate, A, is the catch-plate; and the platej B, is the 
tongue-plate, having an opening, B*, whose outer edge serves as a stop. 
The spécification says: 

"C is the bopk, which ia binged to the inner edge of B, and passes through 
an opening in A when the twbedges are secured together. The hinged hook 
or tongtiç.C, has a curved fback, C*i:whibhincrea8essllghtly in distance 
from the hinge as it reaohës the loop, Ç^, so that the point at which the plate, 
A, rests when the clasp is sbut is the most distant from tbe center of any 
part of ithe loop, K This point, Or deepeàt part of the loop, also lies in such 
a direction that >rhen strain is brought upon the fastener it iehds to draw the 
outer end, which rests upon the plate, Bt close down upon the plate with a 
slight pressure. * • * The opening, B', in the plate, B, through which 
the hinge passes, is made of such a width that when tbe hook is turned up- 
ward, as sl^pwn in Fig. 3. tbe, part, Q^, sti;ikea against thé edge, B% aud acts 
as a stop to prevént the hook from iurning tob far baok.? 

The claim Î8 as foUows: 

"The colnbîiiâtibn df the hook, C, bàving the curvei Ç', and tbe loop, C, 
with the plate, A, baving the opening, A^ and the plate, B, baving tbe open- 
ing, B », substantially as described. " 

A hook or tongue of this peculiar shape, and used for ptecisely the 
same purposes, viz., having drawn two opposing edges together, tô hold 
them together, and to remain in clpsed position by the strain of the other 
part of the btiekie, was well known bèfôre the invention of the patentées. 
It is foùnd in the Gharleô F. Littlejohn patent of November 9, 1880, for 
aicarriàge boot-fiàp ho6k. The ehtire hook is thus' described: Above 
the foldëd boot-flap there was a standing strap and a ftee strap below. 
A nietal loop was attaehéd to the standing strap, and, a meta! hook, with 
a loopat one end, was attache^ to thie freé strap bythis loup. The loop 
was bent inward, and the end turned downward, so as to form a bear- 
ing surface substahtially in line ^)r slightly forward of the straight Une 
of the strap. The bend 'of the loop portion was iti réàr of the point 
Where the free sttap was attaçhed. To engage the free strap with the 
fitànding strap the hook was turned uf>, and its free end passed through 
the loop Upon the standing strap, and was then turned dbwhto bring its 
énd against the free strap. The spécification Says: 

"This briiijgB the lirie of pull or sttain ât thë bend and iri rear of tbe point 
wbere the frèe strap Î9 attaçhed, so that the strain teii'tlsi to force and hold tbe 
end or 8uitable;bearing surface down and agàtn^t the free strap;'' 
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The Littilejohn hook had substantially the ,same shape and mode of 
opération as the hook of No. 251,246. There was no novelty in the 
mode by which the old tongue was applied to the glove-fastener or the 
shoe-buckle, and there was no patentability in taking it out of ils place 
in a carriage and substituting it for another tongue in the saine generaJ 
kind of a fastener upon wearing apparel. 

In order to ascertain the character and validity of No. 301,884 it is 
necessary to know the state of the art at the date of the invention. Very 
many patents hâve been issued of late years for arctic buckles, sonie of 
them for minute advances in the art, so that the territory opeu to inven- 
tion seems to bave been fully explored and occupied. In this case the 
défendants were of opinion that the state of the art with référence to the 
improvement contained in No. 301,884 was shown at the date of the in- 
vention, with substantial clearness, by patents No. 191,758 and No. 
215,824, which wpre also issued to Hammond & King. The tongue in 
patent No. 191,758 was hinged to an upper spring-plate, which plate 
was secured at ita puter or front end to a lower plate, which was the 
tongue-plate, and which was attached to the shoe. The clasp of patent 
No. 215,824 had a spring-plate curved to fit the under side of the tongue- 
plate, and lying close to it, and held in place by the ends of the tongue- 
plate. The tongue passed up through a hole in the tongue-plate, had a 
projection on each side, which rested in raised projections at the sides 
of the topgue-plate, so aa to form a hinge upon which the tongue turned. 
A projection acted downwardly upon the spring-plate, so that the press- 
ure of tliiç spring held the tongue open or shut. The catch-plate had 
also curved projections, which fitted upon the projections of the tongue- 
plate. The idea was that when the two parts of the clasp were together, 
the projections joined, and prevented the two parts from being drawn 
asunder longitudinally. The buckle of No. 301,884, so far as the first 
three claitns are cpncemed, is described as foUows: The tongue-plate 
was a single pièce of métal, doubled upon itself, and was forked at its 
rear end,— i. e., the. end next the catch-plate. The tongue swung in 
this bifurcation, the pivot of the tongue being Ipcated underneath the 
tongue-plate. Indentations in the under-foUi of the tongue-plate par- 
tially embraced the ends of the pivot-pin, which was held between the 
two folds. The spécification says: 

"It will l)e observed that this construction of the tongue-plate causes the 
tongue-piate, or, a portion of it, to extend rearward of tlie tungue, forming 
tliere a bearing surface for Ihe catch-plate, the resuit of which is, in use, 
that the wholë structure is causëd to move togetlier when movetnent of the 
catch-plate is had, which unîiy of motion in the parts of the siioe-clasp pré- 
serves tlie two flaps of the Slioe in a belter relation lo each other thau in the 
case Where the catch-plate can be tiUed duwnward Independeutly of the 
tongue." 

When the tongue pivots are formed solely underneath the tongue- 
plate, the face of the plate may be niade smooth. A cross-bar or pro- 
jection on the tongue-plate back of the tongue made a stop which lim- 
ited the bâckward play Of the tongue. The firSt thfee claims> which aïe 
the only ones' said to bave been iniringed, are as lollows: 
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"(1) In oombination, the catch-plate, the tongue pivoted directiy to the 
tongue-plate, and the tonguerplate, extending rearwarâ of the pivot, and ia 
contact witl) the catch-plate when the parts are engaged, ail substantially as 
described, (2) In combination, the catch-plate, the tongue pivoted directiy 
to the tongue-plate, and the tongiie-plate baving a smooth surface from a 
point in the rear of the pivot to a point in front of the pivot, ail substantially 
as described. (3) In combination, in a olasp, a tongue-platè, bearing a tongue 
pi votéd directiy to the tongue-plate and between its bif urcated ends by a pivot 
arranged below the surface of the plate, an inwardly projecting bar or lug, 
arranged adjacent to the tongue, and forming a stop whereby the backvvard 
playof the tongue is limited, and a catch-plate, ail substantially as described." 

The improvement consisted in having the body af the tongue plate 
extended on both sides of the tongue beyond the pivot, so as to form a 
bifurcation at the inner end of the plate ia which the tongue plays, thèse 
extensions being for the ptirpoS& of forming supports upon which thé 
catch-plate is drawn as the tongue is closed, and which prevent the catch- 
plate froni changing its position. The pull of thé'tongué and the catch- 
plate upon each other is more efficient whén the'pivot is beldw the fold 
ôf the; tongue-plate. It is plain that this buckle is a différent thing, in 
the way in which and the chëaiis by which the catch-plate is made to be 
an efficient member of the buckle, from the precedlng pateûtawhieh havé 
been described; The différence consisis îii the efficient stipport of thecatch» 
plate, and this is accomplished by the bîfurcated extensiott's ofthe tongue- 
plate which project rearwardly beyotid the pivot*. ' The çjuëstion of im- 
portance is whether this improvement has the élément of patentable inven- 
tion. I do not think that the mère elongation ofthe tongue-plate would 
hâve béen patentable, but I ato ofopinion that the way in whieh thé length- 
ening wàs accomplished and the support was given to the catch-plate, viz. ; 
by the bifurcated extensions ofthe body of the tongue-plate on both si des 
ofthe tongue beyond the pivot, in which extensions the tongue plays, and 
upon which the catéh-plate is supported in position; did show patenta- 
ble invention. There was no invention in the production of smoothness 
of surface upon the face of the tongue-plate. If smoothnes9 was désira- 
ble, it was easily attained by forming thè sockets for the tongue-pivota 
solely in the lower fold of the plate. Neither was there any patentabil- 
ity in the stop. It Was a familiar device. It hàd no new or différent 
function, and there was no inventive skill in the means employed to put 
it into or to adapt it to the new tongue-plate. The first élailCQ was made 
as broad as the patent-office would permit, and was intended to cover 
any tongue-plate to which the tongue was directiy pivoted, and which 
extended rearward of the pivot, and came in contact with the càtch-plate. 
This çlaim, being inerely for an improved olasp, and one which had many. 
predecessors, must be limited by construction to the invention as it was 
made, and therefore the détails are important. It should be so limited 
that the tongue should be notonly pivoted directiy to the tongue-plate, 
but below its face, and between its bifurcated ends. J The second claim 
was for the catch-plate and the tongue pivoted direetly to the tongue- 
plate having a smooth , surface. This combination^ i*s an entirety, was 
not patentable. It was intended to be for the éléments of the first claim, 
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plus a smooth tongue-plate; but inventive skill is required in a combina- 
tion as well as an entirely new device, and there was no skill in so ar- 
ranging the pivots of the tongue that the surface of the tongue-plate 
should be smooth. The third daim is for the éléments of the first claira 
and the stop. A combination of devices, new or old, in order to be pat- 
entable, must produce some new effect or resuit, as the product of the 
combination. A stop was a familiar part of tho tongue-plate. Thia 
stop was like its predecessors, and no skill was required to add it to the 
plate, and, when added, it produced its old, independent resuit. It was 
not a part of the improvement; it operated in its old way, and contrib- 
uted no new resuit. This olaim is not patentable. The two buckles 
which bave been made by the défendant, and which are known in the 
case as "Defendant's Weld Buckle A," and "Defendant's Weld Buckle 
B," infringe the first claim of No. 301,884. Buckle C is not claimed to 
infringe this patent. Thgre is more uncertainty in regard to the infringe- 
ment by defendant's weld buckle D. It is composed of two plates, riv- 
eted together. The lower plate is provided with projections at its inner 
end, in Which the laterally projecting pivots of thé tongue turn; and the 
upper plate is provided with openings, which receive the top portion of the- 
projections when the two plates lie together. ' It is the reverse of the method 
bj' which the tongue and tongue-plate of No. 215,824 are pivoted together. 
The upper and spring plate is bifurcatéd, and eXtends on both aides bf 
the tongue rearward to afford a bearing surface for the catch-plate, but 
the lower plate bas no sncli extension bèyond the tongùe-pivot to afford 
fiuch a beairing. The buckle as a whble différa materially in appearance 
from the' biicHë of the patent. The projection at the end of the îower 
plate, in which the pivots turn, and the openings in the upper plate, 
which receive the top portion of Ihe projections, are, in appearance, quite 
unlike the double leaves of the patented buckle, between which the piv- 
ot-pin is held. The extension of one side of the double plateisa de- 
parture froin the form of thè patented buckle. But, with some Hésita- 
tion, I tbînk that the essential and described éléments of the first claim 
are présent in buckle D, notwithstanding the différences in détails of con- 
struction. Let there be a decree dismissing the bill as to patents Nos. 
251 ,246 and 341,422, and for an injunction against the infringement of 
the first claim of No. 301,884. and for an accounting. 
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EssEX BuTTON Co. V. Paul a cS.. 

(Circuit Court, D. New Jersey. December 1, 1891.) 

1. Patbkts fob Inventions— Peior Statb op Abt— CnrF-BuTTONs. 

Lettei'S patent No. 819,997, Issued June 16, 1885, to George D. Paul and Cyrus E. 
Vreeland, oovered an improvement in ouffi-buttons, whereby theyare provided with 
a [Réparable shoe, "consistingof a spring-metalring, formed witn a flaring opening, 
a, tbrbugb whicb tbe post or sbank is passed, aad witb a yielding central portion, 
curved outwardly, forining a seat, c, In whlcb the poster sbank rests, " and " adapted 
to be secured to tbe- sbank between its outer end and tbe fabric tbrougb wblcb tbe 
sbank is inserted. " Held tbdt, in view of tbe prior stàte of tbe art, and ot tbe fact 
tbat broader elaims were originally made and rejected, tbe patent must be restrlcted 
to tbe speciâo derice described, and is not infringed by letters patent No. 882,342, 
issued |lay 8, 1888, to Egbert Alsdorl and Qeorge D. Paul. 

2. SaMB— ASBIONMENT— ESTOFPEL. 

Tbe fact tbat tbe inventer and patentée Of an Improvement In an article sells and 
assigna tbe patent to a third person does not, la tbe absence of misrepresentations 
as to tbe scope of tbe patent, estop bim trom obtédning a patent for anotber and 
différent Improvement thereon. 

In Equity. Suit by tibe Essex Button Company against George D. 
Paul and others for infringement of patent. Biil dismissed. 
Alfred A. Van Hovenherg, fpr complaioant. 
E. L. Sherman, for défendants. 
Before âcheson and Gbsen, JJ. 

AcHESON, J. This suit 18 upon, letters patent No. 319,997, dated 
June IQ, 1885, grauted to George D. Paul, the inventer, and to his 
assignée of one-half, Cyrus E. Vredand, for an improvement in buttons; 
the invention consisting (the spécification states) "in certain features of 
construction," the object being to provjde a device adapted to be applied 
to a cuff-button, to prevent it from coming through the button-hole and 
becoming lost. The patent has a single claim, which is as follows: 

"A button, constructed with a rigid post orshaiik, having an enlarged 
flat «nd, and provided witb a separHblesbue, consisting of a spring>metal 
ring, formed with a flaring opening, a, through which the post or sliank is 
passed, and with a yielding central portion, curved outwardly, forming a 
seat, c, in which the post or sliank rests^ the said slioe ailapted to be secured 
to the sliank between its outer end and the fabric through which tlie sliank 
Is inserted, substantially as set forth. " 

By virlue of as.signments from Vreeland to one Van Hovenberg and 
from the latter and said Paul, the plaintiff, on January 17, 1885, became 
the sole owner of the said invention and the letters patent therefor. Subse- 
quently, upon the application of Cyrus E. Vreeland, the inventer, filed 
January 14, 1888, letters patent No. 382,342, dated May 8, 1888, were 
içsued to Egbert Alsdorf and George D. Paul, as assignées of Vreeland, 
for improvements in button fasteners. The alleged inf'ringing buttons 
are made under and in accordance with this latter patent. The bill of 
complaint proceeds upon the assumption tbat the Paul invention, for 
which the patent in suit was granted, consisted in "the formation and 
construction of a removable spring-back washer or shoe, with a central 
perforation of such a relative diameter as to be used in connection with 
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a button having a rigid postor shank, with an enlarged flat end, thereby 
admitting of the easy application of à button to any kind of goods, and 
admitting of its removal at pleasure." But so broad a scope must be 
denied to the patent by reasoii both of the prior state of the art and the 
proceedings in the patent-oflSce. The évidence is conclusive that prior 
to the Paul invention buttons had been patented in the United States 
having ail the gênerai features just mentioned. In truth, Paul was a 
mère improver of an old and well-known type of buttons, bis improve- 
ment introducing no new principle of opération, but consisting altogether 
of certain spécifie fornas of construction. Moreover, the file-wrapper 
shows that his application as originally framed was for broader claims, 
which, being rejected, weré replaced by the restrictedclaim flnally al- 
lowed. It is manifest upon the face of this claim that it relates to mère 
features of peculiar construction, and the prior state of the art was such 
that the claim must receive a very narrow interprétation. Cîonceding 
that the patent may be sustainçd for the précise de Vice described, yet the 
claim cannot be extended by construction so as to cover distinct devices 
having other forms, although designed for the same gênerai purpose. 
Now^ such is the character of the défendants' button fastener, which un- 
doubtedly varies as mnch from the plaintiflPs device as it did from earlier 
devices in the art. The position taken by th^ plaintifiF, that the ques- 
tion ofiûfringement is to be determined by the supposed construction 
which the, second section of the answer puts upon the patent in suit, is 
quite untenable. Therefore we need not stop to consîder whether or not 
tiiç views of the plaintiff'^ expert based upon that theory are correct. 
The twc devices are not colorably, but substantially, différent. We 
lléed titilyspecify oné point pf distinction, which is fundamental, namely, 
the défendants' device bas no "yielding central portion, curved outwardly, 
forming a seat, c, in which the post or shank rests." There are other 
distinotive features. Butit is not necessary to prolong the discussion. 
We are well satisfied that infringemeat bas not been shown. 

Nothing appears to create an estoppel as against any of the défendants. 
It is not shown that either Paul or Vreeland ever made any misrepresen- 
tation to the plaintiff as to the scope of the patent in suit, and certainly 
they were not precluded, by a simple assignment of the patent, from ap- 
plying for and obtaining letters patent for another and différent improve- 
ment, subsequently made, in the same class of button fasteneiB. Let a 
decree be drawn dismissing the bill, with costs. 

Gbeen, J., concurs. 
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The St. Lotos. 

Hitchcock v. The St. Lotns. 

St. Louis, I. M. & S. Ry. Co. ». Same. 

(Dittrict Court, D. Kentudky. November Ut, 1891.) 

1. ADvmivrr Jukisdiotion— Railboad Febbt-Boats. 

EéV. St. tJ. 8. S 5258, aûthorlzingralli-oads tocarryover its «road, txMti, bridges, 

;; and<errieB"aU passenp:ers, frelgnt, etc., "OB their way from any state to anotber 

, Bta^, and to connect with iroads of other states, so as to form continuous Unes for 

tlie transportaUon of thé same to the place of destination," does tiot tuake a 

Bteatn fenyrboat owned by an Interstate railway company, and used excluslvely in 

carrying its trains across the Mississippi river between two states, a part of the 

railway, in such sense as to exclude admlralty jurisdlotion over it, and the same 

:' . may be llbeled f or wages. 

É, Skaubii— Attaohmbnt or Waobs. 

Undèr Rev. St U. S. S 4612, declàrlng that the word «shtp" shall be takeh to 
. Coomprehend "eVery description of vessel navigating on àhy seaor channel, laké or 
river, to wbich the provisions of this title are applicable," and tliat persons en- 
gagea in the navigation thèireof Shall be oonsidèred as "seainën,." a person servlng 
on bbàttd stach fer^-bôàt'is entitled to the beneât ôf section 4536, dêclarlng that no 
wageS'dne any '*seaman or apprentloe" shall be subject to "attaphment or arrest- 
ment*' 
B. Samk'î'-S'mlorb to Claim Sîzemption. 

Btttwhen such wages hâve been paid over for a debt Jnstly due, tindèr attach- 
mentpropçedlngs in which the seaman, though properly served, failed to clalm ex- 
emptioh nnder the statute, à court of admiralty will ùot decree a second payment 
tothe-veaman himself. : 
4, Samb— COSTS. 

Wheta, however, the seaman's admifàlty proceeding was begun before a Ûnlted 

Statiascommissioner prier to the judgtùent of the justice, and the railroad com- 

' pany.had actual notice thereof before that time, it was tbe latter's duty to call the 

]ustlce'B attention to that proceeding, and beoause of Its tailure to do so It wlll ba 

- chargea: with the costs thereof. 

In Actmiralty. Libel by J. J. Hitchcock against the steamer St. 
Louis, owned by the St. Louis, Iron Mountain & Southern ilailway 
Company, for wages. Decree for libelant for eosta only. 

James Campbeli, Jr. , for libelant, 

QaigUy & Qùigley, for claimant. 

BARBi J. This is a libel in rem for the wages claimed by the libel- 
ant, andthe questions raised by the claimant, the St. Louis, Iron Mount- 
ain & Southern Railway Company, are: (1) Has a tourt of admiralty 
jurisdiction of the subject? (2) If it has jurisdiction, is not the pay- 
ment of the wages due libelant by the claimant défendant, by and uhder 
an order of a state court under a proceeding of garnishment, a bar to a. 
recovery in this court? 

The steamer St. Louis is owned and used by the claimant défendant 
for the purpose of transporting its trains across the Mississippi river. 
It is really a steam ferry-boat, with iron rails so adjusted as to permit 
the trains of the défendant to be run over and upon it, and thus be 
transported across the Mississippi river by the steamer. This boat is 
registered, has a large tonnage, and has the capacity of transporting. 
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freight and passsngers other than those in or on a train of cars; but it is 
not thus nsied, nor was it a,t the time the wages were e^rped by the Jibel- 
ant. The défendant insists that this ferry-boat was a part of the line of 
its railroad, under section 5258 of the Revised Statutes, and tberefore 
not snbject to the jurisdiction of an admiralty court. That section au- 
thorizes l'railroads to carry upon and over its road, boats, bridges,, and 
ferries ail passengers," etc., "mails, freights, and property, ontbeir way 
from any State to another state, and to connect with roads of other^ta.tes, 
80 as to form continuons lines for the transportation of the same tp the 
place of destination." But we do not think it bas any bearing upon the 
question of the jurisdiction of the courts of admiralty. It was passed 
by congressîunder the commercial clause of the constitution, and au- 
tborizes continuous lines of railroads from one state to another state, 
and thus secures Interstate commerce against obstacles, even if atj;empted 
by state action; and was not intended to deprive courts of admiralty pf 
any jurisdiction which they otherwise had. The question of jurisdicj- 
tion is tp be cohsidered ■without regard to this section of the statutes. 
The Mississippi river is within the.jurisdiction of courts of admiralty; 
and as the St. Louis is a large boat, propelled by steam across that river 
from one state to another, it would seem there can be no doubt this case 
is within admiralty, jurisdiction. It may be, in cases like the pne at 
bar, there is no especial need for the lien of seamen for their wages, and 
that commerce between the states does pot need the aid of liens in favor 
of the crew of steamers running over, or across the public navigable waters 
froin one state to another; but this need is not the testof the admiralty 
jurisdiction, or of maritime liens. A récent author, Mr. Henry, states 
the matter thus: 

"But later cases seem to extend the scope of admiralty jurisdiction to ail 
clagsos of yessels used in commerce or navigation, without regard to the' ne- 
cessity for such liens atising in order to enable tbem to conduct the voyage," 
Henry, Adm. p. 91. 

: It has been decided that the crew of an ordinary ferry-boat running 
across a river, and within the same state, havearparitimelien. Murray 
V. Ferry-Boat, 2 Fed. Rep. 86. See, also, The Cheeserrum v, Two Ferry- 
Boats,2 Bond, 368; The Gâte Oity, 5 Biss. 200. In the case of The Vol- 
unteer, 1 Brown, Adm. 159, it was held that an admiralty court had juris- 
diction in a collision between two tug-boats which were emplpyed in har- 
bor service in the same harbor, and within the body pf the same çounty, 
but as links of transportation in Interstate commerce. 

he answer of the défendant sets out the attachment of the wages 
cldimed by the libelant by process of garnishment, and a judgment 
thereon by J. P. Pollock, a justice of the peace in and for the state of 
Kentucky, and a subséquent payment thereof by the défendant. The 
sums thus paid are pleaded by défendant as a bar to any recovery by 
libelant in this suit, as they cover the whole amount of bis wages. It 
appears from the record of the proceedings in the justice's court the libel- 
ant was before the court by actual service of the summons, but that 
neither he nor the défendant set up the.characterpf libelant's çlaina, and 
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daimed an exemption from tlie attaohment because of the nature of the 
wages due. The libelant now insista that his wages are not subject to 
an attaçhment from a court of law, and that the jiistice of the peace was 
without jurisdiction to render the judgment he did, and his counsel calls 
the attention of the court to the 4536th section of the Revised Statutes. 
Iliàt section déclares that "no wages due or accruing to any seaman or 
àpprentice shall be subject to attaçhment or arrestment from any court; 
and every payment of wages to a seaman or àpprentice shall be valid in 
law, notwithstanding any previous sale or assignment of wages, or of 
any attaçhment, incumbrance, or arrestment thereon." This language 
is similar to that used in the English statutes of 17 & 18 Vict., and is 
taken from the act of congress passed June 7, 1872, whieh is entitled 
"An act to authorize the appointment of shipping commissioners by the 
Beveral circuit courts of the United States to superintend the shipping 
and discharging of seaœen engaged in merchant ships belonging to the 
United States, and for the protection of seamen," and is placed in the 
Revised Statutes under the head of "Merchant Seamen." Many of the 
provisioDiS of the act of June 7, 1872, do not apply to vessels navigating 
the western rivers; but section 61, which is the same as section 4536, 
Rev. St., is under the head of "Protection of Seamen;" and section 65 
of said act provides "that, to avoid doubt in the construction of this act, 
any person having the cômmand of any ship belonging to any citizen of 
the United States shall, within the meaning and for the purposes of this 
act, be deenied and taken to be 'masters of such ship,* and that ev- 
ery person (apprentices excepted) who shall be employed or engaged to 
serve in any capacily on board ofthe same shall be deemed and taken 
to be a 'seaman,' within the meaning and purposes of this act; and that 
the term 'ship' shall be taken and understood to comprehend every de- 
scription of vîBsael navigating on àny sea or channel, lake or river, to 
which the provisions of this law may be applicable." This section is 
re-enacted in Rev. St. § 4612. 

The court în Rossv. Bmirne, 14 Fed. Rep. 859, in considering section 
61 of the act of 1872, says: "This provision is gênerai in its ternis, and 
is applicable toall wages earned by seamen, whatever the nature of the 
voyage." I conolude the présent case is within its provisions, and that 
iibelant's wages could not be attached by the process of gamishment is- 
sued from a cômmon-law court. Whether thèse wages could bave been 
thus subjected,-iin the absence of a prohibitory statute, is a most in- 
teresting question, which bas been most ably and learnedly discussed by 
Justice Gray, then chief justice of Massachusetts suprême court, on the 
one side, and by Judge Behedict on the other. See Eddy v. O^Hara, 
182 Mass. 66, and McCbrtj/ v. The OUy oj New Bedford, 4 Fed. Rep. 818. 
But this court need not exiprees an opinion on this mooted question, as 
we think the statute covers the case. 

It seems from the record filed of the proceedings before the justice of 
the peace that libelant was before him by actual service of the summons, 
and thèse wages hâve been in fact paid by the défendant, and applied to 
the payment of Iibelant's debts. Th^e debts of his are presumably 
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just debts, and I do not find that he made any question before the jus- 
tice as to the right 6f attachaient and the application of his wages to 
the payment of his debts. Hé should hâve made the question before 
the justice, and, if decided against him, appealed the case to a higher 
court. He did not do this, but allowed the défendant to pay the 
wages due him under the order of the state court, and apply the money 
to the payment of his presumably just debts. It would be inéquitable, 
under such circumstanees, to require défendant to pay thèse wages a 
second time. The Oity of New Bedford, 20 Fed. Rep. 57. 

It appears from the record that proceedings were commenced before 
the commissioner of this court on the bOth of January, 1891, and that 
thè défendant had actual notice of this proceeding before the judgment 
was rendered by the justice of the peace on the 6th of February. It was 
the duty of the défendant, under the circumstanees, as well as the libel- 
ant, to bring to the attention of thé state court — justice of the peace — the 
fact of the proceeding in admiralty. I shall not, therefore, give libel- 
ant judgment for the wages which hâve already been paid by défend- 
ant, and applied to libelant's just debts, but will give li bêlant a judg- 
ment for the costs of the admiralty proceedings; and it is so ordered. 



Thb Unionist. 
Myrrs et al. v, Thb Unionist. 

{District Court, E. D. Virginia. November 80, 1891.) 

1. OhABTBB-PARTT— CONSTBUOTION— NonoB op Rbàbikebs roB Caroo. 

A charter-party prorided that it was to eo into effect the moming after notice ot 
readiness to receive cargo, suuh notice to oe given before 12 o'cloclc of the preced- 
ingday; that 14 lay^days should be allowed, "Snndays and holidays excepted ; " 
and that tlie charterers might cancel the contract if the vessel waa not ready on or 
before Christmas day. Séld that, although this latter provision seemed to make 
Christmas da^ avallable for the purpose of giving notice, yet as the provision for 
notice of readiness was eyldently intended to enable the ctiarterers to get the cargo 
together and engage laborers for loadiug, a notice given on that day was Inopera- 
tive, and the lajr-days did not commence until the second day thereafter. 

3. Save — GdaRantt oe Inbubanob— Dbck Gakgo— Cattlb. 

A printed charter-party gave the charterers a right to put on board s f ull cargo 
of cotton, or any lawful mercbandise, using ail spaces where cargo was nsually car- 
ried, and the owners guarantied first-class insurance. On the margin of the in- 
strument was written a clause giving the charterers a right to ship cattle on the 
deck. Held, that the charterers could not recover freight for cattle which they 
would hâve shipped, but did not because insurance was not obtalnable; it appears 
ing that insurance was retused for reasons not calling in question the vessel's sea- 
worthlness, and that shippers did not uâually construe the guaranty of insurance a- 
oovering deck cargo, especially cattle, unless ezpressly so provided. 

In Admiralty. Libel by Myers & Co. against the steamer Unionist 
npon a charter-party. 
The facts fully appear in the following statement by Hughïs, J.: 
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iThe'conceded facts of this case are as foUows: On the 12th day of 
September, 1889, the owners of this steamer, through their agents, 
Messrs. Simpson, Spence & Young, of New York, chartered the steamer 
to the libelants, Myers&Co., of Norfolk. The charter, or a eopy thereof, 
is annexed to the libel. In the charter the steamer was designated as 
"trading," and it was provided that she should take on "a fuUand com- 
plète cargo of cotton ^^^ other lawful merchandise," at Norfolk, New- 
poït NeWSi or West Point, and carry the same to Liverpool or Bremen. 
The charter in its printed body provided also as follows: 

"The éhliire carrying capacity of tlJô vessel, including crosa-bunkers, space 
under bridge-deck, iazarette, deck-houses, and other spaces where steamer has 
usually carrled cargo, or would carry if loaded on rates, shall be placed at dis- 
posai of charterera, exclusive of any space which raay be needed forthe crew, 
cabin stores, and coal for the voyage; and owners guaranty not to occupy 
more space for eoals below than was occupied on previoua voyagea from United 
States tô Europe when steanaer was loaded with cotton for their beueQt, and 
no goods or merchandise whatever ahall be received on board, otherwise than 
from charterers or their agents, without their consent in writing. * * * 
If the steamer be not sooner dispatclied, fourteen running days, Sundays and 
holidays.excepted, shall beallowedthe charterers for loading, such days not 
to commence before 20th ÎTovember, unlesa with charterers' consent. * * * 
In case the steamer is longer detained by the charterers or their agents, de- 
murrage shall be paid by them at the rate of sixpence per net register ton per 
day for every like day detained, and it shall in ail cases be settled with the 
captain before the steamer leaves the port of loading, and no cliiim shall be 
vaiid if made after that time; or, if steamer is sooner dispatched, she shall 
pay the charterers or their agents dispatch. money at the rate of ten pounds 
per day for eaeh and every day so saved. * * * It is agreed that this 
charter shall not commence until the morning after. the steamer is ready to 
receive cargo at the place of loading, all'he'r holds being cleared and passed for 
grain, and ciistomary notice thereof is given to the charterers or their agents, 
and such notiôé fnusf bé given befdre tWélvè o'ciock on the day the steamer 
is ready; and if, upon arrivai, the ateamer is ready for cargo, then lay-days 
shall commenee the morning: ^ter the entry is made at the custom-housei 
ShO'uiatlieBtèamer rot bé ready in ail respects for cargo at her first loading 
port' for entering on this charter on or before 25th Becember, 1889, the char- 
terers m aycancel the charter. .* * * First-çlassiusuranceis héreby gtiar- 
ahtied by owners of the steamer." 

XJp'oû the margin of the policy this clause appeared in writing: 

"Charterers to bave the option of shlpping cattle on deok, cost of fittings to 
be paid by them, necessary food and attendance on cattle to be provided by 
Bhippérs; steamer tosupply requisite fresh water, " etc. 

The Unionist Was a steel steamer, built in 1888. She was a small 
steamer, being only 1,403 tons, but she was of the first class. After 
cômpleting'hel' "trading" engagements, she arrived in Hampton Roads 
in , the afternoon of December 23d, and, nnder télégraphie orders from 
the libelants, "Oâme that same day to Norfolk. Early in the morning of 
December 24th the master reported the ship ready to receive cargo, and 
aboTit n6(m of the same day announced thàt she had entetèd at the cus- 
tom-house, and that her lay-days would commence on the morning of 
the 26th*: At 8 p. m. of that day the libelants returned the notice, 
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eaying that they did not " consider the Unionist ready for entering on 
her charter." Immediately the master asked the libelants to state their 
reasons, and announced thât the vessel was ready to take in cargo at ail 
hatches, and that she had been entered at the custom--house. He added, 
ship's ballast yioxûd ail be out by morning. In the morning of Decem- 
ber 25th, at 9 a. m., the master reported that the ship was free of bal- 
last, and aJl holds cleared, and that the vessel was ready to receive any 
description of cargo, and that lay-days would commence on December 
26th. On December 26th the mast«r again wrote the libelants, asking 
for instructions as to loading berth, and laterin the day again wrote them 
on the same Bubject. The libelants then asked for some delay to con- 
sider the subject, and finally, on December 27th, indîcated a loading 
berth for the steamer, to which the Unionist at once proceeded. 

Sharp & HugkeSyiov libelants. 

BuQer, StïHman & Hvhhard, ÎOT rQS'po\ià&ai&. 

HtJGHES, J., {afi&r slating the fade.) The first claim of charterers is of 
£10 sterling iper day for two days alleged to bave been saved from the 
14 allowed them by the charter for loading, which days were to com- 
mence on the morning after the steamer's readiness to receive cargo. 
The notice of readiness was given on the 25th December, a gênerai holi- 
day; and the contention of libelants is that, this being diea non, the légal 
day of readiness was the 26th December; that the loading days did not 
commence nntii the 27th; that hence they had, excluding Sundays and 
holidays, uïitil the evening of the 13th January for the loading; and 
'that, inasmuch as this was completed on the evening of the llth Jany- 
ary,:;they are entitled to dispatch rnoney for two days. The respond- 
ent côntend^îthat, although the charter provides that loading need not be 
;done on holjdays^ yet it contains no provision that notices may not be 
-given on holidays. ;< 

-Hje coRJtendiS) , further, that ! inasmuch as the charter provides that, 
"should the steamer not be ready for ca.rgo on or before the 25th De- 
cember, 1889, the charterers may cancel the charter," this instrument 
itself made the 25th December an operative day for the purpose of the 
notice. There is undoubtedly some force in this latter contention; but 
it must be considered that the object of giving charterers one day to begin 
the loading of the vessel after notice of readiness is received is to afford 
them time to get their cargo together, and to engage laborers to do the 
work of loading. Respondent's contention becomes inadmissible in the 
présent case. Of ail days in the year, Christmas is the one in which a 
charterer would be most unable to make préparation for loading a ship 
on the day following. The reason of the rule giving a day for prépara- 
tion applies, therefore, more imperatively in the présent than in other 
cases, and I think the libelants are entitled to two days of dispatch 
money. 

The other claim of libelants is for £273. 15s. as an amount that would 
hâve accrued to them as freight on a hundred head of cattle which the 
charter gave them an option to ship, but which they were unable to 
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shîp^i îsecaase of their inability to obtain the first-clàss insurance on cat- 
•fle*bichîthey daim was guarantièd to them by a clause of the charter. 
Theioijîurter-party itself is in form-a printed sheet, gotten upand used 
by the cBarterers in their business in Norfolk. . This printed formula 
contemplâtes and provides for on]y such cargo asis carried in the spaces 
of the ship where she "has usuallycarried cargo,'îand this printed sheet 
çmbraces a clause in print providing that "first-class insurance is guar- 
antièd by owners of the steamer*?' Cattle cannot be shipped in the 
"spaces where the steamer bas usuàlly carried cârigo." They can be put 
nowhere except on deck, on which aheds of wood hâve to be constructed 
for their comfort and safety. On a margin of the copy of the printed 
formula which became the contraot between charterers and ship-owners 
in this case, there was written with pen and ink a clause giving char- 
terers the option of shipping cattle on deck, under conditions which need 
not be recited, It is proved that several insurance companies in the 
United States and Canada were applied to for policies on cattle to be 
shipped by charterers on this ship on this voyage in the depth of win- 
tel", and that ail of them refused for reasons which did not bring in ques- 
tion the seaworthiness of the steamer or allège any distrust of her on any 
grouïid. The testimony also shows that shippers and experts in such 
matters do not regard the usual guaranty of firSt-class insurance embod- 
ied in charter-parties as including deck cargo, especially cattle, unless 
express language is employed to that effect. It is évident to me from 
the piroofs in this case, and the circumstances under which this contract 
was made; that the minds of the parties to it did not meet in respect to 
insurance of a deck cargo of cattle, and that it would be inéquitable and 
unreasouable for the court to hold the ship-owners responsible for the 
failure of the charterers to obtain first-class insurance upon a deck-load 
of Cattle for a voyage across the Atlantic océan in raid-winter. I will 
sign a decree allowing two days of dispatch money to libelants, and re- 
jecting their claim of compensation for the loss of freight on cattle which 
they had tbe option of shipping. 



thk filot. 819 

The Pilot. 

United States v. The Pilot. 

{DmrUst Couru !>• WashAngton, JV. D. October 80, 1891.) 

FOBBION Wa^BB»— TOWAGB— FOEBION TUO-BOATS, 

The boundary between the United Btates and Great Brltalnin the Strait of Juan 
de FnotL U flxed by treaty on a Une foUowing ths middle of the strait, the north* 
em part Of tbe strait being Brltish water, the southern, American; but by the 
same treaty the entire strait is free^and open to both countries for purposes of nav- 
igation. Held, that no part of the strait is*'fOreignwatera,*'withinB«T. St. U. 
8. § 4870, wbio^ excepta, from tbe penalty thetein denounoed against foreign tug- 
boats towing tjnited States vessels between dooiiestlo ports, oases where the tow- 
ing is in whôle or in part on foréign waters. 

In Admimlty. On libel to enforce a penalty. 

P. H. Winstm,\J.S. AUy. 

Burke, Shêpard & Woods, for daimant. 

Hanfoed, J. This is a case of seizarè to enforce à penalty imposée! 
by section 4370, Rev. St. U. S, The facts are as foUows: The Pilot is 
a British steàni-tag, engaged in the business of towing upon the Strait of 
Juan dé î\icà and other waters of this state and British Columbia. The 
bark Valley Forge is an American enroUed vessel of 1,286 tons bnrden, 
engaged in coastwise trade; and, being bound on a voyage from San 
Francisco to Port Angeles, entered the strait without assistance, and was 
beating against a headwind towards her port and destination. The Pi- 
lot found her on the north side of the strait, and within three miles of 
the shore of Vancouver island, near Port Ban Juan, where she had sailed 
upon her port tack, and towed her across the strait to Port Angeles, pur- 
suant to a contract made with her master at the time to tow the Valley 
Forge first to Port Angeles; thence to Departure bay, in British Colum- 
bia, to load; and thence to sea. The Valley Forge remained at Port An- 
geles while her master went to the custom-house at Port Townsend for 
the purpose of exchanging her certificate of enrollment for a register, to 
entiùe her to clear for a foreign port, and she was afterwards towed from 
Port Angeles to Departure bay by a British tug, under the contract made 
•with the master of the Pilot. Section 4370, Rev. St., is the same as thé 
twenty-first section of the act of July 18, 1866, entitled "An act to pre- 
vent smuggling, and for other purposes," 14 St. at Large, 183, as 
amended by the act of 1867, found on page 410 of the same volume. 
It reads as foUows: 

"Sec. 4370i AUBteam tug-boats, not of the United States, found employed 
In towing doCumented vessels of the United States plying from one port or 
place in thé same to anotber, sha)l be liable to a penalty of flfty cents per ton 
on the measurement of every such vessel so towed by tbem respectively, 
wbich Bum may be recovered by way of libel or suit. This section shall not 
apply to any case where tbe towing in wbole or in part is within or upon for- 
eign waters." 
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Originally the section contained no exceptions. The last clause was 
added by the ameridatory act; The eXact question now presented for 
décision is this: Does the mère fact that a vessel, in making a passage 
of the strait, crosses , the international boundary Une, legalize a towage 
service which would be a violation of section 4370 if performed whoUy 
on the American aide? This strait is an arm of the sea, wholly within 
the jurisdiction of the United States and Great Britain, as part of the ter- 
ritory of thQ two couqtfies, and is not, like the open océan, a free high- 
way "for the ships o£,iiii nations. By treaty stipulations the boundary 
betweeû the two coun tries is upon a line folio wing the middle of the 
stmt, jBi^- aU that paj't of it north of the middle is British water, and 
ail south of the lin? is American water. But bjrt^e treaty the entire 
strait is free and open to both countries, for pwrppses of navigation, 
so that the vessels of each are free to sail anywhere in the strait, upon 
either side of the line. ,It is my ^opinion that, whi^e jthis treaty rçinaips, 
no part of the strait can be regarded as foreign wati^rs; to either American 
or British vessels, {1^ ApoUon^ ^ ^^j^e&t. 362;) an4, furtl^er, thaj; the 
term "foreign waters," as used in section 4870, means water under the 
exçlusiyie dominion of a. fpreigr» government for all.purposes^ My epn- 
clusioo is that foreign tugs are not privileged to tow Anjerican vessels 
bpund frpni one American port to. àiiotber on either sideof the. strait, 
and th^^ a penalty hàs been incurred by the tug Pilpt4S,charge(i iij. the 
libel io this case. 



The Aguan.^ - - - 

HoNDCBAS & C. A. S. s. Co. r. $9,600 n? Silveb Bpecib; 
(DUtrict Court, s. D. New Tark. TSoYBmTaei 19, IS91.) 

t. SiLVAOB— MaBTBR AS PaLVQR. , > 

In disaster the ship-master is agent of tho cargo as wèll as of the ship, çmd hi? is 
but fiilûlling his légal duty in providiag for the safety of sùch of thé cargo as can 
be saveâ, and is not eutitled to salvage compensation thprefpr. 

2. Same— Seamen as Salvors; 

Seamenwho àssist in saving cargo af ter the ship is Wrecked, and tho voyage 
broken np and the crew disoharged, are entitled to extra compensation. 

8. Same— Statbmbnt— Stbandikq. 

A steam-ship ran aground on a well-known shoal, in clear weather, at sea, and 
became a total loss. The passengers and 81 of the crew wëre dischaf ged, and sent 
by a small steamer to the port of destination. The master retained seven of the 
crew to guard $9,500 speoie on board the vessel, and subsequently removed it froid 
her to a smaU island, from which they finally broaghtitin a small boatto a place 
of safety^ The work was not dangerous or arduous. JÈeld that, apçirt from his 
presumptivè négligence lu stranding the vessel, the master was not entitled to 
salvage, but that compensation of $1,000 should be paid to the seven sailors. 

In Admil-âlty. Suit to recover salvage. 
>Reported by Bdward G. Benediot, Esq., of the New York bar. 
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Wheéler, Cortîs & Gndkin, for libelants. 

Butler, StUlman <fc Huhharâ and Mr. Mynderse, for claîmants. 

Beown, J. At about 3 o'clock in the morning of March 26, 1891, 
the steamer Aguan, on a voyage from New York to Greytown, Central 
America, stranded on the outer shoals of Roncador island, about 6 miles 
from that island, and 800 miles from Greytown. The island of Ronca- 
dor has no inhabitants except fishermen, who hâve buts there for a part 
of the year. Forty passengers, with provisions and baggage, were landed 
at Roncador on the same day, and the chief ofBcer, with 4imen, was 
dispatched in a boat to Corn island, some 200 miles distant, for the 
small steamer Présidente Carazo, belonging to one of the passengers on 
board, which arrived on the 31st day of March, and took the passengers 
and 31 of the crew, and the baggage, to Greytown. Ail hope of saving 
the Aguan had been abandoned, and, as the owner of the small steamer 
refused to take more than the passengers, crew, and baggage, the master, 
with 7 of the crew, which in ail numbered 39, remained for the purpose 
of guarding the specie on board until the Carazo, which promised to re- 
turn at once after landing the passengers at Greytown, should come back, 
and take them and the specie thither. On the 4th of April, the Carazo 
nothaving yet returned, and the weather becoming somewhat threaten- 
ing. and the steamer seeming likely to break up soon, the specie, which 
was in 3 casks, and weighed about 800 pounds, was removed to the isl^ 
and, about 6 miles distant, with the assistance of a fishing boat and 
schooner. On the 7th of April, nothing being heard from the Carazo, the 
master and the remaining 7 of the crew started for Greytown in a small 
two-masted sail-boat; taken from the ship, carrying the specie with 
them. They arrived at Greytown on thè 8th, put the specie on the 
libelant's steamer Hindoo, a sister ship, notified the consignée at Grey- 
town, and asked one-third the amount as salvage compensation. This 
being refùsed, the specie was broùghtto New York, and the présent libel 
filed by the owners of the Hindoo and Aguan, and by the master and 
seamen who remained by the ship. 

Without cônsidering the question of the presumptive négligence of the 
master in running bis vessel upon a well-known shoal in fine weather, 
the master Is not entitled to salvage compensation, for the reasôn that 
the proofs do not show any such extraordinary cireumstances, or any 
such service outside of the line df his duty, as to entitle him to a salvage 
reward. In disaster the master is the agent and représentative of the 
cargo, as well as of the ship, as respects ail matters connected with its 
safety and préservation, so far as préservation is possible. In cases of 
stranding, it is his duty to provide for the safety of such of the cargo as 
can be saved. In arranging for the return of the Présidente Carazo from 
Greytown to take the specie which she had refused to take upon her first 
trip, the master was only fulfilling his légal duty. The arrangement 
was a simple and proper one, upon which he had a right to rely. It 
did not apparently involve any danger, and but small inconvenience. 
Why the Carazo did not return, we are not told. The agent of the libel- 
v.48F.no.4— 21 
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ant Company, who went to Greytown ih hér, and who verified the libel 
in this case^ if he knew the reason, lias not disclosed it. But that is net, 
perhaps, material. Though her failure to corne back entailed much ad- 
ditîoQal care and labor, it did not change the master's duty as respects 
the specie. 

As respects the seamen, the case is somewhat différent. AU hope of 
saving the ship or of continuing the voyage h ad been abandoned before 
the Carazo sailed away. The engagementof the sailors for the ship and 
the voyage was broken up. Thirty-one of the crew were sent to Grey- 
town, evidently discharged, and the seven who remàined should be 
treated, I think, not as seamen remaining on wages, but as any other 
persons would be treated who were secured by the master for the pur- 
pose of guarding and preserving bo mUch of thè cargo as was practicable, 
after thé abandonment of the ship, until the Caïazo retumed. That 
seamen after their discharge may be allowed compensation as salvors, 
where the voyage is broken up, has been repeatedly adjudicated. 3 
Kent, Gomm. (12th Ed.) 196; The Blaireau, 2 Cranch, 240, 269; The 
î/matttm, 29 Fed. Rep.259; The Mary Haie, Marv. Wreck & Salv. 161; 
Tke Hdder Borden, 1 Spr. 144; The Warrior, Lush. 476. The old sea 
laws, while emphasizing the du ty.of the; seamen to stick by the ship, 
and to save as much as possible of ship or cargo by ail reasonable exer- 
tions, provide also for extra compensation to seamen over and above their 
wages^ though not discharged, when they hâve performed this duty. 
Article 3 of the RoUe of Gleran says: "The master shall allow them a 
reasonable considération tô earry them home." The ordinance of Philip 
II. of Spain gave them wages "and a reward out of the goods saved." 
The laws of the Hanse Towns (article 44) says: "The master ought to 
reward and satisfy them." The marine ordinance of Louis XIV. (book 
3, tit. 4, art. 9) says: "Whatever way they be hired, they shall be over 
and above paid for the timé they are employed in saving the wreck and 
goods." 2 Valrog. Code Com. § 501; 8 Desjard, Droit Mar. § 716; and 
see Reed v. Hwmy, Blatchf. & H. 625, 643. That the seamen who re- 
màined should receive some extra compensation under circumstances 
like the présent seems to me not only équitable, and authorized by the 
maritime law, but sustained by sound policy, as an incentive to faithful 
conduct. I do not find, however, that the actual service was arduous, 
and the sum of $1,000 will, I think, be a fair and libéral compensation, 
for which a deoree may be entered. with costs. 
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The ExpBKSs.^ 
MAyoB, Etc., op City of New Yobk v. The Express. 

(.District Court, 8. D. New Torh. November 8, 1891.) 

l. COLMSIOK— VbSSBI, AT PIKB— FOChBlOHALS. 

A vessel moored for the nlgbt, according to ber onstom, along-side a well-known 
dock, and not projecting béyond tbe wbarf int» the channeL and run into by à 
steamer passing in tbe fog, is not In tault bëoause sbe baa no lights set, and 
soUnded no sigoals. 

a. SAMX— NÀTIOATION IN FOO — NABBOW CHÀimKL— iâOONOINOS. 

The Express, going east, met a tbtck fog at night at Little Hell (}ate, and con- 
tinued her navigation in a^narrowand wlndtng obannel, witbout Msing tbe lead, 
until sbe ran into the F. E., tied up, as nsual, at a well-known pier on Nortta Broth- 
ers' island. A fog-bell onthe island, near tbe course of tbe Express, was rang 
freqnently. Hela, tbat the E. was solely to blâme for tbe collision, it being lier 
duty to use the lead. 

In Admiralty. Suit to recover damages caused by collision. 
Wm. H. Clark, Corp. Counsel, and James M. Ward, for libelant. 
Carpénter <fc Mosher, for claimant. 

Beown, J. The libelant's steam-boat Franklin Edson, which for the 
past two years bas been used in the service of the health department, 
under the provisions of law for the transportation of pcrsons ha ving con- 
tagions diseases, was in the habit of tying up at night on the southerly 
eide of the pier exteuding from the northerly side of North Brothers 
island about 275 feet iijto the water towards the Port Morris shore. 
A sufEcient depth of water had been obtained there by dredging, and 
towards evening on the 16th of February, 1891, the Edson returned 
to her usual mooring place along the southerly side of the dock, at 
about 5 o'clock p. m. , and was there made fast, with her head towards 
the shore, and her stem a few feet inside of the outer end of the pier. 
At a little past 7 o'clock the steam propeller Express, loaded with 19 
freight cars, and with a âoat attached to her port side loaded with 
12 other freight cars, while making her way to the eastward on one 
of her regular trips from New York to Wilson's Point, near Norwalk, 
Conn., in a dense fog, ran up against the pier just ahead of where the 
Edson lay, and carrisd her float upon and into the Edson, causing the 
latter great damage, to recover which the above libel was filed. The 
Express was accustomed to make daily trips to Wilson's Point, leaving 
New York usually at about 6 o'clock p. M. When she started upon this. 
trip the weather was smoky, but without indications of thick log. On 
arriving near the mouth of Little Hell Gâte, she ran suddenly into a 
bank of fog so thick that the spindle light on the Sunken Meadow could 
not be seen. She thereupon hauled a little to the southward, to avoid 
the shpals there, and afterwards, on hearing the hell and getting a glim- 
mer of the light from North Brothers island, for a moment, nearly ahead, 

^Reported by Edward G-. Benedict, Esq., of the New Tork bar. 
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she changed her course, so as to bring the light about two points on her 
starboard bow. She continued on that course slowly, and, as lier pilot 
supposed, towards the main ship channel between the North Brothers 
island and the Port Morris shore, till the Edson was seen looming through 
the dense fog only 100 or 150 feet distant, — too late to enalDle the Ex- 
press, by the immédiate ba,cking,of herrengines, topre vent collision. 

There is no évidence on the part of the libelant disputing the évidence 
of the claimant that from the time the fog was encountered there was no 
sùitftble place either to ànchot or to moor short of Port Morris, and I 
thèrefore assume that to be thé fect. The évidence also shows that the 
engines and twin screws pf the Express were worked slowly, ùnder one 
bell only, with fréquent' stops; that thé tide was ebb, and that the, usual 
course of the Express against the ebb-tide was by the Port Morris chan- 
nel, and not, between the Two Brothers. The master states that he would 
hâve gône into the Port Morris dock if hé had made it, but that he was 
not specially endeavoring to make the Port Morris shore. No lead was 
thrown by the Express, and no oiie was at the time of collision on board 
the Edson, nor were any sigpals giyen from her. The Express was sound- 
ing her fog-whistle, as required by law, at short intervais. The respond- 
ent contends that under such circumstances no blâme is attributable to 
the Express, and that the Edson was in fault for not having persons on 
board tô| ahswer the fog-whistle of vessels approaching in the fog in a 
channél.whëre navigation is difficult. 

I canhot sustain the défense Of inévitable accident, nor absolve the 
Express frotn blâme. The master was familiar with the winding chan- 
nel, the projecting pier, the habit of the Edson to moor along-side the 
pier at hight, the coursé of the tides, and the position of the light and 
bell on" Nortli Brothers island. He was not in fact proposing to come 
to anchor or to moor aa soon as possible, but to pursue his navigation 
through the fog. In chbosing this alternative, he took thé risk of injur- 
ing other vèssels properly moored at thé dScks. I hâve little doubt that 
hei ran ùpon this dock because he did not in tend to maké the Port Morris 
ehorê. , In thick fog, where from any cause there is doubt as to one's 
positiohj'the obligation to use the lead when practicable îs well settled, 
{The Montana, 17 Fed. Rep. 377; The Œty of Para, 44 Fed. Rep. 689;) 
and, as the évidence sliowed, is often acted on in goingaround the North 
Brotherè. It is urged that the use of thë lead would hâve been imprac- 
ticable, owing to the great depth of water, except so near the pier as to 
be of no use. But the course of the Express in reaching the point where 
Bhe canbe up against the dock contradicts, as it seems to me, this con- 
tention. The master says that he did not change his helm after getting 
the Nôrth Brothers light two points on his starboard bow, so that the 
Express, in order to côme up to the dock ât nearly a right angle, as she 
did, mUst, forsome time before, hâve been in the shoal water otf the west- 
ern sîdé of the island, so that the lead, if used, would hâve apprised her 
of her position in ample time to hâve âvôided this accident. It is not im- 
probable that the master mistook the distance of the bell and light, and 
supposed the use of the lead unnecessary. The évidence of Joyce leaves 
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no doubt that the bell was rung very often, and was perfectly audible. _I 
am not satisfied with the meager récognition of the bell that appears in 
the testimony in behalf of the Express. If not heard or noticed more 
than appears, there was negleet in attending to it. 

I do not think the Bdson is within the line of cases that require a light 
or fog-signals. In ail the cases cited by the claimant, the anchored ves- 
sel held in fanlt for the lack of signais in a fog has not been a vessel 
inoored at a dock at her nsual place, but one lying at anchor in or near 
a fair way, where vessels were likely to pass, and were to be expected. 
It is impossible to say that any vessel, in navigating on either side of 
North Brothers, was t/i be expected to run up against the dock where 
the Edson lay. The Edson was not off the end of the dock, but on its 
side, and wholly within its exterior line, in a place where sufficient depth 
of water for her had been obtained only by means of dredging out the 
shoal bottom. As the Edson had no reason to expect any vessel there, 
fihe was under no more obligation to give signais to other vessels, or to 
keep persons on board of her for their benefit, than was the owner of the 
dock for the purpose of protecting his wharf. 

Decree for the libelant, with order of référence to compute the damages. 



The Columbia.' 
BoYER et al. V. The Columbia. 

(IHsMct Court, S. D. New Tork. November 10, 1891.) 

C01.1.1SION — Vessel at Pibk— Wind — Inbvitabi.e AconjBNT — Inattention. , : . 

The steam elevator C, baving a large surface exposed to the wind, in attemptlnfç 
to moor along-side certain barges at Twenty-Fourth street and North river, struck 
and sunk one of them. The elevator claimed that the collision Vf as an inévitable 
accident, due to a sudden gust of wind. Thé évidence showed that the wind was 
strong on the New York side; that the elevator left the less exposed side of the 
river and orossed, at Hoboken, -where the v?ind in the lee was light, with the wind 
nearly astern, to the more exposed side, where the barges lay, and where espeoial 
care In a stroBg wind was necessary. Held that, though inévitable accident may 
arise f rom sudden gusts of wind, the évidence showed that this collision arose f rom 
lack of sufdcient caution, and inattention of the pilot, and that the C. was ilable. 

In Admiralty. Suit to recover damages caused by collision. 
Carpenter & Mosher, for libelants. 
Platt & Bowera, for claimant. 

Beown, J. In the afternoon of April 23, 1891, the libelants' scow 
barge Nestor, with aboat 450 tons of fine sugar on board, was lying iri 
the slip between Twenty-Third and Twenty-Fourth streets, North river, 
moored along-side of two lighters, which were next outside of, and 
inoored to, the steamer Ethopia, which lay on the southerly side of the 

^Beported by Edward G. Benedlct, Esq., of the New York bar. 
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Twenty-Fourth Street pier. The stem of the lighter was a few feet in- 
side of the outet end of the pier, and sîie was waiting to hâve her cargo 
dischàrged upon the steam-ship. Whilfe thus moored, she was run into 
and sunk, not far from, halfpast 2 p. U., by the steam elevator Colum- 
bia, as she came into the slip for thé purpose of discharging the cargoes 
of the lightcrs» into the steamer. The elevator had corne from Hoboken, 
crossing the river in théabb-tide till quite near the pier off Twentieth 
Street, when she headed; directly up river for the slip. The claimant 
contends that the damage is to be ascribed to inévitable accident, on the 
ground that the elevator, though handled with ail proper care, was 
struck by a sudden gust pf wind after she had stopped off Twenty-Third 
Street, and was thereby carried against the libelants' barge, despite ail 
efforts to prevent it. No doubt cases may arise of inévitable accident 
produced by gusts of wind, (The Lady Pike, 2 Biss. 144;) but to admit 
of that défense it must appear that the danger was not to be apprehended, 
or, if it was liable to arise, that a proper watch was kept beforehand, and 
seasonabla précaution taken against such a liability, and that reasonable 
skill was used when danger arose. Union St. Go. v. New York, 24 How. 
313; The Moming Light, 2 Wall. 550; The Mabey, 14 Wall. 204. The 
facts in the présent case fall short of thèse requirements. 

There is no little conflict in the évidence as regards the force of the 
wind on the easterly side of the river at the time of the Columbia's ap- 
proach and before. Ail of the Columbia's witnesses say that when the 
elevator left Hoboken the wind was light, — not more than three or four 
miles an hour. Nearly ail of them speak of a gust of wind that struck 
the elevator at or near Twenty-Third stieet, and testify that the wind in- 
creased rapidly after the accident. Several of her witnesses, however, 
state that from the time they reaehed mid-river the wind was percept- 
ibly inoreasing; several estimatethe wind at 9 or 10 miles an hour when 
they reaehed Twentieth street; and one or two leave it doubtful whether 
ai Twenty-Third street there was any sudden gust, or more than a grad- 
uai iucrease of the wind's force. The libelants' witnesses ail deny that 
at the pier at Twenty-Fourth street there was any sudden gust of wind 
of any importance at the time of the accident. They assert that the 
breeze was pretty steady ail the afternoon, increasing somewhat towards 
4 o'clock. Several of thèse witnesses mention cireumstances of their 
employment tending to corroborate their testimony; while the record of 
the weather bureau shows that upon the top of the Equitable building, 
about two miles from the place of the accident, the wind was from the 
south-west, and that between 12 and 1 o'clock p. m. it blew at the rate 
of about 12 miles per hour; and from 1 to 4 steady at about the rate of 
19 miles per hour, diminishing at 4:30, when it changed to the north- 
west. The wind being from the sonth-west, whicb is about three points 
off the Hoboken shore, and the Columbia being in the lee of the build- 
ings there, the wind would naturally be less felt at the start; while at 
the bend of the river at Twenty-Fourth street, on the New York side, 
with nothing below as a shelter, a south-west wind is felt in its greatest 
force. The need of spécial caution at thàt place is weU understood. 
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The Columbia in crossiiig from Hoboken to Twehtieth street would 
moreover hâve a south-west wind almost directly astern, and her pilot, 
who was in a closed pilbt-house, and did not come oat till just before 
the accident, naturally failed to observe its increasing force as he got ont 
into the river. Thèse proofs leave no doubt in my mind that when the 
Columbia approached her destination at Twenty-Fourth street the wind 
was much stronger than her otficers in their testimony admit; and that 
on the east aide of the river it was not less than 12 or 16 miles an hour, 
and that, being astern, its force was not appreciated by the pilot until the 
engines were stopped, and he camé ont on deck, shortly before reaching 
the slip. The Columbia, although one of the best and most powerful of 
the floating elevators in the harbor, had also a greater surface exposed 
to the wind, having a square-sided tower about 60 feet high and 25 feet 
across, a great surface which made her unmanagable in a high wind, 
and required spécial prudence in handling her in a fresh breeze. Her 
pilot stated that in a wind blowing at the rate of 10 miles an bbur, or 
upwarde, he should not hâve deemed it prudent to attempt to make a 
mooring near the scows, but should hâve gone first to the outer end of 
the pier. As I hâve no doubt that the wind on the New York side of 
the river was much above that rate, it foUows that the attempt to make 
a landing inside the slip, near the boats, was imprudent and unjustifi- 
able. It arose, I bave no doubt, from the facts above stated, that the 
wind was much less at Hoboken, and because its force on the New York 
side was not appreciated, in the absence of any watch or précaution in 
regard to it, until it became necessary to stop to withstand its force. 
The sudden apparent increase in the wind when the pilot came out on 
deck would then doubtless seem like a sudden gust. I am not satisfied 
that there was any such change as might not bave been foreseen and 
guarded ^ainst had proper and seasonable attention been given to it. 
Decree for libelants, with costs. 



The Inthepid.' 
Nassau Feeey Co. v. The Intrepid. 

(JMxtriiot Court, S. D. New York. November 11, 1891.) 

1. COIAISIOK — STEAM-VB8SEI.8 CitOSSlNG — KNOWLEDGE BT ONB Or SA.06ING COVBSÊ OF 
THE OtHBB — ^DtJTT TO BeYESSE. 

The tug I., wlth two heavy floats along-side, was proceedlng at nlght, at fuU 
speed, againlEit the ebb-tide, ùp the £ast river. Her floats extended 100 feet ahead 
or her. They had no bow-lights, such as similar boats mostly carry, but oarried ver- 
tical lights 213 feet af t, near their stems. When the tow was about off South Fif th 
street, Brooklyn, the ferry-boat J. started from her slip on the Brooklyn side of the 
river, at full speed, and with her faelm a-port, as was her custom on the ebb. When 
haU ont of the slip, the green light of the tng came in view, and the pilot of the 

'Beported by Bdward G. Benedict, Esq., of thelTew York bar. 
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I I i jterry-boat gave one wbistle, and put her helm hard apport. The tug also gave one 
'jyhistle, alowed her engines, and in 30 seconda stopped them, and 20 seconds after- 

,' Wttrds reversed ; but her port float ooUidodwith the ferry-boat. The position of 
the forry-boat and her course were known to the tug. The ferry-boat was not so 
well ablé to judge of the position or distance of the tow. Held, that tbe tug, hav- 
' Ing the ferry-boat on her starboard hand, and having exchanged one whistie with 
her, wasbound to keep eut of the way, and, knowing the sagging course of the 
ferrjr-boat in the ebb-tlde, shonld havè reversed at once on giving one whistie, and 
was in f ault for the coUision ; that the ferry-boat did ail that was requlred of her, 
and was not liable. 

2. Same— East River— Imprudent Navigation. 

It is imprudent navigation for a tug, with hoavy floats, projeoting 100 feet ahead 
of her, withoat bow^lights, to go at a speed of 6 knots, within 300 feet of the Brook- 
lyn piers in the East river, towards ferry-slips that are obscured. 

In Ad oairalty. Suit to recover damages caused by collision. 
Shipman, Larocque<i; Ohoate,{ov\ihelant. 
Garpenter & Moéhet, for respondent. 

Brown, J. a little before 7 o'clock on the e^vening of February 4, 
1891 j the libelants' ferry-boat, Jamaica, ehordy after leaving her slip at 
Grand Street, Williamsburg, bound for the foot of Houston street, New 
Yorl:, came in collision with the port forward corner of car-float No. 1 , 
whicb was in tow of the Intrepid, and on her port side, going up the 
East river, against the ebb-tide. The above libel was filed to recover for 
damages sustained through the collision, The Intrepid is a powerful 
tug, which left pier 45, East riyer, with two car-floats in tow, one upon 
each side, each 240 fe(?t long, projecting about 100 feet ahead of the tug, 
and each heavily loaded with 12 freight-cars, and bound for Wilson's 
point.: The tug herself had no cars on her deck. The wind was fresh 
from the north-west. After passing Corlear's Hook the Intrepid met in 
succession a ferry-boat and two tows, one after the other, coming down 
nearly iiji the middle of the river, or a little towards the New York shore, 
ail of which she passed in the neighbprhood of South Seventh street, 
working her way over to within 200 feet, as her witnesses estimate, of 
the piers on the Brooklyn shore. She was proceeding at full speed, 
making about six knots per hour against the tide. The Jamaica, on 
starting to go out of her slip, had her view to the south near the shore 
obstructed by buildings on her port hand. When she was about half 
out of the slip, the green light of the Intrepid came in view, together 
with three pairs of vertical lights, which the tug and the two floats in 
tow carried near their sterns. The tug and tow were judged by the pilot 
of the Jamaica to be ofif about South Fifth street. The libel and the tug's 
witnesses state, and the answer admits that position of the tug and 
tow at the time when the red light of the Jamaica was seen con^^ng out 
of the slip. A signal of one whistie was immediately exchanged be- 
tweenthp two boats. The évidence is conflicting as to which boat gave 
the signal first, but that is immatérial, as ail agrée that the answer was 
given and hëard at oacé. The Jamaica at that time was under the full 
speed of her engines, but had notacquired her full-speed headway. Her 
wheël wàs already to port, and oïl the exchange of signais was imme- 
diately put hard a-port, and so reniained until the collision. The In- 
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trepid, on givîng her signal of one whistle, slowed her engînes, stopped 
them abolit 20 seconds afterwards, and reversed after another iuterval 
of about 20 or 30 seconds. The collision happened within 20 or 30 sec- 
onds after reversai, about abreast of the north sida of the pier at South 
Second street, about 500 feet below the ferry-boat's point of departure, 
and about 250 feet from the end of South Second Street pier. The for- 
ward port corner of the port float struck the ferry-boat a liltle aft of 
amid-ships, and ran under her guard, but soon deared, and each then 
went on her way. The tug and tows along-side were in ail 99 feet wide. 
There are ten tugs regularly employed in transporting car-floats along- 
side up and down the East river, two of which belong to the clàimant's 
line, nàmely, the Intrepid and the Express. AU of thèse tugs, except 
the Express, take floats projecting a good deal beyond the tug; and ail 
except the Intrepid and Express carry a white light on each of the pro- 
jecting boats, on the outside corner in front, to indicate their positioD 
and extent, and do not carry vertical lights on the floats along-side, but 
on thé tug only. Such has been their practice for a number of y<ears 
past. The daimant's boats began running about two years ago. Their 
floats carry no head-lights, but carry two white vertical lights aft, and 
those on the Intrepid 's two floats were 218 feet aft of the head of the 
tow, while the vertical lights of the tug were but about 25 feet ahéad of 
those of the floats. Thé pilot of the Jamaica testified that, had hé 
known that the tug and tow which he saw when he gave one whistle was 
the Intrepid, and that her boats projected so far ahead of her lights as 
afterwards appeared, he should not hâve given one Whistle, but should 
haVe gone back into bis slip. He also testifled that he did not know 
that the tow he saw was that of the Intrepid, or that she was not in thé 
habit of carrying head-lights on her tow, as the other tugs that carry 
projecting floats along-side are in the habit of doing. Not only from the 
admission in tbeanswer, but from various circurastances in the évidence^ 
I am satisfied that when the signal of one whistle was exchanged th« tUg 
and tow were about off South Fifth street; that is, about 800 or 900 
feet from the point of collision. Had the Intrepid reversed when she 
gave her one whistle to the Jamaica, instead of waiting a considéra- 
ble time before reversing, the collision would hâve been avoided, be- 
cause she not only would bave been stopped before reaching th« track 
of the Jamaica, but the Jamaica would also hâve been from one to twô 
lengths to the westward of the course of the Intrepid before the latter 
got near her. The Jamaica was on the starboard hand of the Intrepid; 
both were under way, and on crossing courses. The signais exchanged 
meantthat the Jamaica should go ahead; and it wastherefore the duty 
of the Intrepid to keep out of the way, both by the terms of the nino' 
teenth ruleof navigation, as she had the Jamaica on her starboard hand, 
(2%e Narragansett, 4 Fed. Rep. 244,) and also as a necessary conséquence 
of the signais exchanged between them. The agreement madé was à 
proper one for passing each other. The Intrepid oould easily havè kept 
out of the way, and the agreement imported that she would do so. It 
wae her duty to use the proper and necessary meane to do so. Any^de* 
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lay in reversing w^s at he? own risk if there was no subséquent fault in 
the Jamaica. The Intrepid, moreover, had knowledge of the précise 
place of the Jaro^ica, of the distance that sçparated them* and of her own 
power, and she was boupd to make ail necessary olldwance for the sag- 
ging and winding coursç pf the Jainajca under the- well-known éffects 
of the ebb-tide on coming eut of her slip. City of Springfield, 29 Fed. 
Rep. 923,, affirmed, 36 Fed. Rep. 668; 2^ John S. Darcy, 29 Fed. Rep. 
644, affirmed, 38 Fed. Rep. 619; The BaUic, 41 Fed. Rep. 603. Her 
delay in reversing was, therefore, the immédiate cause of collision, 
and for this iShe must be held to blâme. If the distance of the boats 
apart at th« itime the whi^tles were e^^changed was not safficient to ena- 
bîe the Intrepid to kœp out of the way by reversing at once, then the 
two pther faulle of the Intrepid wpvjldbecome material, namely, her 
navigating wititiout neç^slty eo near to the Brooklyn shore, where the 
view of her Tvafi ob3tructed to the ferry^boat while leaving the slip, and 
her excessive Bpeed of six knots io thatsituatipn, when soheavily loaded 
witb Soat8;:b;Ut| as the évidence leayesoo doubt that there was plenty 
pf time f(^. the Intrepid tp bave kept put of the way by reversing at once 
^fter tbe excbange of «ignalSj it is npt necessary to dwell on thèse latter 
points. 2%e Sfiaaw, 44 jEeçl. Rep. filO. 

2. I dp npt^think t^e, évidence estAltlishes any fault in the Jamaica. 
As the Intrepi(l niras obscured from view when the Jamaica started from her 
slip, ,tbe lattes was not ia fault for startiqg; and^.as she was half or two- 
thirds ipuitcOfiber slip, »nder full speed of her en^nes, aad pursuing 
berMsualt^.urse, when l^e: Intrepid first became visible close to the 
Bropklyn fihorç, sb©: was under no obligation to return to her slip, 
siinply tp acoommodate th^ Intrepid, whicb was on her port hand, if 
the Intrepid was able to; keep out of the way; The immédiate exchange 
of signais ifnaccordançewiththeruleof the local inspectors determined 
the obligatipns ;of bpth yessels, namely, tbat of the Jamaica to go abead , 
and tbatof the Intrepid to : reverse at once, if she «ould not otberwise 
avoid coUisioQ. Although the pilpt of the Jamaica might, in the ex- 
erràseofgreat prudence, ; bave 'goneback if he bai known that the In- 
trepid 'p tow projectedasifar aheadpf her ligjhts, I do not see how this 
affecta thejjamaica witb; |s«ilt in the abseînce of that knowledge. As 
the situation appeared to the pilot of the Jamaica, there was plenty of 
toom for her tp pass ahead in accordance witb the signais exchanged, 
and that was lalso the fact. The Jamaica did ail that was xequired of 
her in putting her wheel at once hard a-iport, and, whâi the projecting 
tpwbeçameflrst visible, giving anotherjingle for extra speed. The praotice 
of the Intrepid not tO/P^rry head-light» on her tow, which differed from 
ail th© Pthpr tugs, that joàrried: çar-Soats projecting far ahead, was not 
brought boçae to the pilpt'a knowledge;! and no such spécial habit of the 
Intrepid affected him yKith presumpt^re knowledge of her practice with- 
put actual notice ofit*; As respects the case generally, it sbould besaid 
that the navigation ofi the Intrepid at full spèed- sp near the Brooklyn 
sbor&witb heayy ftoat» projecting so far ahead: of her without head- 
ligbta),vandt:with tow-Jigbts .«p far ^twn, was '.imprudent navigation. 
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When the whîstles were exchanged the pilot of the Intrepîd knew pre- 
cisely ail the facts and cJrcumstances aflfeoting the situation, whereas the 
pilot of the Jamaica did not know them. It was the duty of the In- 
trepid in that situation to hâve exercised oorresponding care, and to 
hâve reversed at once. Nothing prevented her from doing so. As the 
Jamaica failed in no duty, the blâme of the collision must rest whoUy 
upou the Intrepid, Decree for libelant, with costs. 



The Midland.* 

Jenks et al. v. The Midland. 

{JHitrUst Cotât, 8. D. New Tork. Korember 20, 1801.) 

CatxiRioir— Fo»— DcTT to Comb to Staitd-Btiix ox EbaBI»« WhistuMi— Vatioa- 

TION KIAB BbOBB. 

The freight and passenger steam-lwat J., nrhen neàring New York in thé Hnâ- 
Bon river, ran iiito a fog so thick that vessels could not bë seea more than 160 feet 
distant, and thereupon hauled in towards shrâre to lieep in sight of the piers. The 
ferry-boat M., bound from Forty-Second street to Weenawlcén, followed her osual 
course, in thick fog, of keeping the line of (he New York shore to Bixtieth streetk 
Each TOBsel heard the whistles of the other near at band, and both stopped thelr 
engines, but the J. did not reverse at ail, and the U. not nntil the other vessel was 
eeen, within 160 feet, and too late to avoid collision. Held that, under the drcnm- 
stances, the navigation of the boats near the shore was not a fault, but in a dense 
fog, and with fog-signals sounding very near, and nearly ahead, it was the duty of 
each to corne to a stand-stlll in the water, by reversii^ as soon as possible, until 
their respective positions were discovered. As each was in this respect «ha' geable 
with the same fatilt, the damages were divided. 

In Admiralty. Suit for damage by collision. 

Hyland & Zdbrishie, for libeianta. 

Aahbd Green, (^Herbert E. Kinney, of counsel,) for claimants. 

Brown, J. About 10 minutes past 9 in the morning of Màrch 18, 
18S1, during a dense fog, the libelants' passenger and freight steamer 
S. A. Jenks, bound from Sing Sing to New York, while navigating near 
the New York docks, came in collision, about 150 feet outside of the 
slip between Forty-Fifth and Forty-Sixth streets, North river, with the 
ferry-boat Midland, which a few minutes before had left her slip at 
Forty-Second street, bound for the old ferry lauding in Weehawken. 
It was clear weather when the Jenks left Sing Sing, and continued so 
until sbe reached Ninety-Sixth street, New York, when fog set in. Tho 
Jenks thereupon hauled in towards the shoré, and reduced her speed to 
5 or 6 miles per hour, and came down parallel with the piers, àbout 150 
feet distant from them, as her officers estitnate, and blowing her fog- 
Whistle, as required. When she arrived off Forty-Ninth street oneblast 
of the whistle was heard on her starboard bow. Her engines were ther»- 

*Bep«rted by Edward Q. Benediot) Esq., of the Kew York bar. 
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upon stoppâd, and so remained until collision, without backîng; and 
signais of two blasts of the whistle were given. The Midland was soon 
seen throQgh the fog, estimated at only a little over 100 feet distant on 
the etarboard eide, coming at nearly right angles, and at considérable 
speed, as the jenks' witnesses assert, until she struck with her stem the 
starboard side of the Jenks, running undec her guard, and smashing 
through the iron plate below, beginning about 20 feet from her stem, 
and extending about 25 feet aft, bending the knees, and raising a part 
of the guard. The witnesses for the Jenks contend that for two or three 
minutes before collision their own headway had been entirely checked, 
and that the Jenks was re.maining still, parallel with the line of the 
shore. The Midland, on leaying her slip, was pursuing her usual course 
in thick fog, namely, to keep the line of the New York shore until she 
reached Sixtieth street, The tide was witbjn two. hours of high water. 
Her pilot testifies that she was brought afound to a course of east north- 
east, parallel fTyith the Jiop of the shore: that he gave, fog-signals, as re- 
quired, and tiiat the whistles of the Jenks were heard on his port bow, 
wheréûpon^bi» îengine waa stopped; that a little afterwards the Jenks 
Wj|8 sighted fl?ï, his port bow, crqssing his course from port to starboard 
at a considérable rate of speed, headingtowards the New York shore; 
Cb^t, as soon' ftS âhe waâseen, the Midland reversed, and had got stern- 
way dpwn river before collision. Her l^itnesses almost ail agrée with 
those of the Jehks that the bbllision wais at nearly right angles. 

There is the usual contradiction in the testimony of the witnesses in 
this case, but, making allowance for the prepossession of the witnesses, 
tjje liability to mistake in fog, and taking into account the testimony of 
diëinterested tritnèsses, I hâve little doubt that the truth lies somewhat 
between the extrême claims of either side. It is not crédible that the 
Midland was heading squarely towards the NeW; York shore. There 
was no reason for such a course, and it is emphatically denied. But, on 
leaving her sUp, she had got several hundred feet ont in the river, and, 
in order to see the line of the piers, as was her custom in fog, she had 
tp \i8,\û in tpwards the shore. Her course, as stated by the pilot, east 
north-east, .lyag' hot parallel with the shore, but angling ,at least two and 
a b^lf points tocards the shore; and I havenodoubt that she washeaded 
at least that amount towardg the shore at the time when she was first seen 
frofïi the, J!,enjî8, and probably more. AU the outsid© witnesses, on the 
ojÈher handj state that the Jpnks was also h eaded somewhat towards the 
ghçré àt the» time of the collision. The two whistles which she repeatedly . 
gave to thé Midland after hearing her fog-whistle imported that she 
would pass on that side, and I bave little doubt that she was headed in 
at)pyt a couple of points. The évidence of the witnesses from the Stag, 
moreover, ieaves no doubt that the Midland was further out in the river 
than thf ijjéh'ks; and the feet that. the Jenks' whistles, and the Jenka 
hiérself, wheR seen, were bpthon the Midland's port bow, further provea 
that the.lïidland was heading considerably towards the New Ydi > shore, 
pioHabiy as riiùch as four points, at the time of collision. He inten- 
tion evidently was.tpgp.bjetweço the çJenkg and the.dapre. , Theiijuare 
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break made throngh the iron plate of the Jenks, and the comparatively 
iittle damage or marks left upon the Jenks aft of that break, satisfy me 
that the blow wasinflicted mainly by the forward motion of the Midland, 
rather than by the forward motion of the Jenks. But, while the Mid- 
land was moving towards the New York shore, she was also moving up 
river, both by the tide and by her own angle. As the tide was within 
two hours of high water, there must bave been an upward current of at 
least two knots at the place of collision. The speed of the Jenks through 
the water could not hâve been wholly stopped, because there was not 
sufïicient time for this after her wheels had been stopped, without re- 
versing them; and because, if she had been stopped, she would havé 
been moving up river with the tide at the rate of at least two knots, aod 
no one claims that she was moving up at ail. It is probable, however> 
that at the time of the collision she had about corne to a stand-still by 
land, so that she was really moving through the water at the rate of 
about two knots. She was, therefore, not drifting, and conaequeutly 
was not bound to ring her bell instead of sounding her fog-whistle. 
Immediately after the collision, by which the head of the Jenks had 
been knocked around tb jport, probabïy a couple of points, she started 
up her engines, and went into the slip between Forty-Fifth and Forty- 
Sixth streets, and' in doing so ràn agàihsl the string-piece of the Forty- 
Sixth Street pier about 300 feet inside pf the slip, and made a considérable 
eut in it, which left a mark showing an angle of about 45 degrees with 
the side of the pier. 

Gonsidering the spécial circumstances, I am not prépared to hold ei- 
ther vessel blâmable as regards the gênerai plan of navigation she 
àdopted. The Jenks, a freight and passenger vessel, surprised by fog, 
might lawfuUy, I think, make her way cautiously along the shore, and 
within sight of it. The ordinary duty to keep near the middle of the 
river was not. applicable; and, though other and swifter ferry-boats inay 
be able to maké directly for' the Jersey ferry-slips on a diagonal course, 
{Tlie Orange, 46 Fed. Rep. 411,) I cannot say that the practice of the 
Midland, whose fuU speed was only six or seven knots an hour, to hold 
the New York shore until she got to Sixtieth street, before crossingi was 
nnreasonable or blâmable; so that for turning toWards the New York 
«hore, in order to keep it in sight after leavihg the slip, I canhôt hold 
•the Midland out qf her course, or in fault. 

Thère only remains the question of the management of eacb in sùch 
thick fog, when each was endeavoring to hold the New York shôre. 
The obligation to use adéquate caution to avoid collision wasincuinbent 
on both alîkë. The évidence showed that each was previdusly rUnning 
at only half speed, and both stopped their engines when the signal of 
the other was heard. The Midland, hbwever, did not reverse tintil thé 
Jenks hove in sight, not 150 feet off, and that was too late to àvoîd 
running upon the Jenks, f'iough the latter wasgoingnot directly towards 
her, but at nearly right angles to hier coui'se. She might and should 
hâve reversed when the Jenks' signal Was heard near, as it Cttûst hâve 
beeri , and she should not hâve delayed révëtsing, heâdfed , as she evidéritly 
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was, across the Jenks' course, until the Jénks came ipisight. The Jenks is 
also chargeable with the same fault, io that ehe did not back at ail, as she 
mightand should havedone when thé signais wereheardoff Forty-Ninth 
-Street. She was then going at the rate Of five pr six knots, at least, prob- 
ably 7 knots, through the water, andat collision she was moving through 
the water at the rate of at least two knots. In a fog so dense that vessels 
cannot be seen more than 16Q feet distant, with fog-whistles sounding 
so near, it was the duty of both to come to a stand-still in the water 
as soon as possible, until their respective positions were discovered. The 
BrUanniù, 39 Fed, Kop. 395,. 399, and cases there cited. As each in 
this respect is chargeable with the same fault, the damages and costs are 
apportioned. A deoree, with an arder of référence to compute the dam- 
ages, maybe prepared accordingly. 



The Howakd B. Peck. 
Enostrom V. The Bqward B. Pbce. 

WiMirict Càurt. D. Connectlcut. Nôvember 88, i89L) 

1. CJoLLigiOK— Vesskl AT Ancbor— Pailurb to Show Torch. . 

Wbçie B Tes8el. at atighor In the ni{rbt-time can see thç lights of an approacUng 
Tëissél, Itore is'iio reasâii to suppose that her own lights, pt-opërly set and burning 
brighUV'.ieannot be teen; and hence her failure to display a torch beforetheap- 
proachipg vessel collides with herls not such afaultaswUl entltle the colUdlng 
vessel, confessediy in fault, to a âiviaion of the damages, 

S. Samb— PailOrb Tô Shiit Hhlm. ' 

The ifàilure of the ^nohored vessel, whîch was lying In a tlde-way, to put her 
heltn hard over w)ien the collision appeared imminent, is not such a fault as to caU 
for a division of-tne' damais, where it is uot shown that thé swing to resuit from 
such shlf ting of tt^ helni in the tide-way would bavecarried her olear of the col- 
liding vesseL 

In Admiralty. Oh libel for coUision. 
J. Langdon Warçl^ for iihelant. 
SawiM J*arfc, for claimant. 

, Shipman, J. Tl^is is a libel tn rem agaînst the schooner Howard B. 
Pçck to recover damages to the bark Stprcken occa^ioned by a collision 
in Hamptpp Roiids on Marçh , 26, 1891. The owners of the schooner 
filed a cras^libel, The Swedish bark Storckeii reaçhçd Hampton Roads, 
on its way;tp New York, on March 18, 1891, and ancliored in about 
the middl^ pf thp çl^annel, in tjie s^ine place where the collision oc- 
CiUrred. On; Mafcli Si^th she was ànchored with a starboard anchor and 
46 fathows pjjpjî^jn. For four daj'SVjBSsels boundnorthward had en- 
f^ujitered Jiqaii jT^inds, and on March ,36th there was an impend ing east* 
eriy storiaf». ; ^hCi^ind was È.,i!r.:i;.,:blpwing hard. Thp eyening wa» 
çloudy,,wilh c^rlfL qipuds passing by, but withput rain or fog, until after 
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9 o'clock. Lights could be seen diatihctly. Bythat evening, quite a 
large number of vessels,- how many did not appear, had come into 
Hàmpton Roada to avoid the coming Btorm. A number of vessels were 
anchored near the Storcken. The three-masted schooner Howard B. 
Peck, on her way from Georgia to New London, came also into the Roads 
on that evening seeking refuge. She oarried three fore and aft sails, 
three jibs, and a fore stay-sail, ail of which were set when she was com- 
ing up the bay. She took in her spanker about one and one-third 
miles from Fortress Monroe. Her lights were properly set and burning. 
The tide was about half flood, with a probable velocity of three miles 
per hour, and flowing in a west^sotitii-'westerly direction. As she reached 
the vater battery, two large steamers met there, and showed their search- 
lightâ just ahead of the Peck. The effect of thèse electrie lights was to 
temporarily blind the captain of the Peck as to pbjects beyond the glarè 
of the lightis. When the search-light wént down, he saw a vessel, close 
by, on bis port bow. The steamers agaiù showed their search-lights, 
and showed enough to see, that there were many lighta there. In the 
-language of the captain of thé Paak, "there were quantities ôf stufif in the 
way theréj-'— vessels or something ^élse.'^ A» :SOon as the vessel whièh 
was on fais port bow wàs passed, thè captain of the Peck starbôardjèd 
his wheél, so as to crœs tlie channeL He did not diminishthe s^ed 
çf his vessel, which had wind and tide with her. Ih a few minuties the 
Dîiate reported a light on thé Peck's starboard bow, and immçdîately 
after another light close to the first. The Peck starboarded her wheél, 
and forthwith strùck the bark in the after part of her fore-rigging, 
carried away her jib-bpom, and did other dâmagç, caused hér to drag 
her anchor, passed acioss her bow, acraped along her starboard aide, 
and anchored astern. After the collision the Peck's captain found thait 
"the: tplace was full of vessels." . The collision took place at 7:45 y, m. 
The Storcken had a proper anehbr light, properly set and brightlyiburn- 
ing. She was riding at anchor, heading E. N. E. The carpenter was on 
deck, keeping the anchor watch; the rest of the crew were below. The 
captain was on deck. He saw the Peck's red and green lights about 
two points on the Storcken's port bow, and thought that she was about 
half a mile away. Immediately after the two lights were sighted he 
saw that tlie red light was shut in. He looked at the Peck for two or 
three minutes, and saw that she was about to collide with his vesseL 
He called the hands to corne on deck, but by the time they came the 
collision had occurred. The Storcken was dragging her anchor; he let 
go the port anchor, and paid out 45 fathoms of chain. At the turn of 
the tide he tried to take in chain, but did not accomplish much, and 
fouled with the four-masted schooner Carrie Bronson, sustaining addi- 
tional damage. The Storcken was not anchored in a dangerous place. 
It was rather unusual to be so near the middle of the channel, but that 
part of the channel, on that day and evening, was full of vessels, which 
had sought refuge from the coming storm. 

Divers grounds of négligence on the part of the Howard B. Peck were 
daimed by the libelant, but it is not necessary to examine them, be- 
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cause the daîmantconçede'dthat she was in fault for goîfig so fast, and 
that she sbould hâve reduced her speed when she found that it was dan- 
gerous to go ahead, and turned to go across the ohannel. Conceding 
négligence on the part of the Peck, her counsel invoked the aid of the 
principle of law that "errors committed by one of two vessels approach- 
ing each other from opposite directions do net excuse the other from 
adopting every proper précaution required by the spécial circumstances 
of the case to prevent collision," (The Sminyside, 91 U. S. 208;) and in- 
sisted that it was the duty of the Storoken to show a torch, to pay out 
chain, orshift her helm, in order to avoid the coming collision, and there- 
fore that the damages shonid be divdded. The Storoken could see the 
ligbts on board theapproaching schooner, and had no reason to suppose 
that her ownlights were invisible or that there was occasion fora torch. 
The hands weré promptly summoned to pay out chain, but the injury 
happened before they could get on deck, and whether the collision could 
hâve beon avoided by shifting the helm, after the captain became con- 
vinced that the approaching vessel was not apparently inteuding to change 
her course, le not certain. If the helm had been shifted from amid- 
ships to hard either wayy it would bave changed the position of the 
Storoken 50 feet, and she would hâve swung in an arc of a circle of 
whieh th« ànchor would : hâve been the center and the chain the radius. 
Whether she could hâve thereby avoided the Peck, which was rapidly 
ComJDg down nearly at right angles with her, nobody can tell. Perhaps 
she could, but a court isnot called upon to divide the damages between 
an anchored vessel, which is acting in acoordance with the rules, and is 
surprised by the approach of a vessel in motion, which is confessedly in 
fault, upon the surmise that, if the anchored vessel had shifted its helm, 
it might hâve escaped the collision. Let there be a decree for the libel- 
ant, with costs, and for a référence to a commissioner in regard to the 
amount of damages, and a dismissal of the cross-libel. 
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Noble v. Massachusetts Ben. Ass'h. 
iCircuU Court, N. D. New Forfc. November 20, 1891.) 

1. Bemoval of Causes— Pétition and Bond — Whbbb to be I^led. 

The pétition and bond for the removal of a cause mnst be filed in ttae clerk's ofBce 
of the oounty in which tUe venue is laid, and, if flled in another county where the 
court is then sitting, it does not eflect a removal, thoagù approved by the preBidincr 
judga 
a. Bamb— Approval bt State Coubt. 

In yiew of, the f açt that section 8 of the removal aot requires the state court to 
acoept a sufficlent pétition and bond when âled, and that section 7 empowers the 
court to which the cause is remo vable to issue a writ of eërHorari commanding the 
State court to return the record to it, a removal may be effeoted by simply flling the 
pétition and bond, vrithout presentlng it to a judge of the state court, or in open 
xspmrt^for approval. 

At Law. On motion to remand to the state court. 
John È.Pémd, for plaintiff. 
J, K, Hayward, for défendant. 

Wallace, J. This is a motion by the plaintifFto remand this action 
to the state court from which it originated. The suit was brought in the 
isupreme court of the state of New York, Niagara county being specified 
in the complaint as the place of trial. Befoye the expiration of the time 
to plead o.r answer to the complaint, the défendant presented a pétition, 
accomjjani'ed bj' a bond properly conditioned and with good and suffi- 
cient sçcurity, ^t, a term: of the suprême court then in session in the 
county of Brie, and the justice presiding indorsed his acceptance uppn 
the pétition and bond. Thereupon the défendant filed the pétition 
and bond with the clerk of the county of Erie. It is conceded by the 
plaintiff that the pétition and bond were properly presented at the term 
of the court in session in Erie county; but the plaintiff insista that 
they should bave been filed with the clerk of the county of Niagara; 
and the motion proceeds solely upon the ground that, because they 
hâve not been filed with the clerk of the county of Niagara, the ac- 
tion has not been properly removed. ïhe clerks of the several coun- 
ties of this state are clerks of the suprême court within their respective 
counties; and the clerk of the county of Niagara is the custodian of the 
records in ail suits in the suprême court the venue of which is laid 
in that county. Section 3 of the act of March 8, 1876, as amended 
by the act of March 3, 1887, provides that "whenever any party en- 
titled to remove any suit * * * may désire to remove such suit 
from the state court to the circuit court of the United States, he may 
make and file a pétition in such suit in such state court, * * * and 
shall make and file therewith a bond, with good and suflScient surety," 
and "it shall then be the duty of said state court to accept said péti- 
tion and bond, and proceed no further in such suit." The statute re- 
quires the bond tP be conditioned for the entering by the removing 
party in such circuit court, on the first day of its then next session, of a 
copy of the record in such suit. Section 7 provides that if the clerk of 
v.48f.no.5— 22 
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the state court in which any such cause shall be pending shall refuse to 
any party, applj^tig fo retnove the aarfle, a copy osf:tEe record therein, 
he shall be deemed guilty of a misdemeanor; and also provides that the 
circuit court to which 'the suit shall be removablè shàîr Bave power to 
issue a writ of cerfiomri tojaid stat§ cpurt, commanding said state court 
tomake retum of the record in any such cause. It is manifest from 
thfisè .sèyeral provisionis that the pétition and bond wbiûb aïe to be filed 
in the suit in the stàte court are to be filed with the clerk of that court, 
who bas the custody of the records io the suit, and '^cansupply a copy 
ofltè record to the r^imoving party, or to the circuit court, upon return 
to a Wjit of ceriiorari, ' , , „ 

,îiï,i8ial8P apparent that, unless t^ie'; pétition aiid bond are filed by the 
removing party in the office of the clerk of the countyof the venue, nei- 
ther the opposite party nor the state court would hâve any formai or 
adéquate notice of ihé téinovai'éfHhe àtiit, and <if ^e conséquent -ina- 
bility to proceed further in the state court. Thé stàtutè does not require 
any notice of the proceeding to be givén by thè rëhiovihg party to the 
adverse party, except by the filing of the pétition and bond ; and, in my 
ju<ïgméùt, notwithiàiïfading receht opinions toîtlie contrary by ju'dges 
whoBe vieWÈ are entitled tô great weight, it dbéa' nôtiSrequire the reniov- 
ing party tto présent his pétition 'or bond to 8'}tidgB; èither in vacation 
oV îh opén court, bat is satisfied whén hé files tiieûi with the officiai èus- 
tôdianôfthe rècotdis'tff the douït; The statute requires him to niakë 
and fiï«:ft pétition and bond "itii thé suit" in thé state court. It does 
not,'âi tetms, ïequité hita to maké' àny othef • présentation of them to 
théfcottrt j and îf hé moVéd thé Oonèîdëratioh ofthë «ourt, or of a judge, 
Upon them| his ri^tS' are not ehlaïged or abridged by the action Of the 
cotitt^ or judge. Thie statute reqUires the statô court to "accept"the 
pefcitiotf ïtnd bond, and " proceed Qb further in the suit. " As is pointed 
^Ut by Justice FrÈtD iû WUsoh Vi'Tdegtaph Go., 34 Fed. Rep. 561, no 
ôrder of the staite court àocepting thenà is contemplated to tranafer juris- 
diction Of the fiction. As he says: ' 

"The déniai by the stiltë côiJrt of a pétition in no respect affects thé jiiris- 
diction of the cirdintcoiirt ot tlie Unïted States, if the action Is removablè, 
and the. bond oflereâ -auch.as the statute r^qoires. The statute makes the re- 
njoval upon the flling pf tiie, pétition with the necessary bond." 

If a staté' court déclinée to accept a ' sufficient bond , and etroricously 
idecides ittobeinsufficient'i the *removàl is effeoted nevertheleiss, and its 
jurisdîction ceàses. RétnàM Cagei, 100 U. S. 472.5 The state court. îa 
bot prohibited frbmprôceéding further in thé suit unless the |)etitioh 
and bond iréirisulâcïetit to en tille the application tO a removal;' conse- 
<ïuently it is at liberty to décide thait the pétition does not dhow a re- 
inovable cause, or iS'irïsuffloient upon its face, or that the bond is in- 
sùfficient.'iif it deddes c'orrectly, it does not lose jurisdic'tioû, ànd caii 
proceed, butits erroheous décision cannot impairthe jurisdiction of the 
circuit obiwU ''Crehoiv v. RaUroad Oo., 131 U. Si* 243, 9 Sup; Ct. Rep. 
'692. Ûertaif'y îtis the decorouà pràctice for thé removing party to 
présent his l^tition and bond to thejudgé of thë state court, and obtaîn 
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the formai acceptance of the court. It is also the safer practice, because 
he can thereby hâve an ppportunity to obviate any remediable objections 
which are suggested to their sufficiency in case the court refuses to ac- 
cept them. But this is npt indispensable, and when they are brought 
to the attention of the court in the manner prescribed by the statute, by 
filing them in the suit, the court can proceed no further, if they are 
sufiicient. When filed, they become a part of the record in the cause, 
and the court is judicially informed that itg power over the cause has 
been suspended. Insurance Co, v. Pechner, 95 U. S. 185. Judge Deum- 
MOND decided in Osgood v. RaUroad Go. , 6 Biss. 340, that the bond and 
pétition need not be filed in term-time. "They are to be filed in the 
suit petiding in the state court; that is, with the derk in the ordinary 
way in which papers are marked and filed in a suit." This, as it seems 
to me, is the correct view of the statute, and it is to be regretted that it 
has been departed frora recently in some of the circuit courts. If a pé- 
tition can oiily be presented in open court in many cases, the right to a 
removal will be lost, because it sometimes happens that there is no court 
in session during the 20.days within which, by the practice in this state, 
a défendant must plcad or answer to the complaint. The défendant in 
the présent case acted upon the theory that he was obliged to find an 
open session of the state court, and présent his pétition and bond to the 
judge piesiding for approval and acceptance. There was no court in 
session in Niagara county, and none in thé judicial district, except in 
Erie county. Having presented his papers toand obtained the approval 
of the judge pre&iding, he very natuiaÙy handed them to the clerk of 
the court who was présent. This slip in practice, however, cannot be 
cured, because the papers were not filed with the clerk of the proper 
court before, or evcn since, the expiration of the time to plead or answer 
to the complaint. Being filed only in the derk's ofl5ce of Erie county, 
the pétition and bond did not become a part of the record in a suit 
pending in Niagara oounty, and such a filing did not convey notice to 
the adverse party or to the state court that the power to proceed further 
in the state court was gone. The motion is granted. 
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Los Angeles Farmino & Milling Co. v. Hoff à cH. 

{Circuit Court, S. D. Califomia. Deoember 7, 1891.) 

1. RbmoVal op Causes— Fedbbal Question— Pétition. 

A pétition for removal, which merely avers that the détermination of the contre- 
versy involves the construction of the homestead laws of the United States and 
the validity of a patent from the United States, but fails to allège any facts from 
wbloU the court may see thatsuch questions do actually arise, is insufficient. 
8. Samb— Ejeotmbnt— Meiican Gba|îts. 

In ah ejÊOtment suit rétnoved tô a fédéral court the pleadings sbowed that plain- 
, tdfls had been in possession iunder a patent issued in confirmation of a Mexican 
, grantfor manyyears before défendants entereçl. Défendants denied that the lands 
wéfe subject to grant, and also dorfied the vâlidity of the confirmation of the grant 
and of the patent issued thëreon, and they claimed the land \va8 subjeet to home- 
stead entries. Seld, that thèse, pleadings raise no fédéral question, to enable the 
court tb retain jurisdiction, for défendants, bèing strangers to the paraniount title| 
' oahnot question the validity bf plaintiS's patent. 

ff. SAMarrÇODKDABIBS. ,■;,:-'. 

ïKè issue ràised by défendants as to whethçr the land, sued ,for|WaB included in 
• ' tfié'gtant, as deflned by the patent, présents no fédéral questioii, as' it merely in- 
volvés the; location ofboundary Unes, , ;, 

Afeiliaw. On motion to remand. Action by; the Los Angeles Farm- 
ing <fe Milling Company against Hoff and others. r; 

St^hfffi M- White and Graves^ O'Melveney & ShanMand, for plaintiflf. 
Ht Bleecker a.ad John D. Pope^ for défendants. 

RosSj J. This action was ; commenced on the 24th of Gctober last in 
the superior court of Los Angeles county. It is an action of ejèctment', 
the cqmplaint being duly verified. In it, it is, among other things, al- 
leged that the plaintitf is, and has been for many years continuonsly last 
past, the owner in fee and in the possession of thé tract of land upoù 
which ithe. défendants! are alleged to havè entered on the 8th day of 06- 
tober, 1S91, and from which they are alleged to hâve then ousted the 
plaintiff, consisting of a part, embracing many thousands of acres, of thô 
Rancho San Fernando, for which rancho it is alleged the government of 
the United States, on the 8th of January, 1873, duly issued and deliv- 
ered to one Eulogio F. De Celis a patent, in confirmation of a Mexican 
grant therefor to him made June 17, 1846, by Pio Pico, then governor 
of the department of the Californias, and whose title to the portion of 
the rancho hère in controversy it is alleged vested, through varions mesne 
conveyances, in the plaintiff long prior to the defendant's entry upon 
the premises. It is alleged that the patent so issued has never been set 
aside or modified in any respect, and that it is still in fuil force and ef- 
fect; that for 20 years last past plaintiff' and its predecessor in interest 
hâve been continuously and uninterruptedly engaged in farming and 
pasturing the portion of said rancho so. owned and possessed by them, 
and hâve produced annually large crops of grain thereon, and bave 
erected and maintained at great expense numerous farming stations 
thereon, and bave reduced large areas of said land to a high state of 
cultivation. It is upon land so patented and possessed that défendants 
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are alleged to hâve entered, and from which they are alleged to bave 
ousted the plaintiff. The défendants are many in number, and many 
pf them were sued by fictitious names, their true names being, as alleged, 
unknown to the plaintiff. In the superior court counsel appeared for 
"the défendants," without naming any of them, and in their behalf 
moved that the case be removed to this court, stating in the pétition 
therefor, in addition to the value of the property in dispute, "that the 
controversy in said action involves the construction of the statutes of *the 
United States respecting the location of homesteads on the public lands 
thereof, and a détermination of the rjghts of the petitioners, who claim 
an interest in said-lands; as bona fide holders of hoinestead .locations 
thereon; and said controversy also involves the détermination of the va- 
lidity of the alleged patent of the United States under which plaintiff 
claims to own the preniises described in the complaint, which patent de- 
fendants claim is illégal, fràudulent, null, and void." At thç sa,nje time 
the petitioners tenderëd à bond, with the required conditions, signed by 
one of the défendants as principal and by two sureties. The bond was 
accepted by the sùpérior court and the brder ûf removal made. Upon 
the filing of the papers in this court a motion was inàde by the plaintiff 
to remand' the case to the state court. Before its hearing an aniended 
pétition was filed on behalf of the défendants, and alSo an answèr to the 
complaint. 

The provisions of the act of congress under which it is cpntended on 
behalf of the défendants the case was properly removed, andshould be 
retained hère, are as foUûws: "That the circuit courts of the United 
States shall hâve original cognizance, concurrent with the courts of the 
eevéral states, of ail suits of a civil nature, at commôn law or in éqùity, 
where the matter in dispute exceeds, exclusive of interest and. côsts, the 
8um or value of two thousand dollars, and arising under the constitution 
and lawa of the United States;" and "that any suit of a civil nature, at 
law crin equity, arising under the constitution or laws of the United 
States, * * * of which the circuit courts of the United States are 
given original jurisdiction by the preceding section, which may now be 
pending orwhich may hereafter be brought in any state court, naay be 
removed by the défendant or défendants therein to the circuit court of 
the United States for the proper district." 24 U. 8. St. at Large, 652; 
The original pétition filed on behalf of the défendants, and on which 
the order of removal was made, did not.gtate a single fect upon which 
the court could exercise its judgment and détermine whether the suit in 
question did or did not arise under the laws of the United States.. The 
statement in respect to that matter in th4t pétition was confined solely 
to the conclusions of the petitioners, which are raanifestly insufficient. 
Itis the duty of the parties to state the facts, and the province ëf the 
court to déclare the conclusions. The défendants cannot raisè a fëderal 
issue simply by saying thàt it exists. It is essential that facts be^ stated 
from which the court can see that such a question will be involyed. in 
Trafian y. Nbuguea, 4 Sawyl 183, Judge Sawyee, in construing » péti- 
tion for removal, said: 
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"Theonly other allégation is that tTie • right to said mining ground by 
plaintiff dépend^ upon the laws of ooijgreas, and the right or title of défend- 
ant tu said mining groimd^foresaid must also be determined, by tiie nets of 
congress undër wliich défendant and pétitioner claims title, and that the 
right of the plaintiff as against the défendant must be determined under the 
laws of the eongreas of the United Statèa.' This is, in substance, two or 
threei times repeated ; butit is only thestatementof a légal conclusion, rather 
than a|aot, and a conclusion manifestlyfounded npon the gênerai ideathut ail 
mining çlaims are so held that an action relating thereto, involving the rights 
of thé parties tothe mine, neeessarily arise uiider the acts of congress, within 
the ttieaning of the actgiving jurisdictiun to the national courts, — an erroné- 
ous condnéion, if I am right in the views above expressed. Thèse alléga- 
tions express merely the opinion of the pétitioner that the jurisdictional ques- 
tion will arise. In my judgment, sucli averments are insudlcient to justify 
a transfer or retaining the case now brought hère. The précise facts should 
be stated ont of whicb it is supposed the jurisdictional question will arise, 
and how it wiU àrise should be pointed out, so that the court can détermine 
for itself '«hetber the case Is a proper onè for considération in the national 
courts." 

The àmended pétition çpntains, in addition to the statenaents set forth 
in the oi^iginal pétition, the foUowing: 

"And petitjoners say tbattbey do in good faitb claim possession and the 
right of possession to tlie premises describçd in plaintiff'scomplaint by virtue 
of hoiuestead locations madé under the laws of the United States; and they 
also say that they deny that there ever was any Mexican grant, or any other 
kind or description ofgrant, tothe landsdescribed in the complaint hei-ein, 
or any part thereof, to the said'Eulbgio F. De Celis. They allège that the 
lands de3cri1)éd in the complaint were mission lands at the date of the alle^ed 
grant mentioned in the complaint; and they deny that Ro Fiqo, as constitu- 
tional governpr^ or otberwise. had any right, power, authority, or jurisdic- 
tton to grànt àéî^ lands, or any part thereof. They allège that the decree of 
confirmation of said pretended grant, under and by virtue of which it is 
claimed by plainiiff that à (Mtent was issued to said Eulogio F. De Celis, did 
not cover or inelude any part of the premises described in the complaint; that 
said decree of conflrmatioii.only conflimed to said Eulogio F. De Celis fuur- 
teen leagura pf lapd, or sixty-two thousand two hundred and sixteen acres; 
that the lands 80 conflnned tothe said Eulogio F. De Celis were boundedon the 
north by théïlahcbo San Francisco, on the west by the Santa Susanna mount- 
ains, on the tiast by the Eahcho Miguel, ànd on the soutli by the Fortezuelo; 
that said boiiiidaries did net cover or inelude any part uf the lands demanded 
in the çumplàiut^ and that said alleged patent, if the sàme does cover or in- 
elude any part of the said lands, is illégal, fraudulent, null, and void." 

The aiiswiér âled by the défendants iS as foUows: 

"(ï) They dériy, on information aiid belief, that there ever was any Mexican 
grant, or àny othéï''kind or dèscriptioti of grant, to thé lands described in the 
complaint heréin, or any part thereof; tb the said Eulogio F. De Celis. (2) 
They allège, <6n information' and belief, that the landsdescribed in the com- 
plaint jwere mission lands;at the date of said alleged grant; and they deny, on 
information and belief, that .fioPico, as constitutignal governor or otherwise, 
had any right, power, authority, or jurjsdiction to grant said lands, or any 
part thereof ^ (3) They allégé, on information ànd belief, that the decree of 
conlHrmation of said pretiéild'^ grant under ànd by virtue of whicti it is al- 
leged in the complaint that a' patent- was isSuéd tothe said Eulugio F. De 
Celis did not cover or inelude any part of the premiseS described in the com- 
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plaint; that said decree of confirmation only conflrmed to said Eùlogfo F. De 
Celis fonrteen leagn s of land, or sixty-two thousand two liundred and six- 
teen acres; that the lands so conflrmed to tlie said Èulogio F. De Celis were 
bounded on the north bythe Ranchp t^an Francisco, on the west by the Santa 
Siisanna mountains, on the east by the Raneho Miguel, and on the south by 
the Portezuelo, and that said bbundàries did not cover or include any part of 
the lands demanded in the complaint; and that said alleged patent, if the 
samedoes cover or include any part ofisaid lands, is illégal, fraudaient, null> 
and void. (4) As to whether the said alleged patent tP;the said Eulogio F. 
De Celis, as issued, covers or jincludes ail the lands demanded in the com- 
plaint, or as to what part or portion of said premisés is covered or Included 
in said pretended patent, or whethel* the premisés in possession of défendants! 
or either.of them, are withiri theboundaries of said alleged patent, défend- 
ants hâve nbt suflicient inforrtiation or belief to enable them to ansvver, and 
«n that ground they deny that said pretended patent covers or includes the 
said demanded premisés. (5) Défendants allège that they, in good fajth, 
ciaipi possession and thé right of possession to the prémices dèscribed in thé 
complaint, in severàlty and not jbintly, by viitue bf bbnlestead locationé 
made under the laws of the United States." 

As already observed, the law is that, before this court can be re- 
quired to retain, or can be justified in retaining, this or any similar suit 
lïnder its jurisdiction, the ïecord must sfeow a state of facts frôraTirhich 
the court can see that the suit is one >yhiçh really and substantially in- 
volves a dispute or contrbversy as to a right which dépends upon the 
construction or effect of some law of the United States. By the pleasd- 
ings of the parties to the présent suit the fact stapds admitted th^t at 
the time of the entry of the défendants upon the premisés in question 
the plaintiff was, and for niany years hadbeén, ih the actual possession 
and enjbyment of thé land uûder a patent issued by the governrnent of 
the United States to the predecessor in interest of the plaintiff, i»; wn- 
firmation of a grant made to him therefor by the Mexican governrnent. 
True, ^Me défendants deny. that any Mexican grant was ever made to 
Dé Gelis for the land in question, and deny that Ko Pico, as governor of 
the Galifornias, had any power to grant it; and they allège that the lands 
pùrported to hâve been granted by him were mission lands; amdj fur- 
thfery that the decree of the United States tribunals confirming the grant 
did not include the lands in dispute. The answer to ail of this is that 
those are matters that do not concem the défendants. The record cour 
tains no fact tending to connect them with the title to the property ot with 
the governrnent of the United States. If there is anythinj^ well and tbor- 
oughly settled with respect to patents issued by this governrnent in con- 
firmation of Mexican grants, it is that they conclusively establish the var 
lidity of the grant upon which suoh patents are based, and the correctness 
of the location of the land granted, as against étrangers to the paranto«;iïit 
source of title, as are the défendants. The facts admitted by the plead- 
ings show them to be mère intruders upôri the possession of the party 
holding under the solemû patent issued by the governrnent of the United 
States in récognition and confirmation of the grant made by Pico to 
De Oelisi; As such tréspassers , they cannot be heâl-d at ail ta iquestion 'the 
Validîtyof the gtant upon which the ptatent was based, or the correct- 
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ness of the location of the granted lands by the officers of thîs govern- 
ment whose duty it was to locate them. Smdting Co. v. Kemp, 104 
U. S.M5i Frmch v. Fyan, 93 U. S. 169; Marquez v. Frisbie, 101 U. S. 
475,; ^. S. V. Âtiia-tm, 102 U. S. 372; U. S. v. Schun, là. 404; Patter- 
son y.rTciMm, 3 Sawy. 172; Chapman v. Quinn, 56 Cal. 266. Thoseare 
questions with which défendants can hâve nothing 1o do. In respect to 
lands 80 patented it is impossible that any question under the home- 
stead laws of the United States can arise, so long as the patent stands, 
for those laws apply oûly to the lands of the government. The issue 
as towhether or not the lands in controversy in this suit are embraced 
by the grant to De Celis, as defined in the patent, présents no fédéral ques- 
tion. It merely involves the location of the boundary Unes. Thèse 
viewB render it unnecessary to consider the technical objections made to 
the bpiid^ An order will be entered remanding the case to the state 
court ifbm which it came, at the cost oî the parties bringing it hère. 



GampeeUï Primting-Pbess & Mandf'q Co. v. Manhattan El. Ry. Co. 

{Cireuit Court, S. Z>. New York. November 7, 1881.) 

Eqvitt PitiiCTlOE— MonoH soB Deobbb OR' Biij;> akd Answeb. 

, Application for a decree upon bill and answer must be made, not at ohambera, 
but at the equity term af ter the cause is put upon the calendar. 

In Equity. Suit by the Campbell Printing-Press & Manufacturing 
Company against the Manhattan Elevated Railway Company for infringe- 
mentbf a patent. On motion for an injunction pendente lite and fora 
decree for Mi accounting. Denied. 

The patent in question in this case is No. 401,680, issued April 16, 
1889, 1» Edward S. Boynton, assignor of the complainant, for an im- 
provemeht in valves for pneumatic pipes or tubes. A motion for a pre- 
liminary injunction was denied by Judge Lacombe, (47 Fed. Rep. 663,) 
and the défendant then filed its answer, admitting the validity of the 
patent in stait^ title, and infringement, but denying that it had ever made 
any ga,ins or profits by reason of its unlawful use of the patented devices, 
and also denying that it had thereby damaged the complainant except 
nominally. To this answer a gênerai replication was filed; and there- 
after complainant moved, upon the bill, answer, replication, and ail 
proceedings had, for an order directirig that défendant be enjoined pen- 
dente lité; and for a decree for an accounting pursuant to the prayer of 
the bill; and for such other and further relief as to the court might 
Bcemjust. 

Gharlea De Hart Brower and Philip B. Voorhies, for complainant. 

DavieB, ShoH & Townsend and Maynadier & Beach, for défendant. 

Bkown, J. The settled practice of this circuit is that, upon a bill and 
answer, application for judgment muât be made, not at chambers, but at 
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the equity term after the putting of the cause on the calendar. This 
may be done on short notice, after évidence of such damages bas been 
taken as would warrant sending the cause to the commissioner. Motion 
denied, without préjudice. 



J. L. MoTT Iron-Woeks V. Standard Manuf'g Co. 

(Circuit Court, W. V. PennsyVvcmia. Deoember 18, 1891.) 

Dépositions— FnjNGi — Stipdijitioiis. 

When the parties to an equity Cause stipulate that testimony may be taken before 
anv oiHcer or magistrate, çtualifled to administer oaths, without spécial appointméut 
by'the court as au examiner, the dépositions thus taken must be filed of record, as 
req.nired by equity rule 67, in cases where an examiner isregularly appointed; and 
the party in whose behalf the testimony was taken bas no right to suppress it. 

In Equity. Suit by the J. L. Mott Iron- Works against the Standard 
Manufacturing Company. Heard upon motion to compel the filing of 
dépositions. Motion granted. 

CannoUy Bros., for the motion.r 

th-anda Forbes, opposed. 

Eeed, j. It appears that, by stipulation between counsel for the 
parties, it was provided that testimony on behalf of the respective par- 
ties might be taken before any ofïicer or magistrate, qualified to admin- 
ister oaths, without spécial appointment by the court as an examiner. 
Onder this stipulation notice was given by complainant's counsel t^at 
they would take proofs for final hearing in the city of Brooklyn. At 
the time fixed by the notice, one James Foley was called by the com- 
plainant, and examined orally by counsel for both parties, before Rich- 
ard P. Marie, United States commissioner. A certain form of waste- 
valve marked by the commissioner was produced by domplainant, and 
used in the examination and cross-examination of the witness. After 
that hearing, eounsel for the parties stipulated that the testimony taken 
before Mr. Marie might be retained by complainant's counsel until the 
next hearj.ng, to be fixed by counsel. Subsequently notice was given to 
defendant's counsel by complainant's' eounsel that the testiïnony of 
Mr. Foley would not be filed. A motion was then made by defendant's 
counsel for an order compelling the filing of the testimony and the ôx- 
hibit used in the examination of the witness Foley. Upon the argument 
it was oontended by defendant's counsel that the défendant was entitled 
to hâve the testimony and the acoompanying exhibit filed, so that, if 
complainant did not see fit to use them on final hearing, the défendant 
might avail itself of the testimony, if it desired. On the other hand, 
complainant took the position that it might use the testimpny or not, as 
it 89,^7 fit; and, if défendant desired the testimony, it could çall and ex- 
amine Mr. Foley as its witness. The sixty-seventh equity rule requires 
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the examiner to retum the original déposition to tlie clerk of the courte 
to be there filed of record; and this testimony would seem to bave been 
taken under the provisions of that rule, the stipulation of the partie» 
simply providing for the acting of some person compétent to administer 
oaths, as an examiner, in lieu of an appointment by the court of such 
an examiner. Either party, therefore, would hâve the right to insist 
that the testimony (and necessarily the accompanying exhibits) should 
be filed by the examiner. The rule in suits at law has long been that, 
when a déposition was filed, either. party wçs entitled to read it, under 
the rules which might govern as to its competency and relevancy, and 
that it could not be supprèssed by the party at whose instance the wit- 
ness was examined in chief. Bmnett v. Williams, 67 Pa. St. 404;. 
Nussear y. Arnold, 13 Serg. &R. 323. If thiS be so in proceedings at law,. 
where nothing is in évidence before the jury until formally ofiered and 
admitte(l, raujch more would it seem to be the case in proceedings in 
equity, where there is no formai offer of testimony at the final hearing, 
where ail testimony taken in the case is at once practically in évidence, 
to be regarded or disregarded by the court, in making its decree, as it 
shall rtegârd it as compétent and relevant or otherwise. 

In the case of Bank v. Forest, 44 Fed. Rep. 246, an action at law, the 
commissioner before whom a déposition de bene esse had been taken re- 
fused to file it under instructions from the counsel of the party on whose 
behalf the witness had been examined. But the court held that the 
deposîtiôH ^'as not under the control of the party at whose instance it 
had béén taken, and that an order should be made for its filing at the 
instance 6f the other party, saying: 

"The déposition in the hands of the commissioner is Just as mach beyond 
the control of the parties as though the same bàd been filed in court. When 
filed in court, the party on whose motion the déposition was taken is not 
oblif^ed to read the same in évidence unless he cLooses, but he cannot preveut 
the other party from reading It as part of the latter's case. So, when a dép- 
osition has been taken before the commissioner, the party moving therein 
may ignore it, — that is, may refuse to further deal with the déposition on bis 
own behalf; but he cannot deprive the other party, who participated in the 
taking theréof, of the right to hâve the déposition returned into court in or- 
dër that he may adopt it, and read it as part of his évidence." 

In ihe Gase qf Rindakopf, 24 Fed. Rep. 542, the court said, respecting 
a déposition de bene esse, where the party on whose behalf the witness 
was examined sought to stop theoross-examination, by withdrawing the 
proceedings for taking the déposition: 

"The party who started the taking of it appears to hâve no right to its cus- 
tody or to its suppression. The authority taking it appears to represent the 
court pro hao vice, for the purpose of çuthenticating the testimony of the wit- 
ness and preserving it for the trial, accordlng to its admissibility and weight. 
When taken, it is taken in ttie cause for the use of either party, accordlng to 
'its relevancy and competency. Xhë party making this motion wus interested 
in the testimony that was taken, and seemed to hâve the right to bave it af- 
fected by cross-exaiuiuation, as it might be whétber used by one paity or the 
other." 
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In Sturgîs v. Morse, 26 Beav. 562, the mastet of the relis said: 
"I apprehend that eridence given for any défendant is évidence for the 
ivhole cause, and tbat the plaintifE may make use of it, hoth in argument or 
comment. I hâve known Itdone repeatedly, and I think tbat the évidence in 
the cause may be made use of by the plaintiffs against the défendants, and by 
thedefeudants against the plaintiffs." 

Upon principle and authority, therefore, I think that thia testimony, 
taken in accordance with the stipulation of the parties, should be filed 
in the clerk's office. The fées of the commissiouer should, however, bo 
paid by the défendants before the testimony is fiied,-^the question as to, 
which party shall ultimately pay them being left for future décision; but 
at présent the défendant, desiring the use of the testimony, should pay 
the fées. fVese v. Biedenfeld, 14 Blatchf. 402. As I understand coun- 
sel are ready to file the testimony, or cause it to be filed, if so decided, 
no order wÛl be made at présent. 



DODGB V. FULLEB et ol. 

(CTrcMtt Court, W. V. Miehigan, S. D. Maroh 37, 1880.) 

UoRTfiAOES— Redbmftion bt SvmoR Moktoàobs. 

Under Comp. Laws Micb. 1871, § 6923, wblch provides that. In case mortgaged 
lands are redeemed after sale, tbe deed glven on the sale shall be void and Qf no ef- 
fect, a junior mortgagee, wbo redeems after sale, will be treated as an assignée of 
tbe prier mortgage, and entitled to interest at the rate per cent, whlch tbat mort- 
gage bore, and not as the faolder of au équitable lieu for the money paid, wlth légal 
interest only. 

In Equity. Suit to foreclose a mortgage. 

WiTHEY, J. The bill in this cause was filed to foreclose a mortgage 
made by the défendant Hettie Fuller to the complainant's assignée, Will- 
iam P. Hall, and also a certain mortgage executed by the sarae défend- 
ant to John Marley, and from which the complainant was compelled to 
redeem, for his protection, after a sale had been had upon foreclosùre 
proceedings, instituted by advertisement under the statute. The com- 
plainant claims that this rédemption put him in position of assignée of 
the mortgage, and it becomes necessary to détermine whether the posi- 
tion taken by complainant is correct, as, if he is entitled to enforce the 
mortgage as assignée, he will be entitled to interest at the rate per cent, 
which the mortgage bore, viz., 10 per cent.; while if, on the other hand, 
he is simply entitled to an équitable lien for the money paid on rédemp- 
tion, he must content himself with the légal rate of interest, as equity 
cannot go so far as to make a contract for the parties, fixing the rate of 
interest. There is no question that, had the rédemption occurred be- 
fore any proceedings were had to foreclose the mortgage given to Marley, 
the complainant would bave become in equity tbe assignée of such mort- 
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gage. Joues, Mortg. § .10§6; MaUia&n v. Marh, 81 Mich. 421. It re- 
iïjsiiîS! to be, determined whether any différent rule obtains where pro- 
ceedings to foreclose hâve been faken, which hâve not terminated in a 
coittpletô foi'eclosure by the expiration of the equity of rédemption. 
Section 6922, Comp. Law 1871, provides, in effect, that in case of ré- 
demption after sale the deed given on the sale shall be void and of no 
efièct. We think that the efiPect of the rédemption by complainant was 
to anilul the sale, and that, as the complainant was under no obligation 
to pây thë mortgage, such payment will not in equity be treated as op- 
erating to discharge the same, but that, as in case of rédemption before 
any prèeeedings to foreclose are taken, he will be treated as assignée of 
the moirtèage lien. It follows that he will be entitled to interest upoa 
this mortgage at the rate of 10 per cent. 

Let a dêcree be aatered in accordanoe with thèse views. 



Gloveb el al. v. Boaed of Flour Inspectors. 
CCircuit Court, E. D. Louisiana. December 13, 1891.) 

1. Injtjxotion— DônBTPUL Question— Dbmoebek. 

A bill sought to enjolu an inspection of flour about to be made ander Laws La. 
Bx. Sess. 1870, p. 156, upon the ground that the statute was nnconstltutional bé- 
oâuse the itifepectloti provided forwas conflned to flourcoming to New Orléans "for 
sale;" thus disôriminating in favor of tbose who bought for tbeir own use, and in 
favor of ïësident merchants, as against merchants residing in other states, con- 
traiy to thé Interstate commerce clause of the fédéral constitution. Held, that as 
the onaàtiôB waa a doubtf ul one, and it seemed probable that thé court would be 
aided by proof of the manner in which the statute operated, a demurrer to the bill 
would be overruled. 

S. OONSTITUTIONAL LAW— INTEBSTATB COMMEBOB. 

The f act that the statute applied only to thô port of New Orléans, and that no 
penalty was provided for its violation, were matters for the considération of the 
législature alone, and did not go to the question of its validity under the fédéral con- 
stitution; ■ 

In Equity. Suit for injunction by Booth F. Glover and others against 
the board of flour inspectors of New Orléans. On demurrer to the bill. 
Demurrer overruled . 

W. W. Howe, for complainants. 

W. H. Eogers, Atty. Gen., for défendants. 

BiLLiNGS, J. ' The question in this case is presented by a demurrer to 
an injunction bill in equity. The plaintiflFs are dealers in flour. The 
défendants are inspectors of flour. The bill isaimed at the statute under 
which the défendants are appointed. The question is whether, under 
the constitution of the United States, that statute is an unauthorized in- 
terférence with, or an unwarranted régulation of, Interstate and foreign 
commerce. That statute is found in No; 71 of the Acts of the Extra 
Session of 1870, at page 156. The statute is entitled "An act to amend 
and re-enact an act entitled ^ An act to establisha board of flour inspect- 
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ors for the city and port of New Orléans, 'approved March 28, 1867, and 
numbered 159," (Acts 1867,, p. 297.) That statute authorized the gov- 
ernor, with the advice and consent of the senate, to appoint a board of 
flour inspectors of the city and port of New Orléans. They are required 
to inspect ail flour imported or coming to the port of New Orléans for 
sale, solely for the purpose oî ascertaining its purity and soundness, and 
whether of lawful weight, but not for the purpose of classification and 
grading. They are to brand each barrel of Sound and full- weight flour, 
and not to brand any other flour; such examination to be on the levée 
or in the warehouse, as the receiver may elect. It is declared not to be 
lawful to sell any flour as sound and merchantable unless the same is 
branded. The fee of the inspecter is fixed at two cents per barrel. 

The inoompleteness of this statute, in that it pro vides for no examina- 
tion of flotit which shall corne into any other port of Louisiana thaih the 
city or port of New Orléans, and its inefficiency as a means of securing 
sound, pure, and full-weight flour, in that it imposeis no penalty, and 
simply makes it "unlawful to sell flour as sound and merchantable un- 
lesa it bas on it the oflicial, brand," are manifest. Thèse imperfections 
could be bohsidered by the législature of the state alone. The grave ob- 
jection to the statute is that it applies only to flour imported or coming 
to the city of New Orléans "for sale." The citizen of Louisiana, bring- 
ing in either from ànother state or from abroad floûr for his own use or 
consumptîorij need hâve no inspection,— need pay no tax. The citizen 
of Missouri, or any other state, who brings in his flour for sale, must 
hâve inspection and must pay a tax. Does this statute creàte such an 
inequality; either in its terms or by its necessary opération, as brings it 
within the linô of ùnconstitutional laws, as defined and expounded in the 
case of Énminefv. Rebrrum', 138 U. S. 78, 82, 11 Sup. Ct. Rep. 213, and 
the cases there referred to? This is a question not easy to détermine. 
It is a question most propër for the suprême court. It is possible that 
thé pr6of0 which will be offered as to the manner iii which the law was 
enforced may aid this and the appellate court in the considération of the 
case. The circuit judge,when he granted the injunction, seems to hâve 
déalt with thé question gtiardedly, and required a bond which will amply 
protect the défendants until the end of the litigation, in case the injunc- 
tion should, in the court Of last resort, be dissolved, or, if the bond al- 
ready given is not ample, application may be made for a further bond. 
Thé argument for the validity of the statute of 1870 comes from the rés- 
ervation in the constitution to the states to impose taxes absolutely neo- 
essaryfortheexecutionof inspection laws, (article 1, § 10, par. 2;) for, whil'ê 
aimed at protectingonly the pocket of the community, and not àt the 
protection of its health, and itaiperfect as to locality, and inefficient, be- 
cause lacking sanctions or penalties, it is nevertheless, in form and by 
désignation, an inspection law. On the other hand, there is the argu- 
ment that the statute, in substance and necessary opération, while laying 
a burden upon interstate commerce, lays it unequally upon the domestic 
citizen and the importer who is a citizen of another state. On the whole, 
I ampf the opinion that I should overrule the demurrer, and let the stat- 
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hte, aûd sach facts as the proof may establish as to the necessary opér- 
ation bf the statute, ; cotne before the court to be dealt with upon the 
final hearing and in iheappellate court. 



In r«. CliNTBÎJNIAL BOARD OB' FINANCE. 
(C^cuit Cov,r% E. D, PennsyVoania. June 89, 1891.) 

DissoLutioir o» Ookpohatiok— Division of Assbts. 

"Abodyoorporate," Jncorporated l)y act of congress, havln? certaîn specifled 

duties to perform, and requlred by tbe, act "to converti Its property iato cash, and 

to dlVidè, af ter tbe paynient of ail liabiiltles, the remaining assets among the stock- 

: < : holders, wUl not be; relieved from this duty on the ground of tbe smaUness of the 

divi^ud or tbe diffloulty bf distribution. 

In Equity. 

Pétition of Thomas Cîochran, John S. Barbour, Frederick Fraley, 
William Sellers, Clément M. Biddle, N. Parker Shortridge, James M. 
Robî), Edward T. Steel, John Wanamaker, Amos R. Little, Thomas 
H. Dudley, Edwin H. Fitler, Williarn V. McKean, John Baird, Henry 
D. Welsb, W. W. Justice, Joël J. Bailey, John Çummings, John Gor- 
ham, Àbràm S. Hewitt, William L, Strong, J'ohh B. I)rake, George 
Bain, a,nd A. T. Goshorh, officers and directors of the Centennial Board 
of Finance, setting out that it had fully discharged.its duties; that it had 
on liand two funds, one $4,960.03, the ainount atill unclaimed from two 
dividends, and a gênerai fund, $8, 630.87. This latter fund would pay a 
divideiid of between two and three cents a share. The shares were 
widely scattered. Prayer that the petitioners be relieved from further 
custbdy of the fund, and that the court should appoint a suitable custo- 
dian of it, afior certain payments had been made. The Centennial 
Board of Finance was incorporated by act of congress of June 1, 1872, 
as "a body corporate, to be known by the name of the ' Centennial Board 
of Finance,'" and section 10 of the act provided: 

"That as soon as practicable after the said exhibition shall hâve beenclosed 
it sball be tbe duty of said corporation to couvert its property into cash, and, 
after the payment of ail its liabilities, tô divide its remaining assets among 
its stockholders pro rata, in f ull satisfaction and dischàrge of its capital 
stock. And it sball be the duty of the United States Centennial Commission 
to supervise the closing up of the aflairs of the said corporation, to audit its 
acccounta, and suibmit, in » report to tbe président of the United States, the 
flnancial results of the Centennial Bxbibltion." 

8. S, HoUingsworth and Thoa. Dvdley, for petitioners. 

Butler, J. The petitioners are not ordinary trustées, but the officers 
of a corporation, with active duties to perform as such. The distribu- 
tion of the moneys in their hands is provided for by the statute out of 
which the corporation grew. The petitioners are required to divide it 
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among the stockholders. From the performance of this duty we cannot 
relieve them. Their situation is rendered embarrassing by the circum- 
stances stated in the pétition, and we wonld relieve thera if we had the 
power to do so, and could thus exercise it with propriety. Eelief may 
probably be found through application to congresa. 



Mercantile Trust Co. v. Missouri, K. & T. Ry. Co. a oL 

FiDEUTY Insurance, TbUvSt & Safe Deposit Co. ». Easi Linb & 
Red River R. C!o. et oZ. 

(CMrewtt Court, W^. D. Teaxw. June 6, 1890.y 

1. FxSERil, ASD StATB CtoUBaB^OONMJOTINa JUBISDIOTIOS— Railwat MoBTOAoas— 
FOBtiCLOStrBÏ. 

An interstete railway company purcbased a small road lylng entlrely witbin a 
State, and afterward^ mortgaged the whole System, including the new purch^e. 
Af ter séveral years, suit to foreclbse was brought in thé fédéral circuit court, and 
the wholeproperty was plâced in the banda of a receiver. In; the mean time, by 
proper prçceeaings in the state court, ttan charter of the state road was declared 
lorfeited, and a receivér of its property appointed. This receiver then petitioned 
the fédéral court for. possession, alleging that the sale of the road was ultra virea 
and Toid, and that, therefore, the fédéral court had no jurisdiction. Héld, that 
this merély ralsed the Çiuestion as to the validity of the sale, which question could 
properly l» tried in the fédéral court, and hence it would retaia possession. 
9. 8ahb. 

The fact that the mortgagees of aprlor mortgage, which was placedupon the 
atate road before its sale, had intervened in the fédéral court for the protection and 
enforcement of their prior lien, was also a sufflcient ground for retaining jarisdic- 
tion and possession 01 the road. 
B. Sahb—Followino Statu Laws. 

The tact that the state statutes provide for the payment of the corporation's 
debts after its charter Is forfeited, and for the distribution of its assets, does not 
give thé state courts exclusive jurisdiction, siuce thèse directions wiU be complied 
with in the fédéral courts. 

In Eqmly, Pétition by W. M. Giles, who was appointed receiver of 
the East Line & Red River Railroad, in a proceeding in the state court 
of Texas to forfeit its charler, to obta,in possession of the road as against 
receivers appointed by the fédéral court. Pétition denied. 

Alexandêr & Green and E. EUery Anderson, for Mercantile Trust Co. 

James Hagerman, for receivers of Missouri, K. & T. Ry. Co. 

Simon ^eme ^nd Charles F. Beach, Jr.^ for Missouri, K. & T. Ry. Co. 

John Q. BuUitt and Samud. Dickson, for Fidelity Insurance, Trust & 
Safe-Deposit Go. 

B. C. IbsteTyîoi East Line & Red River R. Co. 

Savonifi Robertson, for W . M. iGiles, receiver. 

Before Miller and Lamâr, Justices, and Pabdee and Caldwbll, JJ. 

Miller, Justice, (praUy.) We hâve given this application our attent- 
ive considération, and, as there is no différence of opinion among the 
four judges who hâve been asked to oonsider the case, there is no reason 
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to delay the décision in order to deliver a well-prepaied opinion i This 
is a pétition brought by Mr. W. M. Giles, wlio is the receiver of the 
Btote court in Travis county, Tex., to obtain possession bf a railroad 
and' its appurtenances constructed and lyihg within the stateof Texas, 
which railroad is now«nd hàsfor some tjme been in the hands of the 
receivers of the circuit court of the United States for the district of Texas 
and of the circuit court of the United States for the district of Kansas. 
Thèse receivers, who now hâve possession of the road, are the receivers 
under proceedings against what is called the "Missouri, Kansas & Texas 
Railway Company," whiteh proceedings were to foreclose large and ex- 
tensive mortgage or mortgages upon that road. That road itself — at 
leaSt inits running .connections, and in. the control of Unes of road which 
it had — commenced somewhere in the state of Missouri, I think, on the 
Mississippi river, running south-westerly through the states of Missouri 
and Kansas, the Indian Territory, and through the state of Texas to the 
Gulf, practically the line of road known as the "Missouri, Kansas & Texas 
Railwayj'' and owned by the company having that namè. June 6, 1888, 
a proceeding waa commenced by a corporation called tii© "Mercantile 
Trust Company," which was the trustée of the mortgàgeon ail that road, 
to foreclose it for failure to pay installments of interest. That proceed- 
ing res^Jted in the appointment of receivers to take charge; of the whole 
line of road above mentioned. Of course, as the road lay in différent 
districtsj some kind of 'i)roceeding was necessary by which the action of 
the courts which might bave control of the road should be simultaneous 
and harçaoïiious. Therefore the order for the appointment of thèse re- 
ceivers was made in the circuit court of the United Statesfor the district 
of Kaûsàs and in the circuit court qf the United States for the district 
of Texas. Those proceedings, in the course of tvyp or three years, cul- 
minatçd in à final decree, which was rendered within the last two or 
three mo^tha in the circuit court for the district of Kan^s, (36 Pcd. Rep. 
221, 41 Fed. Rep. 8,) and which was also rendered in the circuit court 
for the district pf Texas, ordering the property to be sold to pay the 
mortgage which' ■was thé foundation of the original ëuiti It is not ma- 
terial tô gOinto that decree furthër than to say that thé mortgage whicH 
was sought to bè foreclosed covèra also a roàd in Texas called the "East 
Line & Red River Railroad," and Ihis was ordered, by the decree which 
bas been' mentioned, to be sold as a part of the property of the Missouri, 
Kansas & Texas Railway Company, in satisfaction of the bonds given 
wîth the mortgage, which includôd that road among ail the other prop- 
erty of the mortgagor; This East Line & Red River Railroad Company 
was a corporation organized by the state of Texas, and had built a road, 
or mostly built it, about 150 miles long, exclusively within the state of 
Texas, and which company attempted to make a sale of its road to the 
Missouri, Kansas & Texas Railway Company. It did make such sale, so 
far as a form pf contract and conveyance, by use of worda and instru- 
meii'talitieS to DQake conveyauce, could dô so. 

It is denied by the petitioner in this case that it had the power or au- 
thority to make sucha sale, and itis denied that the Missouri, Kansas 
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& Texas Eailway Company had the power to buy. This pièce of road, 
it should be observed, was bought before the Mercantile Trust Company's 
mortgage was made, which is in process of foreclosure now, and in which 
suit this application is made by way of intervention. We are net in- 
clined to say decisively whetber the two roads had the power to make 
this sale and transfer or not, We do not think it necessary, as that 
question is not raised in the case before us. It is very clear that the 
Missouri, Kansas & Texas Railway Company, for seven or eight years 
before thèse foreclosure proceedings commenced, had possession of the 
road, which it had bought. It is very clear that it thought it had made 
a valid purchase of that road, It is verj' clear that neither that railway 
Company itself, nor any of its stockholders, are known to hâve made any 
objection tô that sale, or to hâve taken any steps whatever up to th« 
présent hour to set itaside; that original railway company or some of 
its officers were made parties to this foreclosure proceeding; they had an 
opportunity to contest the right of the Missouri, Kansas & Texas Rail- 
way Company to make this mortgage covéring their road. They made 
no objection. The argument of the petitioner hère is that because the 
sale of the Texas road to othèrs was forbidden by the laws of Texas, or 
was without sufificient authority under those laws, therefore the circuit 
courts of the United States, in the proceedings for foreclosure of the 
mortgage of the Missouri, Kansas & Texas Railway Company, were with- 
out any jurisdiction over that pièce of road, or over the mortgage which 
covered this property. We think that that is a mistake. Every suit 
which is erroneously brought on the supposition that the plaintiff is en- 
titled to the property,; and! that the défendant is not entitJed, would, ae- 
cording to that rule, be without jurisdiction. Suppose suit is brought 
in ejectment for a pièce of land. The défendant says, "You cannot sue 
me; I don't own the land; you hâve no jurisdiction over me." Who 
would listen a moment to any objection of that kind? It is the business 
of the court to détermine whether a lawful claim is set up or not, and 
the trial of that question cannot be defeated by simply saying, "You 
hâve no right to the property you claim; you hâve no right to sue me 
foTit." 

Take thèse principles as applied to the case before ns. The Missouri, 
Kansas & Texas Railway Company bas had possession of the road for 
many years. It mortgaged that road. The parties to whom it was 
mortgaged advanced their money on it. They seek to get their money 
back by a suit for foreclosure of that mortgage. The Missouri, Kansaa 
& Texas Railway Company does not deny the jurisdiction of the court. 
The East Line & Red River Railway Company does not deny the juris- 
diction. But a third person conïes hère and says, "You bave no juris- 
diction over this case because the Missouri, Kansas & Texas Railway 
Company never Owned this road." The reply is, "That is the very ques- 
tion to be tried; that is the thing in issue hère. If the Missouri, Kan- 
sas & Texas Railway Company, or any one else interested in it, or any- 
body having a right to represent it, chooses to contest it, hère is the 
place to contest it." The pJaintifiFs say, "We hâve taken a valid mort- 
v.48F.no.5— 23 
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gage on it." The Missouri, Kansas & Texas Rail way Company says, 
""ïes, we owned the road and mortgaged it." The other company says 
nothing. But, put it in the best possible position. Suppose that the 
East Line & Red River Railroad Company should then set up in that 
cause the very thing which the applicant hère now sets up, — that it 
never sold its road. What is to be done about it? Would the court 
dismiss it for want of jurisdiction? On the contrary, the court would 
hâve jurisdiction to try that question, and it would try it. That is the 
only answer on that branch of the subject that we choose to make to the 
application hère, in which it is proposed, in this short and summary 
way, to take the property out of the hands of the officers of the courts 
of the United States on the ground that those courts had no jurisdiction, 
It seertis to be contended by courisel on the one side that those courts 
had no jurisdiction, while the counsel on the other side say that it had. 
Wei are very clear, whatever may be the rights under the original sale, 
that the circuit court of the United States for the district of Texas had 
jurisdiction of that case, has jurisdiction of it now, and will hâve juris- 
diction until thèse proceedings are ended in some way. 

There îsanother objection to the application which is clearer than that. 
Whatever may be the difSculty about the sale of the road and its effect 
upon the jurisdiction of the court, there is no question that the Fidelity 
Insurance, Trust & Safe-Deposit Company of Philadelphia had a valid 
mortgage on this pièce of road before it came into the hands of the Mis- 
souri, Kansas & Texas Railroad Company, and, as the first mortgagee, 
has the first équitable right to that road or to hâve it disposed of for the 
payment of its debt. It is shown that that debt has ail become due — 
Mrst, beoausè the interest was not paid according to the contract, and, 
second, because the trustées or owners of the bonds exercised their priv- 
ilège of dedaring that ail the principal was due for non-payment of in- 
terest, so that the whole sum is now due; and that road, if itstoodalone, 
is liable to the proceeding instituted by the Fidelity Company to fore- 
close its mortgage and secure its debt. That company, finding itself in 
that position, m\h its debt due, rione of its interest paid, and its prop- 
erty about to be sold under another mortgage later in date, bestirs itself 
to protect its rights. It finds the railroad, which is its security, in the 
hands of the receivers of the circuit court of the United States. It finds 
that the company which made thé mortgage to it iê insolvent. It is use- 
less to sue that company. Its remedyis a proceeding to hold that road 
which the petitioner is seeking to hâve placed in his hands for the debt 
due to the Fidelity Company. Not one of us has any doubt as to the 
proper course. They cannot fly in the face of authority. They do not 
want to sue the Missouri, Kansas & Texas Eailway Company; it has 
nothing. They do not want to sue aiiybody who has no control of or 
interest in the company. So we must say the présent petitioners wisely 
eome to the court which bas possession of the property, and ask to be 
permitted to intervene for the protection, of Iheir rights. The Fidelity 
Company do not want the property taken out of the possession of thia 
court, and turned over to Mr. Giles, the receiver in the state court suit. 
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They resist that, because they feel that the property îs safer where it is. 
They bave security in the decree which bas already been rendered, that 
on the sale of that property their priorîty of right will be recognized. 
They are therefore satisfied, and do not want to be turned over to the 
State court, which bas made no such ifêgulation, and with which they 
hâve nothing to do, and neveir had anything to do.- Therefore we think 
it very clear that this road, being in the hands of receîvers, and those re- 
ceivers having, by the express order of the court appointing them, pow- 
ers extending to the protection of the rights of thé Fidelity Company, 
cannot be taken out of the hands of those receivers for the purpose of 
tuming it over to the state jurisdiction, which bas not recognized any 
such rights as seem in some way to pertain to the owiler of the property. 
Thèse are the défenses, properly speaking, to the pétition of the plain- 
tiff. We are agreed that the plaintiff bas no superior right or auihority 
to the possession of this property, even upon his own showing, to the 
rights as established by the proceedings in the circuit court of the United 
States. 

Under the judicial proeeedings in the sfate courts against the corpo- 
ration called the "East Line & Red River Railroad Company," in a quad 
criminal proceeding to fbrfeit its charter rights, to clear it away as an in- 
cumbrance of the ground, we regard it as having no longer the author- 
ity which the state had once given it to build a line of railroad. Mr. 
Robertson's language may be as strong as be chooses to put it, so fair as 
that railroad company is concerned, tosbow that it bas been rendered 
as dead as possible, and we bave no doubt that bas been done. But 
when it is urged that under the statutes of Texas, which give this right 
to pursuea corporation, and take away its charter, and put an end to 
its corporate existence, tbere is also coupled with that right some instruc- 
tion about what is to be done with the property of the company, and 
what is to be done about its debts, and that, therefore, that jurisdiction 
with regard to those debts, with regard to the disposition of its property 
and with regard to the rights of its stockbolders and of its creditors, is 
an exclusive jurisdiction, — when ail this is urged, you cannot, there- 
fore, oust other courts that bave jurisdiction, and especially if they bave 
commenced proeeedings and taken possession of the property, because 
we may also, in addition to declaring the charter forfeited, dispose of its 
assets. With regard to questions of that kind, cases hâve been before 
us 80 often that it is hardly wortb while to cite autborities. Tbere is 
hardly a state in the Union that does not provide for the administration 
of a dead man's assets in a particular court, an orphans' court, a surro- 
gate's court, or under whatever name the court may be established. 
Those are the courts invested with the power of administering upon the 
estâtes of decedents, and tbere is never any diflSculty about them, with 
référence to any other court having jurisdiction, except that in some 
cases cbanceryhas ancillary jurisdiction. But suppose a man wholives 
outside of the state where thèse surrogates' courts are established says, 
"I am the owner of that pièce of property which you are seeking to ad- 
minister upon; I bought it and paid my money for it; and, althougb 
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tbe man who is dead may bave been in possession under claim of title, 
y et it is mine." Is be bound by tbe administration of tbe surrogate's 
court? Has be no remedy? Must; be stand by and let tbat court do 
Wh3.t jt will? Is he bound to submit bis rigbts to tbat probate court? 
Manifestly not. We bave decided in a balf a dozen instances tbat be 
can pome to tbe courts of tbe United. States, and assert any right tbat 
be bas,, iprovided tbe law for tbe administration of tbeestate, as pre- 
scribed in tbe statutea of. tbe state, be observed. Tbat iaw is as capa- 
ble of enforcement and, ag likely to be enforced corre'ctly in tbe courts 
of tbe United States as in tbe courts of tbe state. Aside, tberelore, from 
ail ,. questions about priority of dates, wbetber tbe receivers were ap- 
pointed in tbese cases before proceedings were had in tbe Texas courts 
to dissolve tbe corporation, we are of opinion that tbe circuit courts of 
tbe United States bad jurisdiction of tbe question of tbe foreclosure of 
tbis mortgage, of tbe rigbt to sell tbat property in satisfaction of debts, 
and tbat ibe nature of tbe proceedings in tbe state courts of Texas gave 
no superior rigbts to tbose courts to interfère and bave tbe property 
witbdrawn from tbeir exclusive jurisdiction. Tbe resuit of ail tbese 
considérations is tbat we are of opinion that tbe petitioner makes no case 
wbicb authorizes tbe circuit court of tbe United States in Texas to turn 
over to bim tbe property wbicb be asks. His pétition to that effect 
must be dismissed. 

Of course it is proper to say tbat, while four judges. bave taken part 
in tbisbearing, tbis was done by request of counsel, and tbat tbe decree 
of judgment can only become valid upon its being entered by tbe judge 
holding, tbe proper court in tbe circuit court of tbe United States for tbe 
district of Texas.: It seemed, bowever, to be tbe wisb of counsel, and 
of Judge Paudee and of Judge Cald\7ï;ll, tbat tbey should bave tbe 
benefit of tbe judgment of ail tbe judges in tbe two circuits (tbe fiftb 
and eigbtb) wbere tbis property is found and in whose courts it is held, 
and that tbey sbould ail unité in bearing tbis case. We are glad to 
say that our .opinion is unaliimous, and at tbe proper time that Judge 
Pardee will properly hâve entered an order denying tbe prayer of tbis 
pétition. ' 
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Rand V. United States. 
(District Court, D. Maine. Novtmber 28, 1891. 

1, UsiTBD States Commissioners — Fées — Res Judioata. 

The rejection by a district court of a United States commissioner's claim for fées 
because of a supposed want of junsdlctlon is no bar to a subséquent suit therefor, 
when the circuit court, in a similar case, bas held in f avor of the jurisdiction. 

S. Same — DocKET Pebs — Betkoactive Leoiblation. 

Tbe clause in the defloiency act of August 4, 1886, (24 St. 274,) whioh déclares that 
United States commissioners shall reçoive no docket fées, being gênerai législation, 
intended as an amendment to Rev. St. U. S. § 847, that clause must be held pro- 
spective only in its opération, and docket fées earned prior to its passage must be al- 
lowed. 

8. Same— Pbbliminabt Examination or Oppenders— Fbhs for Recognizances. 

Rev. St. § 1014, déclares that the examination of persons charged with offense» 
against the United Btates is to be conducted agreeahly to the usual mode of process 
in the state. Rev. St. Me. c. 183, §§ 10, 11, provide for taking the recognizance of 
an offender upon any adjournment of the examination. Seld, that a United States 
commlssioner examining offenders in Maine is entitled to fées for taking their re- 
cognizances from day to day. 

4, Same— Length op Recognizanobs. 

Fées for such recognizances must be allowed, although the instruments exceea 
the length arbitrarily flxed by the comptroUer as sufflcient, when, upon inspection, 
they disclose no unnecessary verbiage. 

5. Same — Length op Complaints — Chakoing Dipperent Oppbnsbs. 

Persons arrested upon a oomplaint charging one offense cannot be held thereun- 
der if the examination discloses a différent offense, and therefore complaints can- 
not be objeoted to as too long because of charging more than one offense. 
8. Bame— Pek Dibm Fbes. 

Commissioners are entitled to thelr per diem fées pending the preliminary exam- 
ination of an offender, eveu tnough no witnesses are examined and no arguments 
heard on some of the day s. U. S. v. Jones, 10 Sup. Ct. Bep. 615, 134 U. S. 483, ànd 
rj. s. V. Ewlng, 11 Sup. Ct. Rep. 748, 140 U. S. 143, followed. 

7. Same— Fbbs por Recognizances op Witnbssbs. 

Commissioners conducting preliminary examinations are entitled to fées for re- 
cognizances of witnesses fr*m day to day, and for final appearance at court, as well 
as fées for the acknowledgements thereto, but only for one recognizance in eaeh 
instance for ail the witnesses ; and the length of such recognizances must be left to 
the commissioners' discrétion. 

8. Same— Rkturîis and Commitmbnts. 

Commissioners are entitled to fées for entering returns of warrants and sum- 
inons, for flling complaints and warrants for commitments from day to day, and ïoir 
the return of proceedings to court, and copies thereof, the same not being unneces.- 
sarily prolix. 

9. Same— Warrants. 

When a prlsoner is transferred from state to fédéral custody, a new warrant is 
neoessary, and the commlssioner is entitled to a fee therefor. 

At Law. Pétition by Edward M. Rand for allowance of fées as a 
United States commissioner. Judgment for petitioner. 

Edward M. Rand, pro se. 
Isaac W. Dyer, U. a. Atty. 

Webb, J. This pétition is for the allowance of fées as commissioner 
of the circuit court, which hâve been rejected by the comptroUer of the 
treasury. As origitially prepented, the daim amounted to a total pf 
$409.85. Subséquent amendments made under récent décisions of the 
suprême courts, in respect to fées of various ofiBcers, bave stricken put 
items aniountingto6l62.75, leaving only the sum of $247.10 to be passed 
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upon by this court. The case is heard on demurrer, and the contention 
by the United States is that, thoughthe services hâve ail been performed, 
the petitioner is not legally authorized to charge them or to be paid for 
his work. Though the items are numerous, they belong only to a few 
classes. A portion of thèse items were included in the proceeding by 
this same petitioner in 1888, and was then, upon the authority of Bliss 
V. U. S., 34 Fed. Rep. 781, held not to be within thejurisdiction of this 
court. Eand v. U. S., 36 Fed. Rep. 671. Such disposition of the 
claim for supposed want of jurisdiction to pass upon its merits does not 
operate as a bar to this pétition. The former ruling against the juris- 
diction, beca,use the demand has been rejected by the comptroller prior 
to March 3, 1887, must be regarded as erroneous, under the décision 
of the circuit court in this circuit and district in Harmon v. U. S., 43 
Fed. Rep. 660. 

In this portion of the pétition are charged docket fées aggregating $17, 
prior to August, 1886. The suprême court has declared that the pro- 
viso in the deficiency appropriation act of August 4, 1886, (24 St. 274,) 
was gênerai législation intended as an amendment of Rev. St. § 847, and 
not a mère restriction upon the use of the moneys appropriated by that 
act. U. S. V. Ewing, 140 U. S. 142, 11 Sup. Ct. Rep. 743. The en- 
actment was, then, prospective in its opération, and had no rétroactive 
effect upon docket fées before earned, and upon the authority of U. S. 
V. Wallace, 116 U. S. 398, 6 Sup. Ct. Rep. 408, the petitioner is al- 
lowed the $17 so charged. In the pétition so amended no other docket 
fées are claimed. The items are: (1) Recognizances of parties, from day 
to day and final; (2) com plaints; (3) per diem allowances; (4)recognizance 
of witnesses; (5) entering warrants and summons and warrants to commit; 
(6) copies of returns to court; (7) acknowledgments to recognizances; (8) 
warrants to commit from day to day. 

The charges for recognizances of défendant from day to day are ob- 
jected to as unwarranted. The objection has no weight. Proceedings 
for examination of persons charged with offenses against the United 
States are to be conducted " agreeably ta the usual mode of process against 
ofiènders in such state." Rev. St. § 1014. The statute of the state of 
Maine expressly provides for reoognizance of the party ugon any ad- 
journment of an examination. Rev. St. Me. c. 133, §§ 10, 11. 

A further objection is that the recognizances exceed the lerigth arbi- 
trarily decided by the comptroller to be sufficient in ail cases. Inspec- 
tion of the records of thèse recognizances does not reveal any useless and 
unjustifiable verbiage. On the contrary, they are carefully and pru- 
dently framed for the protection of the governmént, if resort to the se- 
curity of the recognizances should be necessary, and at the same time 
préserve the rights of défendants. 

. The fées for com plaints are proper. Rand v. U. S., 36 Fed. Rep. 
672, 38 Fed. Rep. 666; U. S. v. Ewing, 140 U. S. 142, 11 Sup. Ct. 
Rep. 743. 

It is suggested by the comptroller that a party arrested and brought 
before a commissioner upon a complaint for one offense may, without 
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any new proceeding, be bound over, or commîtted to answer for anything 
else in respect to which, in the progress of his examination, évidence 
against him may appear. Upon this ground complaints, charging in 
proper terms distinct offenses, are declared to be of excessive length, and 
fées for the sarae are reduced. The reasoning is, if upon the hearing it 
should transpire that the défendant cannot be held upon the charge 
made in the com plaint, but had committed some distinct offense, "there 
would be no difficulty in holding him to answer for the latter, because 
the défendant is not held by the commissioner'Upon the papers issued, 
but upon the testimony as itis developed upon the hearing." To such 
a proposition no answer is necessary. 

The fées for per diem allowance hâve been withheld upon the theory 
that such fées are not chargeable upon days when there was no examina- 
tion of witnesses or arguments of counsel. This question may be re- 
garded as now finally determined in favor of the charges. U. S. v. Jones, 
134 U. S. 483, 10 Sup. Ct. Rep. 615; U. 8. v. Ewing, 140 U. S. 142, 
11 Sup. Ct. Rep. 743. 

Recognizances of witnesses from day to day, when hearing was ad- 
journed,, and final, for their attendance at court, are proper charges. 
The length of the recognizance must be left to the discrétion and integ- 
rity of the commissioner. It is not practicable to say beforehand what 
length is sufEcient in ail cases. By amendment, ail charges in excess 
of one recognizance for ail the witnesses in a case hâve been stricken outfrom 
the pétition. Like amendment has been made in respect to acknowledg- 
ments of recognizances. The charges are proper. U. S. v. Ewing, 140 
U. S. 142, 11 Sup. Ct. Rep. 743. 

The return of proceedings to court, and copies retumed to court, were 
in compliance with the requirement of a rule of court. There is no évi- 
dence that they were unnecessarily prolix. The petitioner has a right 
to be paid for them. He is alsoentitled to receive the amounts charged 
for entering retums of warrants and summons, and for filing complaints 
and warrants. Rand v. U. 8., 38 Fed. Rep. 666; U. S. v. Emng, 140 
U. S. 142, 11 Sup. Ct. Rep. 743; U. 8. v. Barber, 140 U. S. 177, 11 
Sup. Ct. Rep. 751 • The theory that no warrant is necessary when (he 
party accused is already in oustody under process from the state court 
is untenable. When the state's custody ceases, there mnst be a proper 
process to authorize holding him in behalf of the United States. War- 
rants of commitment from day to day during the examination before the 
commissioner are proper. Rev. St. Me. c. 133, §§ 10, 11; U. S- v. 
Ewing, 140 U. S. 142, 11 Sup. Ct. Rep. 743. 

On examination of treasury statements 116,967 and 121,602, I find 
in them errors of computation amounting together to $2.16, as claimed 
in the pétition. No résistance to correction of thèse errors is made. No 
valid objection is found to any charge in the pétition as amended, and 
judgment is ordered for the petitioner for the sum of $247.10, and for 
cœts. 
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Spbingfield Pire & Marine Ins. Co. v. Richmond & D. R. Co-, (Sa- 
VANNAH FiRE & Marine Ins. Co., Interveners.) 

{Circuit Court, D. South CaroUna. December 9, 1891.) 

1. Parties— Actions d* Toht— Insubanob. 

Propertycovereàbymany différent insurance poUcies was flestroyed tlirough 
the négligence of a railroad company, and a few of the insurers paid their propor- 
tion of tliè loss, takihg an asalgnment of a proportional part of the claim against 
,; the railroad Company. Sults were hrought against the other insurers, pending 
, which one oî the compa,nies which had paidsued the railroad on its aasigned cause 
of action, whereupbu ànbther one pétitioned to he made a party piaintiffi, and that 
the insured be also joined as plaintifl. JSeld that, as the latter had the légal title 
to the cause of action, and the prédominant bénéficiai interest therein, it could not 
be ôompelled to joiri as plaintifl against its will, notwithstanding that the cause of 
action, being for a tort, was indivisible, and only one action could be maintained 
theteon. 

2. Same— ^State Laws. 

Tho right to join the insurer, either as plaintifl or défendant, oannot be asserted 
under Code Civil Proo. B. C. § 143, providing thaf'when complète détermination 
of a controversy cannot be made without the présence of other parties the court 
must cause them to be brought in, " as this section must be read in connection with 
■ section 140, which provides that " of the parties to an action those who are united 
in interest must be joined as plaintifls or défendants; but if the consent of any one 
Who Bhould hâve béen joined as plaintifl cannot be obtained he majr be made de- 
, Jejidant;" and by thus ireading tbem it is apparent that their provisions were de- 
nved f rom the practice in equity, and therefore can hâve no application to an ac- 
tion at law in a fédéral court. 

At Law. Action by the Springfield Fire à Marine Insurance Com- 
pany against the Richmond & Banville Railroad Company. Heard on 
the pétition of the Savannah Fire & Marine Insurance Company to be 
made a party plaintifF, and to hâve thé Petzer Manufacturing Company 
a,]so joined as plaintiff. Pétition deniedé 

Abney éc Thomas, for plaintiff. 

Cothran, Wdls. Ansel & Gothran, for défendant. 

Jxdius H. Heyward, for petitioner. 

SxMONTON, J. Thîs is a case of novel aspect. In order to understand 
it a Statement is necessary. The Pelzer Manufacturing Company had 
over a thousand baies of colton stored with Cely Bros., warehousemen. 
The cotton was insured in bulk in the name of Cely Bros., as ware- 
housemen, in several insurance companies, for some $45,000 in the 
aggregate, each insurance company taking its own several risk. The 
cotton was ail consumed at one time by a fire originating, it is said, 
from sparks of a passing locomotive belonging to the Richmond & Dan- 
ville Railroad Company. It is also àllcged that the warehouse was on 
the right of way of the Richmond & Danville Railroad. The cotton hav- 
ing been totally destroyed, Cely Bros, assigned to the Pelzer Manufact- 
uring Company ail the policies in which the cotton belonging to it was 
insured. This company proceeds to enforce them. One of the com- 
• panies, the plaintiff in this action, paid its share of the loss to the 
Pelzer Manufacturing Company, — some $4,500. Taking assignment 
from the Pelzer Manufacturing Company of so much of its claim upon 
the railroad company as would oover this sum, it brought suit in the 



8PRINGFIELD FIEE & MARINE INS. CO. V. RICHMOND & D. B. CO. 361 

state court thereon in its own name. Section 1511 of the General Stat- 
utes of South Carolina makes a railroad company responsible for prop- 
erty destroyed on its own right of way by sparks Irom a locomotive. 
The défendant removed tbe casie to this court. The cause being on 
the docket awaiting trial, a pétition is filed by the Savannah Fire & 
Marine Insurance Company, stating that it also was an insurer upon 
this lot of cotton so stored with Cely Bros., and destroyed by fire; that 
it had paid the full amount of its risk — some $2,800 — to the Pelzer 
Manufacturing Company; that the prosecution of the suit as it stands 
may affeot its rights. It prays that the complaint be so amended as 
to protect its right. The order proposed directs the summons and 
complaint to be so amended that the Pelzer Manufacturing Company 
be made a formai party plaintiff in this action, and that judgment be 
dëmanded for the full value of ail the cotton owned by the Pelzer 
Manufacturing Company and destroyed by fire, as alleged in the com- 
plaint. The plaintiff does Dot seem to object to the motion, providied 
that its rights are not affected. The défendant filed a demurrer to 
the pétition as if it were in equity. At ail events, it objects. Neither 
of them were présent at the motion for the amendment. The coun- 
eel for the Pelzer Manufacturing Company was présent without no- 
tice, and protested againsfc the proceeding, subsequently filing bis writ- 
ten protest. This i^as put, among other grounds, on the fact thatit 
had been served with nosummons, notice, or other proceeding. The 
position of the plaintiff is this: The Pelzer Manufacturing Company 
has the right to obtain from the Richmond & Banville Railroad Gom- 
pafty damages for the destruction of this cotton. The insurers Who 
indemnify the manufacturing company and pay the losses are subro- 
gated to the remédies which the assurée! had against the railroad com- 
pany, {Hall v. Railroad Co., 13 Wall. 370,) andto the use of the naûie 
of the assured in anysuit to this end, {Railroad v. Jurey, 111 U. 
S. 595, 4 Sup. et. Rep. 566;) in which suit he cannot be affected by 
any aet of the assured disclaiming, forbidding, or seeking to disffiiiss 
or releasei the suit, {Hart v. Railroad Go., 13 Metc. [Mass.] 100;) but 
that this subrogation is to the rights which the assured had, no 
greater, no leSs, {lAverpool & G. W. Steam Co. v. Phénix Ins. Co., 129 
U. S. 397, 9 Sup. Ct. Rep. 469;) and, as the action of the assured is 
upon a tort, — a single and indivisible right of action, — only one 
suit can be brought, {Mtna Ins. Co. v. Hannibal & St. J. R. Co:, 
3 Dill. 1;) that the présent suit may exhaust the remedy, and thus 
preclude it; that its onlj' protection is a suit in the name of the Pelzer 
Manufacturing Company. Thèse positions seem to be sustained by 
the authorities. It would be prématuré on this motion to décide them. 
Assuming, for the purposes of this case, that they are well taken, we 
are met by a condition of facts which occur in none of the cases quoted. 
The plaintiff and the petitioner bave paid but a small proportion' of the 
entire loss. They may be — persoUally I hâve no doubt that they are— 
entitled to sharepro Umto in any rights the Pelzer Manufacturing Com- 
pany may hâve against the railroad company. It may become aeces- 
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sary for them to obtain the Use of the name of the Company in securing 
their rights. I bave no doubt that at the proper time and in appropri- 
ate proceedings they can obtain theaid of the court to this end; but thia 
cannot be done now, nor under this form of proceeding. The court hési- 
tâtes to conapel the Pelzer Company to lend its name in this case in the 
manner proposed. This lot of cotton was insured, not for its full value, 
XQ some 15 companieà. Of theee three paid voluntarily and one by com- 
pulsibn. Suits are now pending in the circuit and suprême courts of 
South Gardina against theothers. During the pendency of thèse suits 
the Pejzer Company ofifered to the insurance companies that if the loss 
be paid, it would b^in: suit against the railroad company, and either 
conduct it for or turn, it ovçr to them. This offer was npt accepted. 
When the loss occurred the Pelzer Manufacturing Company (assuming 
that the railroad company i$ Jifible) had its remedy either against the 
insurance corapanies; on; their several contracta, or against the railroad 
Company under the atatute. It had the right to détermine for itself, and 
to elect its course. This right it eiercised and is now using. The court 
cannot interfère with the, right and compel it to make use of both remé- 
dies. Stûry, Eq. Jur. 640. Notwithstanding that each of the four com- 
panies bas paid its share of the loss, and to this extent shares with the 
PelzerClopapany the daim upon the railroad eçmpany, byfar thelargest 
proportion of the loss isstiU borne by that company* If it be made a 
party in this case it could fce in no sensé a nominal party, whose sub- 
stftiitial rights would not ibe affected by the resuit. The court cannot 
compel a person to çowe ta apd seek a vindication of bis rights as plain- 
tiffii : A plaintiff comes i into. court; he is not brought in. Were this 
eompany made plaintiff it would be the party most interested. It would 
be an, anomaly, not onjy to njake it plaintiff, but to inake it use the com- 
plainte prepared^ and ajnended by another party, and to intrust its case 
to couûsel selected by that party. We cannot make the companies who 
paid a part of the loss dorntm litis. If or is it within the power of the 
court, to force a party in, who must he dominm litia. A çareful search 
into aU the authorities bas failed to discover a case at lawjn which one 
having a substantial right, a bénéficiai interest, as well as the légal title, 
in a cause of action, alone or with others, bas been compelled to come 
in and bringor unité in an: action as plaintiff. 

■ The counsel for the party intervening calls attention to the provisions 
pf the Code of Civil Procédure of Sputh Carolina, § 143: "Wheu com- 
plète détermination of a controversy cannot be made without the prés- 
ence pf Pther parties the court must cause them to be brpught in." But 
we must read this in connection with section 140 of the same Code: "Of 
tiie parties to an, action those who are united in interest must be joined 
a» plainiùff9, pr défendants; but, if the consent of any one who should 
hâve been joined as plaintiff cannot be obtained, he may be made de- 
.fendant*^^- -n-. ;:m ; ■ , r ,. . - . 

.But the case atbar isialaw case .in tort. There is no précèdent of an 
action at law^iUi^bich the tort-feasor is joined with the principal sufferer 
ae a parl;y défendant» i TMae provisipnsQf that Code are derived frpm 
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the practice in equity , and hâve no place whatever on the law side of this 
court. Hurt v. HoUingsworth, 100 Ù. S. 100. Indeed, the présent ap- 
plication itself proeeeds upon practice in equity. The petitioner is enti- 
tled to and seeks to enforce an equity. The issues in the case on the 
docket are between the Springfield Fire & Marine Insurance Company 
and the Richmond & Banville Railroad Company. With the issues^— 
that is, whéther the défendant shall pay certain damages to plaintiff — the 
petitioner has no direct concern. It is directly interested in the prin- 
ciple upon which such damages would be allowed or refused, as it is 
in every case analogous to its own. The courtsel for the petitioner in- 
sists that he has a direct immédiate interest in this suit, and that its 
prosecution in its présent shape may preclude his client entirely. The 
action is upon a tort from its nature indivisible. A recovery in an action 
upon it precludes any other. The petitioner stands precisely in the same 
plight as the plaintiff. The plaintifiTs suit may preclude it. If this po- 
sition be correct, it may demonstrate that the plaintiff has no standing 
in court. If it does not do this, it at least shows that the petitioner has 
a strong equity, which will be protected on the other side of this court, 
which cannot be protected on this side of the court. And, in order to 
obtain the wishes of the petitioner, the Pelzer Manufacturing Company 
must be a party to such a proceeding. Being such party, its rights 
must also be considered, and, if the equities are equal, the légal right 
will turn the scale. Let the pétition be dismissed without préjudice. 
The motion to amend is refused also, without préjudice. 



John V. Fabwell Co. v. Matheis d cd. 
{Circuit Court, D. Minnesota, TMrd Division. December 10, 1891.) 

Statutes— Bnaotmbnt and AmtovAL — "Session" ot Leoislatorb Ueitinbd. 

Const. Minn. art 4, § 11, provlding that within three days af ter the adjonmmeiit 
of the législature the governor may approve, sign, and file In the office of the sec- 
retary of State "any act passed during the last three days of the session, and the 
same shall hecome law, " means the last three days of sitting for business, and does 
not Inclnde Sunday ; and hence a bill passed on Saturday was within the proyision, 
though the adjournmeut did not occur until the following Tnesday. 

At Law. Action by the John V. Farwell Company against John 
Matheis, and Théodore Draz, garnishee. On motion to discharge the 
garnishee. Granted. 

Edward P. Sanbom, for garnishee. 

Hofward L. Smiih and Lusk, Bunn & Hadley, opposed. 

Neison, J. The défendant, Matheis, made an assignment under the 
insolvent laws of the state of Minnesota to Théodore Draz, assignée. 
The plaintiff seeks to reach by garnishment proceedings the property 
held under the assignment ; and the assignée, setting up the facts of the 
assignment, and the possession of the property, and presentir^ the! deed> 
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thereôf, as^s to be discharged* It is claimed that the deed of assîgn- 
ment 08 void for the reason, among others, that chapter 30, Ijaws Minn. 
1889, authorizing a statutory a$signment, never became a law, and 
ought not to be in the statute book. It appears from the ofBcial records 
that chapter 30 was house file 1,318, and that after having passed the 
house it was received in the senateand passed Saturday, April 20, 1889. 
The législature adjoumed April 23d, Tuesday, and the same day the gov- 
ernor indorsed upon the bill the words, "Approved April 23, 1889," and 
filed it with the secretary of state, April 25th, two days after the adjoum- 
ment of the législature. The last clause of section 11 , art. 4, of the con- 
stitution of the state of Minnesota, déclares that "the governor may ap- 
prove, sign, and file in theofBce of the secretary of state, within three days 
after the adjournment of the législature, any act passed during the last 
three days of the sessioto, and the Same shall become a law." This act 
did becoime a law unless Sunday is counted as one of the three days of 
the session, within the meaning oftbijs provision of section 11, art. 4. 

The correct construction of this clause dépends upon the définition of 
the Word "session" as therein used. The prime définition of this word, 
when appUed to a législative body/is the actual sitting of the raembers 
of such body for the transaction, of business. It also may be used to de- 
note the tenu during which the législature meet daily for business, and also 
the space of time between the first meeting and the adjournment. The 
context a^Tords the light for determining the meaning of the word "ses- 
sion" when used in the constitution. In section 19, art. 4, the mean- 
ing of the word "sessions" is manifest: "Each house shall be open to 
the public during the sessions thereof, except in such cases as in their 
opinion may require secrecy." "Session" hère means the actual assem- 
bly of the members for business. Section 1, art. 4, fixes tîie limit of 
the session of the législature. The context shoWs that the word "ses- 
sion" is hère used to dénote the space of time between the meeting and 
the adjournment of the législature. In section 11; art. 4, which relates 
to the passage of bills.bythe two houses of the législature, and the for- 
lîialities necessary to enact laws, the context détermines the meaning of 
the word "session" to be the actual sitting of the members of the législa- 
ture. Such construction of the constitution is in accordance with its 
tttié spirit and intent to çarry into efi^ect the will of an enlightened peo- 
ple by whom it was adopted. Sunday is non dies for work, even in a 
législature; and, if burinées is ever .transacted on Sunday, no record of 
it is kept as beittgiperformed on that day. The "last three days of the 
session," in section 11, means working days, when the législature is in 
actual session for the transaction of business. The journals of the two 
houses show this. It appears from them that Saturday, April 20, 1889, 
when chapter 30 passed the senate, was the seventy-eighth day of the ses- 
8io'ii,ahdth»t'thefegislature.adjournèd on Tuesday, April 23, 1889^ the 
eightieth day ;6f the sessioiîj Sunday not being a day of the session. In 
my opinion, chapter 30 was duly passedand approved by the governor in 
time, and became a law. It is unnecessary to consider the other ques- 
tions prësented. Tiie garnishee is discharged, and it is so ordered. 
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United States v. Michigan Cent. R. Co. 

{Circuit Court, N. D. New York. December 10, 1891.) 

IMMIOKATION— AlIEN CoNTEAOT LABOK LaW. 

A railroad company whicli knowingly employs at its office in New York, near the 
Canadian border, a person who résides in Canada, and comes daily to Ms work in 
the United States, is net engaged in assisting or encouraging the "importation or 
migration" of an alien, within the meaningof the alien contract lahor law. Act 
Cong. Feb. 26, 1885, § 3. 

At Law. Action to recover the penalty for a violation of the alien 
»)ontract labor law. Judgment for défendant. 
John K- Sniith, for the United States. 
Panid H. McMilian, for défendant. 

Wallace, J. This is an action to recover the penalty imposed by 
section 3 of the act of eongress of February 26, 1885, entitled "An act 
to prohibit the importation and migration of foreighers and aliensunder 
contract or agreement to perform labor in the United States, its territories, 
and the Dfâtrict of Columbia." Briefly stated, the facts are thèse: The 
défendant, a Michigan corporation, opérâtes a railway between Chicago 
and Buffalo, the route of which, betweèn the states of Michigan and 
New York, is through Canada. It has an office at Suspension Bridge, 
in New York. One Blount applied at that office for employaient as a 
clerk, and was engaged by the défendant at wages of $50 per month, 
but for no stated period. He continued in the employ of the défendant 
for several months. Before the expiration of the first month the of- 
ficers of the défendant ascertained that Blount was an alien, residing in 
Canada, and having a; family there, and: that he came from his home 
each morning to the office of the défendant, and after performing his 
day's work returned home each night. Nevertheless défendant retained 
him in its service. 

The defendant's liability under the act of eongress is precisely the 
eame as though it had made a new contract with Blount at the begin- 
ning of his second month of service, with full knowledge of the facts. 
At the end of the first month the existing contract between them was at 
an end, and thereafter there was an implied contract of the same ténor. 
The statu te, by section 1, makes it unlawful for any person or corpora- 
tion to prepay the transportation, or in any way assist or encourage the 
importation or migration, of any foreigner into thé United States under 
contract or agreçmentj express, or. implied, made previous to the impor-» 
ta tiou; or migration of such foreigner; and, by section 3, déclares that for 
every violation of the provisions of section 1, thè person or corpoïatàon 
vlolating the same, by knowingly encouraging the migration or importa- 
tion of an alien to perform labor or service of any kind under contract 
or agreement, expressed or implied, made with the alien previous to his 
pecoming a résident or citizen of the United States, shall forfeit and pay 
jfor such offense the sum of $1,000. Notwithstanding the défendant 
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knowingly encouraged a foreigner tp come into this country and perform 
services hère undecSa implied coutrâct previously made with him, it is 
not liable for the penalty unless it bas encouraged thé "importation or 
migration" of the foreigner. The statute, being pénal, must be strietly 
construed, and cannot be extended to a case which is not manifestly 
within its meaning. . Some light ttpon the meaning of the terms "im- 
portation or migration" is derived by reading other sections of the act. 
One of thèse imposes à penalty upoïi'the master of a vessel in which the 
assisted foreigner bas been brought hère; another prohibite collectors of 
ports from permitting such foreigners toland; and another authorizes the 
secpetary of the treasufy, "in case he-shâll be satisfied that an emigrant 
bas been allowed to land " contrary tO kw, to cause such emigrant to be 
returned at the expense of the importing vessel, or, if be entered from 
an adjoining country, at the expensô of the person previously contract- 
ing for bis services. 

The several provisions of the act are directed against iassisted immi- 
grants, aé well as those who prepay their transportation or encourage 
their migration or importation by previous contract. Blount was not 
an immigrant, because he did not come hère intending to acquire a per- 
niahent or a temporary borne. As he did not migrate hère, the défend- 
ant did ijot encourage his "migration." He was not imported, nor did 
the défendant assist in bis "importation," any more than he was ex- 
ported, and assisted in his expoilation, when hé went home at night. 
It may betbat such a case as this is within the mischief which the pro- 
motersof^he law intended to remedy, but it is not within the ordinary 
import of the words of the statute. ' If every person who cornes into this 
country itadgra tes or iè imported, within the meaning of the statute, be- 
cause he remains temporarily attd wùrks hère, thé statute will reach 
many cases in which its application would be a manifest absurdity. If 
the construction of the act contended for by the govemment is correct, 
every alién sailor who is engaged in a foreign port for a round voyage, 
and cornes hère on the ship, and performs his duty while she is within 
one of our seaports, migrâtes hère or is imported hère; and the vessel 
owner who engages him assists in bis "importation or migration," and ia 
liable for the penalty imposed. Tbere are other railroad corporations 
besides the défendant whose railways are operated both in Canada and 
in this country. If one of them, like the Grand Trunfc for instance, 
having its 'domicile and main line in Canada, bas branches or a termi- 
nus bpre^ and a conductpr or brakeman who is a Cariadiati brings in one 
of its ca*s,; it would be liable, according to the contention for the gov- 
ernmentï to the penalty of the act, if it engaged tbô conductor or brake- 
man in Canada. This doee Qot seem to be a reasonable interprétation. 

Judgmentis orderçd for the défendant. 
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TInited States v. Coppell a al, 

(Disti-ict Coii/t%S. I). New York. February 13, 1891.) 

CtTSToMs DuTiBs— Tbanspoktatioît Bond— liiABiLiTT 01 Pbihcipal and Burett. 

Wbere trânsportatioQ bonds, pursuant to Bections 3000, 3001, Rev. Bt. U. S., were 
executed by principals and surety, conditioned for the transportation of mercbandise 
from bonded wairehouso in New York City to be enterèd and rewarehoused in New 
Orléans, La., and where sncb merchandise, tbrough no f atilt of the principals on 
the bonds, was not enterêd at the port of New Orléans, nor rewarehoused therein, 
but WB8, itpon arrivai at New Orléans, shipped by rail to its destination in the ré- 
pubUiC of Mexico, thrgugh a mistake oi^oversight of the United States inspecter of 
cust'oms at New Orléans, held, that the principals and surety upon the bonds re- 
mtttned liable for double thé amount of the duties upon said merchandise, accprd- 
ivg to the condition of t)>B bonds and Ibe provisions of sections 8000 and 3001, Rev. 
St. U.S. 

At Law. 

Thia wâs a Consolidated action, brought Vy the tJnited States govern- 
toent to rëéover 'thè pepaîties npori two transportation bonds given by 
the défendants as ptiiiicipàls and'ïù'rety. The boûds were in the a?inqe 
form, bëtb dated May 23, 1889,^iie being in tbe pénal sum of llOÔ, 
the ôtbér in the penalstim bf $30Q,-^^7«onditioned for the twihsportatipn 
ifrorn New York to New Orléans, ta., of certtiin drums of çàustic spda, 
whieh merchandise Waècoiïtainedîri bonded warehouse Rt the port 
of New York. The' condition in bôth ôf the bonds was in the usual 
form prôvided by articles 725 afid 72è of the United States' treasury rég- 
ulations of 1884, and waâ as folio ws;: 

"Ni?w, tberefore, the condition Of thia obligation is such that, if the^bover 
t)Ouaâé(i principals shàU \^ithin four Doontlis [daysTfrom the daté heréot 
transport or cause to be tiahsported lu Cromwell's llne of ateameis to' lïew 
Qrleans, and sball witbin thetime bereia speciSed deliver the saraëtotbe 
collector at the sald po^ of destination, and cause due entry thereof to bo 
inade for reyearebouslng. and ^l^all also within thetime bereln speciftéfl ;pro- 
duce to and dèpositwith the collector of said port of wi^hdrawal a certifjcatp 
of the coilèctor of thé said port Of destination that the said merchahdrse has 
been- délivered to him aécbrding to làw ahd rewarehoused, and the idioties 
theieon paid or secured, or, faiiing so to do, shall pay to the prdiier cblléctirig 
officer of the United States at the said port of withdraWal the aniount Ofduties 
to be ascertained as due apd oy^ing on the merchandise aforesaid, andaniad- 
ditioifialj duty of 100 per cent., pursuant to the statute in such ca^e madéand 
proViàedi then this obligation to be void; otherwise it ahall remaio i^ifûU 
force.'' ': ,.',','■ : ; 

The merchandise was withdrawEi frpm bonded warehouseat thepQrt 
of Ne^Sr York by two transportation entrieg in the «suai form, bptb dated 
May 21, 188&, and providing that the "merchandise was intended to bç 
withdrawn from w^arehpuse by ^j P. & Co. fpr transportation to New 
Orléans by route or vessel, Crprnwîdl's Une, SS. New Orleana^". It^was 
proyed upon the trial that the merchandise in both cases waSf shipped 
at the port of New York on tjie steamer New Orléans, of CromyFell's line, 
on or abbut the 25th, of |ï»Iay , i889,!apd:.arfived in the said steamr&hip 
àt the port of New Orleàps pn or âfcpiJt the 3d day of Jane, 1889» The 
spécial mahifest in eaçli case was in the u^ual fo^jpaf prescrib^ï.by the 
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treasury régulations for the transportation of merchandise in bond from 
one collection district in the United States to'ariotlier; and stated upon 
its face that the merchandise was "laden on board Cromwell's line for 
transportation and exportation to New Orléans in the state of Louisiana 

by way pf ■: , to be delivered to the coljector or other proper officers 

of the castoms on arrivai at the port of destination;" and giving the con- 
sigtieès dS "A. M. & Go," It was further proved that the gênerai mani- 
fest of th© steam-ship contained no spécial référence to the merchandise 
in questiôti. The défendants ofifered testîmony, which was received, 
under otjectioDs by the United States attorney, that it was their intention 
to ship the goods direct from the port pf New York to the ultimate in- 
tended ;déstination thereof in Mexico, but that they found upon inquiry 
that there was no bonded carrier between the port of New York and 
Mexico. They therefore proceeded to withdraw the goods frpm ware- 
house un4er, the transportation entries jabove referred to, and.to ship the 
satàe bj^ the Cromwell line; pf stearners, which were bonded carriers, to 
New OVleans, intending to jrewarehouse the goods at that port, and then 
to witbdAw them for transport tô Mexico. They therefore delivered 
the receîpt'pr bill of ladihg receiyed from the Croœwell line pf steamers 
to the àgèrit of the Mexicao Central Raillway Company, in the city of 
New York, ànd received from thé Mpxic^n Central Railway Company a 
bill of ladihg for the merchandise in qjuestion, providing that said mer- 
chandise sI(ould be transpbrted frpm said initial line and connections, 
(viz., thé Cfomwell line of steamers,) and delivered to the Mexican Cen- 
tral Railway Company at El Paso, Tex.,,thepce to be transported over 
the line of saîd Mexican Cehtral Railway Company to Aguas Calientes, 
and delivesred to t|hç consignées, etc. i It was shown by testimony taken 
in New Orléans in behalf pf the défendants that the United States district 
inspector at New Orléans was notilied by the delivery clerk for the Crom- 
"weÙ line that certain bonded freight was on board the steamer New Or- 
léans, and that such United States district inspector came to the ship, 
and a spécial manifest of the bonded goods was delivered to him, and 
that the s^|,d United States, inspector indorsed the same, and certified to 
the transfer pf the merchandise to the cars ôf the Texas Pacific RaUroad 
Company; that the merchandise was transferred and forwarded to Mexico 
by the Texas Pacific Railroad Company. It also appeafed that A. M. 
& Co., the consignées of the goods at New Orléans, were the agents of the 
CromweU line at that port. The défendants forther introduced testi- 
mony, lik«wise agàinst the objection ûf the United States attorney, show- 
ing that the merchandise in question arrived at Ciudad juarez, in Mexico, 
about Juiie 15, 1889, and that the ùsual "landing certificate"in respect 
to such goods was dulyexecuted, which certiâcate was certified by the 
United States consul. In behalf of the govérnment (plaintiff) testimony 
iWaS introduced showing that the rrierchandise in question had never 
been delivered to the colléçtûr of the port bf New Orleaûs personalJy, or 
to his chief deputy coUector, and that there were no records at the New 
Orléans cùstond-house showing the delivery of the same; thàt it was the 
duty of'the bonded coBomôn carrietto report the arrivai of bonded mer- 
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chandise, which was not done in this case; and also that the two trans- 
portation en tries, together with certified extracts of the invoices for the 
goods, were received at the oflBce of the collecter in New Orléans on May 
27 , 1889, having been forwarded to said coilector by the collector of the 
port ,of New York in accordance with customs régulations, and had re- 
niained uncalled for since that date. It was also proved by the testi- 
mony of the United States district inspector of customs at New Orléans, 
above referred to, that he did not receive any verbal or written authority 
in regard to the case in question specially; that, if themanifest required 
that ttjè bonded goods should be warehoused at New Orléans, then itwas 
an oversight on his part not to require this to be done; and that by rea- 
son of SHob oversight the metehandise was allowed by him to be trans- 
ferred to the port of ultimate destination without rewarehousing at New 
Orbansi- ;At the conclusion of the testimony counsel for the plaintiff 
moved the court to direct a verdict for the government on the bonds. 

Edvmtd MitcheU, U. S. Atty.v and James T. Van Beussela&r, A^t. U. S. 
Atty. 

Olin, Rives & Montgomery, for défendants. 

Beown, J. On the first question I think it my duty to rule for the 
government^, as regards the contingencies that prevented the intention 
of the'éh'ijipÊirs from being Caririéd out and the undértaking specified in 
the bonâ from being fulfilled. All.such contingencies as interfère with 
the performance of the stipulations of a bond like this are at the risk of 
the bondsiîien and owners of the goods who undertake to transfer them 
from one warehouse to another. So far as the Ubited States are con- 
cerned, thîs botid did not ijontem plate any transportation of the goods 
to Mexico.' No doubt that wàs the ultimate intention of the owners; 
but, iinding that they could not make any arrangement to send the 
goods directly to Mexico, because the carriers had not given the bonds 
required by law to enable them to take goods there, a différent proposi- 
tion had tb be made to the government, which wàs simply that the 
goods should be transported from the warehouse in New York to the 
warehouse in New Orléans. This bond, construed with the statuies and 
régulations, imports virtually a contract between the parties and the 
government to do that thing^ aind nothing more. The government had 
possession of the goods, holding them for duties. It was the right of 
the importers under the laws to ship them directly and continuously to 
Mexico, provided they could find carriers who complied with the neces- 
sary conditions. Not being able to do so, they had to avail themselves, 
therefore, of another provision of the law, which allowed a removal of 
the goods from the warehouse in New York to the warehouse in New 
Orléans. That they arranged to do by giving the bond upon which this 
suit ig brought. The government ofiicers having the goods in their pos- 
session for the paymentof duties, could not releasethem or deliver pos- 
session of them to any one, except under the provisions of law by 
which the duties are either to be paid or secured. The law provides 
for thierçmoval from one port of the United States to another port in 
v.48r.no.5— 24 
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the TJnitèd States upon conditions sémewhat différent fromthose; for re- 
«tnbvstl to a foreign country; and, as thèse owners could not remove the 
goods directly to Mexico, they arrangjed to remove themi to New Orléans, 
ïbat was ail that the United States âssented to in this case, although I 
hâte noidoubt thatit was raerely the first step,soifaï as the shippers 
werè cbncrerned. in thé intended tratisportation to Mexico. In order to 
remdvethe goods to the New Orléans watehouse the défendants gave this 
bond, which provides expressly that ithey shall deliv'er the goods to the 
coUectorithere, enter tiiem suitably for warehousing, and then produce 
hère a cettificate that the goods hâve been warehoused tbere. The last 
two provisions are mex'ely designed to seôure the first, hamely, the 
propiep'ddivery to thecoUector there. The pi'oper delivery for ware- 
hoùsingmast be made by means of an entry for warebou^ing. Thede- 
fendairts^agreed to make that entry, ttr else pay double the amoant of 
dutiésimpoSed upon them hère. Sttch a bond is onè thatit ia compé- 
tent for^itiieBecretaiyof- the treasuby to require uhder the act of con- 
gress. 

Mr. Rivea, We make no exception to that point, your honor. 

BÎRçylrif, J. Section 3000 States whatshquld bedôné: 
"iinx m.èrchandisedùly entered for warejiousing uiaybe withdrawn under 
bond, wlîhbut payment 'of the dutie^.ft'ôttï a bônded watehouse in ariy collec- 
tion distrlci, and bé tràiisportëd to a bonded warebtiuîie in any other collec- 
ition district and i-ewàrehoused thereatj'atid any eueh niérchandise mày be so 
transpoHed to its destination! wbollyl^ land, ôi wbollyjby water^ or partially 
by land^and partiaily^y water, over s«ch routes as the secretary pfthe treas- 
ury may pyesoribe ; and may be likçwise con veyeçj pver any foreign territory, 
the gpvernipent of which njày Havë or shalj by treaty stigulatioris grant a 
fifee'i'ïgbt of *ay over àûch tètritory." '> 

TljQ oext ^potion, proyîdês: 

"The secretary of thç treasury shaJJ prescribe the f9r,m of the bond to be 
giyen for the i;rànsport3,tion of mercfiandise from a port in one collection dis- 
trict to a port In ânothèt' collection district, as prdv^idéd iii the precedihg sec- 
tion, also thé time for éùch dèlivery; and for a failufeto transport ànd de- 
liver Witbiiï thè^time limited any sueh bonded mercharidiSè to the collecter at 
the designated port a duty.of double the auiount to which said merchandise 
would be liable shall be çoUe^cted, whicb duty shall be s^cured by such bond." 

That is a statutorj' reqnirementj which the secretary had no right to 
waive. He was reqnired ^to take a bond, in which, amo'ng otheU things, 
it was conditioned that, if thisdelivery wasnot madèîak reqmredj double 
duty should be paid. Concède, then, ail that hàs béen testified to in this 
case. The goods arrivèd at New Orléans und er a epecikl manifest, whieh 
on its face' showed what teasthe obligation of thepaWies there, namely, 
to deliver them to the coHector at New Orléans fofwàrehoUsing. Thîs 
required itibt merely a. nominal and- formai dèlivery to some représenta- 
tive of the collector, or the mère bringitig of them into the collection dis- 
trict, butanaetual entry, and a %livery of them to the collector for 
warehousing. iAnd, that there sbonld be no doubt about that, the régu- 
lation of the treasury department piïeàcribes that spécifie duty, and that 
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is oue of the conditions of this bond. That was a suitable provision to 
secure the object of the statute. When thegoods arrived at New Orléans 
it was no doubt through the mistake or blunder of the inspecter of cus- 
toms there that the proper disposition of the goods was not made. 
They were not sent to the warehouse. No steps were taken to that end; 
but the inspèctor, having been notified that there were goods in bond 
there on the vessel, looks at the paper, — this very nianifest, which it is 
proved was put into bis faands, — indorses it, makes some mémorandum 
upon it, and then directs the goods to be loaded on the Texas Pacific 
cars for El Paso. They were so shipped, and went on to Mexico. No 
doubt, if there had been any existing agreement by which the govern- 
ment had arranged for the transportation of thèse goods to Mexico, the 
inspector's act would bave been a niere irregularity, from which it suf- 
fered no harm or loss. But it is impossible for the court to look be- 
youd the actual arrangement to which the govemment was a party; 
and, as T sàid in the beginning, the only arrangement to which the 
govemment was a party was a transfer of thèse goods from a New York 
bonded warehouse to a New Orléans bonded warehouse. That was 
interrupted, as may be assumed from the évidence in this case, by 
no fault whatever of the shippers; no more than if the ship had found- 
ered. on the voy^e, or the goods been burned at the wharf, or cap- 
tured by pirates, or otherwise lost. The intention of the shippers was 
defeated, îndeed, by something over which they hàd no control; but 
nevertheless the thing that they had contracted for was not donc. At 
whose risk were thèse contingencies? Upon a bond like this, they were, 
I think, ai the risk of the bondsmen. The govemment, having pos- 
session of the goods for the purpose of collecting duties, in effect says 
to theownér: " You may ship the goods to New Orléans, if you choose; 
but you must put them in warehouse there, as security for the duties; 
and you must take ail the risk of the passage, and of whatever may 
defeat the due entry of the goods for warehousing in New Orléans," — 
save perhaps the act of God and of public enemies. What the own- 
ers and thèse deiendants agreed to do bas not been done, and the gov- 
emment loses its duties. Is it any défense in a suit upon such a con- 
tract to say that the goods failed tb reach the warehouse through no 
fault of the défendants? I think not. The inspector's négligence, if it 
was simple négligence, was not legally chargeable agaiust the govem- 
ment as its own négligence. The inspector's fault was not the govern- 
ment'B fault. The govemment did not assume thèse risks. On this 
ground I must direct a verdict for the govemment, there being no dis- 
puted question of fact. I hnve purposely received almost ail the évi- 
dence offered, in order to show as fully as possible the facts as to thèse 
two points ji viz. , whether the failure to warehouse in New Orléans oo- 
curred by apy fault on the part of the shippers; and, second, whetheir 
the goods did go into Mexico, where the owners intended them to go; 
so tbatitbe légal question may be presented in its simplest form, and any 
error on nç^y.part, if there be error, ûiost easiLy reviewed and correetedi 
On botb;:p9ints I am quite satisfied; so that, if the défendants' design 



372 FEDERAL KKPOSTER , Vol. 48. 

had been accomplîshed by the govemment's assent, and in the way pro- 
vided by law, the government would not hâve lost anything. But I 
must hold the défendants liable, for the reason that the govemment never 
did assent, and was no party, to the défendants' ultimate design. The 
only arrangement the government made was that it would permit the re- 
moval of the goods from the New York bonded warehouse to the New 
Orléans bonded warehouse, leaving the parties, after the goods arrived 
there, to obtain bysome new arrangement with the govemment theright 
to remove the goods to Mexico. Verdict directed for the plaintiff in 
double the amount of the duties, with interest. 



LouisyiLLE PoBLic Warehouse Co. v. Surveyob oi^ Pobt at Loub- 

VILLE. 
■ (Circuit CouH, T>. Kentucky. Deoember 1, 1891.) 

CCBTOMS DCTIES— RbIMPORTBD WhISKT— ■WnHDHA.WAl. PBOM BOND. 

The tariffi act of Optober 1, 1890, (36 U. S, St. 624,) provi4,ea. In section 33, that on 
the reimportation of an article manufactured in the trnitéa'States, àtd c>no6 ex- 
ported without paying an internai revenue tax, it shall pay a du<<y equal to the in- 
ternai revenue tax on suoh article. Section 50 d,eolares that any merchandise de- 
posited In tiond 'beforé the date of the aot mày be withdràiîvpt for consumption on 
paymeiit of the duties in force before the àct, and that, wrhen suoh duties are hased 
upon thç weight of the goods, the weight shall be taken at thp time of the with- 
drawal. ' -Beld, that whue, under the internai revenue law?,' tne proof bf çpirits is 
deterininçd by weight, yet the tax is always assessed upon ithe gallon, measure- 
mént, wÈéther the spirits are above or below proof, and hence reimjjgrted whisky, 
Whèn Withdrawn from bond, must p&y aocordîiig to the nùmbér Of gallons at the 
time of importation and not at the time of withdrawal. ' 

At Law. Appeal from a décision of the board of gênerai anpraisers. 
Géorgie W. /o%, U. S. Dist. Atty., foc survey or. 
Wïttamtfc 3%wm, for Warehouse Company. 

Barb, J> This is a proceeding filed by the Louis ville Publie Ware- 
house Company, asking for a review of the décision of thé board of 
gênerai appraisers under the fifteenth seictioh of an act of congress ap"- 
proved June 10, 1890, (26 St. at Large, 138.) The Louiaville Public 
Warehouse Company, as the importer and consignée of Certain' whiskiés 
exported from the United States, and afterwards, on the &th day of 
January, 1890j.reimported into the United States, complains that said 
Company wâs oompelled to pay the coUector a tax of 90 teênts on 7 
gallons of. whisky more than the law authorized to be collècted. The 
warehouse eonapany imported andentered into bOnd for wardious^ 
ing fi've , barrels ôf wMsky on the 6th day of Jànuary ^ I89Û, and 
said Company withdrew same on thé ■28th day bfi Noveniber; 1890, 
and the différence in the quantity of whisky en tered întd said' ware- 
house in Jaauary, 1890, and wheh withdrawn' A«om same,' hîû No- 
vember 28, 1890, was seven gallons, aaascertaihed'by' the ^Uge ôt thé 
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separate tîmes. The company stàtes the collector required the pay- 
ment of tax on the quantity entered, which tax was paid under com- 
pulsion. The said company appealed from the action of the collector 
to the board of gênerai appraisers', and the décision and action of the 
collector was approved by them, and this is the décision said company 
asked to be reviewed. The défendant bas demurred to the pétition, 
and moves to dismiss the appeal. 

The petitioner's claim that the quantity of taxable whisky is to be as- 
certained at the time of withdrawal from the warehouse, and not at the 
time of the entry, is under a proviso in section 50 of the tarifF act known 
as the"McKinley Bill," approved October 1, 1890,(26 St. at Large, 
624.) This proviso is as folio ws: 

"Provided, that any imported merchandise depasiled in bond in any public 
or private bonded warehouse, having been so deposited prier to the flrst day 
of Octpber, eighteen hundred and ninety, may be withdrawn for consump- 
tion at any time prior to February flrst, eighteen hundred and ninety-one, 
upon the payment of duties at the rates in force prior to the passage oî this 
aet: provided, further, that when duties are based upon the weight of mer- 
chandise deposited in any public or private bonded warehouse, said duties 
shall be levied and collected upon the weight of sucb merchandise at the time 
«f its withdrawal." 

The contention of the warehouse company is that the duty on the fivt. 
barrels of whisky reimported by it is by law based upon its weight, and ■ 
therefore this duty shomld hâve been levied and collected on the weight 
of the whisky at the time of the withdrawal, and not at the date of its 
importation. The twenty-second section of this act pro vides: 

"That upon the réimportation of articles once exported, of thegrbwth, 
product, or manufacture of the United States, upon whicb no internai taXi 
has been assessed or paid, * * * there shall be levied, collectedi and pSid 
a duty equal to the tax imposed by the internai revenue laws upon i^ucb 
articles." 

Schedule H of said act provides that— 

"The duty on brandy and other spirits manufactured or distilled fromgrain 
■or other materials, and not specially provided for in this act, two dollars and 
flftycentsperproof gallon." Sections 329, 330. "Each andevery gauge or wine 
gallon of measurement shall be counted as at least one proof gallon; and the 
standard ' for determining the proof of brandy and other spirita or liquors of 
any kind imported shall be the same as that which is deâned in the laws 
relating to internai revenue: * * * provided, that it shall be lawful for 
the secretary of the treasury, in his discrétion, to authorize the ascertainment 
•of the proof of wines, cordials, or other liquors, by distillation or Qtherwise, 
in cases where it is irapracticable to ascertàih such proof by the means pre- 
ficribed by existing laws and régulations." 

Internai revenue taxes, as well as customs duties. are assessed and 
•collected on distilled spirits by the proof gallon, when the spirits are 
above proof; and it is now insisted by the learned counsel for the peti- 
tioner that thèse taxes and duties are ascertained and deterrnined by 
weight, and not by gauge or measure. It is, however, true that taxes 
^nd duties are collected on spirits on and by the wine gallon as well as 
ithe proof gallon; the wine gallon, when at or under proof, and the proof 
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gallon j'whên above proof. That is, when the spirîta are above proof, 
the proof spirits are measured and weighed; but the tax or duty, as the 
case may be, is assessed and paid by the gallon as thus ascertained. 
Section 8249, Rev. St. U. S., defines proof spirits thus: 

"Proof Bpirits shall be lield to be that alcoholic liquor which contains one- 
half ita yoluine of aleohol of a specilic gravity of seven thousand nine hun- 
dred and thirty-nine ten-thousandths (.7939) at aixty degrees Fahrenheit." 

Thus the cubic measure or the volume of the spirits is always the 
basis of the assessment and collection of taxes and duties. If, however, 
the spirits are above proof, as defined in the statute, — that is, hâve 
more aleohol in proportion to the cubic measure than prescribed by the 
law, — then they are taxed accordingly. The proof of distilled spirits is, 
we believe, usually taken by comparing the weight of a certain volume 
of spirits With the same volume of distilled water . Aleohol is lighter than 
water, and hence, by weighing the distilled spirits, which contain both 
water and aleohol, the proof can be ascertained. This is an easier method 
than by distUlation. But the volume must be measured, because, if the 
spirits are only proof, or less than proof, as prescribed by the statute, the 
taxis to be levied on the wine gallon by the express terms of the statute. 
See § 3251 , Rev. St. This is not the only reason why the spirits must be 
measured by gallons. The volume must be known before the proof gallons 
can be ascertained, by comparing the weight of the spirits with distilled 
water, and thus assessing the tax. It is quite true, we believe, that a 
wine gallon of 231 cubic inchesof distilled water contains 8.355 pounds, 
but the internai revenue wine gaUon is never ascertained by pounds or 
weight. The tax or duty, as designated by the internai revenue laws 
and by the tariff, is so much per gallon; and neither the tax nor the duty 
is based upon the weight as used in the fiftieth section of the tariff of 
1890. If thé contention of the warebouse company was sustained, it 
would lead to the absurd conclusion that when liquors are at proof or 
under they would be taxed on the quantity imported and entered into 
the warehouse, and when over proof, although of the same invoice, on 
the quantity at the time of withdrawal, which might be much less. 
The proviso of section 50 of this aot should be construed with référence 
to other parts of the act and of existing laws, and I am of opinion that 
the tax or duty upon tl^is whisky was not "based upon the weight of 
the merchandise deposited," within the meaning of this proviso. The 
demurrer of the collector is therefore sustained, and bis décision and 
that of the board of gênerai appraisers is approved and affîrmed. 
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Califobnia Electbical Works ». UEnzel. 

ICircutt Court, JV. D. Califomla. December 7, 1891.) 
1. Patents ïOB Inventions— CoNSTBtJdTioN of Olaim— ELECTKic-IiiGHTiNa Gas- 

BORNBES. 

In letters patent No. 230,690, îssued "July 37, 1886, to George P. Pinkham, as as- 
signée of Jacob P. Tirrell, the claim la for, "In an eleotric^Ughting gas-bumer, a 
magnet for turningthe gas-cock by oneelectricimpulse.oQmbined with afixed élec- 
trode, a', and a moTable électrode, ç', normallyin contact, and mechanism Connect- 
ing the armature -With the movablè éleetrodé, to break the contact between a' and c" 
the instant after th^ gas is tumed on, and ereate a spark fpr ignition, substantially 
as described. " In the drawings a' designated a platinuqi point on the &xeà a^rih, 
andc'âsmall bent ana normally in «ontact Witn the fixed électrode. Heid, that 
the Word "électrode" generally, and especially as used inthe patent, means tbe 
platinum or otber métal points cpustitutiog the pôles of thé circuit, 
a. Same— Infeinobmbnt. 

The mechanism betngotherwis&snbstantially the same„the fact that défendant'! 
apparatus bas a horizontal «rmfkture, which moyes in ;?, vertical direction, whilo 
tne patented apparàtUï ha's & vertical armature, which movés in a horizontal direc- 
tion, does not pravetitinfriugement ' , ■■ 
a Samb— Past lNrB;Ko?MBNis^E<ioiTy ;Jdbisdiction. . j i , 

When a patent bas been assignéd, togetbér with ail claims for past inf ringements, 
thé fact that à péràon sUed by the aesiglïee hds hot sold iUy of the ihf ringiug airtt- 
cles-sinoe the assig^metit, and testifi^ that he intends;to sellno more, is notsnffi- 
cient to exclude équitable j'urisdiotibn, wheh it appears that he still has tbein in 
stbdk, and has pubuéhed a catalogué oSering'fbëm for eMe, and that in bis answer 
be asserts a rigbbtp sell trient ;,;i ,' 

In Equity. Suit /by the Califomia Electrical "Worts àgainst, George 
L. Henzel for iniringement of patent. Decree for injunction and an ac- 
..cpwpting. .,.., , 

icin^^wrne cfc MZfer, for, cômplainant. 

J^^hççiim, KaUoch & Ki&rce, foï deiendant 

^ Hawley, J. This is à suit in èquity for the îrifringement of letters 
patent No. 230,590, gi-anted to George P. T'inkharri, as the assignée of 
Jacob P. Tirrell, on July 27, 1880, for electric gas-lighting apparatus. 
Coroplaiiiaiit is a territprial grantée of ail rights uhdér the patent for tlie 
statepf Califomia. .I)eienàant claima that the patent is void, because 
the bill of complaint allèges that itwas issupd upon the joint application 
of the inventor and his assignée. It affirmatively appears by the letters 
patent that Jacob P. Tirrell, the inventor, made the application for the 
patent, and that, having assigned his right, title, and interest to George 
F. pinkham, the letters vvere granted to said Pinkham. Complàînant 
■was allowed to amend his bill so as to cpufonn to the propfs in this re- 
spect. This obviâtes the necessity of investigating or deciding the ques- 
tion whether an application for letters patent can be legally madè joihtly 
by th^ inventor and the assignée. 

Déféndjant claims that the bill should be dîsmissed because the only 
infriiigement shown was committed before the a«signment to thé com- 
plainant, and that, inasmuch as thère is à plaîn, speedy, and adequatiB 
remédy ai law, equity has no jurisdiction. The question whether an 
îiyiinption should be,issùed in such cases dépends upon the faéts pre- 
sentéa in each pàrticùlàr case. Sècûon 723, Êèv. St. U. S., prpvides 
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that "euits in equity shall not be sustained in either of the courts of the 
United States in any case where a.plain, adéquate, and complète rem- 
edy may be had at law." It is well settled that a bill in equity for a 
naked account of profits and damages against an ihfringer of a patent 
cannot be sustained. Eoot y. EaUway Co., 105 U. S. 189; Hayward v. 
Andrews, 106 U. S. 672, 1 Sup. Ct. Rep. 544. In order to sustain the 
jurisdiction in equity, it must afiSrmatively appear that somegrouud of 
équitable Jurisdietion exista, or that complainant has not a complète 
rejnedy àt law for the wrongs conoplained of. What are the facts? It 
appears from the évidence that from January 11, 1881, until March 24, 
1888, tlie Calitbrnia Electric Gas-jLighting Company held and owned the 
patent in 'question; that on the said 24 th of March, 1888, it assigned 
and sold to complainant tbe said létters patent, "together with any and 
«U claims, demands, and causes of action for past infringement upon 
said patent," etc. ; that defendaijt is a dealer in electrical supplies, and had 
been so engaged for a period of over eight years ; that prior to the month of 
March, 1888, he had sold a numberof burnersof the character and kind 
claimed to be au i(ifri^gement of complainant's patent; that be has not 
sold any since February, 1888, and he testifies that he has not intended 
seliing any more of thena eincé tbe Ist day of February, 1888; that he 
still has on hand some of the burners capable of being used at any time; 
that he has published a catalogue, and still has it on hand for circula- 
tion, offering Said bumérs to the public; and asserts in his anëwer that 
he bas thè right to sell them. ' ■ 

The assignment to complainant, is suflBcient to authorize it to recovet 
its claim for profits and for damages for past infringemeilts prior to the 
time of its ownership of the patent. In Pocher Go. v. Ëatori, which was 
a suit in equity to restrain défendants from further infringement, this 
précise question was passed upon; Shipman, J., in thè course of his 
opinion, said: 

"The' infringenaent took place in this district in the year 1878, while the 
Martin patent wàs owned by H. H. Doubleday, who assighed it to'the plain- 
tifif on April 4, 1879; and on June 10, 1879, also assigned to the plaintiff ail 
his right, title, and interest in and to any claims for past infringements of 
said patent within and throaghout the state of Connecticut. * * * The 
plaintiff, When the suit was oommenced, owned the patent, and owned the 
entire interest in the claim for proflts and damages which is hère sought to 
bè recoveredi and has a riglit, by virtue of such ownership, to recover in thia 
suit the profits and damages for infringements coramitted in this district be- 
foreit owned the patent." 12 Fed. Eep. 870. 

Ûefendant's. prior infringement, taken in connection with the fact that 
he still has some of the infringing burners on hand and advertisès them 
ip his Catalogue, is sufficient to sustain complainant's right to équitable 
relief, notwithstanding the, fact that he has not sold any ôf them, and 
states that it bas not been bis intention to sell any, since February, 1888. 
Jn Gelluloid Manufg Co. v. ArUngton Manuf'g Cb., the défendant claimed 
that it had ceased to infringé before the bill was filed, and asserted thaf 
it did not intend to renéw the use of the infringing machine. WaleSv 
J., said: 



CALIVOEKiA ELECTRICAL WOEKS V. HENZEL. 377 

"It still continues in possession of ail tlie contrivances and appliances to en- 
able it to violate the patent, but promises not to use tliem for tliat purpose- 
This is a naked and unsupported promise. The prantice of tiie courts in such 
cases is well settled. In Woodworth v. Stone, 3 Story, 749, it was decided 
that a bill for an injonction will lie, if tlie patent-right is iidmitted or bas 
been established, without an established breach, upon well-grounded proof of 
an appreliended .ntention, on the part of the défendant, to violate the plalu- 
tiff's right. A fortiori should an injunction issue where, as in the présent 
fase, the défendant has already infringed, and nothing but a mère promise 
stands in the way of its doing 80 again." 34 Ped. Eep. 324. 

To the same effect see Walk. Pat. §| 676, 701; 3 Rob. Pat. § 1191; 
American Bell Tel. Co. v. Globe Tel. Co., 31 Fed, Rep. 732. 

Défendant conteuds that no infringement has been proven. The spéc- 
ification in the patent states that — 

"The invention relates to apparatus for lighting gas by electricity in which 
the gas-cock is opened and closed by electric action upon a mechanical device 
Connecting with such cock and a battery, and in which are employed, in com- 
bination with a burner, a stationary metallic arm terminating in a platinum 
or ôther metallic point in near proximity to the oriUce in the burner, this arm 
or électrode being flxed to the burner, and insulated from it, and connected 
to onepple of a battery and a movable arm or électrode, which is connected 
to the other pôle of the battery, and pivoted or otherWise connected to the 
burner, in such manner as, when vibrated, to makeand break circuit with the 
latter, and produce a spark to ignite the gas. In this apparatus I employ two 
èlectro-magnets, and a vertically arrangea vibrating armature, connected with 
the gas-cock, and arranged between themagnets, In corabination with a mov- 
able aijd a flxed électrode, the latter being. sec iiredrigidly to ând insulated 
from the body of the burner, and is connected with a button wired to an elec- 
tric battery, while the burner itself is connected With the opposite magnet 
and a battery by a button, thereby inaking connection with tbe movable élec- 
trode; the whole being so arranged that the movement of the armature, when 
attracted to one magnet, which la charged from the battery by a pressure 
upon its button, serves to open the gas-cock, and when attracted to the oppo- 
site magnet, by depolarizing the flrst and chargiug the second by pressure 
upon its button, the cock is closed, while, as long as the first magnet rèmains 
charged by the pressure iipon its knob, the movable électrode vibrâtes with 
rapid intermissions, and tertain lighting of the gas is thereby insured. My 
présent improvements consist in tlie employment of a horizontal swinging 
arm attached to the lowerend of the vertical gas-cock, this arm being forked, 
iind straddling an upright bar erected upon the top of a vibrating armature, 
disposed between two pairs of electro-magnets, and caused to vibrate by the 
closing and opening of an électro-circuit from asuitable battery, the vibra- 
tion of the armature effécting reciprocation of the lever and cock. My in- 
vention also consista in Connecting the armature with the lower end of the 
movable électrode or arm in such manner that, as the armature moves in one 
direction and opeiis the cock, it causes the movable électrode to separate from 
the flxed and insulated électrode, thus breaking the electric circuit, and pro- 
ducing a spark to light the gas ; while a reverse movement of the armature 
closes the cock, and allows the movable arm to return by the stress of a 
spring, and make contact With the flxed arm." 

Then foUow certain specified détails of constnictîon, wherein refer- 
«nce is made to the drawings acoompanying the spécification. 
The ciaim of the patent alleged to be infringed reads as follows: 
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"(1) In an eleetrlc-llghtlng gas-burner, a magnet fortiirning the gas-cock 
by otie electric impulse, combined with a flxed électrode, a', and a movable 
électrode e', normally in contact, and mechanism Connecting the aimature 
'With the movable électrode, to break ttie Contact between a' and o' the instant 
after the gas is turned on, and create a spark for ignition, substantially as 
described." 

The claim sued upon is a combination claim, and defendant's con- 
tention la that the bumer of défendant does net hâve one of the élé- 
ments of the patented burner, in this: that in defendant's burner the 
armature strikes the movable électrode by direct contact without any 
"mechanism Connecting the armature with the movable électrode." 
In the catalogue défendant spécifies that his burner — 
"Contains two electro-magnets, one on either side of the gas-way, which gov- 
ern an armature by a lever, so that. wben an electric current is establlshed 
through one magnet, the artnature ia attracted to that magnet, and the lever 
turns the stop-cock and lets on the gas. At the same instant the armature 
comes in contact with the breuking lever, the electric circuit isbroken at the 
burner tip, and the emitting sparks ignite the issuing gas. When a current 
of electricity is sent into the other magnet the armature is drawn to it, tbus 
shutting ofl the gas." 

This définition, as well as a comparison of the respective exhîMts, 
shows that, while there are some slight différences in the construction 
of the two burners, their opération and efifect are substantially the same, 
The defendant's contention is that the électrodes of the patent are not 
merely the platinum or ôther metallic points at their upper ends, but 
they are the entire shaft, of which the metallic point is only a small 
part; and the defendant's burner shows that the armature comes in 
direct contact with the lower end of the movable électrode without 
any Connecting mechanism of any nature or kind; and that, inasmuch 
as that mechanism is one of the éléments of the combination of the 
first claim in the patent bUrner, thé defendant's bumer does not in- 
fringe. The controversy touching the question under discussion is prin- 
cipaliy confihed to the définition which Should be given to the word "élec- 
trode," complainant claiming that the movable .électrode in defendant's 
burner consista " of a small platinum point attached to the upper end of a 
brass stem ;" and, if this contention is correct, then there is a " mechanism 
Connecting the movable électrode with the armature." Numerous déf- 
initions of the word "électrode" hâve been cited from the various dic- 
tionaries. The Century Dictionary defines it as "a pôle of the current 
from an electric battery, * * * applied generally to the two ends 
of an open circuit." Webster's International Dictionary gives the fol- 
io wing definitioû: "The path by which electricity is conveyed into or 
from a solutibnor other conducting médium; (especially,) the ends of 
the wires or conductors, leading from the source of electricity, and ter- 
minating in the médium traversed by the cnrrents." Thèse définitions 
seem to support the contention of complainant. Ail the other défini- 
tions agrée that électrodes are simply the pôles of an open electric cir- 
cuit, and that the pôles are the ends of the two wires, or the points of the 
wires. But thè patent itself is the best évidence as to what is meant by 
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the Word "électrode," — *'combined wîth a fixed électrode, a', and a 
movable électrode, (f, normally in cont«jt, and mechanism Connecting 
the armature with the movable électrode, to break the contact, a' and 
<f, the instant after the gas is turned on." Now, referring to the draw- 
ings, it will be seen that a' désignâtes the platinum point on the fixed 
arm, and that cf désignâtes a small bent arm, normally in contact with 
the fixed électrode. From this it appears that complainant is fully 
justified in calling the two points on the arms the "électrodes," and, 
applying this définition to the defendant's burner, it is apparent that there 
is a mechanism Connecting the movable électrode witb the armature. 

The fact that the patented burner bas a vertical armature, which moves 
in a horizontal direction, while the defendant's burner bas a horizontal 
armature, which moves in a vertical direction, does not in any manner 
tend to support the plea of non-infringement. 

In Electric Co. v. FaUer, which was a suit instituted for the infrînge- 
ment of the first claim of this identical patent against défendant, Fuller, 
upon a similar burner to the one used by the défendant in this case, 
CoLT, J., said: 

"The defendant's apparatus is the aame in principle, though its construction 
differs somewhat from the plaintiff's. The magnets hâve tlieir cônes parallel 
with the burner, while the magnets in the patent are substantially at right 
angles thereto. The movable électrode has,a vertical movement to break Ibe 
circuit, while the movable électrode in the patent has a laterally vibrating 
movement. In defendant's apparatus the armature is horizontal instead of 
vertical, and the means for breaking the circuit are somewhat différent. I 
am of opinion, however, that the defendant's apparatus embodies the sub- 
stance of the patented invention, and that changes in the détails of construc- 
tion should not protect them from the charge of infrlngement. The fact that 
the main features in the patented apparatus, sach as the circuit breaker, single 
circuit, operating the gas-cock directly by the armature, were old, should not 
limit the complainant to the exact form of mechanism found iu the patent. 
The patent covers an important iraprovement in the art of lighting gas by 
electricity, and it should receive a reasonably broad construction, and tbose 
should be held to be infringers wbo accomplisb the same resuit by substan- 
tially the same or équivalent means." 29 Fed. Bep. 517. 

Complainant is entitled to a decree for injunction and for an account- 
ing. Let the usual decree be entered. 
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Gerabd 9. DiEBOLD Safe & LocE Go. 

{Circuit Court, E, O. Teixia. Oecember 10, 1891.) 

Pawntb »ok IifvniraioNS— Limitation of Claim— BmiaLAB-PROor Satus. 

Letters patent No. 246,748, Issued September 6, 1881, to Alonzo Gérard, are entltleJI, 
"an improvement In burglar-proof sares, "andthe inventor repeatedly uses this do- 
ecription in the spécifications, also stating tbatthe object is to provide "a safe" 
witn non-ezplosivê seamg, and that "any éuitable locking device may be operated 
to tbrow a boit on tbe iuner f aoe of the door ♦ • • which will prevenl the sbaf t 
and bandle f rom being operated to uuf asten tbe door. " The claims are for " a com- 
bination of aBafe''speoifieâ, with a partlcular locking device descrlbed. Held, 
that the patent waa for à burglar-proof "safe" aad not for a burglar-proof "safa 
lock, " and hende was not inf ringed by tbe useofasimilar device in the construction 
pf jul cages. 

In Equity., Suit by Alonzo Gérard against Ihe Diebold Safe & Lock 
Company for infringement of patent. On demurrer to the bill. Su^ 
tained. 

Fizd & MUer, for complainant. 

H. F. Ring, for défendant. 

Pakdeb, J. The complainant's bill is for an înjunctîon and an account- 
ing in the matter of an alleged infringement of a patent. The bill sets 
forth, in the ùsual form, that the complainant was the original and first 
inventor of a certain new and nseful improvement in burglar-proof safe 
locks, jettera patent United States No, 246,748, with the usual alléga- 
tions as to pripr knowledge and prior use. The bill proceeds to charge — • 

"That thedefendant, in^violation of theexclusive right of complainant, with- 
out any license^at Canton, in the county of 8tarke, state of Ohio, has made 
or caused to be made, sold, and has used, in the construction of locks upon 
jail cages,' at divers places, one or more looks embodying the invention and 
impravements described and claimed in said letters patent; that the said de- 
fendant has foeen notifled" of his said infringement, and requested to desist 
therefrom, but that he refuses to do so, and persists in the use of said In- 
fringing apparatus or Ibcks.in open disregard and défiance of complainant'» 
exclusive rights under said letters patent." 

To this bill the défendant has interposed a gênerai demurrer. The 
points made thereunder are that it appears from the bill, and the letters 
patent profFered in connection therewith, that complainant's invention 
is a combination, one of the essential éléments of which is a safe, while 
the bill affirmatively shows that the défendant is using something not in 
combination with a safe, — a character of device of which a safe cannot 
be one of the parts; that the bill upon its face excludes the hypothesia 
of a safe forming one of the parts of the de^àce used by the défendant, 
as alleged, in the construction of locks upon jail cages; and that it is also 
apparent upon the face of the bill that the stated object of complainant's 
invention, to-wit, "to provide a safe with non-explosive seams," is en- 
tirely foreign to the object of the device employed by the défendant, 
which is described in the bill aa something used in the construction of 
locks upon jail cages. 
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An inspection of the letters patent No. 246,748, dated September 6, 
1881, profifered with the bill, shows that the patent, as described gener- 
ally by the patent-office, is for "an improvement in burglar-proof safes;" 
that the inventer, in his spécifications, déclares he bas invented certain 
new and useful improvements"in burglar-proof safes;" that his inven- 
tion relates "Ao burglar-proof safes," theobject being to provide "a safe" 
with non-explosive seams; that the safe is constructed of the usual ma- 
terials, in such a way that at its front, between the inner and outer walls, 
on ail sides, is a séries of projecting shoulders, or tongues and grooves, 
which correspond with similar projections and dépressions on the inner 
face of the dooir, which fits flash within the outer projecting rim of the 
safe; and that, when the door of tho safe is closed and secured, thèse in- 
terloçking projections and dépressions form a close seam, into which it 
is impossible to introduce an explosive to a sufficient distance to hâve 
any injurfous effect upon the joint, — and, after further describing the 
apparatus and its opération, says "that any suitable locking device may 
be operated to throw a boit on the innfer face of the door * * * 
which wUl prêtent the shaft and handle from being operated to unfasten 
the door. " 

The daims are: 

"(1) The combination with a safe having grooves, 6, G, of a door provided 
with oblong rectangular plates, C, secured at the edges thereof, sliding plates, 
D, arranged lEinder said flxed plates, and adapted to enter the grooves in the 
inside of the 'safe ; a vertical main lever, E, attached to the upper sliding platp, 
and connected by pivoted levers, e, e, with lugs on the sîde and bottom slid- 
ing plates, and having link, e, and crank handle, F, wbereby said sliding 
plates are actuated through their attached levers, substantially as specitied. 

"(2) The combination of the sale. A, having notched lugs, I, I, and cas- 
ings, L, L, the door, B, provided with bearings, g, g, and sliding hinges, K, 
K, having slots, k, engaging with pins, k', in the casings, L, and the double- 
crank shaft. H, having ejicentrics, A, h, and pins, h', h', engaging with the 
notched lugs, I, substantially as set forth." 

From the spécifications andthe claims, it is diflScult to separate from 
the alleged combination a burglar-proof safe. It is well-settled pat- 
ent law that a combination is an entirety. If one of its éléments ia 
flmitted,' the tfaing claimed disappears. Every part claimed is conclu- 
sively presumed to be material. Vance v. CampbeU, 1 Black, 43Ô, re- 
affirmedjin Gottïd v. Ree?, 15 Wall. 194; Gia v. Welk, 22 Wall. 26; 
Cammeyerv. Newton, 94 U. 8. 225; FuUer v. Yenizer, Id. 297; Schumacher 
V. CornèH,; 96 XJ. S. 554, — and manyother cases. 

It is cleâr that the patent is not for a burglar-proof safe lock, nor for 
an iinpi;oyenl0nt iri burglar-proof safe locks, nor for a combination of 
éléments constituting a burglar-proof lock; for, aside from the fact that 
the spécifications and claims do not cover any locking device, the spéci- 
fications deolare that any suitable locking device may be operated to 
throv^ a boit f'whiqh wUl prevent the shaft and handle from being oper- 
ated to unfasten the door," — that is, to lock the door; and, if the locking 
device be omitted, it puts an end to ail claim that the apparatus is burg- 
lar proof. The most favorable vie w. that cwi be taken of the complain- 
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ant's invention isthafeit is an imprcivQment in tbe door of a burglar- 
pTOof safe, combining the elemente claimed, ail acting together so as to 
render the door, when dlosed, impervious to the admission of explosive 
substances. The objection to this constraction ia that it is not what the 
patentée claimed, nor what the patent-office allowed. 8ee MeClain v. 
Ortmayer, 141 U. S. 419, 12 Sup. Ct; Eep. 76, where it is said: 

"Whilethe patentée inay hâve been unfortunate in the language he has 
cUosén to express hia actual invention, and may liave been ehtitled to a broader 
daim, we are not at ilberty» without rlinning coùnterto tbe entire current 
of authority in this court, to conatrue such claimsto Include more than their 
language fairly imports.. iNothing is better settled in the ,1a w of patents than 
that the patentée may cLaim the wbo)e or only a part ,of hïs invention, and 
that, if he only describe and claim a part, he is presuméd to hâve abandoned 
thé residue to the public. The object of the patent law in requiring the pat- 
entée to < particularly point oUt and distinctly claim the part, improvement, 
or combination whicb he claims as his invention or discovery,' is not only to 
secure tohim ail to which he is entitled, but to apprise the public of what is. 
still open to them. The daim is the measure of bis right to relief ; and, while 
the spécification may be referred to to Umit the claim, it can never be made 
available tb éxpand it." 

As the bill claims a patent for an improvement in bnrglar-proof safe 
locks, which is not supported by the letters patent proffered, and as the 
infringement cbarged is wholly incompatible with complainant's patent, 
as sbown by his letters patent, the demurrer is well taken, and should 
be sustaiaed; and it is 80 ordered. 



Haughey V. Lbe a of. 

{Otreuit Court, E. D. Penruvlnania. UsyV, 1890.) 

Patbittb roB ItmsnosB—lirvKmonf. 

The claim of patent No. 879,644, of Uansh 20, 1889, was for an "Interfering de- 
vice, " to be placed around a horse's leg to protect it irom contact with the hoof of 
tbe other leg, and to widen the stride, conslsting of the pendant of "suitable mata- 
rial, loosely jointed to the strap passing around the leg of the horse. " Devices for 
this purpose were old, and had been constructed in tbe f orm of a strap wlth leatber 
loops, formlng "strikers, "-ri. e., the part adapted to bit the other hoof,— attacbed, 
standing out oorizontally towards tbe other leg, and of a pliable material wound 
round the leg with the ends inside, and projecting horizontally towards the other leg, 
to form tbe "striker. " A strap baving a pendant had beeti attacbed to tbe leg of 
horses to prevent stall kicking. HelcU in View of tbe state of tbe art, no invention 
was shown in otianginK the position oithe*'8triker'* from a horizontal to a pendent 
position.. 

Bill in Equity by Michael Haughey to enjoin Lee & Sons from in- 
tringement of patent granted to oomplainant for inteirfering device foi 
faorses. 

E. J. (yBrien and Edward P. Blie», for complainant. 

£!meBt Howard JETunter, for respondents. 
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BvTtERiJ. The plaintiff sues for infringement of patent No. 379,- 
644, dated March 20, 1889,— "interfering device for horses." The claim 
is as follows: 

"Tbe interfering device, consisting of the pendant made of rubber, wood, 
or other BUitable materiàl, loosely jointed to the strap passing aroiind the leg 
of a horse, substantially in the manner shown, and for the purposes set forth." 

The answer attacks the patent, and dénies infringement. To support 
the former appealis made to the state of the art. From this source it 
appears thât interfering devicea are of great antiqnity, and of varions 
forms, ail having the same object, — protection of the lég, and spreading 
the stride. One of the earliest was the "boot," made of leather or 
other pliable substance^ padded, and fitted to the leg, — the main pur- 
pose ofwhioh was to protect the leg. Even this, however, was sup- 
posed to exert some influence on the step. FoUowing it came vari- 
ous other contrivances, the dominant object of which was to produce 
a wider step j-f-called "spreading." Ail thèse devices are still em- 
ployed. Some consist of a strap strung with balls of wood, gum, or 
other similar materiàl j made to buckle around the leg, above or be- 
low the pastem-joint. Thèse balls stand out a little fnrther than the 
"boot.'' Others consist of a strap with leather loops attaehed to the 
outward sdde, two to five inches long. Thèse loops at first are stiff, 
standing but horizontally, and are struck more readily than the "boot," 
or balls. After a little use thé loops hang, though not perpendicu- 
larly. Others are made of bands of platted straw, of gum pipe, and 
similarly pliable substances, and so fitted to the leg that the two ends 
form a "strikér." It is unnecessary to extend the enumeration. The 
object in ail cases is to protect the leg, and induce a wider step. By 
this means it is sought to cure the vice of interfering. The projection 
on the strap is called a "striker." A strap with pendent chain, or 
rope, has long been used to prevent kicking in the stall. This is at- 
taehed to the leg in the same manner as the other devices. The chain 
is of varions lehgths, usually a foot or more. 

The défendant has also shown, (if the testimony is crédible,) the use 
of an interfering device made of a strap and pendent striker, loosely 
hung. The witnesses testify to having seen it used at a race-course near 
Norristown. One witness testifies to having seen a similar device, — the 
pendant being of gum or wooden balls, — at the stable of Mr. Hitner, in 
the same vicinity. One witness, a harness-maker, in Philadelphia, tes- 
tifies that he assisted to make a number of similar devices, for a far- 
rier, the strikers of which consisted of gum pipe — ^illustrated by an ex- 
hibit in proof. Another testifies that he saw thèse in the shop-window 
when made; The witnesses who testify to the devices used near Nor- 
ristown, gpeak of a perlod 20 years past; and the same is true of the 
witnesses iwhb testify to the Philadelphia device. The plaintiff called 
a number of persons, familiar with the gênerai subject, who say they 
never saw any such devices. This does not, however, disprove their ex- 
istence. I should hesitate to disregard the testimony of the plaintififs 
witnesses, or to accept the suggestion that thèse devices were expérimenta 
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merely. . Yet I W^ould hesitate to déclare the pater)t invalid on this tes- 
tiibdny. The caee may be put on safer greund. In view bf the other 
devices shown — about whose existence there is no question, -^^it seems 
clear that the slight change in forra wbich the plaintifîmade did not re- 
quire invention. He simply alteïed the "striker" from a horizontal to 
a pérpendicular position. ,He found it standing outlatèifally, and loos- 
ened it so as to hang. This was ail. Surely no invention was required 
to do it. Any mechanic to whose line the work belonged (or indeed 
any handy person, though not a mechanic) could do this. The idea or 
conception; that this change might be bénéficiai, was not patentable. 
The question is simply, was invention required to make the change? 
In my judgment it was not. The kicking device exhibited a method 
ofdoingit. This device indeed required nothing but shortening the 
chain to make it correspond in every essential respect with the plaintifiPs. 
Applying this to a horse in motion, instead of one standing in his stall, 
is not even a new use. If new it would be analogoùs to the old. Pat- 
ents are cônstantly overturned for want of invention» where its absence 
is not so clear. The later volumes of reports are fall of such cases; 
eight are eontained in the last issue — 132 U. S. It is sufBcient to cite 
a few of them. . HoUister v. Manufacturing Qo., 113 U. S. 59, 5 Sup. Gt. 
Rep. 717 J Thompson V. Boisselier, 114 Ui S. 1, 5 Sup. Ct. Rep. 1042; 
PetinsyTmnia R. Go. y. Locomotive Engine Safety Truch Qo., 110 U. S. 490, 
4Sup. Gt. Rep. 220; BUss^ v. Mcmufadurifig Cb., IIOU. S. 131, 4 Sup. 
Ct. Rep4 38; Gardnerv. Herz,. 118 JJ. S. 180, 6 Sup^ Ct. Rep. 1027; 
Weir V. Mordm, 125 U. S. 98, 8 Sup. Gt. Rep. 862', HoUand v. Shipley, 
127 U.S. 396, 8Sup. et. Rep. 1089 ;^ron v. Eailway .Co., 132 U. S. 
84, 10 Sup. Gt. Rep. 24; Day v. Railway Cb., 132 U. S. 98^ 10 
Sup. et. Rep. 11; Romer y. Bemhdm, 132 U.. S*: 103, 10 Sup. Ct. 
Rep.il2; Watson v. MaUivay Go., 132 U. S. 161, IGSup. Gt. Rep. 45* It 
is eaid by Bome of the plaintifï's witnesses that his striker taps the leg 
to which it is attached, as well as the other, and his cpunsel urge this 
as important. The spécifications say nothing about it, but ascribe the 
device's superiority to the fact that it strikes the opposite leg, by a 
"swinging tangential motion." The daim also is sileût on the subject. 
The counsel: (as we understand) concède that the device would be old 
but for the capacity to perform this additional functiom . ■ If that is true 
the patent is clearly void, because the claim embraces devices that will 
not perform it; and is therefore too broad. Butaside from this, the tap- 
ping of the leg referred to, is unimportant. Every device used strikes 
and rubs the leg to which it is attached. Whenever the projection is 
hit by the opposite leg the blow is communicated to the other. The 
effect must necessarily be similar to the supposed tapping. I would 
rather sustain the patent than overturn it, (I feel this inclination in ail 
cases,) but the proofs will not allow me. The bill must be dismissed, 
with costs. 
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CJoLT a <d. V. CoLT d aï. 
{Circuit Cov/rt, O. ConnecUeut, July 22, 188L) 

l. CONSTBUOTION OP WlLLS— CODICII/— KeVOCATION OP BbQCEBT. 

A will gave to each of several legatees a speciûed number of shares of stock In 
a œajraïactviring comçany, includinR a beqUest of 500 shares to testator's brother 
for Ufe, and tben provided that the residue of such stock owned by tbe testator at 
tbetlmeof hisdeatli "shall bedivided among the several persons and parties to 
v^hom I bave hereinbefore given legaoiea of stock, in the ratio and proportion In 
which said legacies of stock are hereinbefore given ; • • » meaning that my re- 
siduary estate in said stock shall be shared by the same persons to whom I bave 
given specified legacies in stock, and in preoisely the same ratable proportions. " 
By a codicil testator provided that "I also revoke and cancei, for reasons growlng 
ont of his la te unbrothérly conduot to wards me, the legacy of 500 shares of the stock 
» • » ^ven in the aforesaidTVill"to his brother. Held, that the proportional 
part of the residuary stock which would fall to the brother by virtue of the spécifie 
legacy was separate and independent f rom it, and hence was not revoked by the 
revocation of the latter. 

a. Same— Kbvooatiost op Trust. 

Tbe will also gave to the execntors and their successors 600 shares of such stock, 
"in trust for the issue" of such brother, "the profits and dividendsthereof to be ap- 
plied to the éducation of bis said issue * • • until the youngest survivlngof 
said issue shall hâve reached the âge of 21 years, " when the stock and the accumu- 
lations thereof should go to them in equal proportions absolutely. £y a second 
codioU testator gave to each chUd of the said brother a legacy of $100, and then de-, 
clared that "I hereby canoel and wholly revoke any and ail other legacies or de- 
vises by me heretofore at àny time made to or for the use and benefit of said chil- 
dren, or any of them; » * * and I hereby give'' to certain children of a différent 
brother "the property, to-wit, 600 shares" of such stock, " which in and by said orig- 
inal will is bequeathed to my executors in trust for the use " of the children of the first 
mentioiied brother, "to be held by my executors for said children in the same man- 
ner, and subject to the same limitations, as are provided in said original will in the 
bequest to the chilâren " of thè flrst-mentioned brother. Held, that this was not a 
mère substitution of the cbildr.en of cne brother for tbose of the other, the title re- 
maining in the trustées, but was a complète révocation of ail legacies given to the 
one set of children, including thèir proportional part of the residue of stock, and 
operated to divest the title of the trustées, and revest it in them in favor of the 
other set; and hence this change did not carry with it any proportional part of the 
residue of stock, under the provision of the original will. 

8. Same— Suit to Conbtbue— Paeties — Exeoutchs as Tbustees. 

Where a will bequeaths property to the executors, in trust for certain legatees, 
and an action Is brought by another legatee to constrne the will, service upon the 
executors simply as such is sufQcient to also make them parties in their capacity as 
trustées, and in that capacity they are bound by tbe decree. 

4. JCDGMENT — COLI/ATERAI- ATTACK. 

In an action in a state court which had jurisdiction of the subject-matter, an or- 
der was made flnding as facts that certain miner défendants and their guardian 
had been served with process, that "the parties appeared by their respective coun- 
sel, and the said mijjors were duly represented by their gnardians. " Subséquent 
orders and decrees recited that the "respondents" and the "parties" appeared by 
their oounsel, flled their answer, etc. Held that, while thèse orders and decrees 
stand unimpeached by direct proceedings in the state court, the questions therein 
determined cannot be raised in an independent suit in a fédéral court, on the 
ground that the minors were net in fact represented by counsel. 

B> Same— QuAEDiAN ad Litem. 

In an action In a state court having jurisdiction of the subject-matter, an order 
which finds that certain minor défendants "were duly represented by their guard- 
ian " Is conclusive, until set aside by direct proceedings, that they were properly 
represented; and, in a collatéral action, a fédéral court will not entertain the sug- 
gestion that, under the state law, the gênerai guardian had no power to represent 
the minors, and that they were not bound by tbe decree because no guardian ad 
litem was appointed. 

Affirmed in 4 Sup. Ct. Rep. 653. 
v.48F.no.6— 25 
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In Equity. Suit to recover certain shares of stock of the Colt's Pat- 
ent Fire-Arms Manufacturing Company. 

A. Payne, T. W. Dwight, L. G. Ashîey, and S. E, Baldwin, for plain- 
tiffs. 

George 6. SUl, for défendants, children of James B. Coït. 

A. P. Hyde and G. E. Perkins, for other défendants. 

Blatchfoed, Circuit Judge. This case involves questions arising under 
the will of Samuel Coït and the codicils thereto. The will was executed 
June 6, 1866. Only certain provisions in the will and the codicils need 
be notîced. The only property involved in this suit are shares of the capi- 
tal stock of Colt's Patent Fire-Arms Manufactuying Company, and the 
dividerids thereon. That company was a corporation. Its capital 
stock consisted of lO^OOO shares, of $100 each, of which the testator 
ôwned 9,996 at the timii of his death. He died January 10, 1862, 
The will gave to his wife, the défendant Elizabeth H. Coït, a gross leg- 
acy of money, and "the use and improvement, during her life," of 1,000 
shares of said stock; and, subject to sa,id bequest, it gave said stock to 
the children which should thereafter be born to him in lawful wedlock, 
and their heirs, as an ^bsolute estate in fee-simple. It also gaveto each 
of the children who m'ight thereafter be born to him in lawful wedlock 
500 shares of said stock. It also gave to his brother James B. Coït 
"the use attd improvement, during his Ufe,"of 500 shares of said stock, 
and, after the death of his said brother, "to his issue lawfully begotten, 
as an absolute estate," on condition that said James B. Coït should 
"waiye and relinquish ail claims and demands, actual or pretended," 
which he might bave against the testator or against said company. It 
also gave to his executprs,^ and their successors in said office, 500 shares 
of said stock, "in trust for the issue of said James B. Coït lawfully be- 
gotten, the profits and dividends thereof to be applied to the éducation 
of his said issue, so far fis the same may be necessary for that purpose^ 
until the youngest survîving of said issue shall hâve reached the âge of 
21 years, when said stock, and ail accumulations thereof, if any, shall 
go to said issue, in equal proportions, as an absolute estate." It also 
gave to the défendant Samuel C. Coït a legacy of money in gross, and 
500 shares of said stock. It also gave to the plaintiff Isabella De Wolf 
Coït (now the wife of the plaintiff Frank E, De Wolf) a legacy of money 
in gross, and 100 shares of said stock» she being a'daughter of his late 
brother, Christopher Coït; and to ea.ch of the other children of his said 
brother Christopher Coït a legacy of money in gross, and 100 shares of 
said stock. It also gave to L. P. Sargeant, under certain contingencies, 
60 shares of said stock; and to E. K. Root, under certain contingen- 
cies, 50 shares of said stock; and to M. Joslin, under certain contingen- 
tes, 50 shares of said stock; and to J. Deane Alden, under certain con- 
tingencies, 25 ehares of said stock. It also gave to certain persons, as 
trustées, 2,600 shares of said stock, to establish a school for the éduca- 
tion of practical mechanics and engineers. It also gave "to each of my 
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executors hereinafter appointed" 60 shares of said stock. The wili then 
proceeded: 

"AH the rest and residue of œy estate, of every kind and description, not 
berein disposed of, I give, bequealb, and deviae as follows: Ail the remain- 
ing atoefc of said Colt's Patent Fire- Arma Manufacturing Company of which 
I stialldie possessed sball be divided among the several persons and parties 
to wbo^ 1 bave bereinbefore given legacles of stock, in the ratio and propor* 
tion iîi wblch said legacies of stock are bereinbefore given. AU my other re- 
siduary estate sball be divided amongst the several persons to wbomi I bave 
bereinbefore given pecuniary legacies in gross, in the ratio and proportion in 
which I bave bereinbefore given sucb pecuniary legacies, meaning tbat my 
residuary estate in said stock sball be shared by the same persons to wrbom I 
bave given speciiied legacies in stock, and in precisely the same ratable pro- 
portions, and that my otlier residuary estate sball be sbared by the same per- 
sons to whom 1 bave given gross pecuniary leiracies, and in precisely the 
same ratable proportions. I bereby nomiuate and appoint my virife, Eliza- 
beth Hart Coït, and my friends Kictiard D. Hubbard and Henry C. Deming, 
of said City of Hartford, to be executors of this vrili, vrith ail sucb powers 
and autboricies as may be necessary to exécute the same; and, in case my 
wife sball décline this trust, I bereby nominate and appoint Bichard W. H. 
Jarvis, of Middietown, Conn., in her stead, and, in case tbe pfhce of eitber of 
said executors shall becom'e vacant by death, résignation, or otberwise, at 
any time thereafter, I bereby autborize and empower my survi vlng or remain- 
ing executors to nominate and appoint a successor to flll said vacancy. And 
to each of said executors, in compensation for services in the exécution of 
this trust, I bereby glve and bequeatb, in addition to the legacy and devise 
bereinbefore given, one-fourth of one per cent, of the cash value of my whole 
estate. " 

On the 12th of January, 1858, the testator executed a codicil to said 
will, which contained the foUowing provisions: 

"I also revoke and cancel, for reasons growing out of bis late unbrotherly 
conduct towards me, the legacy of 500 shares oftbe stock of Colt's Patent 
Fire-Arms Manufacturing Company, given in the aforesaid will to James B. 
Coït for life, remainder to bis cbildren; and, in lieu thereof, I give and be- 
queatb said 500 shares of stock to the trustées named in said will, for found- 
ing a schuol for practical mecbanics and engineers, subject to the uses and 
trusts created in said will for that purpose." 

It also gave to J. Deane Alden 50 shares of said stock, in lieu of 25 
shares named in said will, subject to conditions named in said will. It 
also revoked the appointment of Henry C. Deming as executor, and 
appointed in his place R. W. H. Jarvis. It then continued: 

"I also revoke and cancel the legacy given in said original will to the cbil- 
dren of my late brotber, Cbristopber Coït, so far as the oldest son of my said 
brother is concemed, and so far only; and in lieu thereof I give and bequeuth 
to said oldest son one-fourth part of what he would hâve received if the leg- 
acy to bim in said original will bad not been revoked." 

On the 2d of Fehruary, 1859, the testator executed a second codicil 
to said will, which stated that it was in addition to said codicil of Jan- 
uary 12, 1858. It canceled and revoked the legacy taade by the orig- 
inal will and codicil to trustées for founding said school. It also con- 
tained the following provisions: 
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"I heceby give and bequeath to ^ach of the children of Jamra B. Coït a 
legacy oif one hundred dollars, and I hereby cancel and wholly revoke auy and 
ail other legacies or devises by me heretofore at any titne niade to or for the 
use and'beneflt of said children^ or any of theni. I givé to the oldest son of 
my brother Chrlstopher Coït a legacy of one hundred dollars, and no more, 
and ail legacies heretofore made in his favorare canceled and revoked; and I 
hereby give, bequeath, and devise to the other children of my said brother 
(said eldest son not being included herein) the property, to-wit, five hundred 
shares of the stock of the Colt's Patent Fire-Arms Manufacturiiig Company, 
which in and by said original will is bequeathed to my exeeutors in trust for 
the use of the children of said James B. Coït, to hâve and to hold to said 
other children of the said Christopher in equal proportions. This last be- 
quest is in trust for said children; and the property hereby bequeathed is to 
be held by my exeeutors for said children in the same manner, and subject to 
the same limitations, as are provided in said original will In the bequest to 
the children of said James B. Côlt. And I hereby confirm and establish said 
original will, as altered, changea, and modifled by this and the previous cod- 
cil, as and for my last will and testament. " 

The will and the two codicils were proved and approved, and ordered 
to be recorded in the probate office of the probate court within and for 
the connty of Hartford, in the state of Connecticut, on the 6th of Feb- 
ruary, Ï862. The bill in this case is fîled by Theodora G. Coït, widow 
of said Christopher Coït, (as assignée of the interest of Edward T), Coït, 
deceased, who was her son and a son of said Christopher Coït,) and by 
Le Baron B. Coït, Samuel P. Coït, and Isabella De Wolf Coït, (three 
children of said Christopher Coït,) in their own right, and by Frank E. 
De Wolf, husband of said Isabella. The oldest son of said Christopher 
Coït was George D. W. Coït. At the time of the death of the tes- 
tator, the said Isabella was of âge, and the said Edward D., Le Baron 
B., and Samuel P. were minors. Edward D. became of âge on the 
28th of May, 18G5, Le Baron B. on the 25 th of June, 1867, and 
Samuel P. on the lOth of January, 1873. The said Theodora G. Coït 
was, as «arly as January, 1863, appointed by the said probate court 
the genefal guardian of thé persons and estâtes ôf said Edward D., Le 
Baron B., ànd Samuel P. Letters teslamentary on said will and cod- 
icils were issued by said probate court to Elizabeth H. Coït, Richard 
D. Hubbard, and Richard W. H. Jarvis. Four children were borh to 
the testator and Elizabeth H. Coït. Two of them, Samuel J. and Eliza- 
beth E., died without issue, after the exécution of the codicils, and be- 
fore the death of the testator. One of them, Henrietta J., died with- 
out issue, a few days after the death of the testator. The said Eliza- 
beth H. Coït became her administratrix. The fourth child, Caldwell 
H. Coït, is still living. While he was a minor, the said Elizabeth H, 
Coït was bis guardian. Joslin and Alden, named in the will, died be- 
fore the testator. 

On the Ist of June, 1864, the said James B. Coït brought a suit in 
equity in the superior court of the state of Connecticut for the county 
of Hartford, The suit was commenced by a pétition. It set forth a 
copy of the will and of each of the two codicils. It claimed that 
James B. Coït had thereunder an interest absolutely or for his life, in 
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such proportion of the excess of the stock of said Company owned by 
the testator at the time of his death, above the amount of stock dis- 
posed of in said will, as 500 shares bears to the whole amount of lega- 
cies thereof given in said will. It set forth the names of the persons 
then living who were interested in the 9,996 shares. It set forth, as so 
interested, among others, Isabella De Wolf Coït, (then unmarried,) and 
the said Edward D., Le Baron B., and Samuel P., and averred that 
Theôdora D. Coït (who is the same person as the plaintiff Theodora G. 
Coït) was the guardian of the last-named three persons; that the in- 
ventory of the estate ampunted to $3,257,644.63; that none of said 
stock, or the dividends thereon, would be needed to pay debts, and ail 
thereof could be transferred and paid over tothe legatees entitled thereto; 
that the êxecutors had recèived dividends on the stock in which the pe- 
titioner was interested, but théy denied that he had any inlerest in any 
of said stock or dividends; and that the amount of the stock and divi- 
dends to which he was entitled was over $200,000. The pétition went 
on to say: 

"And this petitioner avers that the respondents to this pétition, and each 
of them, hâve, or daim to hâve, some interest, either légal or bénéficiai, in 
said residiiary portion of said stock, and that it is necessary that they, and 
each of them, should be made parties to this proceeding, that their respective 
rights in said residuum may be so ascertained and fixed as to be binding on ail 
said parties." 

The pétition prayed that the court would "ascertain and 6x the amount 
of said residuum, and the parties entitled thereto, and their proportions 
under said will," and that the executors pay to the petitioner the divi- 
dends already colleeted or due, with interest, belouging to the shares of 
stock in which he held an interest nnder said will, and that he hâve the 
future dividends thereon. On this pétition process was issued by a jus- 
tice of the peace, directing the summoning ôf the following persons named 
in the process to appear beforè said superior court on the third ïuesday 
of July, 1864, to answer unto the foregoing pétition, and show cause 
why its prayer should not be grunted: Elizabeth H. Coït, as claiming 
an interest under said will, and as executrix of it, and as administra-» 
trix of Henrietta J. Coït, and as guardian of Caldwell H. Coït; Richard 
D. Hubbard, as claiming an interest nnder said will, and as executor of 
it; Richard W. H. Jarvis, as claiming an interest under said will, and 
as executor of it; E. K. Root; Henry C. Deming; Caldwell H. Coït; 
Isabella De tVolf Coït; Le Baron B. Coït; Edward D. Coït; Samuel P. 
Coït; Theodora D. Coït, guardian of the last-named three persons; Sam- 
uel G. Coït; and Luther P. Sargeant. The record of said suit in equity 
shows that, the pétition and the summons thereon were personally served, 
on the 2d of June, 1864, on the said Elizabeth H. Coït, Richard D. 
Hubbard, Richard W. H. Jarvis, E. K. Root, Henry C. Deming, Cald- 
well H. Coït, Isabella De Wolf Coït, Le Baron B. Coït, Edward D. Coït, 
Samuel P. Cplt, Theodora D. Coït, and Samuel C. Coït, and on the 29th 
of June, 1864, on the said Luther P. Sargeant. At the September term, 
1865, of said, superior court an order was made by it, reciting that said 
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pétition yas: brought by James ;B. Coït against the 13 respondents be- 
ipre named, to said court, at saidJuly terin, 1864» and reciting the sub- 
-staflce of the contents of said pétition, aïid referring to it as on file, and 
then Btating that — 

"Tbiâ! court doth ând that the sâid pétition was duly aerved and returned to 
this court ttt a term thereof holdeW on the third Tuesday of July, A. D. 1864, 
when the parties appeared by their respective counsel, and the said minora 
were duly represented by their guardiana, and the said cause was continued 

to -, when the respondents flied a demurrer to said pétition, and the 

parties were at issue tliereon, and this court, having heard them by their re- 
spective coUnsel, adjudged said demurrer insufflcient, and overruled tlie satne, 
and ordered the respondenia to ariswer over, and, by légal removes and con- 
tinua^ces, the pétition cornes to the présent term of this court, when the par- 
ties again. appear, and are at issue upon a gênerai déniai of the allégations in 
the plàiiitifE's bill as on flle, and now the court, after due inquiry and exam- 
inalion made, doth find as followa:" 

The order then set forth the will and the codicils, and the status of the 
stock and the parties, as before stated, with the fact that Edward D. 
Coït had, since the last term of the court, arrived at bis majority, and 
that the éxecutors hàd refnsed to pay over to James B. Coït any part of 
the dividends on said stock, because they were advised that, under the 
will and the codicils, he took no interest in said stock, or, if other- 
wise, that the nature and extent of his interest was so uncertain that 
they could not safely transfer said stock, or any interest therein, or pay 
the dividends thereon to hini, until specifically advised by the judgment 
of the court in respect to the nature and extent of said interest; and also 
because the time allowed by the court of probate for the settlement of 
tbe estate had not expired. The order then proceeded: 

"This court reserves for the ad vice of the suprême court of errors next to 
be holden in the county of Hartford the following questions arising on the 
foregoing record: (1) Whether the interest taken in the residuum by James 
B. Coït is a life-estate or an estate in fee. (2) Whether said Coït shall recel ve 
interest upon the dividends made on his residuary stock, and, if so, from 
what time. (8) Hâve the legacies which the children of the lestator who de- 
'ceased in bis life-time would bave taken had they survived him lapsed. or are 
they to be considered and treated as intestate estate? (4) Do the said chil- 
dren of Christopher Coït take any share in the residuum of stock in respect to 
their legacy of 600 shares given to thera in the codicil to said will? (5) Do 
the said B. W. H. Jarvis and H. 0. Deroing both take a legacy of stock under 
said will, or only one of them, or neither of them? (6) What Is the amount 
of the residuum of stock, and who are entitled thereto, and in what propor- 
tions? This court also reserves ail other questions arising upon the record, 
and also the question as to what decree shall be passed in this suit." 

The said suprême court of errors, at its February term, 1866, for Hart- 
ford county, made an order in said suit in equity, reciting the parties, as 
before named, and the réservation of said questions for its considération 
and ad vice, and theti prOceeding: 

"And now, said parties having been fuUy heard, this court doth consider, 
and doth advise said superior court: (1) That the interest of James B. Coït 
in the residuuoi of stock is a life-estate only. (2) That James B. Cuit is not 
toreceiye iaterest on tbe dividends of stock, unless the superior court, on 
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farther inquirv, flnd tbat interest bas been made by tbe executors, or tiie 
money bas been used by them or by tbe Arms Company in their business, so 
tbat they may fairly be sàid to bave made interest upon tbe money, eitber di- 
rectly or otherwise. (8) Tbat tbe legacies to tbe deeeased childten who died 
before tbe testator are to be treated aa intestate estate. (4) Tbat tbe chil- 
dren of Cbristopher Coït do not take any sbare in tberesiduuoi of stock, in 
respect to their legacy of 500 shares given to them in tbe eodicil to said will. 
(5) Jarvis tatees, Deming does not. (6) The araount of residuum of stock is 
5,346 shares, of which Mrs. S. Coït takes 1.149 21-31; J. B. Coït, for life, 
674 26-31; Samuel C. Coït, 574 26-31 ; Henrietta Coït, deeeased, 574 26-31; 
Elizabeth E. Oolt, deeeased. 574 26-31; Samuel J. Coït, deeeased, 574 26-31; 
Christopher's children, 469 27-31; Caldwell H. Golt, 574 26-31; R. D. Hnb- 
bard, exécuter, 57 15-31; E. W. H. Jarvis, exécuter, 57 15-31; Mrs. E. H. 
Coït, exécuter, 57 15-31; L. P. Sargeant, 57 15-31; E. K. Root, 57 15-31," 

At the March term, 1866, of the said superior court, a final decree was 
made byit, recitingthat the said pétition of James B. Coït wasbrought 
to the term of said court held on the thîrd Tuesday of July, 1864, "to 
which court the same was made cetumable, when and where the peti- 
tioner appeared, and the respondents aJso appeared;" that "the respond- 
ents thereupon demurred to the sufficiency of said pétition, which de- 
murrer was overruled, and, by légal continuances, the said action came 
to the term of said court holden on the fourth Tuesday of September, A. 
D. 1866, when and where the respondents filed their answer, as on file, 
and this court, upon a hearing, found the following facts, as proved in 
said case:" The decree then quotes the findings contained in said prior 
order, made at the September term, 1865, including the matter before 
quoted herein from Said prior order, and states the réservation, for the 
ad vice of the suprême court of errors, of the six questions before set forth, 
in the terms before quoted herein from said prior order, and then pro- 



"And now, in pursuance of the advice of tbe suprême court of errors, 
given upon the réservation aforesaid, and upon further hearing before this 
court upon the question of interest upon dividends beretofore declared, this 
court doth order, adjudge, and decree as folio ws, viz.: that the legacies by said 
will to certain children of the testator who deeeased before biin are to be 
treated as intestate estate; tbat tbe children of Christopber Coït do not take 
any share in thé residuum of stock in respect to their legacy of flve hundred 
shares of said stock given to said executors in trust for him in the eodicil of said 
will; that the said Henry C. Deming does not take under said will the legacy 
of flfty shares given by said will to each of the executors thereof, nor does be 
take any interest in tbe residuum; but the said Richard W. H. Jarvis-does 
take said legacy of flfty shares, and does also take a proportionate interest in 
the residuum. The amount of the residuum of stock is flve thousand three 
hundred and forty-six (5,346) shares, of which Mrs. S. Coït takes, in the 
manner specified in said will, 1,149 21-31 shares; James B. Coït, for life, 574 
26-31; Samuel C. Coït, in the manner specitied in said will, 574 26-31; Caldwell 
H. Coït, 574 26-31; Henrietta Coït, deeeased, 574 26-31; Elizabeth E. Coït, 
deeeased, 574 26-31; S^imuel J. Coït, deeeased, 574 26-31; children of Chris- 
topber Coït, in the manher specified in the will. 459 27-31; R. D. Hubbard, 
exécuter, 67 15-81 ; R. IV^. H. Jarvis, execnlor, 57 15-31 ; Mrs. S. Coït, exéc- 
uter, 57 15-31; L. P. Sargeant, 57 15- 31; E. K. Boot. 67 15-31. And this 
court doth further find that the right, title, and interest of tbe said James B. 
Coït in and to tbe aforesaid 574 26-31 shares of stock is a life-estate only." 
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The court further found thatthenet amount of divîdends on said 574 
26-31 shares, since the death of the testator, to which said James B. Coït 
àndhis assigna were entitled, yith interest thereon, and deducting in- 
cometax paid by the executors, amounted to $84,675.01, which amount 
thedecree required the executors to pay to said James B. Coït and his 
assigns, with $830.09 as the cbsts of said pétition. This decree was 
madeMay 21, 1866. 

In pursuance of the will and codicils and said decree of the Connecti- 
cut court, the executors proceeded, in May and June, 1866, to dispose of 
the 9,9:96 shares of stock, and the accumulated dividends thereon. The 
dividends up to that time, from the death of the testator, had amounted 
to 150 per cent, oh the par of the stock, being, on the 9,996 shares, 
$1,499,400. They paid to the parties determined by said decree the 
back dividends on their primary legacies of stock and on their legacies 
of residu^ry stock. They heldjin reserve for Mrs. S. Coït, for her life, 
ber 1,000 primary shares and her 1,149 21-31 of the residuary shares. 
They transferred to Caldwell H. Coït his 500 primary shares and his 
574 26-31 of the residuary shares, and to Richard W. H. Jarvis, ad- 
ministrator of Henrietta J. Coït, (in place of Elizabeth H. Coït,) the 600 
primary shares and the 574 26-31 of the residuary shares belonging to 
Henrietta J. Coït. They passed over to the distributors of the estate 
the 500 primary shares and the 674 26-31 of the residuar}' shares given 
to Samuel J. Coït, and the 500 primary shares and the 574 26-31 of the 
residjjary shares given to Elisabeth E. Coït, and adjudged to be treated 
as intestate estate, and which shares the probate court directed to be dis- 
tributed, one-third to Mrs. Elisabeth H. Coït, one-third to Caldwell H. 
Coït, and one-third to Henrietta J. Coït, to be held by her administrator, 
R. W. H. Jarvis. Those 2,149 21-31 shares were transferred by theex- 
eciji.tiorsftçcordingly. . They held' in reserve for James B. Coït and his as- 
signées, for the life of said James B., his 574 26-31 of the residuary 
shares. They held in reserve for the four children of Christopher Coït 
(Isabelltt, Edward D. , Le Barrtn B. , and Samuel P.) the 500 primary 
shares given to theni by the second codicil, and the accumulated divi- 
dende thereon, as required, untii the youngest of them should become 
of âge, iess what was allowed for their éducation; and, when that event 
happened, they, in January, 1873, transferred to each of the four 125 
shareS( and paid to each of them one-fourth of said accumulated div- 
idends, the said Theodora D. Coït taking the shareof Edward D. Coït, 
then decëased, as his assignée. They transferred to Samuel C. Coït his 
500 primary shares and his 674; 26-31 of the residuary shares. They 
transferred to the said Isabella her 100 primary shares and her 114 30-31 
of the residuary shares, and to the said Edward D. his 100 primary 
shares and his 114 30-31 of the residuary shares. They held in reserve 
for the s?iid Le Baron B. and said the Samuel P., each of them, his 100 
primary shares and his 114 30-^1 of the residïviary shares, and trans- 
ferred to each of them his sh are when he became of âge. They trans- 
ferred to the estate of L. P. Sarg^ant its 60 primary shares and its 67 15-31 
of the residuary shares, and to tho estate of E. K. Root ite 50 primary 
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shares and its 57 15-31 of the residuary shares, and to each of the three 
executors his or her 50 primary shares and his or her 57 15-31 of the 
residuary shares. The back dividends received by the executors on the 
stock were ail disposed of by either being paid at the proper time to the 
parties receiving the transfers of stock, or by being paid into the gênerai 
estate of the testator, and so distributed, because decided not to belong 
to the parties receiving the stock as legacies. Powers of attorney were 
given by the executors to Mrs. S. Coït and to James B. Coït, respect- 
ively, to draw, during their respective lives, the dividends on their re- 
spective life^shares of stock. Thus ail the stock, and ail the back divi- 
dends on it, and ail control over future dividends on it, was parted with 
by the executors, as such, before this présent suit was brought, under 
whàt they relied upon as compétent judicial authority, purporting to 
dispose of the title to said stock and dividends, in a suit to which ail 
persons interested therein were supposed by the executors and the par- 
ties to the suit, and by the courts which adjudicated the questions raised 
and decided, to hâve been parties, except that the 2,149 21-31 shares 
set apart for Mrs. S. Coït for life remkin, to go, after her death, as pre- 
scribed by the will; and the 574 26-31 shares which James B. Coït en- 
joyed for his life remain now in the names of the executprs, to go, with 
the dividends thereon since his death, to whoever may be entitled to 
them; James B. Coït having died on the 28th of October, 1878. 

It does not appear from any record put iû évidence in the présent suit 
what questions were raised or decided on thô demurrer to the sufficiency 
of the pétition, nor that anything was decided thereon except to over- 
rule the demurrer, nor is any order on the demurrer set forth, except 
what is recited as to its being overruled, in the order and the decreeof 
the superior court which are set forth, nor doesthe record show that the 
questions raised on the demurrer were adjudged by the suprême court 
of errors, except as oral testimony âlludes to that fact. But ail parties 
hâve referred to the reports in the suprême court of errors of the case of 
Coït v. GoU, 32 Conn. 422, and 33 Conn. 270, as if they were raade part 
of the record. The case in 32 Conn. is a report of the suit brought in 
the superior court on the demurrer to the pétition, and states that the 
case on the demurrer was reserved for the advice of the suprême court 
of errors. It gives the arguments of counsel in support of and against 
the demurrer, and shows that the questions raised and adjudged were as 
to the right of James B. Colt'to a life-estate in residuary shares of said 
stock, in virtue of the primary legac}»^ of 500 shares to him in the orig- 
inal will, although such primary legacy was revoked by the first codicil, 
and as to the jurisdiction of the superior court over the subject-matter 
of the suit, and as to whether the case was one of équitable cognizance. 
The décision of the suprême court of errors discussed and covered ail 
those points, and it advised that the demurrer be overruled. The casé 
in 33 Conn. is a report of the action of the suprême court of errors 
on the six questions reserved by the superior court for the advice ôf the 
former court on the facts foùnd by the latter court, and the décision of 
the court assigna its reaaons for its answers to the questions. 
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. >, Thebill in the présent case is filedagainst Elizabeth H. Oolt, widow 
andçxecutrix, and as trustée for the ehildren of CIariS|topher Coït and 
guajr^ian of Caldwell H, Çolt, (a legatee, and claiming as beir of Samuel 
J.tÇolt and Elizabeth K. Çolt, legatees,) and as claiming an interest un- 
derthe. will; Richard D.Hubbard,executor, and as such trustée, and 
as clairning an interest upder the will; Richard W. H. Jarvis, executor, 
and as suçh trustée, aqd aa claiming, an interest under the will, and as 
admipiistrator of Henriettâ J- Coït; Caldwell H. Çolt;, S3,muel C. Coït; 
the expcutora of E. K., Root;, the executors of Luthçr ?• S^rgeant; Alice 
B. Çolt, Norman Coït, apd James Cqlt, ehildren , and ; heira at law of 
James B. Coït; and lïugh Harbinsqn, administrator pf James B. Coït. 
The bill sets forth the will and the codicils, and the proceedings thereon, 
and the qualifying of the execùtprs. It allèges that, by the clause in 
the second codicil to the, will, the four phildren of Christopher Coltwere 
substituted for the ehildren of JameQ B. Coït, under the clause in the 
original will rekting to ti^e 500 shares given in trust fqr the issue of 
James B<Colt;i that the plaintiff Theodora G. Coit became» pp the 6th of 
June, 1870, the owner, by assignaient from the administrator of Ed- 
ward. D. Coit,, 4,«peased,,of ail the right of bis estate in the residuary es- 
tate atidgtp(dî:!, and thsaccuniulations thereon, formerly belonging to 
the estate o^Samuel Çolt; that 5, 84Q shares of said «toek passed under 
the residuary clause of.tl^p will; thatithe said childrenof Christopher 
Coït hg^ve received i^nder the will only 100 shareseachof the stock lega- 
cies,i and 46!()j(ineanîpg 459 27-31) sbiares .of the residuary stock, in re- 
spect of said 400 shares, ^pd the accumulations thereon, the gross lega- 
cies tp each and the residuum thereon, and the 500 shares of stock and 
dividends thereon, so^vep in trust for them, wbich 600 shares and the 
accumulations thereon were paîd over to them on the llth of January, 
1873, deducting crédits for éducation dpring their nainority, according 
to the trust; Ijhat, in addition, they^re entitled, under the will and cod- 
icils, to 574 ?6-31 "additional shares, and more, together with the div- 
idends and accumulations thereon," for the followingreasons: (1) In re- 
spect tOvthe iegacies of 100 shares each of stock to said ehildren of Chrisr 
topher^they were eptjlle4 each to mpre shares of the residuary stock 
than wbat they so recemd, and accumulations thereon. (2) The gift to 
trustées of 600 shares^ qfj stock ip trust for the childrep of Christopher, 
in place of th.© childrenof James B-, carried to the trustées, and entitled 
the said Isabella, Edward D., Le Baron B,, and Samuel P., under the 
residuary .clause of the. Tflfiiljto receive such proportion of the stock be- 
queathed by the residuary clause as said 500 shares bear to the whole 
amount of the other lesgacies of stock given in the will and codicils, and 
the dividends declaredapd accrued , thereon since the death of the testa- 
tor. (35 Said childrqn of Christopher are also entitled, under the re- 
siduary clause pf the wiU, to such proportion of the 674 26-31 shares of 
residuary stock noiv in thehands of the executors, in which said James 
B, claim«d a life-estate, as said gift of 500 shares in trust and said Iega- 
cies qf 100 shares eaçh tosaid childrep (making 900 shares in ail) bears 
to the wholeaniountofjegacies of stock given in. tb^ will. (4) As the 
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plaintiffs hâve hitherto receîved less than their lawful proportions of the 
residuary stock and of the accumulations thereon, they are now entitled 
to receive the whole of the 574 26-31 shares now in the hands of the 
executors, the income of which was paid to James B. during his life, in 
order to aid in making them equal with the other residuary legatees; 
and that, so far as any of said residuary stock and the accumulations 
thereon, rightfully appertaining to them, or to their said trustées in trust 
for them, hâve been transferred to said executors and trustées person- 
ally, and distributed and transferred to other parties, who, or whose 
légal représentatives, are défendants herein, the equities between said 
défendants and the plaintiffs in the premises should now be adjusted by 
the court, so as to make good and restore to the plaintiffs the stock right- 
fully belonging to them under the will and codicils, and the accumula- 
tions thereon. 

The bill also allèges that, when the testatordied, the said Edward D., 
Le Baron B,, and Samuel P. were minors; that the last two continued 
minors until after the termination of proceedings had in the superior 
court and the suprême court of errors with référence to the will and codi- 
cils; that the rights of said children under the will and codicils could be 
lawfully asserted only by a guardian ad lUem, in the matter of their 
claims to residuary stock in respect of said legacy of 100 shares eaoh, and 
by said executors in their capacity as trustées in the matter of their daim 
to residuary stock in respect of the 500 shares given to said executors in 
trust; that said children wére not, in said proceedings, or in any pro- 
ceedings with référence to their claims to residuary stock, in respect of 
said legacies of 100 shares each, represented by any guardian ad litem, or 
by any ona in any capacity, and, in respect to their rights to residuary 
stock under said gift to said trustées for them of said 500 shares of stock, 
in place of thei rights of said children being asserted by said trustées, the- 
plaintiffs are informed,;on the 27th of December, 1878. that said exec- 
utors not only did riot âppèar and urge the claims of said children in re- 
spect of«aid residuary stock, under said gift of 500 shares of stock, but 
waived thesame, and by coUnsel and by written brief opposed the claims 
of said children in respect thereof, so that, in fact, the claims of said 
children under said will were at no time legally madé, set up, heard, or 
passed upon in any of the proceedings with référence to said will and 
codicils; that, had said children been represented in said proceedings, 
and their claims presented and urged in respect to said legacies to them 
directly of said 100 shares each, and in respect of said legacy of 500 
shares in trust, said additional shares of stock and accumulations thereon, 
as claimed iû said bill, would bave been delivered and paid over to 
them; that said executors and trustées prétend that said children of 
Christopher are not entitled, by reason of said legacy of 500 shares in 
trust, to any share in the original residuary stock, or to any share in 
the 574 26-31 shares of residuary stock in which said James B. has en- 
joyed a Ufe-estate, or to any additional original residuary stock and div- 
idends, in respect of said legacies of 100 shares each to said children, 
and, in support of such pretenses, allège said proceedings as affecting the 
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rights of tbe plaintiffs; that the plaintiffs are entitled to such additiohal 
eharesand accumulations thereon, and are not barred from claiming them 
because of said proceedings, and for the foUowing reasons: (1) The 
said Edward D. arrived at âge pending sàid proceedings, and the said 
Le Baron B. and Samuel P. continued to be minors until after the ter- 
mination of said proceedings, and neither of said minor children were 
represented in said proceedings by a guardian ad litem, The only guard- 
ian of them, pending said proceedings, was a gênerai guardian of their 
persons and estâtes, to-wit, their mother, said Theodora G. Coït, ap- 
pointed by said probate court, and she had no power to represent them 
in said proceedings on the questions of their rights and claims undersaid 
will and codicils, and did not in fact at any time appearin said proeeed- 
ii^s. (2) The questions affecting the rights of said children in respect 
of said legacy of 500 shares in trust could not be passed upon in any 
proicéedings until the youngest, said Samuel P., arrived at the âge of 21 
j'iearsv (S) The said trustées of said children were not summoned to ap- 
peariip! said; proceedings in their capacity as said trustées, and entered no 
appeaiïance therein in said capacity, on behalf of said children, and em- 
plbyéd no coùnselto appearbeforesaid courts in their behalf as said trus- 
tees| and in défense of the rights of said children, under said residuary 
clause of said will, inreepect of said gift of 600 shares of stock in trust, 
and no. issues were made up by said trustées before said courts in said 
proeeedingsi involving the rights of said children, under said will and 
codicilvtoi said residuary stock, in respect of said gift to said trustées, as 
so claimed. (4) If said Cîolt, Hubbard, and Jarvis, summoned to ap- 
pear in Said proceedings asexecutors, were deemed to be before said 
courts as trustées for. said children, said proceedings cannot be held to 
affect or impair the rights of said children under said will and codicils, 
because said trustées, by: their counsel, appeared before said courts, and 
actively opposedthe claimof said children to said residuary stock, in re- 
spect of said gift of 500 shares in trust. (6) Said Theodora G. Coït, 
during the pendency of sadd proceedings, was unacquainted with légal 
business, -and, owing thereto, did not apprehend it to be her duty, as 
guardian of said minor children, to appear, in response to the citation 
annêxed to the bill in the auperior court, in their behalf, or as such 
guardian, and did not in fact employ counsel to appear, orherself appear, 
tp défend agaînst, or to answer, or to become a party to, said bill, in 
either of said courts; and the said Isabelle was at the time of said proceed- 
ings also unacquainted with légal business, and, owing thereto, employed 
no counsel- to appear for her or to défend her interests, and supposed, 
as did alsto her husband, until about the Ist of January, 1879, that said 
executors had advocated her claims in her behalf, and had endeavored 
to présent them properly 16 said courts in her behalf. 

The bill further allèges that the executors, on the probate of the will, 
took upon themsélves the exécution of ail the trusts therein contained, 
andfromtimiô to time théreafter assumed to act as trustées undersaid 
bequèets to^them in trust for the plaintiffs, and hâve continued so to acti 
eT:âr sihGejand are accountable as such to the plaintiSs, and now holdj 
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in trust for the plaintiffs said 574 26-31 shares in which said James B. 
formerly claimed a life-estate; and that said Coït, Hubbard, and Jarvis 
sometimes further prétend that, on the llth of January, 1873, on the 
strength of having transferred and paid over to the plaintiffs 500 shares 
bequeathed to them as trustées for the plaintiffs, and the accumulations 
thereon, they obtained from each of the plaintiffs a certain written in- 
strument, purporting in each case to be a receipt to said respondents as 
trustées, and releasing and discharging said respondents, trustées as 
aforesaid, from ail further accountings, actions, or causes of action for or 
on account of said trust thereof, and further prétend that, on the strength 
of having paid over and tradsferred to the plaintiffs the property coming 
to the plaintiffs from them as execntors, under the terms of said will, 
they , at that time, as executors, obtained from the plaintiffs a certain 
other written instrument, acknowledging the receipt irom them, as exec- 
utors, of $2,975.24, as the proportional share of the plaintiffs in the bal- 
ance then in the hands of said exeCutors, and also acknowledging the 
receipt of the varions other property coming to the plaintiffs from said 
respondents as executors, and, in considération thereof, releasing the said 
respondents as executors from ail further accountings, actions, and causes 
of action therefor, except as to the question of their interest in the re- 
mainder of the said 574 26-31 shares claimed to bave been bequeathed 
to said James B. for life. The receipts to the trustées were four in num- 
ber, under seal, and in this form: 

"Keceivecl of Elizabeth H. Coït, E. D. Hubbard, and H. W. H. Jarvis, 
trustées under the will of the late Samuel Coït, my proportional sbareof 500 
shares of the capital stock of the Colt's Patent Fire-Arms Co., bequeathed in 
«aid will to said trustées, in trust for the children (except the oldest) of Chris- 
topher Coït, and of the accumulations thereof, viz., shares, 125, cash, $31,- 
759.01; in considération whereof I hereby release, discharge, and acquit the 
said Coït, Hubbard, and Jarvis, trustées, as aforesaid, of and from any and 
ail further accountings, actions, or causes of action for and on account of 
said trust. January 11, 1873." 

There was one receipt to the executors, signed by the four, under seal, 
in this form: 

"Received Hartford, January 11, 1873, of Mrs. Elizabeth H. Coït, R. D. 
Hubbard, and K. W. H. Jarvis, executors of the late Samuel Coït, deceased, 
the sum of two thousand nine bundred and seventy-flve dollars and twenty- 
four one-hundredths, ($2,975.24.) being our full proportional interest and 
share in the balance of said estate in hands of said executors, as per their 
final administration account this day rendered and accepted in the Court of 
probate; and, having previously received in full the varions other sùms, leg- 
acies, annuities, devises, and distributions coming to us under said will and 
previous settlements and administrations, to our entire satisfaction, we hereby, 
in considération thereof, release, discharge, and acquit said Coït, Hubbard, 
and Jarvis, executors, as aforesaid, of "and from any and ail further account- 
ings, actions, and causes of action, excepting, however, the question of our 
interest in the remainder of the 574 26-31 shares of the capital stock of the 
Coites Patent Fire-Ârms ManufacturingCo., bequeathed in said will to James 
B. Coït for life, the title to said remainder being undetermined." 
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The bill allégea thaf the payments and transfera ôf stock aforesaid 
were not a full settlement and satisfaction with and to the plaintiffs of 
and for the amounts of stock, and the accumulations thereon, to which 
the plaintiffs and theirsaid trustées are and were eptitled undersaid will; 
that on the lOth of January, 1873, the said Samuel P. having attained 
his majority on that day, the said If'rank E. De Wolf, Le Baron B., and 
Samuel P. arrived at Hartford from distant parts of the country ; that on 
the next day they went to Colt's armory in Hartford, and there met the 
said Hubbard and Jarvis; that thereupon certain instruments were 
drawn, either by or at the dictation of said Hubbard and Jarvis, and 
the respondents, as trustiees, paid over to the plaintiffs the said 500 
shares, and the said balance of the accumulations thereon, and, as exec- 
utors, paid over to the plaintiffs $2,976.24, represented by them to be 
the balance in their hands, as executors, belonging to the plaintiffs; that 
said Hubbard and Jarvis made no explanations to the plaintiffs of their 
rights under said will and codicils, nor that the plaintiffs had any i'ur- 
tber rights thereunder other than to receive said amounts; that the plain* 
tiffs had no previous notice or knowledge that the respondents would 
ask at that time for any reçeipts or instruments to be made by the plain- 
tiffs; that said instruments were made without délibération, and with- 
out time or opportunity therefor, on the part of the plaintiffs, and with- 
out full and compétent knowledge on their part of their rights under 
said will and codicils, and in ignorance of the course pursued by said 
respondents in the said proceedings in said courts, in filing a brief in op- 
position to their oVra rights as tfnstees of the plaintiffs, and to the rights 
of the plaintiffs as their ce0d8 que trustent, and in ignorance of the man- 
ner in which the said deçree had been obtained; that the plaintiffs had 
great confidence in said Hubbard and Jarvis in the matterof their rights 
in the promises, especially in view of their fiduciary relations, and were 
inclined to readily comply with any request from them in relation to the 
making of any instruments of receipt'Which said Hubbard and Jarvis 
might indicate as being necessary and propér, and ho allusion was made 
to said residuary stock, nor was it suggested that said instruments would 
ever be claimed to be a reléasè of any of the rights of the plaintiffs, or 
of their trustées, therein; that said residuary stock, or their proportion 
thereofj or their, or their trustées', interest therein, did not form a part 
ôî the transaction, and were not covered by either of said instruments, 
but the receipt to the trustèèis related only to the 500 shares, and the ac- 
cumulations thereon, refeWéti to therein, and the trust as to said amount 
df said stock,;ahd cannotbé beld to extend furthèi: ithah that in its effect; 
and the receipt to the executors related only to theproperty coming to 
the plaintiffs from the responcients strictly as executors, on account of 
the property given by the will directly to the plaintiffs, and not to any 
stock or property bequeathed to trustées of the plaintiffs, and was not 
tihderetood by ahy of saîd parties as referring to any property given by 
éaid will in tjtist; and that said instruments cover only thé amounts of 
stock, property, and money açtualh' transferred and paid over by the 
respondents, and were withonl any other or further considération there- 
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for, and do not operate as a release for anything fiirUier tbàn saîd 
anaounts. 

The bill farther allèges that the said Coït, Hubbard, and Jarvis some- 
times also prétend that, as executors, they hâve, from time to time, filed 
in the court of probata for the district of Hartford their accounts rela- 
tive to said œtate and its settlement, and that the same were passed upon 
by said court, and duly approved, and are a bar to the prosecution of 
said daims of the plaintife; that the plaintiffs removed from the state 
of Connecticut in April, 1866, and bave never since resided in that state, 
and did not réside there when said accounts were filed; that they re- 
ceived no actual or sufficient notice of the filin^ of said accounts, or of 
any proposed action thereon; that the plaintiffs, or some of them, were 
minors at the time of the filing, exeept when the last one was filed, and 
on the day that one was filed the youngest attained bis majorltyj that 
the said trustées of the plaintiflfs wére not legally cited to appéar, iand 
did not appeâr, and said niinors Were not legàlIy represented in the pro- 
ceedinga before said court of probate, and were not présent, and w^re 
not boMnd thereby; and that, in.any event, whatever may bave beeu the 
proceedings in said court 'of probate, they are not a bar to the prosecu- 
tièn of said rights of the plaintiffs. The bill prays that said stock claimed 
by thé iplaintiffs under said "will and codicils, ând the accumulations 
tbereolft, may be delivered'and pàid ovèr to the plaintiffs by said èxec- 
Titors and trustées, and that they raay be decreed to account respecting 
the residqary stock and accumulations thereon coming into their banda 
as executors and trustées as, aforesaid, and especially with référence to 
the résidhkry stock and thé accumulations thereon in respect of and ap- 
pertàîriiiigtb said gift of 500 shàres of stock to them in trust for said 
childrëri. 

It àppéars to be conceded by ail parties that the stock distributàble as 
residuary stock was 5,346 shares. The plaintiffs contend that, if it be 
îield that James B. Coït was notentitled to any intereét in thé 5,346 
fihares, and that the exeéutors, in trust for the' children of Ghristopher, 
-(excepf the oldest,) were entitled to some of the 5,346 shares, basèd on 
the priîpary legacy to the executors, in trust for said children,; of 500 
shares, then the distributic . of the 5,346 shares would be as follows: 

SRiJlBS. 

Mrs. S. Coib, for life. - - ■ ■ - - ■ - - 1,149 âl-31 

^rhetwasurviviiig children, - - - . , 1,149 21-81 

ïhe two deceased children, {intestate estate,) ... 1,14921-31 
TJhe executors, in tiust for the children, (exeept the oldest,) on 

the 500 shares, -, 574 26-31 

«amuel C. Colt, • - - - • . . 674 26-31 
The chiMren of Christopher, (exeept the oldest;) on the 400 

shares, - - - - . - . 459 27-31 

L. P. Sargeant, - • - . - - . 67 15-31 

E. K, Boot, . . • - - . . 67 15.31 

^he execjitors, • - • - -, - - 17214-31 

'■■: T,,:.: . , . ■• R3i6 
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In the abpre event, the plaintifis daim to be entitled to receîve, aa 
their 574 26-31 shares of the 5,346, the 574 26-31 shares now in the 
hands of the executors, and to be entitled to the dividends from the death 
of the testator on the 574 26-31 sharea. The amount of those div- 
idends they represent to be 226 per cent., being a total of over $140,000. 

The plaintifis further conténd that, if it be held that James B. Coït 
was entitled to a life-estate in some of the 6,346 shares, and also that the 
executors, in trust for the children of Christopher, (except the oldest,) 
were entitled, to some of the 5,346 shares, based on the primary legacy 
to the executors, in trust for said children, of 500 shares, then the dis- 
tribution of tbe 5,846 shares would be asfoUows: 

8HASES. 

Mrs. S. Coït, for Ufe, - - - . - - 1,038 6-103 

The two survlving children, - .... 1,038 6-103 

The two deceased children, (intestate estate,) - - - 1,038 6-103 
The executors, in trust for ihe children of Christopher, (except 

the oldest.) on the 500 shares, - - - - - 619 3-lOS 

James B; doit, for life, . . . . . 519 8-1C8 

Samiieia Coït, - ... . - - 519 8-lOa 
The children of Christopher, (except the oldest») on the 400 

shares, - - - - - - - - 415 23-103 

L. P. Sargeant, • - - - • - 5193-103 

E. K. Bodt, - - - . . .. , 6193-103 

The executors, - - - . . ., 155 73-103 



5,346 

In the last atpve named event, the plaintifiîs claim that the increaae 
of shares givéji to each legatee by the exclusion of the executors, a» 
trustées for the children of Christopher, (except the oldest,) from shar- 
ing in the residuary stock, in respect of the 500 shares, was as foUows: 

8BABE8. 

Mrs. S, Coit, for Ufe, - . ;.-' . . . . 111.62 

The two survivlng children, - - - - - 111.62 

TbetwQdeceastid children, (intestate estate,) • - - - 111.62 

James B. Oolt, for life, - » - - - - 65.81 

Samuel C. Coït, ^ - - 55.81 

The children of Christopher, (except the oldest,) on the 400 shares, 44.65 

L. P. Sargeant, - - - - - - - -5.5& 

;E.K. Root, - . 5.5& 

The executors, - - - ... . . 16.74 



619.03 



; They also claim that, whîle the trustées are responsible to them for so 
many of said 519.03 shares as belongto said trustées, said trustées bave 
t& right to resort to each of the above récipients for the shares so received 
by said récipients, and which rlghtfuUy belonged to the trustées for the 
•plaintiffs; that,' taking ont frorn thè 574 26-31 shares now in the handa 
of the executors as the James B. Coït life-stock the 55.81 excessive share» 
he eiyoyeâ the use of, and giving them to the plaintiffs, there remaiu 
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to be distributed among the legatees, including the plaintiffs, 519 3-103 
eharea, as folio ws: 

SHABBS. 

Mrs. 8. Golt 111.62 

The Iwo surviving chlldren, - - • • • 111.62 

The twodeceased chiidren, (intestate estate,) - ... 111.62 
The exeoutors, in trust for the chiidren of Christopher, (except the 

oldfcst,) on the 500 shares, ...-.- 55.81 

Samuel C. Oolt, - - 65.81 

The chiidren of .Christopher, (except the oldest,) on the 400 Shares, - 44.65 

L. P. Sargeant, • - 5.58 

E. K.Root, - 6.68 

The executors, .... . • 16.74 



519.03 



They also claim that, under the right of the trustées so to resort or re- 
coup, as the amouuts of stock so to be recouped happen to correspond 
to thé amount each legatee is entitled to in such distribution, the entire 
stock may be taken in recoupment; that the plaintiffs would thus hâve 
received, through their trustées, under a proper distribution, in the first 
place, 519 3-103 shares more than they received, with the accumulation 
thereon fron» the death' of the testator; and that they are also thus enti- 
tled, by the'death of James B. Coït, to 55.81 shares of the 574 26-31 
shares which James B. had for his life, and whioh are now to be dis- 
tributed, with the accumulations thereon since the death of James B., 
thus entitling them to ail the 574 26-31 shares. In respect, however, 
to those accumulations, the plaintiffs, in either of the above two views 
of distribution, waive ail claim against the trustées personally for any 
dividends which went to L. P. Sargeant, E. K. Root, or James B. Coït, 
and insist only on the dividends which went to Mrs. S. Coït and her 
chiidren, and to Hubbard and Jarvis and to Samuel C. Coït, being the 
dividends on 407.41 shares, and which they represent to amount to over 
$100,000. It is thus seen that the pecuniary amount involved in this 
suit is considérable. The stock claimed is within the control of the ex- 
ecutors, but the dividends claimed hâve been received by tlie parties who 
are now called upon to refund them. It is contended by the plaintiffs 
that their trustées can resort for thèse dividends to the parties défend- 
ant to whom the stock was erroneously distributed. 

Elizabeth H. Coït, Mr. Hubbard, and Mr. Jarvis bave put in a fuU an- 
swer to the bill. Samuel C. Coït by answer adopts it, and so does Elizabeth 
H. Coït, as guardian of Caldwell H. Coït. Alice Coït, Norman Coït, 
and James Coït, the chiidren of James B. Coït, answer, denying that 
the plaintiffs are entitled to any part of the 574 26-31 sliares in which 
James B. enjoyed a life-estate, and alleging that James B. was entitled 
to a fee in said shares, and that they, as his only heirs at law, are en- 
titled to a fee in said shares; also denying that their interest in the re- 
siduum of the stock, in respect to the legacy of 500 shares given to the 
executors in trust for the lawful issue of James B., was taken away by 
any codicil,ànd claiming that they are entitled to a sharein said residuum 
v.48F.no.6— 26 
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ÎQ; respect to said legaçy of 500 sljftyes, aod claiming that there was no 
revocation of their interest in said residuura; and adnçiittingall theother 
allégations in the bill not inconsistent with said déniais. No other an- 
swers appear to hâve been put in to the bill, nor does it appear whether 
the other défendants bave been served with process. 

The answer of Elizabeth H. Golt, Hubbard, and Jarvis is joint. It 
admits that they hâve the 574 26-31 shares, the income of which they 
paid to James B. diifing bis life, and that he is dead. It averS that the 
said IsabçUa^ Le iBaron B., and, Samuel P., and also Edward. D.,were 
made parties to the pétition of James B., and were duly served with 
process -therein; that at that time the said Theodom D. was the mother 
of the said Edward, Le Baron, and Samuel, who were then minors, and 
was îhen their légal guardian, and, in her capacity as such guardian, 
was 'inade a party to said proceedings, and served with process therein; 
that, ail the plaintiffa and défendants in the présent bill, or those who 
then Içgally representcd them, were also made parties to those proceed- 
ings; tbat^aid minors and their said guardian did iafaot appear in said 
suit, by counsel employed for them, to-wit, Henry C. Bobinson, of Hart- 
ford, at the term of the court to which said proceedings were made re- 
tumable, and did appear and beeome parties to said proceedings, and 
was duly heard therein by said cpunsel, who was so bmployed by them; 
that in the decree of said court it was foUnd as a factithat the parties to 
said proceedings appeared by their respective, counsel, and the said 
minore ;*ere duly represented by their guardians; that the said decfee 
in said; cftttse imports absolute verity, and is conclusive as to the mat- 
ters sojfound, and is binding and conclusive on the plaintiffs; and 
that< ftcçètding to the la w and praOtice in the state of Connecticut, when 
minora are made défendants in an action at law or in equity, and they 
hàve 8* djuly-appointed guardian, which guardian js cited to appear, and 
does ap|)ear, iA the suit, it is not usual ot necessary to hâve any spécial 
guardiaa ac^ Uiem appointed. The answer recites thé said contents of 
the said decree or judgment of March term, 1866j: and allèges th^t it is 
in full force; that, in pursuançe ef it, and in accordance with it, they 
did thereupcJn divide up and transfer, to and amông the respective per- 
sons SO; held thereby to be entitled to, the same,' tbe whole of said re- 
siduum-of stock, and thereupon filed in the court of probate for the dis- 
trict of Hartford their account, as executors, of the settlement. of said 
estatcj sbowùig the; disposition somade by them of the residuumof said 
stock, and also of that specifically devised, which said account was, on 
the 2d of July, 1866, legally allowed by said court» and said alloWance 
is in full force; that afterwards the said court of probate duly appointed 
distributors to distribut© ail the testât©; estate not specifically devised, 
and they njftde such distribution., 8n4 the same was, on the l4th of 
July, 1866, i;etu,rned to said court, and was by it approved, and is still 
in full force»; that on the 5th of August, 1870, and Ûie lOth of January, 
1873, they filed furtheraccounts of the settlement of said estate as such 
executors, by which said estate was fînàlly settled, which accounts were, 
on .said respective days, allowed byiSaid. court, and said allowançe is in 
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full force; and that said decree of said superior court, and the orders of 
said court of probate, in the settlement of said estate, and the convey- 
ances of said stock in accordance therewith, are final and conclusive as 
to ail matters therein contained, as against the plaintiffs, and a bar to 
the further prosecution of this bill, so far as the rights of the plaintiffs 
to any part of the residuary stock are concerned. It dénies that the 
plaintiffs are or M'ere entitled to any more shares of said residuum than 
they hâve received, or any accumulations thereon. It sets up the said 
proceedings which took place on the llth of January, 1873, the said 
receipts and discharges given to the trustées, and the said receipt and 
discharge given to the executors, the former as a settlement of ail mat- 
ters connected with the said trust stock, and the lalter as a settlement 
of ail claims of the plaintiffs against the estate, under the will or other- 
wise, and against the défendants as executors. As to so rnuch of 
the bill as refers to their action in the suit of James B,, the answer 
avers that they were cited to appear therein as executors of said will, 
and did appear therein; that they eraployed counsel in whora they had 
confidence, to-wit, Benjamin R. Curtis, Origen S. Seymour, and William 
W. McFarland, to appear in said cause, and présent such questions for 
the considération oi said court, regarding the construction of said will, 
as to them should appear well founded in the law, which was so done 
by said counsel; and that the défendants, as such executors, "did not 
appear or act particularly as trustées for or on behalf" of the plaintiffs, 
because the plaintiffs were duly made parties to the proceedings, by 
themselves and by their guardian, and appeared therein by able counsel, 
and were fuUy heard. As to so much of the bill as asks for the whole 
or any part of said 574 26-31 shares of stock in which a life-estate was 
given to said James B., the answer says that the défendants hold the 
same as executors for the persons duly entitled thereto under the will, 
and are ready to dispose of the same in accordance with the orders of 
any proper court haviug jurisdiction thereof; and it submits to the court 
the question whether or not the distribution of said shares does not b}' 
law appertain to the probate court for the district of Hartford, in which 
such estate was settled. 

It is important, in the first place, to see what was decided by the 
suprême court of errors, and the scope of the décisions, as to parties 
and subject-matter. It is évident that James B. Coït, the plaintifl in 
the suit, supposed that he was bringing before the court, and in the 
proper way to make the decree in the suit not only binding, but filial, 
ail the parties whose interests could be affected by the decree for which 
he asked. The pétition avers that the respondents to it bave or claim 
Bome interest in the residuary stock, (that alone being the subject- 
matter,) and that it is necessary that each of them should be made par- 
ties to the proceedings, "that their respective rights in said residuum 
may be so ascertained and fixed as to be binding on ail said parties.'* 
ïhis was the scope of the suit, and the pétition accordingly prayed that 
the court would "ascertain and fix the amount of said residuum, and 
the jtarties entitled thereto, and their proportions under said will." It 
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was necessary that the court should do so, in order to enable it to com- 
ply with the further prayer of the pétition, to ascertain and fix the num- 
ber of shares in which the petitioner bas an interest under said will. As 
the pétition and the will and the codicils disclosed who were parties 
Interested, and showed that the executors were trustées for the chil- 
dren of Christopher in respect of the 500 shares, and that some, and 
who, of such children were minors, and that the executors, as such, 
and said minors, and the guardian of said minors, were parties, and as 
it appeared that ail of them, and ail other parties to the suit, had been 
served with process in it, it is manifest that the two Connecticut courts 
and the parties défendant and their counsel must hâve believed that 
there was no defect of parties. No suggestion to such purport appears 
to hâve been made by any party or counsel or court; whereas, if there 
was any such defect of parties, such suggestion was as obvions, then, to 
the experieneed counsel Und the learned courts as it can now be to any 
one in this suit. It was the interest of ail persons then before the su- 
perior court that ail theproper parties should be before the court, as the 
residuary stock was to be adjudicated upon and disposed of, and it was 
distributed ûnder the decree which was made. It would certainly be a 
most extradrdinary resuit if Connecticut counsel and Qonnecticut courts 
could be held to hâve been so wanting in discernment as to bave per- 
mitted the rights of minors to be adjudged without â prëper représenta- 
tion before the court of the minors, and of those having the légal titleto 
the property in which the minors were interested. Nor can it be sup- 
posed that this point passed sub sUentio. The question of proper par- 
ties was one So important to be considered that it must bave been con- 
sidered; and the fact that no suggestion in regard to it was raised by 
parties or court proves quite as much that a suggestion às to defect of 
parties occurred, and was rejected as without foundatioh, as it does that 
it did not occur; while if, when it occurred, it apjpeared to bave the 
eemblance of soùndness in it, it would bave been formiatlly raised. It 
appears in 32 Conn. that Mr. McFarland, in àrguing in. support o" 
the demurrer, and urging thàt the proper forum for the suit was the 
court of probate, and making other objections to the bill, did not con- 
tend that the pétition was demurrable for want of parties, but urged 
that the bill invôlved a settlement of the estate and of the rights of aU 
parties in it. 

ïhe main question considered by the suprême coUrt of errors in 32 
Conn. was whether the revocation, in the first codicil, of the legacy of 
600 shares, which the will had given to James B. for life, with remain- 
der to bis issue absolutely, applied to and canceled the bequest to 
James B. Coït in the will of his ratable proportion bf the residuary stock. 
The court said that, but for the provision in said codicil, James B. would 
bave had at least a life-estate in 500 shares, and at least a life-estate in 
his ratable proportion of the residue of stock not specifically bequeathed. 
Guided by the princîplé that it must be governed by the intention of 
the testator, to be determined by settled rules, which rules it distinctly 
lays down, it arrived at the conclusion that the bequest of a share of the 
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residuary stock to James B. had not been revoked. The rules, as it 
stated iheoQ, were thèse: 

"(1> The construction is to be put upon the instrument as a whole, and 
not upon detacbed portions of it. (2) If there is a codicil, that is to be read 
in connection with tlie will, and the construction is to be put upon the whole, 
as one instrument. (3) The intention is to be inferred frorn the language 
used by the testator, explained, if necessary, by paroi proof of such extrinsic 
circumstances as will throw light upon the meaning of the words used. (4) 
The court is not at liberty to indulge in conjecture as to what the testator 
would hâve done if a particular subject had been brought to his attention, or 
as to what he may bave supposed he had done by the language used in his 
will, (5) The différent parts of a will, or of a will and codicil, should be 
reconciled, if possible. (6) Where a bequest bas been once made, it should 
not be considered as revoked, unless no other construction can be fairly put 
upon the language used by the testator, " 

Nowhere are the true rules for interpreting a will and a codicil, with 
a view to ascertain the intention of the testator, more appositely or more 
tersely stated. The court remarked that the revocation was only of the 
legacy of 600 shares, which was, plainly, the first 500 shares; that the 
bequest of f he residuary shares was in a différent clause of the will from 
the bequest of the first 500 shares to James B., and had no référence to 
the first clause, except for the purpose of describing the legatees; that 
James B.was as well specified to be a legatee of residuary stock by de- 
«ribing him as already a legatee as if the bequest had been of a given 
number of shares of residuary stock to him by name in the residuary 
•clause; and that the revocation in regard to James B. was spécifie, and 
not in gênerai terms, as in the second codicil, in respect to the children 
of James B., revoking ail legacies before made to them, or for their use. 
The respondents in that case urged that the will and the codicil ought 
to be read as of the date of the codicil, and that, therefore, after the cod- 
icil was executed, James B. was no longer a legatee of the 500 shares, 
and so the bequest of the residuary shares would not apply to him. To 
this the court replied that reading the will as of the date of the codicil 
would not strike out of the will the clause containing the legacy of 500 
«hares, but would hâve the effect merely to insert the codicil as the last 
«lause in the will, and the bequest of the residue, to be divided among 
those "to whom I hâve hereinbefore given legacies of stock," would stiU 
bave the construction which the court had given to it. The respondents 
in that case also urged that the bequest of residuary stock was auxiliary 
io the previouB bequest, and that with the revocation of the earlier one 
the later one fell. To this the court replied that the rule had no appli- 
cation to thèse bequests; that there was no connection between différent 
shares of stock, and no common use of them,, and they could be helà 
with equal convenience separately or together; that no case could be 
found where it had been held that a revocation of one devise opérâtes as 
a re vocation of another devise of merely the same kind of property; that 
there would be no propriety in such a rule, and no reason for its adop- 
■tion; apd Ihat the implication of a revocation of one legacy from the ex- 
press spécifie revocation of another ariaes solely from the dependence of 
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the former on the latter. The court further observed that the statement 
in the codicil of the dissatisfaction of the testator with the conduct of 
James B. would alone be no ground for implying a revocation, though 
in the case of a doubtful construction it might, perhaps, turn the seale. 
The court then alluded to the argument that there was virtually but one 
legacy to James B., because the testator had determined to divide ail of 
the stock ainong certain persons in certain proportions, and, not being 
certain how much there would be at his death, gave certain specified 
amounts to the legatees, in the proportion in which heintended to divide 
the whole, and then gave, as a part of the same bequest, the indefinite 
residuein the same proportions, adopting this course in lieu of bequeath- 
ing the Whole at once, in proportion to certain numbers. To this argu- 
ment thé court replied that the most that conld be said of it wîth any 
certainty was "that this may hâve been his intention;" that the claira 
was not corroborated by anything in the will or codicils, unless it might 
be tlie unfriendly feeling exhibited by the testator towards James B. ; 
and that, on the other hand, the facts that the bequests are in form sep- 
arate, thàt the bequest of stock to James B» is conditional, while the be- 
quest of rfesiduary stock is not, that the revocation names specifically the 
first bequest, and that it was improbable the testator would neglect t» 
make any bequest to a brother, were particulars, ail of which were cal- 
culated to favor a difièrent construction. The court added that, it being 
settled that à Second legacy Will never be presumed to be a dépendent 
legacy, but tbiat, on the oontrary, every legacy independent in its terms 
will be preaumed to be independent, aud to make it otherWise a clear 
intention mùst appear on tbe face of the will, or will and codicil, it fol- 
lowed that the second legacy to James B. must be regarded as an inde- 
pendent legacy, and, consequently, notaffected by the revocation. On 
the point taken, that the reràedy was not in the superior court, but was 
in the court of probate, the court said thatj on the allégations of the pé- 
tition, the time had arrived for the payment of the legacies; that they 
were payable by ibrce of the' will itself, and it required no action of the- 
court of probate to give the legatees a right to recover them; that a suit 
would lie to recover the legacy; and that, the legacy being one of spé- 
cifie shares of stock, a suit in equity in the superior court would lie ta 
enforce the transfer of the stock, and it would also lie for an accounting 
in regard tothèdividends which had been received on the stock by the 
defendadts iii a fiduciary capacity. 

It is true that thiis décision on the demurrer, establishing the right of 
James B., did not directly décide against the right of the children of 
Christopher. The clause in the original will, giving 500 shares in trust 
for the issue Of James B., and the clauses in the second codicil, revok- 
ing ail legacies to or for tiieusé of said issue, and giving to the children 
of Christopher a bequest, were not under direct considération, or in- 
volved, in the décision on the demurrer. * But the suprême court of ér- 
rors, having decided, on the demurrer, in S2 Conn., that the residuum 
of stock was given independently by the will to the persons and parties 
to whom stock had befbre jh the will been given, and, so, that a share iii 



ooLT », œM. 407 

the residuum was ^ven to James B., held, in 33 Conn., when called où 
to pass on the rights of the children of Christopher in the residuum, in 
respect of their 500 shares, the converse of the same proposition, and 
decided that it logically followed from their prier décision that persons 
and parties to whom stock had not before in the will been given could 
not take stock under the residuarj' clause, and, so, that a sharein the re- 
siduum was not given to the children of Christopher in respect of their 
500 shares. Acting on the view that the one décision may logically 
follow from the other, while at the same time contending that the one 
décision does not logically follow from the other, the plaintiffs' counsel 
bavey in argument, addressed themselves to utidertaking to show that 
the décision of the Gonnecticut court in favor of the right of James B. 
was enroneous, with a view of getting rid of the efifects of the construc- 
tion which was put on the will and the first codicil in the décision on 
the demurrer. This they hâve done, assuming that it is open to the 
plaintiffs to hâve the question considered anew in this suit, as if it had 
never been raised in the former suit, because of the before mentioned 
alleged defects as to parties in the former suit, i 

The view of the plaintiffs' counsel is that the proper construction of 
the will and oodicils is such that, if James B. can hâve no right to a 
share in the residuary stock, the children of Christopher must, for the 
same reason, hâve a right to a share in it, in respect of the bequest given 
to them in the second codicil. It is proper, therefore, to consider sutoh 
right of James B. in thelight of theviews now urged. The arguments 
of «ounsei against the right of James B. are set forth in tbe report 
in 32 Conn. The leading counsel for the défendants was Mr. B. R. 
Curtis, of Boston. He urged that; on the three papers, taken as one 
testamentary act, the testator did not intend that the residuary stock 
should go to any persons who were not prior legatees of stock; that he 
meant that a class of perSons shpuld hâve the residuum divided among 
them; that the exclusion of a person from the class excludes him from 
sharing in the residuum; that the revocation of legacies of stock by the 
codicils had the effect to make the révocations increase the residuum; 
that this increase was intended for the benefit of the spécifie prior lega- 
tees, in the proportions of their legacies; that, in view of the confirming 
clause at the end of the second codicil, the will was to be construed as 
if the original had been rewritten as altered, omitting the revoked parts, 
and substituting new legacies in place of old bnes revoked; that it was 
to be read as if writtén jit the date of the last codicil, and with ail the 
revoked legacies omitted aiid the substituted legacies inserted; that, un- 
der that rule, the will conld no longer speak of James B. as the legatee 
of 500 shares, and, if it could not speak of him as such a legatee, it 
could not as a legatee under the residuary legacy, which gives the re- 
■maihing stock to the prior legatees of stock; and that, under the oppo- 
site construction, the 500 shares originally given to James B. fall into 
the residuum, and James B., if taking a share of such residuum, takes 
a part of the very 500 shares which the testator had declared he should 
not take. In such références to substituted legacies, the legacy bf stock 
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in th© second codicil to the children of Christopher would corne under 
observation as a legacy substituted in place of the legacy in the original 
will of stock in trust for the issue of James B. The views urged by Mr. 
Curtis received the attention of the court, as appears by the décision. 

The principal contention of the plaintififs' counsel on this branch of 
the case is that the legacy. of the proportional part of the residuum of 
stock to eaoh legatee of it is united with each primary legacy of stock, 
so that the revocation of the primary legacy to James B. revoked also 
the legacy united with it, or accompanying it, of the proportional part 
of the residuum of stock; Stress is laid on thèse words in the will — 
"meaning that my residuary estate in said stock shall be shared by the 
same persOns to whom I hâve given specified legacies in stock, and in 
precisely the same ratable proportions" — as having the efFect, notwith- 
standing the prier words, " hereinbefore given," to cause every primary 
legacy of stock, whenever made, by the will or codicil, especially in 
view of the confirming clause in the second codicil, to carry with it its 
ratable proportion of residuary stock. This is referred to as establishing 
a union, binding up the two portions of the stock in one common dis- 
position, and as enabling the testator to revoke of increase or diminish 
a primary legacy of stock, and so effect a similar change in the residuary 
stock, without ever mentioning the residuary stock. This view of the 
proper construction of the; will does not appear to be the proper one. 
The reasons asaigned by the Connecticut court for regarding the primary 
bequests and the residuary bequests as independent of each other, and 
not united, seem to be unanswerable. If indepeildent, the conclusion 
arrived at as to James B. was inévitable. The rules laid down by the 
Connecticut court, as those which it folio wed, were based on authorities 
cited by the counsel for James B., and which are found in the report in 
32 Conn. One of the mbst pertinent cases is that of Moach v. Haynes, 
6 Vea. 163. One Haynesi having a power of appointment under the 
will of one Franco, in respect to certain annuities, gave them and cer- 
tain spécifie articles by will to trustées, in trust for hef residuary legatee, 
"hereinafter named." Allher estate not thereinbefore disposed of she 
gave to her son David. Afterwards she made a codicil, reciting that 
she had, by her will, given to her son William £1,000, and the residue 
of her estate to her son David, and certain other legacies, and revoking 
"ail the above bequests," and giving the residue of her estate and effects 
to her sons William and David, equally between them, and giving cer- 
tain pecuniary and spécifie legacies; and adding that, with thèse altéra- 
tions, she confirmed her will, revoking ail other cddicils, and declaring 
that to be' the only codicil to her said will. David claimed to be solely 
entitled, William claimed to be entitled jointly with David, and resid- 
uary legatees of Franco claimed the fund as undisposed of. The case 
came before Sir William Gbant, masterof the roUs. For David it was 
oontended that,i although he wasj by the codicil, deprived of the descrip- 
tion of sole residuary legatee, the codicil had no référence to the exécu- 
tion of the power of appointment, the fund not being given as a part of 
the residue; and that, as thé codicil waa directed to operate as a revoca- 



COLT V. COLT. 409 

tion of distinct parts of the wUl, it could not operate beyond that. For 
William it was urged that by the will the fund was united to the général 
Personal estate, and the gift of the whole, fund and residue, to David by 
the will showed an intention not to distinguish between the fund and the 
gênerai personal estate, and that thus the revocation of the residuary 
bequest to David, and the gift of the residue to the two, carried the fund 
to the two. For the residuary legatees under the will of Franco it was 
contended that the codicil entirely revoked the residuary bequest in the 
will, and in giving "the residue" gave only the residuary personal es- 
tate, and had no référence to the fund. The court held that the will 
separated from the residue the annuitiès and the spécifie articles, and 
vested them in trustées, and then gave the residue directly, and without 
the interposition of trustée, to David; that this was an appointment for 
the benefit of the person to whom she should give the residue, who 
turned out to be David ; that, as the annuitiès and the specified articles had 
been separated from the residue, the revocation of the residue did not 
extend to them, and did notaffect the fund; that the claim of the resid- 
uary legatees of Franco must be rejected; and that David was solely 
entitled. The shares of stock in the présent case, in the primary lega- 
cies and in the residuary legacies, were the same kind of property, as is 
said in Gdt v. Coït, in 32 Gonn., but so the gênerai personal estate, given 
as the residue in Boach v* Haynes, was the same kind of property with 
the spécifie articles given to the trustées with the capital of the annui- 
tiès. As Sir William Géant remarked, the revocation of the bequest 
of the residue did not extend to the spécifie articles, because the inten- 
tion was manifest in the will not to include the spécifie articles in the 
residue, and, if David was to bave the spécifie articles, notwithstanding 
the codicil, he must also bave the capital of the annuitiès, which the 
will had separated j equally with the spécifie articles, from the residue. 
In the présent case the shares of stock given by the primary legacies 
were no part of the residuary stock, and the legacy of them was as dis- 
tinct from the legacy of the residuary shares as if the residuary stock 
had been shares in a différent corporation. 

In Had \. Seveme, 9 Sim. 515, a testator by will gave pecuniary in- 
dividual legacies, and, among them, £100 to one Bannister. Itthen di- 
rected his executors and trustées to divide the residue of his stocks and 
funds among "ail and every the before mentioned individual legatees," 
in the proportions that theirseveral personal legacies "hereinbefore given 
and bequeathed to them " should bear to the produce of the residue. By 
a codicil, which he directed to be added to and taken as part of his will, 
he gave a legacy of £200 to the same Bannister, and pecuniary legacies 
to others, who were legatees under the will, and declared that the lega- 
cies in the codicil were given to the legatees therein mentioned, in addi- 
tion to what he had given to them, or any of them, by his will. The 
question arose whether the legatees under the codicil were entitl'ed to 
share in the residue with the legatees under the will. For Bannister it 
was contended that, as the testator had directed that the codicil should 
be taken as a part of the wUl, the wUl was to be read as if it contaiued 
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a gift of £300 to Bannister; and that, ûnder tbe déclaration in the 
codicil that the legacies given by it wére to be in addition to those 
given by the will, the additional legacy to Bannister must partake of 
ail the incidents of the prior one, and carry with it a share of the resi- 
due. The court (Sir Lancelot Shadwbll, Vice-Ghahcellor) held that, 
under the will, the persons who were to take the residue were the lega- 
tees named in the will; that the proportions in whioh they were to take 
it were the proportions which the legacies thereinbefore given to them, 
respectively, bore to thé amount of the residue; and that, under the 
codicil, the legacy of £200 to Bannister was a substantive gift of £200, 
declared to be in addition to the gift of £100 in the will, but did not 
carry a further share of the reaidue in proportion to itself. The prin- 
ciple of this décision would lead to the conclusion that, even if the 
codicil had revoked the legacy of £100 given to Bannister by the will, 
Bannister would bave shared in the residue; and it is a direct author- 
ity for holding that the substantive gift of stock to thechildren of Chris- 
topher, in the second codicil, does not carry a share of the residuary 
stock in proportion to itself. 

In Wetmore v. Parker, 52 N. Y. 450, the testatrix, by her will, gave 
$10,000 to a church, to complète its édifice or pay any debt therefor, 
and, if not required for that purpose, then to be invested, and tbe in- 
come expended by the trustées of the church for its use and benefit. 
She also, by her will, gave to an acaderay $10,000, to erect its édifice, 
or pay any debt therefor, or, if the building should be completed and 
paid for before the bequest should take effect, then to be expended by 
the trusteesof the academy for certain specified objects. The will be- 
queathed the residue of the estate "to the several persons, corporations, 
and societies to whom I bave hereinbefore made bequests, and who shall 
be living and existing, and able to take the same, in proportion to the 
amounts given and bequeathed to them, respectively." Afterwards she 
made a codicil, in which, after reciting the bequest to the academy, 
and that she had given $3,000 to it, "intending the same to be part 
of, and to be paid in anticipation of, so much of said legacy, * * * 
therefore" she revoked "the bequest of $3,000, part of the said sum of 
$10,000," and bequeathed to the academy "the sum of $7,000 instead 
of $10,000, tobe expended by the trustées thereof for the purposes 
of. and in the manner prescribed in and by," the will. Afterwards she 
made another codicil, in which, after reciting that she had by the will 
given $10,000 to the church, for the purpose, principally, of aiding in 
erecting its édifice, and in paying any debt that might be thereby in- 
curred, and that it now appeared probable that said purpose would 
Boon be accomplished, and that she had concluded to give at that 
time $3,000 towards extinguishing said debt, she revoked said bequest 
of $10,000 to said church. The court of appeals, in deciding the case, 
remarked that the bequests were ail of money, and that, by virtue of 
the directions in the will, the whole property was to be deemed con- 
verted into personalty at the death of the testatrix. The court con- 
sidered the question whether it was the intention of the testatrix, by 
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the revocations, to déprîre the church of ail share in the resîduaiy es- 

tate, and to restrict the academy to the proportion of the residue repre- 
sented by $7,000, instead of $iO,000. It referred to the rules that, lu 
ascertaining and carrying ont the intention of the testator, as the pri- 
mary object in construing wills, a codicil will not be allowed to oper- 
ate as a revocation, beyond the clearimport of ita language; that an ex- 
pressed intention to make an altération in a will in one particular nég- 
atives by implication an intention to alter it in any other respect; and 
that thelanguage employed must be scrutinized with care, not only in 
the particular parts, but in every part, of the instrument, in order, as far as 
practicable, to ascertain the opération and intent of the mind usingit. 
The conclusion of the court was that the two codicils did not operate 
to eut o£F or impair the right of the academy or of the church to share 
in the residue of the estate. It was held, as to the academy, that the 
two bequests were not dépendent, although the référence to the first 
in the last designated the legatee and the amount; that the one legacy 
was for particular purposes, and the other for gênerai purposes; that 
the légal effect of the will was .to designate the academy as a residuary 
legatee for an amount made certain by mère arithmetical calculation, 
as effectually as if the name and amount were written out; that the tes- 
tatrix paid $3,000 upon the spécifie legacy in her life-time, and revoked 
$3,000*of it, in language carefuUy confined to that alone; that, if she 
had intended to afi'ect the other bequest, it must be presumed she 
would hâve said so; that the will and codicils bore évidence of particu- 
larity of expression as to every testamentary arrangement, and, within 
the rule referred to, the altération of one bequest negatived an intention 
to aller the other; that, if she had paid the whole $10,000 while she 
lived, that would not tend to show an intent that the other should not 
take effect, but would évince a continued testamentary friendship; that 
the reasons for revocation applied only to the spécifie legacies, showing 
that the testatrix regarded the two as independent; and that the right 
of the church to the residuary legacy was substantially the same as that 
of the academy, and for the same reasons. 

The court considered the argument that the will and the codicils must 
be construed together, speaking only from the death of the testatrix, and 
that, therefore, the whole will should be construed, for ail purposes, as 
though the bequest to the church was not in the will at ail, and that to the 
academy was $7 ,000 at the time the will was made. It said that that prop- 
osition, as a whole, could not be sustained, being in conflict with the rule 
that it must be ascertained, from ail the testator has said, what he in- 
tended; that a will is to speak from its date, when a fair construction of 
its language indicates such intention; that a référence to an actually exist- 
ing State of things in a will refers to the date of the will; that that rule is ap- 
plicable to both property bequeathed and to legatees entitled to take; that 
the gênerai rule is that, if a bequest is made to one sustaining a particular 
relation, and there is such a person in being at the date of the will, it is 
descriptive of that person; that, whatever exceptions there are to the 
rule, the rule and exceptions are established, to reach the intent of the 
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testator; that the revoked legacies, thongh out of the will as legacies, 

may be referred to if they throw light upon other portions of the will; 
that when the testatrix said, in ths' residuary clause, "I give to the per- 
sons to whom I hâve hereinbefore made bequests," she referred to an 
existing description, and the court must adopt the same description; 
that "hereinbefore" means "in thia will as it now exists;" that the lan- 
guage of the will and codicils, the circumstances developed, and the 
rnles of law concurred in not perraîtting the conclusion that the testa- 
trix intended that her residuary estate should go to those only who had 
tinpaid or unrevoked spécifie bequests at her death ; and that no such 
intimation was contained either in the will or the codicils, nor had any 
reason been suggested for such an intention. The court then cited the 
case of GoU v. CoU, in 32 Conn., as deciding the précise question in ac- 
cordance with the views it had so expressed, and in a case not as fa- 
vorable to the legatee, having less éléments of independence in the lega- 
cies, and having a change of friendly relations between the testalor and 
the legatees stated in the revoking codicil. The court then referred to 
the case of Hayes v. Hayes, 21 N. J. Eq. 265, which is cited by the 
plaintiffs hère, and distinguished it. The will made bequests to varions 
persons. In the residuary clause it was stated that the spécifie bequests 
amounted to $70,000, and that, if the estate amounted to more or less 
than that sum, they w ère to be increased or diminished in proportion, 
so as to absorb the whole estate. In a codicil the testator revoked, par- 
tially and entirely, bequests to the amount of $7,000, and directed that 
this sum should be apportioned among certain remaining legatees. It 
was held that the residue must be divided among the legatees in propor- 
tion to the amount to each, after the addition or déduction of the $7,000, 
according to the terms of the cpdicil. This was upon the ground that 
the spécifie and residuary legacies constituted but one legacy to each 
legatecj and were dépendent. 

• The fact that the bequest of stock in this case to the executors was 
made to "my executors hereinafter appointed," and that, when the first 
codicil revoked the appointment of Deming as executor, and appointed 
Jarvis în bis place, still, althoUgh there was no provision directly giving 
to Jarvis the legacies of primary and residuary stock, it was held that he 
was entitled to them, and Deming was not, is referred to by the plain- 
tiffs as showing that such legacies passed to Jarvis, beeause the word 
"hereinafter" referred to the will and codicils combined, and 'hat asim- 
ilar construction should be given to the word "hereinbefore." But the 
court put its décision, not on that ground, but on the ground that the 
bequest to the executors was to them as parties, and as "hereinafter ap- 
pointed," and not as persons, and was compensatory, and intended for 
those who should perform the trust. The plaintifi's also refer to the fact 
that the original will gave 25 shares of the stock to Aid en, on certain 
conditions, and the first codicil gave him 50 shares of it, in lieu of the 
25 shares, on the same conditions; and they contend that the testator 
intended he should share in the residuary stock in proportion to the 50 
shares. But this is begging the question, and the views above laid down 
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show that Alden could hâve shared in the residuary stock only in respect 
to the 25 shares. The plaintiffs also refer to the revocation, in the first 
codicil, of "the legacy" given by the original will to the oldest son of 
Christopher, and say that the original will contained two legacies in 
respect to him, — primary and residuary, — yet both legacies must be re- 
gard ed as having been revoked; and that this could be only ou the view 
that "the legacy" was mentioned as the primary legacy, and as the rep- 
résentative of the whole, so that revoking thé primary legacy revoked the 
gift of its corresponding residuary stock. There is nothing in the reason- 
ing in Cdt v. Cott which would justify the conclusion that the revocation 
could operate only on the primary legacy to the oldest son of Christopher. 
"The legacy" may well mean ail that is given as a legacy, or by way of 
legacy, whéther primary stock or residuary stock; but that is very dif- 
férent from revoking a legacy of 500 shares, or of any other spécifie num- 
ber of shares. The same remarks apply to the revocation, in the second 
codicil, of "the legacy" given "by said original will and codicil" to trus- 
tées for founding the school. In that case there were legacies to such 
trustées, by the original will, of primary and residuary stock, and a 
legacy of primary stock to such trustées by the first codicil; yet, in the 
second codicil, ail thèse legacies are grouped together in the revocation, 
as "the legacy" and as "said bequest." 

Much stress is laid by the plaintiffs on the facts that the revocation in 
respect to James B. ia because of "his late unbrotherly conduct;" that 
the children of James B. are eut ofif by the second codicil, which it is 
alleged shows further aliénation from James B.; and that the revocation 
of the primary bequests for the school threw 3,000 shares of stock into 
the residnum, and left that quantity and its proportion of residuary stock 
to be divided among the other legatees, largely increasing theamount of 
eàch of the other residuary legacies. From this it is urged that it can- 
not be supposed the testator intended, while cutting off the primary leg- 
acy of stock to James B. and ail the legacies to Ma children, to leave to 
Jam^ B. more than 574 shares of the residuum, while taking from him 
a primary legacy of only 500 shares, and thus give him a part of the 
very stock he was taking away. The complète answer to thèse sugges- 
tions is that, after the testator had, by the will, given a spécifie legacy 
of «tock to James B. for life, remainder to his issue, and a spécifie leg- 
acy of other stock to trustées for said issue, and had made a residuary 
clause, such that James B. and his issue on the one legacy, and the trus- 
tées for his issue on the other legacy, would share in the residuary stock 
in proportion to such legacy, he, with thèse things fully before his mind, 
revokes, in the first codicil, the legacy of 500 shares " given in the afore- 
said will to James B. Coït for life, remainder to his children," and does 
not revoke any share of James B. in the residuary stock, aud afterwards, 
in the second codicil, which refers to the first codicil and its contents, 
gives to each child of James B. $100, and revokes "any and ail other 
legacies .or devises by me heretofore at any time made to or for the use 
and benefit" of the children of James B., or any of Ihem, and does not 
revoke ail or any legacies theretofore at any time made to James B. 
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It is further urged by the plaintiffs that, as there was a division of 
some of the;Stock, made by the will and the codicils, in spécifie legacies, 
to précède a second division of the residue of the stock, to be made 
by the executdrs in the future, the word "hereinbefore" should be di- 
vided into two words, "herein" and "before," and "herein" should be 
held to mean in the wiil and the codicils, and "before" should be held 
to apply to ail legacies which précède the distribution to be made of the 
residue, whether such legacies are fèund in the will or in a codicil, so as 
to make the residuary clause read: that the remaining stock shall be di- 
vided among the several persons atïd parties "to whom I hâve herein" 
r*^that is, in the will and codioils+'-" before" — that is, in the firat divis- 
ion efifected by the primary legacies in the will and codicils — "given 
legacies of stock, in the ratio and proportion in which said legacies of 
stock are herein" — that is, in the will and codicils — "before given," 
■ — ^that is, in the primary division effected by the will and codicils, 
which division précèdes the division to be made of the residue, — 
"meaning, that my residuary estate in said stock shall be shared 
by the same persons to whom I hâve"— that is, in the will an 1 cod- 
icils-^" given specified legacies in stock, and in precisely the same rata- 
ble proportions." This view is ingenious, but very unsound. It wrests 
the plain and straightforward meaning of the word "hereinbefore," and 
substitutes for it a fanciful division of the word into two words, to each 
of which is attributed a fanciful meaning, not in accordance with ordi^ 
nary meaning, and having no basis except an inspiration firom the resuit 
sought. 

We corne now to consider the bequest in the original will to trustées 
for the issue of James B., and the provisions of the second codicil as to 
the children of James B. and as to the children of Christopher. In so 
far as the views before announced in regard to the right of James B. to 
share in the residuary stock lead to the conclusion that he bad such a 
right, they also lead to the conclusion that the children of Christopher 
hâve no such right in respect of their primary legacy of 500 shares. 
That conclusion follows logically from the conclusion in regard to James 
B,, as was said by the court in 33 Conn, But the plaintiffs présent 
another view, which they claim was not considered in Coli v. CoU. They 
colitend that, without regard to what construction is put on the will and 
codicils, in respect to the questions actually considered in Coït v. Coït, the 
second codicil does not work a revocation of the legacy of 600 shares 
given to the executors in trust by the will, with a trust for the issue of 
James B., butmerely efifects a substitution of the children of Christopher, 
as cesttds que trustent, in place of the children of James B. ; the gift of the 
stock to the executors in trust remaining undisturbed. It is contended 
that the Counecticut court left out of view the considération that the 
gift by the will of the légal title in the 500 shares to the trustées waS not 
revoked; that the will gave the stock, the légal title, to the trustées; that 
aJl it gave to the children of James B. was the use and benefit of the 
stock; that such use and benefit was withdrawn by the second codicil; 
and that the language of the gift to the children of Christopher, in place 
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of the cbildren of James B., is such aa to make the case one of a sub- 
stitution of the former for the latter, and so one where the interest given 
to the latter by the will in the regiduary stock was transferred by sub- 
Btitution by the second codicil to the former. The bequest in the orig- 
inal willtïas not to the children of James B. , but was to the "executors, 
MJd theWi Buccessors in said oflBce," in trust for the issue of James B., 
the issuQBto hâve the stock when the youngest survivor should hâve 
reached Uie âge of 21 years. By the second codicil, in the first place, 
a legacy of $100 is given to "each of the children" of James B. , and then 
the codicil cancels and wholly revokes "any and ail other legaeies or de- 
vises by me heretofore at any time made to or for the use and benefit of 
said children, or any of them." This disposes of the legacy. It is 
taken away from the executors as trustées of it for any purpose, be- 
cause the only purpose of it was for the use of the children of James B., 
and, as a legacy for their use, it is revoked. It is not merely the use or 
benefit that is revoked, leaving the l^acy to stand, with a substituted 
use. The codicil next takes up the subject of the children of Chris- 
topher^ and, after giving a legacy of $100 to the oldest son, and revok- 
ing ail legaeies before made in his favor, it proceeds: 

"And I hereby give, bequeath, and devise to the other children of my said 
brother (said eldest son not being included herein) the propertj, to-wit, âve 
hundred shares of the Colt's Patent Fire-Aims Manufacluring Company, 
which In and by said original will is bequeathed to my executors in trust for 
the lise of the children of said James B. Coït, to bave and to liold to said other 
children of the said Ghristoijher in eqiial proportions. This last bequest iB in 
trust for said children, and the property herein bequeathed is to bé held by my 
executors for said children in the same manner, and subject to the sarne lim- 
itations, as are provided in said original will in the bequest to the children of 
said James B. Coït." 

Hère the legacy in respect to the children of James B. is referred to, 
first, as a legacy to the executors in trust for the use of said children, 
and then is referred to as a bequest to the children. It was clearly a 
bequest to the executors in trust for the children; but the form of words 
in the codicil shows that the testator drew no distinction between a leg- 
acy to a person and a legacy to his use. So the bequest to the children 
of Christopher is, first, a bequest to them, to hâve and to hold to thena, 
and then is declared to be in trust for them, in the executors, on the 
same terms as provided in the original will in respect to the children 
of James B. Hère, again, is no distinction between a legacy to a 
person and a legacy to his use. But the sum of ail this is that the 
legacy is to the executors in trust. Still, it is as distinct a legacy 
from the legacy to the executors in trnst for the children of James B. 
as that legacy was distinct from the devise of land to the executors in 
trust for the children of the testator, and from the bequest to the exec- 
utors in tru^t for the school. The fact that the 500 shares covered by 
it are declared by the second codicil to be the 500 shares which had 
been given in trust for the children of James B. , and the legacy of which 
had been before revoked in the same codicil, cannot make it a substi- 
tuted legacy of such a character as to give to the children of Christopher 
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the same right toshare in the residuary stock, in respect of it, wliîcîi the 
children of James B. would hâve had in respect to the 500 shares given 
in trust for them by the original will. The reason for this conclusion 
is that thecodicil revokesall the legaôies to or for the use of the children 
of James B.j'-^the two legacies of stock, the primary and the residu- 
ary, — and theti it does not give both of them to the children of Chris- 
tcipher, but only gives one of them, to-wit, 500 shares. That was the 
primàry legacy in the original will. No other legacy of 500 shares was 
given to the children of James B. in the original will. The legacy to 
them in the reSiduary stock was not one of 600 shares. The case is no 
différent from what it would hâve been if the original will had given two 
spécifie legacies of stock to the children of James B. , one of 500 shares 
and one of 400 shares, and both had been revoked, and then the one 
of 600 given to the children of Christopher, withoUt mentioning the 
other. They would not hâve been entitled to the other. As the codicil 
had just revoked ail the legacies to or for the use of the children of James 
B., one of whioh was à legacy in the residuary stock, it was obvions and 
easy to hâve given a legacy of ail the same stock to the children of Chris- 
topher, and not to hâve limited the legacy to 600 shares, in terms, if 
it had been iûtended to extend it beyond 500 shares. The subject must 
bave been in thé mind ôf the testa tor, in having just revoked ail legacies 
to the children of James B., yet, when he saw that there was thus resid- 
uary stock reypked to the extent of more than the primary 500 shares, 
which would go into the residuum again, and, if not given to the chil- 
dren of Christopher, would go to the other persons entitled to share in 
it, he refrains from mentioning it, andlimits the bequest to the children 
of Christoplïër, industriously, to 500 shares. There was nothing singu- 
lar in augmenting the residuum of stock. The same codicil had just 
augmented it by the 3,000 shares previously devoted to theschool trust, 
and by 25 shares before given to the oldest son of Christopher, the tirst 
codicil having also augmented it. 

It is further contended for th€ plaintiffs that the bequest, in the sec- 
ond codicil, to the children of Christopher, is of ail the property given 
by the original will to the executors in trust for the children of James 
B.; that the words"the property, to-wit, five hundred shares," etc., 
"which in and by said original will ia bequeathed to my executors in 
trust for the use of the children of said James B. Coït," must be read as if 
they were "the property which in and by said original will is bequeathed 
to my executors in trust for the use of the children of said James B. Coït, 
to-wit, fivé hundred shares," etc.; that, in such case, the bequest would 
carry the property, — ail of it, primary and residuary stock, — because 
that, and nothing less, is the property which the original will bequeathed, 
and the words following the words "to-wit" would be rejected as false 
description; and that, if the codicil does not give the residuary stock, it 
does not give "the property." It is by no means clear that in the prés- 
ent case, if the language were in the form so suggested, it would carry 
the residuary Stock, because there was a spécifie legacy of 500 shares 
given by the ^original will to trustées for the children of James B., and 
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there was also a distinct legacy of residua,ry stock to such trustées, and 
the référence in the codicil to the legacy of 600 shares was not a false de- 
scription. But, asid« from this, the two distinct legacies existing, and 
one pf them being of 500 shares, and prcperly so described, and in ail 
respects otherwise properly recited, the gift of thesubjectof one of them 
as 500 âhares must be beld to control the words, "the property, to-wit." 
The case is not one where the testator had given, say, a legacy of 6Q0 
sjja;res, and then referred to it as 500. Hère were two distinct legacies, 
and his référence to 500 shares was needless surplusage if he meaut to 
give ail thè shares, primary and residuary, he necessarily having both 
before his mind. The criticism that the language is " the property which 
is," and not "the 500 shares which are," has beèn observed, but is not 
congidered of anj»- weigbt. The words "the property, to-wit," are équiv- 
alent to no more than thp words, " the property, consisting of 500 shares," 
etc., "which is," etc. This means no more than "the 500 shares," al- 
though the grammar of the sentence makcs " is " proper. As has already 
been shown, it is a mistake to say that the original gift of the 500 shares 
to the executors in trust is not revoked, and that, therefore, they are 
"hereinbefore named " in the will, as respects thechildren of Christopher, 
in ; référence to the residuary stock. The second codicil does revoke the 
gift of the will to the executors in trust for one purpose, and does give 
to the executors in trust, for another purpose, a new gift of the 600 
shares. 

Thè caSe oî Lord Oarrington v. Payne, 5 Ves. 40^, so mùch relied bn 
by thé plaintiffs, has no application tô thç facts of this case, even if it 
be regarded as good authority for any case. The case was decided in 
May, 1800, by Sir RicH.ua>.PEPPEE Aeden, the master of the rolls, 
who in May, 1801, becamë Lord Alvanley, One Payne, by bis will, 
dèvised féal estate to trustées and their héirs, upon trust to conve^'upon 
certain trusts, and, subject thereto, to several natural sons successively, 
in strict settlement, and then directéd that the residue of his personal 
estate should be laid out in land, "and that the^state so to be pur- 
chased should from time to time be settled to such uses, upon such 
trusts, and in such and the like manner, as I bave hereinbefore directéd 
rèspecting tnjr real estate." He appointed the trustées named to be the 
executors. Afterwards he inade a codicil, which recited that he had by 
his will directéd his trustées to convey, settle, and assure certain real 
estâtes, and, on the settlement directéd to be made of "my said estâtes," 
had directéd that they should be limited in a certain specified manner, 
àûd then revoked so much of the will as directéd the settlement, and, 
"instead thereof," directéd "that in and by the settlement to be made of 
said estate, as aforesaid, the same estate be limited" in a manner spec- 
ified. The change made in the limitation was to vary the order among 
the sons, and postpone William, an elder one, to younger ones. The 
question arose with respect to the fund directéd to be l^id out in real es- 
tate, whether the codicil postponing William to his younger brothers ex- 
tended to that fund. The master of the rolls held that the real and 
Personal estâtes were united by the wiU, and made into one settlement, 
v.48F.no.6— 27 
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by whicH thé persoaë ciaoled were to take in the course of successicMi 
mftrkéii oat. It was CGhteaded in that caâe that the codicil revoked the 
devise,ilb fâï as respectéd the real estâtes of which the testatôr was seised 
at hisdeath, and made neW limitations, but léftthe estâtes to be pur- 
chasiad Irith thé personal estàte; to go to the same persons, and in the 
same order, direbted by the will iù regard to the r^ estate given thereby. 
On this subject the court said: 

"It was said that, vfrhén <irié species of propérty is devlsed in a particular 
mÀniieri ànd in the same Will another species of propérty is declared to bé 
artnexeil to it, as it was> in tbe case: of Darley v. Darley, Amb. 658, or, 
whepe it Js giveu to the.saroe persons as the other estâtes, and, by act of 
law or by codicil the disposition of the former is revoked or altered, the latter 
shall inot be revoked or altère^, unless it is manif est tbe testatôr intended to 
affëct tjb^i. I àm willingt fbi- tlie sake of argutneftt, to admit tbis; but it 
doës iiot'in any way affect this case. I admit the testatôr does not, by thèse 
wôrds, include the landa to be purchased; and if, bythe will, he had given to 
certain persons tlve lands he was seised of* and had by that will directed his 
Personal estate to be laid put in land forthe beneGt of tbe same persons to 
whom the real estate waadp\(ised, and, by a codicil, he had given the estâtes 
of which he was seised to différent persons, and in a différent manner, and 
had used'no words applicable to the. personal estate, tbe codicil migbt; upon 
thbsé two Cases, hâve thè'effect of disuniting thera, and the personal estate 
would havegone to the same persons as if the codicil had never been made. 
This Isthe effect of iord! ^iâney BeauBleik v- Mead,2 AtM. 167. It was ar- 
gued that the codicil in this case does not include the personal propérty to be 
laid out in the land, ^i;id thent oonsidering the codicil as a revocation of the 
dévise of the real estate, as it is silent with respect to the personal estate, 
that mnstr upon the authority of thoSe two cases, gb èxactly as if that codicil 
had not been executed.''' lîut none of -thèse arguments apply tothis case, for 
this codicil does not revoke the devise of the real estate. It leaves the devise 
of the real estate to the trustées in full force. Itdoes not in any degree dis- 
unite Uie estâtes to be purcljiased upon the settlement to be made of the resd 
estate. It is tjierefore fallacious to argue that it was a révocation of tbe de- 
vise of thé real estate àtalU It remains deyised to the trustée^, and the only 
alterâtioh is in the mOdé of succession tobè! directed in tbe settlement tobe 
màde. Thé Will directed a settlement toctirtaiii usés, and gave the personal 
estate to be laid out in land tobe settled to the same uses. * * * The 
will is not revoked as to the union of,tbe two species of estâtes. The codicil 
ma^es no altération with regard to that unlgn^and, tbougb the testatôr makes 
use of the wor^' revoke,' the will is nota reyocati on ""ftsto that union, but 
merely an altération of thë ôéder of the Itniitations to bé itisèrted in the set- 
ttement; and it iS no more than if the devisot, with bis ownhand, had in- 
sérted the name Of George and John before William, and theu republished 
his will.. I Tlie codicil leaves thé will in full force with regard to everything 
not expressly, or bynecessary, implication, revpkedor altered; and I am clearly 
of opinion thi^t. tbe settlepaent, as far as i^pected the union of the estâtes, 
remained in full force." . 

. In 1 JaroQ'. Wills, Amer, notes, (Ed. 1880) p. 348, that case seems to 
belboked on as' of dpubtful authority. But the language of the court 
in that . case, as: quotedj séems to a;aticipàte:and except a case like the 
oneat bar. ' The mistake in supposing that case to be like this one is 
the fundamental one of r^arding this àase as one of the non-revocation 
of the' bequest to the executors, and a ttieiire change of the beneficiaries. 
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of tlïe tïust. There îs înstbiâ case a distinct revocation of the legacy to 
the.tnî6tees, whiie in that case the revocatioa waa only of the direction 
ag! tQ the settlement fliDdiliniitations. : 

Sii^tit may well be said that, for the purposes of the question in issue, 
the bequeSt in the will of the 500 shares waa oiiie to the children of James 
B.i for the trust waa to cease, and they were to bave the shares as an 
absolute estate, and thô trust for the children of Gbristopher waa to cease, 
andi tbey were to ha\^e the SOO shareâ a» an absolu te estate. Whether a 
legapy to the trustées or &e children of James £.^ the second codicil ab- 
solùtely reyoked it. The mère fact that the same shares were alterwàrda 
givai to the same trusteesj on like trusts, for other persons, is not suffi- 
cient to make the transaction a mère substitution. 

The case of In re Oibson'a Trusts, 2 Johns. & H. 656, in 1861, before 
Vice-Chancellor Sir W. Page Wood, afterwards Lord Hatheeley, and 
lord çhaucellor, and a very eminent authority, was very like the pres^ 
ent case. Gibson, by his will, gave seyeral pecuniary legacies, inclnd- 
ing one of £600, to bis siater, Maiy Birkett. The will then said: 
"And ail the residue of my Personal estate whatsoever I give and be- 
queath to ail the befôre paentioned pecuniary legatees," excepting cer- 
tain ones, but not excepting Mary, "and to be divided among them in 
proportion to their respective pecuniary legacies." Mary died after the 
will was made, and the testator then made a codicil, reciting her death, 
and giving the sum of £50p to John Birkett, in trust to pay the same 
to such of thephildren of Mary asshould attain the âge of 21 years, 
and as they should severally attain that âge, and, if more than one, in 
equal shares. The executôi-* paid thé iCÔOO to John Birkett. Of the 
residue of the personal estate, some £365 would appertain to Ihe £ëOO 
legacy, and the question arosè whether John Birkett or the surviving 
pecuniary legatees under the original will were entitled to that money, 
or whether thçre was an intestacy in regard to it. The court held, in 
the first place, that the residuary legacy was not to a dass, but to 
individuals, and that, therefore, the survivors of the pecuniary legatees 
in the will were not entitled to the money. The counsel for John Birkett 
relied on the décision in L&rd Carrington v. Payne, and bis arguUaents 
were the same as those of the plaintiffs' counsel in tl^is case; and ii was 
fitiongly pressed that the testator intended tha,t the children of Mary 
should baye ail that she would have;,bad under the will, and tjhattbe 
court would not hold that there was intestacy. It was urged that the 
effect of the codicil was the same as if the name of John Birkett had 
been substituted for that of Mary in the bêquest in the will. Thè court 
says: ■ ' ' ■ : . • ■■ 

*'The testator, being aware of the deatlïof Mary Birkett, and having, fn 
conséquence, given the £500 to John Birkett, upon trust for the childreil of 
Mary Birkett, does not go on to say a word asto the share of residue which 
had aiso been given to Mary Birkett, not, (as I hâve already held,) as one of a 
clàss, but as an individual, nominatim. Mr. Kay ingeniously argued the 
case as if it weie (?overned by the authority of Lord Carrington y, Payne, 
but the décision in that caae turned npon spécial circuàtstances, àtid Lord 
AlvanleY expressly guarded hiraself againSt deciding a pbint very llketha^ 
chichi bave inow to détermine." - '- 
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ThC; tionît tàen reviews the facta and the décision în Lcrrà Carrîngton 
V, i'ayne, and quotes from the décision the foregoing remarks of Lord 
Alvamley, and says that the hypotheticài case put by him iâ exactly 
the GaM f^ Giison'a 2Vttste^ and that the case of Lord Sidney Beauderk v. 
Mead ia very àmilâr to the hypotheticài case put by Lord Alvanley, 
and to the Oibson Case. In Lord Siântey Beavderkv, Meûd the lestator 
devised his freehold lands to Reeve for life, with reïûainder over, and 
directed the surplus of his personal estate to be laid eût in the purchase 
of lands, to be settled to the same uses as his freehûld lands. By a 
codicil.be directed certain lands so given by the will to Rèeve for life 
to be equally divided between Reeve and Beauclerk during their joint 
]ives. After the death of ReeVe, Beauclerk sought to rfecover one-half 
of the interests . and profits of the surplus of thé personal estate which 
had accrued duïing the life of Reeve. Lord Hardwicke held that, nei- 
ther on the. language of the codicil nor on the présumed intention Of 
the testator, could there be any ground for holding that the codicil af- 
fected the disposition in the wijl of the surplus of the personal estate; 
Recurring to ihe Gibson Caae^ Mr. Key, for John Birkett, cited Johnsfone 
V. Earl of Harrowby, 1 De Gex, F. & j. 183, and other cases, as sho*r- 
ing that substituted legacies are subjectto the same conditions, and carry 
with them the same incidents, as those for which they are substituted. 
On this point the court said: 

"I am not aware that the rule which those cases established has ever been 
extended to that length; and it was decided in Re More^sTfust, lOHare, 171, 
176, by Lord Justice Tubneb, when vice-chancellor, that it cannot be applied 
to a case where, as hère, its application would alter the limitations of the 
property." 

On the contention that, the court Trbuld not allow intestacy, as hère it 
is urged that the court will not allow the residuary stock togo elsewhere 
than with the primary, thé observations made by the vice-chancellor are 
very pertinent to this case,' He says: j 

"Tbough the court presume^thata testatOr dld not intend to die intestate, 
it. may be driven to the conclusion that he has done so, in spite of the pré- 
sumed intention to the contrary. In the présent case I am driven to that 
conclusion. lii.inàking the codicil in qupstion, the testator had his will prés- 
ent to his minfj. , He had before him not only the legacies bequeathed by his 
WÎU to the sevrai pécuniary legateés iiomlnatim, but filso the bequest in his 
will to the aame iégateés of his residuàry personal estate; Tet, in the codicil, 
he refers exclusively to the peeuniary legacies, and takeè no notice of the res- 
idue. Under such circumstances, I<cannot hold that the codicil had the eflect 
ojf passing to the legatee under the codicil not'only the iegacy given tohimby 
the codicil, bùi also a share of" the residue, as to which it is totally silent." 

In Bridge^ v. Strachan, 8 Ch. Div. 558, in 1878, before Vice-Chan- 
cellor Malins, one Page by his will gave certain freehold lands in Dorset 
to trustées, to the use of his daughter, Elizabeth, for life, with re- 
mainders ovér. ' Hè also gave to his trustées £3,000, in trust to lay ont 
the same in the purchase of lands in Dorset, an(3 to settle the estâtes so 
to be pUrchaèed jo the same uses as ^,ere deçlared byihjs will concern- 
ing his laridg in Dorset. By a codicil he revoked the devise of the free- 
hold lands in Dorset, and, in lieu thereof, gave the same to the use of 
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lus trustées until the oldest son of said Elizabeth should attain the âge 
of 21 years, with remainders over to the use of other persons than said. 
Elizabeth. The question arose whether, the devise of the Dorset estâtes 
having been revoked by the codicil, the-gift of the £3,000 to belaid out 
in the purchase of lands in Dorset, to be held upon the same trusts, was 
revoked by implication. The court said: 

"It may be that the testator intended to revoke the latter gif t of £3,000, 
and I think, ip ail probability, his object was to extend the ûorsetsbire estate; 
but he bas omitted any référence to the £3,000 in his codicil. Therefore, on 
principle, there is no implied revocation. I think that, notwithstanding the 
case of Zord Carrington v. Payne, tio revocation takes place unless a clear 
intention is expïessed. Darley v. Langworthy, 8 Brown, Pari. Cas. 359, sup- 
ports that view, and the case of Francis v. Collier, 4 Euss. 331, is in con- 
formity with that principle. I think, therefore, that the rights of the parties 
are the same with regard to the £3,000 as if the codicil liad. never been made, 
and that Elizabeth Strachan is entitled for life under the bequest in the will, " 

That case is directly in point in support of the décision made on the 
demurrer in Coït v. Coli, and against the positions of the plaintiffs in this 
case. The question of the proper construction of the will and codicils 
in référence to the points raised in CoU v. (Mt and to those now raised 
bas been considered very much at length and with great care, and in 
référence to ail the views urged for the plaintiffs, because of the large 
amount involved, and of the thoroughness and ability with whicb thç 
case was presented by the counsel for the plaintiffs, and of the fact that 
the décision of the highest judicial tribunal of the state of Connecticut, 
in 33 Conn., was impugned as rendered without much considération, 
and without a full and fair hearing of the matter in question. The re- 
sult is that, on principle and authority, the claim of the plaintiffs must, 
on the merits, be rejeçted. 

But, even if it were otherwise, the Connecticut suit is set up as a bajr 
to the présent one. To this the plaintiffs repiy that the Connecticut suit 
was one against the three executors, as such, and certain legatees; that 
the présent suit is one against the threç, executors as trustées, and asks 
for an account, the other legatees and the executors, as such, being added 
as défendants; that the défendants Coït, Hubbard, and Jarvis had three 
capacities, — (1) executors; (2) a personal interest each as a legatee; (3) 
trustées of the children of Christopher; that they were parties to the 
Connecticut suit only in the first two of those capacities; that only in 
their capacity aa trustées could they receive the trust property from the 
estate; that there was no decree against them as trustées, and, as trustées, 
they are not bound by the decree; that, because they werè not parties 
as trustées, they are not responsible as trustées to the plaintiffs for their 
conduct in the case; that they denied, in the Connecticut case, the title 
of their cestuis que trustent; that they defended only as executors; that 
they aver, in their answer in this suit, that as executors "they did not 
appear or act particularly as trustées for or on behalf of" the plaintiffs; 
that as executors and as trustées they are différent parties, though the 
same persons, and are to be r^arded as if the executors and the trustées 
were différent persons; that they did not appear in the Connecticut soit 
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iatbesaiilé'rîilit iri whieh tibeyiare aued in tHis su^; that they had no 
righttoîspeak as; trustées' in that suit,' any more than. if other persons 
faadbeen Idie trustées; .'thàt their rights as trustées ■eoald not be adjudi- 
cated' in that feuit-wlthotit their firët .béiiig made parties to it as trustées; 
that thejr ought to hâve: set up, in thatease, that, as» trustées, they were 
not parties to it; and that the question; passed on in 83 Conn. was not 
■«^hèèier the trustées took a ehare in theresidnum in rei^pect to the 600 
ehareâj'but whether thie children of Çhristopher took a sharè. In addi- 
tion to this, thé plaintiffs bail attention to the brief pût in in the Con- 
nectiçutsuithy the coùnàel for the exècutors, oh thë héaring of the case 
in i33 Conn. That brief Gpntende4 that James $. tiaok only a life-estate 
in hisshaïe of the residuary stock, it having been di^ided on the demurrer 
that he had a share; that the stock, primary and residuary, given to the 
two children who died befcite the testàtor, wasto be disposed of as though 
therë was no will; and that Jàrvis took a legacy of stock and Deming 
did ûbti Thèse were questions 1,8, and 5, and were decided in accord- 
ainde'with theviews of the brief. The remaining point considered in the 
bri'éf (question 4) was as to thé childpen of Christbpher. The brief urged 
that those childïen were not enlitled to share in the residuum of stock 
in respect to the 500 shares, (1) because the residuary clause excluded 
them, by using the word'"hereinbefore," citing Hall v. Seveme; and (2) 
becaiùse theré was nothing in the second codicil which, expressly or by 
imfilication, gave a share to them in the residuum. Thèse vieA'S were 
eustained by the court. The opposite views were presented by Mr. 
Henry C. Robinson, claiming to represent the children, as stated in 33 
Conn., and as appears by the proofs. He argued the case orally, in the 
interest bf said children, and filed a brief. He rnaintained the right of 
the children to share in the residuary stock in respect to the 500 shares, 
and uipged that, evenunder the word "hereinbefore,"lhe primary legacy 
to the trustées remàined, with a mère change of benefioiaries. He cited 
five of the cases now cited by the plaintiËfs, including Lord Carrington v. 
aPai/îie, and cases not now cited, as àppéars by the minutes of argument 
taked by the reporter of the courte ' 

The objection that the exécutors were not made parties as trustées 
sèémB to be very techùical, and efitirely without merit. The will and 
codicils were before the court, with the fact that the children of Çhristo- 
pher were also before it, by themselvea and by the guardian of those of 
them who were minors, and that ail the défendants in the suit were 
brought in as having or claiming an interest, "either légal or bénéficiai," 
as the pétition said, in the residuary stock, and as being the parties 
Whose rights it was nècessary to aScertain and fix in such manner aà to 
bind those claiming an interest in such stock. If the légal interest in 
the 500 shares was not in the children, it AVas in the exécutera. The 
fact that it was in the ôx«cutdrs in trust did not make it any the lessin the 
executors. It viras in the execu tors, as such, in trust. Ail testamentary 
property the title to which is in exiéCutors is in them in trust. The 
thrèe trustées, being parties as executdrSi were really parties as trustées. 
Theanswer does noit.^y that as executois théy did not represent thé 
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trust for the plaintiffs. It says that, being cîted to appear as executors, 
and appearing as executprs, they did not appear or act "particularly as 
trustées for or on behalf of" the plaintiffs, because the plaintiffs "were 
duly made parties to the proceeding by themselves and by their guard- 
ian, and appeared thereiu by able counsel, and were fuUy heard." The 
trust was given to them as executors, and as being exeoutors; and so, 
when they werè made parties as executors, they became parties as rep- 
resenting th© trust and its subject-matter and its bençficiaries. 

One of the contentions of the plaintiffs is that, when the same person 
is by a will appointed executor and trustée, his probate of the wili is an 
acceptance of the trust, and by becoming executor he becomes trustée. 
This being iso, when the executors were made parties as executors, that 
was ail that was necessary. The second codioil directed that the execu- 
tors, as executors, should hold the stock in trust for the children of 
Christopher, and when the suit was brought against them as executors, 
their cestais (jue trustent also being parties, and the subject of the suit in- 
volved the rigbts of the trust and of the beneficiaries nominatim, it is only 
technical criticism to insist that they should bave been cited as trustées 
as well as executors. 

The executors, by their counsel, Mr. McFarland and Mr. Curtis, on 
the argument op the demurrer presented the case in favor of thèse plain- 
tiffs by resisting fully and thoroughly the claim of James B. When 
that was decided in favor of James B. , the décision against the claim of 
the children of Christopher foUowedlogically, as the court said in 33 
Conn. They had a large interest in resisting the claim of James B., and 
the principle of that claim, and in maintaining the construction of tlw 
will and codicilB, urgéd by the executors in opposition to the claim of 
James B. If James B. were to be defeated, they could expect to share 
in the residuary stock in respect of their 500 shares; but not if James 
B. should succeed. In opposing James B., the executors were main- 
taining the daim of the plaintiffs^ The évidence of Mr. Hubbard shows 
that Mrs. Theodora G. Coït, the mother ofthe children of Christopher, 
and the gûardian of the tbree minors, was wamed by him that a dé- 
cision in favor of James B. would be damaging to the interests of her 
children, and endeavored in vain to induce her to oppose the daim 
of James B. He also says that after the décision on the demurrer he 
saw Mrs. Oolt, and "explained to her the situation," and told her that 
there might be serions damage to the interests of her children, and asked 
her what course she desired should be taken to protect their rights; that 
she said that Mr. Henry G. Robinson was the counsel for herself and 
the children, and would act for them as their indepepdent counsel, for 
the maintenance of their rights; and that Mr. Robinson did act in the 
matter of the findings made by the superior court prépara tory ;tq the 
réservation of the six questions for the suprême court of errors, an4 also 
in the argument of the questions for thé . children in that court. Mrs. 
Coït admits that, before the argument of the demunfer, Mr. Hubbard 
asked her if she did not intend, in behalf of her minor children, to op- 
pose the claim of James B., and she said she did not, because the in- 
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terésts of her children were identical with those of théother legatees, and 
the iritereSts of her children would be sufSciently protected by the oppo- 
sition which the executors intended to make to the daim of -James B. 
She sayS that he said that her opposing it personally would strengtben 
the ciise against Jameis B., and her children's interests were involved in 
the suit; tliat she saidj "How?" and he said, "By decreasing the gênerai 
rësidaùm;" that she declined to oppose the claim of James B. person- 
ally; and that Mr. Htibbard never hinted to her "that her children's in- 
tërëàtsiwere further endangered, or that there was any possibility of their 
being endangered, in any way that they would not be protected by the 
executors and trustées;" 

It is not important to détermine whether the recollection of Mr. Hub- 
baM-'ôT of Mrs. Golt is the more accurate as to what transpired after the 
làpsie of 15 years. It is not probable that any party or counsel compre- 
hetidèd fuliy in advance the scope of the décision in favor of James B., 
as it a^peared afterwards. His claim was looked upon not only as un- 
tenablèj'but as foolish, wild, and crazy; and so what aU the effects of his 
succeàS might be were not likely tjo be fully appreciated beforehand. 
But, however this may be, the executors faithfully maintained the in- 
terests of* the children of Chriétopher, by faithfully opposing the claim 
of James B. As to the conversation with Mrs. Coït after the décision 
of the demurrer, so testifïed to by Mr. Hubbard, Mrs. Coït dénies hav- 
ing'hadany conversation with Mr. Hubbard after the décision on the 
demùrrèr, in relation- to her taking- any action to protect the rights of 
her children, and dénies specifically what Mr. Hubbard testified to on 
that subject, as before recited. She also dénies that she ever employed 
Mr. Robinson as counsel, althoughshe admits that she was informed by 
her ison' Edward, before he died-, which was in Oûtober, 1868, that Mr. 
Robiiisôn had appeafed and argued tbr herself and her children in the 
James B. Coït suit. Mr. Robinson testifies that he was retained by Bd- 
waM for the interests of the minor children ofChrîstopher, (Edward D., 
Le Baron B. , and Samuel P. ,) and that he entered an appearance for 
therii in the suit just before the demurrer waa argued in the superior 
court. Mr. Hubbard says that, having been informed that Mr. Robin- 
son was the counsel for Mrs. Coït and hèr children in respect to their in- 
tèrest under the will, he applied to Mr. Robinson to act in their behalf 
in the argument of the demurrer; and that Mr. Robinson said that he 
was their counsel, but was not authorized to oppose the claim of James 
B. Mr. Robinson testifies that Mr. McFarland, the counsel for the ex- 
ecutors, expressed to him the opinion that the children of Christopher 
had an interest in the suit larger than their share in James B.'s interest 
in the residuary stock, and that the amount coming to them under the 
eodicil was very likely to be unfavorably affected by the o verrai ing of 
the demurrer; and that he communicated this to Edward D., who re- 
fused to allow him tO'actfor the minors against James B. Mr. Robin- 
son also testifies distinctly to the ratification to him personally by Mrs. 
Coït of his employmént for her minor children in the James B. suit. 
Mrs. Coït as distinetly dénies that she ever employed Mr. Robinson, or 



COLT V. COLT. 425 

caused him to be employed, in behalf of her chîidren or herself, in the 
James B. suit. The plaintiffs contend thaï ail that is shown is that 
Edward D., who became of âge in May, 1865, shortly after the décision 
of the demurrer, retained Mr. Robiiïson, in February, 1864, for him- 
self alone; and that Mr. Robinson went on nnder a mistake, suppos- 
ing that.he was to appear for ail the minora and for their guardian, 
while she and ail but Edward regarded him as coûnsel only for Edward. 
The weight bf the évidence is, largely, that Mr. Robinson appeared for 
the minora and for their guardian by the authority of the guardian. He 
presented ^what were the mérita of their caae faithfully. The real décis- 
ion against them was made when thé décision was made in favor of 
James B. What foUowed was "a logical necessity," as Mr. Hubbard 
said in his lètter to Mrs. Coït of May 11, 1866. The executors fully de- 
fended the ititerests of the children against the claim of'Janaes B. Théy 
say, in their answer in this suit, that they employed counsèl to appear 
in the cause; and présent fût the considération of the court such ques- 
tions regaï<ding the construction of the will as should appear to théin 
well founded in the law, and that that Was done by the counsel. The 
counsel, Mr. McFarland and Mr. 0. S. Seymour, saw that the court 
mustcôme to the conclusion it reached, notwithstanding the positions 
taken by Mr. Robinson. The executors represented ail parties inter- 
ested in the stock, and did not hold any stock any more in ti-ust for 
the plaintiffs than for any other legatee, so far as regarded their duty as 
executors, summoned in the suit to présent to the court views wèll 
foundéd in law,' and just and right in respect of ail the légatees interestèd, 
in regard to the construction of the will and codicils and the distribu- 
tion of the residuary stock. The views they presented prévailed, not 
because they presented them, but in spite of Mr. Robinson 's argufnent 
and of the argument for the executors on the demurrer, on the other 
side, and there is no ground for the suggestion that if those views, 
which sustaiiied the claims of the other légatees against thoseof the chil- 
dren of Christopher, had been presented by those other légatees thrbugh 
some counsel who were not counsel for the executors, the resuit would 
hâve beeh différent. The executors represented ail the légatees, ànd 
were entitled, and it was their duty, to présent to the court what they 
regarded as the true view of the law as to ail the légatees. It was open 
to any legatee to présent différent views. The executors themselves 
were légatees, individually interestèd in the residuary stock, and in in- 
creasing it by what the plaintiffs claiméd. This is made a ground of 
impeachment of their action. But they were interestèd as executors and 
as ihdividuals, and were summoned in both capacities, and couldnotdi- 
vest themselves of their individual interest or of their interest as rèpre- 
senting those who had an adverse interest to the plaintiffs, and were not 
càlled upon to assume a position hostile to their owii individual intèrests 
or to the interest of ail except thèse plaintiffs. There was nothing de- 
serving ofanimad version or out of the way, legally or morally, in what 
they did. They violated no duty, and committed nofraud. They took 
care that the minors and the guardian should be represented by spécial 
counsel. Isabella was of agè, and was aerved with process. 
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The pnly ç.nswer appeafixig onfi^ein fe-ç case is aa answer purporting 
to be,,tbe,,^^wer of "the lespondents," bjriHubbardixfe lïçFarlaud, at- 
torpejs. ,i,It.,njerely sa.vs tljat, ;the respond^nts denythe truth of the alle- 
gatiorW;"iD:t^e pètiUoner's bill of complaint cpntained) and therefore 
pi;it themsei,y!e§ on the couf t for trial. " . The answer bçars date: of Decem- 
ber term, ljB$5, |?.ut this ipust betaken to be an çrrop, as the order of 
S^pteipber tçrip, 1865, state? that the court had oveçrule^ the demurrer, 
"and ordered rtbe respou4ents to answer over," and, th3t,:."by légal re- 
mpves and continuances, the pçtition çpmes to the pj^sent term of this 
court,, when the parties againappear,, and are at issue upon a gênerai 
déniai pf the allégations ini the plaintiffs' iaill, as on file.'?; "The parties" 
mpans "the respondents." . Jn the prior part of the order » the court had 
ijamed the respondents, «ineteen innumber, being ail there were, in- 
dv^ding the four childrenofGhristophei; and their guardian, and set forth 
that three of them, by name, were minors, and that Theodora D. was 
their guardian, and that the respondents were interested in the estate as 
perspns to whpm bequests and devises were made by the will and codi- 
cils, and then> the order went on tp find that the pétition was duly served 
and returned to the pourt at its July term, 1864, "when the parties ap- 
peared by j%eir fespeptive counseî, aud the said minors were duly rep- 
resentçd by thçir guardia^s," (referring also to Caldwell H. Coït and his 
guardian,) and that the cause was continued tp a time when "the re- 
8ppndentsf;âled a denaurrer to the pétition, and "the parties" were at 
issue therega, and the court, "having beard them by their respective 
counsel, adjudged said demurrer wasiinsufficient^ açd overruled the 
same," and thep the pnier proceeded, as before recited, in respect to the 
answer, It, is repeated in the decree of March term, 1866, that " the 
resppndents 'i appeared at the July term, 1864, and demurred; that the 
demurrer was pverruled; and that, by légal continuances, the action came 
to the Septenaber term, 1865, "whpn and where, the respondents filed 
their answer, as on file." Then the decree goes on to. state that the court, 
on a hearipg, fonnd, as facts proyed in the case, that "the pétition was 
duly serve4 and returned" to the court at the July, term, 1864, "when 
the parties appeared by their respective counsel, and the said minors 
were duly represented by, their guardians, and the said cause was con- 
tinvied" to a time "when the respondent filed a démarrer to said péti- 
tion, and the parties were at issue thereon, and this court, having heard 
them by their . respective counsel, adjudged said demurrer insufficient, 
and overruled tho same, and ordered the respondents to answer over, 
and, by légal removes and continuances, the pétition cornes to the prés- 
ent term of, this court, when the parties again appear» and are at issue 
Upon a gênerai déniai of the allégations in the plaintiffs? biH, as on file." 
Sp long aç thèse orders apd findings of a court which had jurisdiction 
of the gubject-matter andof: the parties stand, this court cannot, in this 
.collatéral suit, take any cognizance of the point that the executors, even 
if they were before the.superior coi^rt as, trustées, opposed the claim of 
th^pîaintiffs, if there ,\y^reotherwise any force in that point. This is 
optaù appellate court. , Any errpr inthe decree of the superior court 
must be correçted by -it oja a 4irect appiicatioiji, Nor bas this ^uit any 
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such object. Thîs same view applies to thé point that Isabella did not 
employ counsel or appear; Thè decree fihdS that she appeared , and that, 
as a reapondent, she aaswered. If she did tiôt, she was of âge, and was 
• served with proeess, and so the decree went agaînst her by default. The 
same view applies to the three minors aïid their guardian. They were 
ail served with proeess. Each of the two decrees fihds that they ail ap- 
peared, and that "the said minors were duly represented by their guard- 
ians," (which includes Galdwell H. Coït, as well as thèse minors,) and 
that thèse minors and their guardian ansWered by the général answer 
of ail the respondents. This must stand as verity till abrogated by the 
state court. 

There is no force in the suggestion that the rights Of the minora could 
not be adjudged till the youngest should become of ftge. If there was 
anything in this point, itwas one for the state court. At most there 
was only error, not want of jurisdiction. The point could hâve been 
raised before the state court. If it was not, it cannot be taken hère. 
As the state court did adjudge the rights of the minors, it manifçstly 
was of opinion that they could be adjudged, and, if it erred in that 
opinion, itaione can correct the error. But, aside from this, there was 
nothing which required the détermination of the rights of other parties 
or of the rights of thèse minors to await the arrivai of the youngest of 
them at âge. 

The point is taken for such of the children of Christopher as were 
minons that no guardian ad litem was appointed to represent them in 
the James B. suit; that their gênerai guardian had no power to repre- 
sent them; and that she did not in fact appear in the suit. The last 
suggestion bas already been considered. The findings of the two de- 
crees, that "the said minors were duly represented by their guardian," 
must stand till set aside. This court cannot set them aside in this col- 
latéral suit. This is the law in Conneoticut, (Cbit v. Haven, 30 Gonn. 
190,) and the law everywhere. The question is one of régula rity, not 
of jurisdictionj the guardian and minors having admittedly been âerved 
with proeess. Whether the guardian Côuld represent the minors, or 
whether a guardian ad litem was necessary, was a question of local prac- 
tice, and is settled for this court by the words " duly represented." 
Thompson V. Whitman,18 Wall. 457; Ohristmas v. Russell, 5 Wall. 290. 
Irrespective ofthis, it seemsquite clear that by the Connecticut prac- 
tice, Where the gênerai guardian is made a party, and summoned and 
served for the minor, it is not necessary to bave a guardian ad litem. 
Reeve, Dom. Ed. p. 267; 1 Swilt, Syst. p. 217; 1 Swift, Dig. p. 61; 
Wiif&rdv.6rant,Kirhy,n4. 

,;In the briéf of the plaintiffs there is strong criticism on the facts that 
the executors each had a legacy of 50 shares of stock and its conséquent 
residuary stock;' that Mrs. S. Coït, one of them, had a legacy of 1,000 
shares of stock and its conséquent residuary stock; that she was also 
heir at law of one-third of 1,000 shares given to the two children who 
dîed belbre the testator, and which was held to be intestate estate, ând 
ofrioaerthird of the corresponding residuary ehares; that she waS also 
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guardiap of Qaldwell H. Coït, who had a legacy of 500 shares and îts 
conséquent resirluary stoek, and waa entitled to one-third of the said in- 
testate estât© and its conséquent residuary sharesy that Jarvis,asadmin- 
istrator offieprietta J., was entitled to the same number of shares, as 
legacies and as intestate estate, as Caldwell H. Coït; and thàt the residuary 
stock claimed by the plaintiffs, if qot going to them, would go in large 
part to the exeoutors individually and in the aforesaid capacities. It is 
also çommeot'ed on in the brief that, while the executors opposed the 
rights of the plaintiffs, "they were not slow, or wanting in zeal and energy, 
in supporting tîieir own claims under the will," and partieularly those 
of Mrs. S. Coït and her family; that they niaintained before the court 
tha;t,tl;a legacies of stock to the children of the testator who died before 
him werenôt lapsed legacies, so that such stock would go into the re- 
eiduum, to increase the proportionate share of each legatee therein, but 
werçi intestate estate, and. so would gO to Mrs. S. Coït and the two chil- 
dren ;W|ho|Survived the testator; and that they maintained the right of 
Mr.- Jf fvi?. to share in the primary and the residuary stock. It is urged 
as ''ajfijgqifiçant fact thfit the court acceded to the grounds taken by the 
exeoutoxs upon çach aud every question," including that as to the rights 
of thèse plaintiffs; and that "the record and the conductof the défense 
show "tlïat the case of thèse plaintiffs " was allowed to.suffer, and ail ad- 
vantage of position before the court was sacrificed." The observations 
hereinbefore' made constitute a fuU aOswer to thèse suggestions, and show 
that leg?illy,.actually, and morally there is no valid grouud of complaint 
against , the action of the executors. : 

It is'deemed unnecessary to consider any questions asto the effect of 
the decrees of the court of probate in settling the aecounts of the execu- 
tors, or the distributioUi or as to the effect of the releases and discharges 
given by the plaintiffs, lor as to the effect of the alleged lâches of the 
plaintiffs. The case has been consideped on the merits, and on the ef- 
fect of the suit in the Cosnnecticut court, beeause the questions arisingon 
those pointe bave been deemed to be controUing and décisive against the 
claims made ^ this suit by the plaintiffs. 

The children of James B, claim in their answer (1) that their father 
was entitled to a fee, and not a life-estate, in the .574 26-31 shares, and 
that: they, aahis only heirsat law, are entitled to.a fee in said shares; 
(2) that their in terest, aa the lawful issue of James B»j in the residuary 
stock, in respect to the legacy of 500 shares which the original will gave 
to the executors in trust for the issue of James B. , they to hâve such shares 
absolu.tely, with the accumulations thereof, when theyoungest of thenà 
should hâve reached the âge of 21 years, Was not taken away by any 
codiçil to thei will; that they are entitled to a share in the residuum 
of stock in respect to said legacy of 600 shares; and that there was. nO 
revocation of their interest in said residuum. They do not claim that 
the remainder to them, in respect to the primary legacy of 500 shares 
given to their father for life by the original will, which were to go as 
an absolute estate to his lawful issue after his death, was not revoked 
by the first codicil. They were not madè parties to the James B. suit, 
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nor did aiiy one represent them therein, unless it was their father, as 
plaintiff, or the executors, as défendants. A briéf is now presented on 
their behalf by Mr. George G. Sill. Of course, the most they can claim 
in this suit is the 574 26-31 shares, and the accumulations thereon since 
the death of their father. For anything beyond that they must bring 
their own suit. 

The pétition of James B. in his suitclaimed so much of the residu- 
ary stock as appertained to the 600 shares which the will gave to him 
for life, or a life-estate in it. The Connecticut courts decided that he 
took only a life-estate in the residuum, and not an èstate iri fee, or, as 
the decree says, "a life-estate only." So far as the children claim -ah in- 
terest in the 574 26-31 shares as heifs at law of their father, they are, as 
they claim through him^ bound by the adjudication as to his interest, 
in the suit which he brought, and in which he claimed that his interest 
was a fee, and in which that point was expressly raised and passed upon, 
adversely to him, and sô adversély to them. It was nôt necessary, in 
thât respect, that they should bave bëen parties to the suit. Aside from 
this -the décision was correct. The ground on which it was put by the 
suprême court of errors (33 Conn.) was that such was the clear intention 
of the testator; that the residuary clause gave a ratable proportion of the 
residuary stock to the persons and parties to whom the 500 shares were 
given, namely, James jB. pnd his children, to be enjoyedby a life-estate 
iii one and a remainder in the others; tha,ti Without the revocation, it 
would bave been plain that, as they were ail parties tO the original legacy, 
they must ail take in like manner in the residuum; that the révocation 
was not sufficiently broad to take away the interest àî James B. in the 
residuum, while it was broad enôugh to take awày that of the children; 
and that therfe was nothing in the revocation to show an intention to en- 
large the interest of James B., and suoh could not be the légal efifect of 
a mère revocatian of the interest of the children. Thèse viewâ are sound. 
His children urge, as reasons why he took in fee ail the stock which 
he toôk under the residuary clause, that, as a pefson before named in the 
will, to whom a legacy of stock was before given by the will, he was to 
hâve a shairein the residuUm, nothing beingsaid àbout the nature of the 
estate; that the expressions "ratio and proportion" and "ratable pro- 
portions" irefer solely to the number of shares, and not to the character 
of interest; and that the remainder either went to James B., or falls 
into the fesiduum, or becomes intestate estate. They argue thatit does 
not go into the residuum;. that the other legatees are given a share only 
in the other shares than this remainder because they are not given auy 
share in any remainder; that, if it goes into the residuum, it must be 
divided among ail the primary legatees, ànd, as James B. was oné, his 
children must, as representing him, huve a share Of it; that it does not 
becôme intestate estate; and that it must go to the children of James B., 
as his heifs. There does not appear to be any force in any of thèse sug- 
gestions sufficient to give to the children of James B. any share in such 
remainder, as representing their father; His interest in the shares was 
a life-iriterést, and died with him. . 
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R Î8jplain,4hat thesecoiid CQdiçU revpked the legacyjnjade bythe w,ill 
pf ôpÔsbareB tothe executors in trust for the issue of James B. The 
brief iOf thoir foounael doeajupt clq,ini thaitit did not, though thçir.answer 

There remains the question as to thç disposition to be made of the 
S74 26-31 shares of stock which are in the hands of the ex^cutprs bythe 
termipation of the life-esta.t€iipf, James ;!ft4 i They aye to be idistributed as 
residuary stock in like manneras ifJam^g B. had never had any inter- 
est in^thena, saye as respects the dividppds.whieh belonged to them up 
to hjs death, Tbpy carry with them .th«;dividends on them since his 
deatji, çither with or without interest opt those dividends. It is sub- 
mittçd bythe executors that this part of the estateshouid, like the rest, 
be settied in the court of probate; ihat,, as the spécial daims of the 
plaintifïs are rejected, the ça^e stands as if it werç a bili brought solely 
tp deterniine the distributiye share of each of the plaintiffs in the 574 
^6-3^1 shares, as assets of the testator, there being now no litigated ques- 
tion, and the distribution being purely a matter of arithmetic; that the 
rest pf the stock was distributed ,by the executors under the will, and 
their accounls of the distribution vyere jrenderedîto the probate court; 
that thèse 674 26-31 shares are ail the assets which the estate now has, 
and thepnly funds for the payment of the fées and expenses of the ex- 
ecutors, and pf the fées of çpunsel and other expenses in this suit, and 
in anyother suit, past or future; that it properly belongs to the court 
of probate to détermine the amount of sucb fées and expenses; and that 
it ma,y become necessary to sell the shares, or some of them, and the 
probate court ie the proper court tp direct such sale. In analogy tp 
the jurisdiction which the superior courjkexercised in ideclaring what the 
amount pf the residv\nm pf stock was, and whp pf the parties to the 
Jame^ B. suit were entitled to it, apd in what proportions, it seems 
proper that this court, ail the parties interested being before it, and the 
pleadings lïeing such as to allow such a course, should, by jts decree, 
déclare thp proportions; in which théaeyeral parties are Wtitled to thé 
^74 26-31 shares. Thiç question bas npt been presented, and the par- 
ties are «ntîtled to be heard as to the figures, unless they shall agrée. 
The decree should thet^ remit the matter to the executors, to carry out 
the decree on tlje .basis establisbed by itas to proportions, subject to the 
ordiuary jurisdictipn of the court pf probate as to alioisyapces of said fées 
and expenses put of the fund, and as tp turning the shares into money 
by a sale of sorne or ail pf theni, ifandas they may find necessary, but 
without varyingi the relative rightsof the parties in the shares as estab- 
lished by the decree. Thisi^çourse is proper, in order to protect the ex- 
pcutor^,and the otber; parties from any further litigatipn by other suits, 
or other proçeedings in .tbft James B. puit, in resppot to the matter ad- 
judged in this suÀt, wbJch ; protection a^ deeree in thi» suit might not af- 
ford if itwere ptjlija^idwree dismissingtbe biJl- .Theîdeoree should con-. 
taiUi distinct adjudication?»; in ;!^PordaMPe «fith the foregoirig conclusions^ 
a^ to,>the,claiira œadebythç plaiRtiflJ3;in thfe bill,and as to theGlaitasof 
the children of James B. , and should charge the plaintiffs with the cpsta 
of the suit. 
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,,* . -. ,;, ^Benwick V. Whbsleb. ■ - ■ ; 

(Ofret^OpM?*, -D. lowa. Ootpber, 188a) 

1, Jin>o^:fT— Etu>:iïnoe q? SXïiaEAOTiON-i-DEi/AT jif Enïobobjïbut. 

In a suit to cancel a jiid^ént reodered f ot the balance ôf a d'ebt af ter foreclosnre 

OÏ a mbrtgage, the mortgagor alleged an àgreëment that be should turnover thie 

la^ncl to tbe mortgageç in falliiajnnent, but that,' béing unable to make a good.title 

' beeaugeof pending suitâ agafnst' him, an atnicabld foreclosure was had, and tbë 

. jQdgment for tbe excess was lefv unsatisfled, by neglect or. cnrersigbt. Heidthat, 

tbe évidence being doubttul op tbis point, tbe fact tbat no jtttempt to enforce tbe 

jiiâgnietÀ was madefor iTyèars Would ttiril ttie scale iU tlie mortgagor's favor. 

•Uj' Pdwebs op Attornet— CoNSTanoTtoiî— <ï*i!<jRAi. AND 8pb'6iàl Terhs. 

A power of attorney expreàsly aatborizlng tbe agent to'aell, convey, or mortgage 

tbe principal 's lands in lowa, and collect tbe priée theréof, and constituting biiu 

■'■■ ■ Hotir gênerai attorney in flàot tO transact »k} or àU business for us, * * * of aay 

, feindwbatsoever, in tbe State of lowa;, 4»'rent bouses, ?; • * and satisfy any 

mbrtgages made or to be' made to us, " etc.,— conféra povrisr to agrée to take certain 

lands, covered by a mortgage, in full satisfaction 6t tbe débt secured tbereby. 

8. MOMÔA^BS— AOBBEMBNT TO SaTISFT— OONBIDBBATiON. 

rAn agreement to give, ,np aU tbe land oovered, by a ntortgage, by an amioable f ore- 
closure èiiit, is a siimciéut considération f tir an agreement tO accept tbe land in fùU 
satia/action qf tbe debt, inplvding any deflbièncy tbat migttt remain after tbe fore- 
clôsnre sale. 

In Equîty. Bill to c£mcei judgment. 

JoAn JV. jRSogrera, for complainant. 

JD. il/. i^Aer, for defeiidânt. , , 

McCbary, J. This is abill in equîty praying the cancellation of a cer- 
tain jvidgnient appearing qpon the records of tbe district court of Scott 
cpunty, lowa, in favorçf the défendant and against the plaintiff, on the 
ground that the sam^ has been settled and satisfied. The judgment was 
rendered on the 18th day of February, 1861, in a suit for the foreclos- 
ure of a mortgage uppn certain real estate. The mortgaged property was 
sold ïinder the judgrii'érit in Ï881, arid bought in by Wheelèr, for $700, 
and the shèrifTs deed was immediately made to him. This left a bal- 
ance unsatisfied on the recpr^ :>vhioh now amounts, inoluding iqterest at 
10 per cent. , to something over 62,000. No attempt was ever made to 
collect this balance until I>e6ember, 1878, about 17 years after the date 
of the judgment, when â général exécution was issued, and attemptswere 
ttiadè to ëhiforce its payinent, which led to the filing bf this bill, and the 
allowance of a temporary injunction to restrain, until further order, the 
collection of the judgment. The note and mortgage on which aaid judg- 
ment of foreclosure was rendered were made by complainant, James Ren- 
wick, to défendant, Wbeeler, April 8, 1857, fof the purchase money of 
a pièce pf land in Davenport, then purchased by Renwick frofn Wheeler 
through Wheeler's agent and attorney in fact, Erastus Ripley. Wheeler 
resided in Pennsylvanift, and Ripley in Davenport, lowa. Renwick, 
who alsp resided in Davenport, made certain payments on the mortgage 
debt, amounting in the aggregate to $565. The sum secured by the 
j^nortg'agie: was $1,400, with interest, and the mortgage covered, besides 
,the land purchased from Wheeler j another adjoining tract, for which 
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Renwîck had paid $600. Before the commencement of the foreclosure 
suit, Renwick had becoaie finanôially embarrassed, and was unable to 
pay the balance of the debt; and he allèges in the présent bill that he en- 
tered into an agreéiÉent with Wheeler, through bis agent, Ripley, that 
Wheeler should take the entire mortgaged property in satisfaction of the 
bjilçipce, due, and tha^ tb carry out this agreement (Reniriçk being unsi- 
ble to mako a good title by deed on acteount of judgments against him) 
an ftt^îcable foreclosure was had, inwhich the judgment in question was 
rendered by default, andwas left unsatisfîed, after the sale, by négligence 
of pvérsjght. Thecoûtypversy hère is (1) as to the truth of this alléga- 
tion; and (2) as to it? sufficiency as a matter of law to entitle the com- 
plainaRifto the relief éought. 

Wi^iout going hère into a discussion of the question of fàct, it is suffi- 
cientto State that, Upon the whole -case,' the court îs of the opinion that 
the wèjght of évidence 19 with the complainant; but if, upon the direct 
testimony of witnesses, this were doubtful, the long lapse of time be- 
tvreçii'.tT^.i;enditiQnoftfie judgment an the issuing 6f the gênerai exe- 
çutioû i» a drcumstance of sufficient significance to tum thescale in the 
complainant's favor. It is well settled that satisfaction of a judgment 
may be presumed in a shorter period than 20 yeàrs, if other circum- 
stances are shown which render satisfaction probable. Hendricks 
V. Wallù, 7 lowa, 224; Ang. & A. Lim. §§ 171, 172. It is in- 
sisted on behalf of défendant that it does Hot àppear that Ripley, the 
agent of Wheeler, had authority to make the contract relied upon. This 
dépends^ Upôn the construction of the power of attômey under which 
Ripîey acted. That instrument, which is before us, a.fter authorizing 
thie agent to sell, convey^ or mortgage any real estate belonging to 
Wheelèt within the state of lowà, and to collect iall sums due on that 
accouht, pro vides as folio WB i 

"And we (Jo f urtber constitute thesaid ^rastus Ripley car gênerai attorney 
in fact to transact any 6r ail business, for us, or eitlier of us, of any kind 
wbatsoever, in the state of lowa; to rent bouses and sign leases, and to col- 
lect money, exedUte receipts tôt tbe same,' ând to satisify any mortgagea made 
or to be made to as; or eitherof us, ùpon any lands In the state of lowa; it 
being the triie intent and meaning of tbls'instrumenttoconfer upon thesaid 
Erastus Kipley full and unrestricted power and authority to act for us in ail 
matters of every kind wbatsoever arising, or that may arise, in the said state 
bf lowa." 

It is said that the gênerai language in this power of attorney is re- 
straîned by tbe spécial and spécifie authority elsewhere in the same in- 
strument conferred. The gênerai rule is that gênerai lerms following, in 
the saùie instrument, words which confer a spécifie authority, are to be 
faèld subordinate to, and as limited by, the spécifie authority. Instru- 
ments of this character are strictly donslirued ; and theauthority is never 
extended beyond that which is given in terms, or which is necessary or 
proper for carrying the authority so given into full effect. Story, Ag. 
§68. And language, however gênerai in its form, when used in con- 
nection with a partioular subject-matter, will be presumed to be used in 
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subordination to that matter, and therefore is to be construed and limited 
accordingly. Id. § 62. Applying thèse rules to the power of attorney 
under considération, it appears that the particular subject-matter was 
the business of Wheeler in the state of lowa, relating to his real estate, 
including selling,! mortgaging, leasing, coUecting moneys due for rents 
or as purchase money, àud including the satisfaction of mortgages. 
With respect to ali business of this gênerai nature within the state of 
lowa, Ripley, as Wheeler's i^ent, had "unrestricted powèr and author- 
ity," and was to act as his "gênerai attorney in fact." The settlement 
in jquéstion was a transaction relating to the particular subject-matter of 
the agency^t; and therefore the agent had discœtionary power to accept 
the mortgaged premises in full for the debt. 

It is also insisted that no sufficient considération for the contract. re- 
lied upon has been shown. This point is not weU taken. The agree- 
meût to, give up without contest ail theland co>îôred,by the mortgage in 
satisfaction of the. débt was a good and sufficient |Consideration for the 
agreement to release. The value of theiland does not appear, nor is it 
njaterial. . It may hâve been more thâh the mortgage debt, or it may 
àave been tegarded as equal to it. The time of obtaining title and pos- 
session njay bave been regarded of great importance. There is some evi- 
dençei tending to show that there was a défense of usury to part of the 
olaira, which was waived. But, independently of this, weare of opin- 
ion thftt there was a sufficient considération. Decree for complainant. 



FiBST Nat. Bank of Omaha v. Mastin Bank et <d. 
{Circuit Court, Tf. D. Missouri, W. D. Ootober, 1880.) 

AssiemniNT roB Benefut op Cbéditoes^What Passes— Mistakb. 

The PîfBt National Bank was direoted by the Mastin Bank, with which It had a 
running account, to deposit what was due the latter with a third bank. Through 
a mistake in its acoounts.'the National Bank placed more inoney to the Mastin 
Bank's crédit than was actually due it. The Mastin Bank made a gênerai assign- 
ment, and its assignée dénianded and received f rom the third bank ail of said mone^. 
Meld, that the excess coula be reoovered from him, as he possessed only the equi- 
ties of his assigner. 

In Equity. Suit by the First National Bank of Omaha against the 
Mastin Bank and Kersey Coates, assignée thereof, to recover $1,816.22. 

The facts as agreed upon are substaptially as follows: August 27, 
1878, the Mastin Bank requested the First National Bank of Omaha, 
with which it had a running account, to deposit to its crédit suoh an 
amount as was due ii, in even hundreds of dollars, with the Metropoli- 
tan National Bank of New York, and $8,800 was accordingly remitted 
to said bank; the books of the First National Bank of Omaha showing 
somewhat over that amount to be due at the time. The First National 
JBank of Omaha had. sent to the Mastin Bank for collection a draft drawn 
by one Faut, which was coUected July 17, 1878; the proceeds thereof 
v.48F.no.6— 28 
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feeingi^laced! by'the 'lastniœbed bank îotbe Jûreditof the otherL But 
tibeiMirst National Bank^oft^Dmahahad, feUed tcfccbârga said item, and 
ihe amoamt Jfor^i^arded i;o; tbei Metropolitaiï Natioffial^ Banfc of New York 
wàsiconsequéïïtlyiîliSlG.Û^iiniéicess df thie sumtiuë theMastin Banfc. 
A few.days thereafter theMaStinBank iailed,jaiÉijmade an assignment 
to Keif sey Coates, and transfemed to himi ail its assets; He demanded 
and receivèd from the Metropolitan National Bànfc'the entire amount sb 
placedtô the Mastin Bank'sîoredit. As soon as ibei First National Bank 
of Omaiia bedamë awareofits mistake, it deinahded said 61,816.22 from 
the 'Mastin Bank, the Metropolitan National Bank of New York, and 
OoateB,oàssignee; and this Bttit is brought to recover that'sum. 
J. M. Woolworth, for compMriant. • ; ^ 

BnM"^ Bnanback <& Fermf, lar leapondéat, 

- v... ;: iJT ,;: ■ , ,,.■ ;(ji,; .-,; ,:.:-„: , ■ ' ■!' 

McCbaby, j» . The faotis admitted by the agreed statement that plain- 
tifif sent to the MetropÉditani National Bank in New York,'to be placedtô 
the crédit of the Mastin- Babkvtbe money now in contnàvfersy.'in conse- 
quenoé of a mistake' of iaet^ ■ When plaintiËf stated the account, iri ot- 
der to «sdertain the Butti to be sent to (the New York' bank, one item 
thereof was omitted byréason of an error of the accountaat, or because 
the baûk had not receiv«d notice at'that timë of the oèUéfction by the 
Mastife'Bank of the Faut draft. The reôtilt of the transaction was that 
the: plâiptiff sent to the Metropolitan Naitional Bank, to be creditéd to 
the Mastin Bank, more money than was due to the latter; or, in other 
words, there was placed in the hands .of said Metropolitan National 
Bank, $1,816.22, which did not, in equity, belong to the Mastin Bank. 
It,was, however, placed to the crédit çf that bank, and after,|he assign- 
ment it paiséd into the'hahdsôf théàëàigneé; As bétweett the original 
parties to this transaction, itcannot be çlaimed that the Mastin Bank 
acquired any interest iii, 6i rîght to, the ùioney now in dispute. It is 
a principle of equity, top pjain to requii;^ a citation ofauthoritiesto sup- 
port it, that where one person; by mistâke, delivers to another nàoney 
or propertjfc without coriside;^ation, he may recovetr'it bs^ck; and, where 
the identical property cannot bô found and recoveredj equity permits 
hith tq puij^ulé and recoyer .thei proceéda wherever hé can find them, un- 
less they hâve passed into the hands of an innocent holder. Where both 
parties intended the delivery of a particular sum of money, and where, 
by the mlstafeë of both"^ ftlàr^et sûm wSia delivered, Ihe party recolving 
t^e excess becomes, in equity, a trustée for the real owner thereofj and 
bound to deliver it upon dëmànd to himi The grouiid upon which this 
rule proceedig is, that mîsfeke or ignoi*ance of facts is a proper subject 
of relief when- it'constitutes a material ingrédient irï thecontract or acts 
of the parties, and disàppoints thëirliitention by a inutual error, or 
where it is inconsistent Withgood faithj and proceeds frôm 4he violation 
of the' obliigatiôhs whieh aife imposed by law upon the- conscience of either 
party. Stoi-;^,Eq. Juï!.§: 151. i ;: : 

It is equally clear thât the plaiutiffhas a righlto' relief against the as- 
signée, who cïaims by a gênerai àssigàrrient undèf the laws of Missouri, 
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for the reason that the assignée is dëetUed to possess the aame equities 
only as the debtor hiiïiself wôuld pofesÈSS. ' Td. § 1228.' 

It is my. opinion that upon the principles of equity the plaintiff is èn- 
titled ta recover the sutn of money in controversy in this suit; and de- 
cree will be fiiitered accordingly. 



Ex parte Beown. 
IDifitrlct Court, E.D. North CwroUna. August 7^1891.) 

l. CONiplTtmbîfXll IiAW— IHTBBSTATB CdMMEBOB— MBBCHANTS' LiCBNSB TAX. 

Bèveane Act N. C. §23, requiring ail merchants to pay'tia a license taz one- 
tenth of one pepcentiiiii oathe total amountof purchases in orout of the state, (ex- 
cept purcnaseé cîf faiin prodUcts from the proaucer,) for cash or on crédit, " is not 
a taz on the. privilège of purcbasing goods, but on the goods themselves, as part of 
the gênerai mass of property in the stat^ç, and does not, in its application to pur- 
chases oitièldé' the state, operate as aà interférence with Interstate commerce. 
BnbMns V. Taaeing DUt.,7 Bup. Ct. Rep. 592; Lelsy v. Hardin, 10 Sup. Ct Kep. 
681 ; and Fertilizmg Co. v. Board of Agriculture, 43 Fed. Bep. 609,— distingulshed. 
8. Bamb— Tax on Impokts. 

Hor does^oti taz operate as a taz upon importa or exports, «rlthin the prohibi- 
tion of Çijnst. U. S. art. 1, 8 10, cl. a. , 

3. SaME— DlSCKIMINATlON. 

The fact that purchases of farm prodnots from the prodncer are excepted from 
the taz cannot be said to operate as a discrimination agsinst farmers residing out- 
side the state, merely because it is probable that marchants will buy more prod- 
ucts from résident than from nob-resident fàrmers. 

At Làw. Application by Alexander H. Brown for a writ of habea» 
corptM to release him frôtn imprisonment, because of a failure to comply 
with the retjoireœents of the revenue aût of North Garolina. Heard a;t 
Chambers. Writ refused. 

George JîoMiit*ifl«, for petitionet. 

27u»na« âlirati^», for Ôie State. 

Seymour, J. This pétition for a writ of haheas corpus has been pre- 
sented with the pùrpose oif testing the m erchants' license tax of the state 
of North Qlrèlilia. Mr. Strange was, by consent, heard in opposition 
to the petitioil iû "bëhalf of the state, and the facts set forth therein weré 
admitted , fo* the purpOséS of this application , to be true. The material 
parts of thé Éevehue act are found in section 22 ôf the act, and are in 
thèse woïds: - 

"Every rnercBant,' jéweleï, procer. druggist, or other dealer wlio shall buy 
and sell goôdf), warest and mereliandise. of whatsoever description, notspe> 
cially taxed elsewliere in this act, sliall, in addition to his ad valorem tax on 
hia stock, paya» laUceinse tax one-tenthofonepprrentum on the total arapunt 
of purchases in or out of ttie state, (except purchases of farra prpducts frgnq 
the proilucèr,) ïor ciish or oh crédit, whetlier such peisons hereiti menlioned 
shall purchiise'àsi principal oi: through ah agent or conamission inerchant. 
Every peraon Wèntjidned in tiiife section shall, wlthin teii days afberthe flTst 
days of Janoary aind July in eadh year, deilvor to the Cieik'of tlie board oï 
county cooimilBsioners a swura stateaient ^ the amouot o£ his purobasias for 
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the precediiig six months. • * * Every merchant or, dealer failing to 
render Buch list * • * shall be guil^y of a misdemeanor. * * *" 

Petitioner is a mërchaat in Wilmington, wbo is engaged in the busi- 
ness- ofbuying in other states, and bringing into North Carolina, and 
there selling, large quantities of merchandise, including farm products 
not purchased from the producer, as weU as in the business ot buying 
and selling sucli articles in North Carolina. Having been so advised by 
counsel, he bas refused to deliver a sworn statement of purchases out of 
the state, but bas delivered to the clerk of the board of county commissiion- 
ers such a statement of purchases Within the state, and paid tax accord- 
ingly. Thereupon he bas been arrested, and held in custody by the 
sheriff of his 'county, bli a warrant cbarging him with a violation of the 
statuts ^bove cited. He claims tbat bis arrest is illégal,, and tbat he is 
restrained of his liberty in violation of the constitution of the United 
States, ;,3c> Û}'e questioïi is wlfiether 'J;he tax impçsed upoJi merchants of 
one^enth of i per centum on purohas^ out of the state is unconstitu- 
tiQnalj,,4hd, if so, wbé.th.^t petitioiief s imprisonment for fftiling to de- 
liver ii-«worn statement pf such purchases,; with a view to the listing of 
such tax, is in violation of the bonstltution of the United States. Sec- 
tion 3, of the revenue act imposes an od wforêm tax of 25 cents on $100 
value of ail real and personal property within the state. The tax un- 
der discussion, is in addition to the> ad, valm-em tax, and, in view of the 
provision of the constitution of North Carolina requiring equal taxation 
on àllreàlâhd personal property, wqu'ldbe illégal, but tbat it is alicense 
tax, and therefore within the authority given to the législature by arti- 
cle 5,' §.3Vof that instrument. Besides being a license tax, it ig, how- 
ev«rv.an: «iciriwiwer» tax on property., Bxovm y., Maryland, H Wheat. 
4l9. -;As a Ucense.taX, it }s imposed on * person residing and engaged 
in business in North Carolina. Considered as a tax on property, it ia 
imposed, or, for the purposes of this proceeding, and under petitioner's 
application for a writ oî kabeas corpus, must be considered as imposed, 
on merchandise being, at the time when, under the law, it should bave 
been listed, withip the staté qf North Carolina. The requirement of the 
statuteis that within 10 days after the 30th of last June petitioner should 
havç delivered a sworn statement of hia purchases for thp6 months end- 
ing onpuch 30 th of June. I do not at ail pass upon the question of the 
possible construction ofth je provision with respect to whether the state- 
ment required does or does not include any marchandise purchased be- 
fore the last of June, but on that day not yet within the state. -ilfitcould 
be in aiiy w^y material, nO; such question is raised by the petitipnçf. On 
the contrary, petitioner refuses to deliver, any statement of purchases out 
of the state. 

As spine stress seems to hâve been laid upon the phrase used in the 
description of the tax, it may be well tQ say, although thé proposition 
se^ms tp.be an obvious one, that the words "purchases in pr o.ut of the 
state" do not refer to the act of purcliasing, but to the goods purchased. 
It seems not at ail material to the characterization of the tax whether it 
be laid upon the amount ûf sales, upon the a verage amount kept on hand. 
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or, as is the case hère, upon the amount of purchases; in either case, 
the tax is upon the goods, and it is of no moment whether they be valued 
by their purchase or sale priée, or by some other standard. Either as 
a license tax imposed upon a résident, or as a property tax laid upon 
property, within the state, the imposition in section 22 is légal, unless 
it is in conflict with some one of the provisions of the constitution of 
the United States. Petitioner claims that it does so conflict with article 
1, § 8, cl- 3, which provided that "congress, shall hâve power to regulate 
commerce with foreign nations, and among the several stotès;" and with 
article 1, § 10, cl. 2, which provided that "no state shall * * * lay 
any imposts or duties on imports or experts." 

Before proceeding to the graver question at issue, which involves an, 
important part of the state's. powers to raiae revenue; Iwiil dispose of a 
position taken in the outset of his argument by counsel for; petitioner, 
which onlyattacks the form of the tax, but not the taxing power itself, 
but which, if decided in his favor, would be fatal to tbô state's rightito 
ultimately coUect the tax sub lUe, if not décisive of the présent applica-. 
tion. Section 22 excepts fjom taxation purchases of farm productsfrom 
the producer. This, it isclaimed, is in reality, although not ostensibly,'. 
a discrimination in favor of inhabitants of the state as against non^resir 
dents. The argument made is that, by reason of locality, a merchant 
naturally will i)uy a much greater quantity of fariû products in his own 
state than out of it. Therefore,: it is said the law, being in this respect 
in its efïéct more to the advantage of farmers in North Carolina than, out 
of it, discriminâtes in favo^ of the former and against the latter. It may be 
said with equal truth thatàt discriminâtes also in favor of farmers within 
10 miles of the merchant as against those 100 miles from him, and in 
the case of petitioner in favor of farmers in Marion county, in South, 
Carolina, as against those in Craven county, North : Carolina. But, in- 
deed, I can see np force in the position in any point of view, and no ap- 
plicability in the authorities cited to sustain it. It is conceded that a 
law that professes to be non-discriminatipg, and is«o, as far as its words 
upon its face go, may, wben the circumstances are appiied to it, be 
shown to discriminate, and may for that reason be unconstitutional. 
Such v\^as the fact in the Virginia case of jBnmmer v, Eebman, 138 U. S. 
78, 11 Sup. et. Rep. 213, and of Minneaoia v. Barber, 136 U. S. 313, 10 
Sup. et. Rep. 862. Laws professing to be enacted for the purpose of 
preventing the sale of unwholesome méat, and in one case taxing ail 
dressed méat slaughtered more than 100 miles from the place iof saie, 
and in the other prohibiting the sale of fresh méat from animais not in- 
spected by a Minnesota inspector before being slaughtered, were found 
to be really laws prohibiting the sale of ail such commodities imported 
from other states, and were held to be violations of the right of interstate 
commerce. But thèse were cases of taxation or prohibition. The rev- 
enue actof North Carolina contains, on the eontrary, only an exemption 
from taxation. I know of no provision of the constitution violatéd by 
the exemption. It does not deprive any farmer in any other state of 
the privilège of selling his products in North Carolina, or tax him for 
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th& right to >dG so. lï heiis at a disadvantage in so sëllittg by reason of' 
iiisi distances froïnairiarkôt like thé oûé bf Wilmington, iii that state, it 
is a disadvantage not? eaùsed by aijy Statiîteî and iâ doubtless compen- 
sated by nearneisèitO<Sotne market mcfre accessible to bim than to hi» 
rival in tbe markôl 'Of Wilmington^ tbe fariher reaidiiig in that locaiity. 
Nor does it in any ivày interfère with commerce. Only a tax or a prohi- 
bition could bave that effect. ' 

I dome to the main îpbint in the case. The law in question impose» 
a non-discriminating tax npon ail meriShandise in North Carolina, with 
tbe^ exception above mentioned, whether the product of that or some 
other State, whether in the handa of a second purchaser or of the im- 
porterj 'and whether it be or not in the* condition in which it was im- 
portedî that is, a^ it is usually termed, in the original package. It ia 
contendéd Jthat, as far as it affecte goods brought from another state in 
the possession of the first purchaser j in an unchanged form, it is uncon- 
stituiional. This is not thecase of âtax upon a citizen of another state, 
impoaed Upon him forttie privilège of bringing bis merehandise int<y 
North Cardina, and tbere offering it for sale, but a tax upon goods in 
the state, imposed upon thém in common with ail other goods. A mo- 
ment'B Cûdsideration will bé enough to show that, if it is unconstitu- 
tional, no tax upon the business of Si merehant can be imposed and col- 
lected in any state. The great mass of 'meïchants' sales consiste cither 
of commodîties exclusively brought from outside of the state, and which 
are not fjroduced within its limits, or of commodities in regard to which 
the manUfaotories and farms of the state compete with those of other 
parts of the World. If petitioner's contention is sustained , the first class 
cannot be taxed at ail iii the hands of the original purchaser. As for 
the second, ai State has the power to tax such of them as bave been in 
part mânufactured or produced in its limits, but not tliose brought from 
other States. The effect.Weïe such a tax imposed, would be protection, 
to the extent of the tax, to extra-state productions! Of course no state 
could afibrd to impose sueb a tax. The resuit would be that ail mer- 
chants engaged in the exclusive business of selling goods in the original 
package, wherever purchased, would be éxempted from any license tax 
whatever.^ The next resuit tvould be that such merchants would drive 
dut of business, to a very^ great extent, ail taxed merchants. The ulti- 
riàate resultl Wôiild be that tito tax on the business of selling commodities 
would' be imposed. It is true that article 1, § 10, of the constitution 
forbids'duties on im ports from forfeign countries, and, as interpretèd by 
Chief Justice Mars ÀlXin Broim v. Maryland, 12 Wbeat. 419, prohibits 
ail state taxation of either imported ^oods in the original packages or of 
the business of' selling Buioh goods; and, without bauch considération, it 
might beUhoUght that the same results as those above stated raight fiow 
from the absence ofppwer' in the statès to tas: foreign importations. 
But theconditious attendihg» the sale of -such conimodities, and of goods 
brought intô ônb stÀte from the other», are widefy difi'erent, It would 
be impossible for a merehant deaiing ohly in' foreign imports in the orig- 
ina;l package tû coaipete in général business with one who kept both for- 
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eign and domestic artiçlfssj fpr.sale. He wpuld be limited to a few lines 
of gçods, and, with regard to those, cpst of trangportation, and, above 
ail, duties on imports, would .reduce birn tçan equ^ity with the merchant 
buyipg his gopds nearer at home, and paying no tax on importation, if 
theydid not put him at a diaadyantage in the cpst of hia commodities. 
But the merchant dedipg o°ly, ÏJ* gpods impôf;,^d from otherstates 
would hâve a practically unlimited range of untaxed merchandise with 
which tp compete with the taxed merchant dealin^ in the productions 
of hia pwn staté. Theré is an additiorial advantage to thosè âlréady 
mentioned, that the dealer in goods brpught fron)>othe^ states woul^ ha.Yé 
were the courts to hold taxation like that under .considération illégal. 
If commodities from other states in thèir original form cannot be taxed 
tinder the guise of a license tàx, they caniibt be tated under the name 
bif an ad vayr&m tax, and Wp\ild, as long as thëy rëmained in their orig- 
inal çpiicîition in his possession, bè non-taxable. That part of every 
merehant's stock of gopds whioh he had bjought frpm another state would 
xemain, as long as it might be unsold, free, npt only from merehant's 
tax, but from the gênerai state property tax. 

Certainly, since Woodruff v .Parham,,% Wall. J23, pntil veryrjeqenjtly, 
no such contention as that made in behalfof petitioner woufd liave^een 
advanced. Wooàruff \. Parham was a case in which it appeared that 
the city of Mobile had imposed a tax on sales at auction and other sub- 
jeçts of taxation., Woodruff, the plaintiff, in the course, of bis business 
sold goods and nierchandise, the products ofstatea, other than Alabama, 
to purchasers in the original packages, and refused to pay the city tax 
on such sales. Millee, J., delivering the opinion of the court, said: 

"The case before us is a simple tax On sales of mer&bandlse imposed alike 
on ail sales made in Mobilei wlietiier * * * by «», citizen of Alabama or 
pf another state, and whether the goods sold are tbe produce of , that state or 
some other. Iherè is nq attèinpt todiscriminateinjurioùslyagainsttbeprod- 
ucts of othèr States or the rights of their citizefis, ahd there is therefore not 
an attemptto fetter commerce among the states, or tp deprive the citizens of 
other States of any privilège or immunity possessed by citizens ôf Aliibama. " 

in Machine Co. v. Gage,\(iQ U. S. 676, it was decided that a state 
law iraposing an annual tax pn ail peddjers of se;wing-machines, without 
regard to the place of manufacture, was not in violation of the cpnsti- 
tution. SwAYNE, J., after review of ail the cases, says: 

"In ail cases of this class itis a test question whetherthere is any discrimi- 
nation in f avor of the state or of the citizens of the state which enacted tlie law. 
When there is sucb discrimination is fatal. In the case before us tbe stat- 
nte in question raakes uO such discrimination. It applies alilieto sewing- 
macbihes inanufactured in the state and out of it. Thë exaction is not an 
unusnal or unreasonable One, The state, putling ail such machines uponthe 
same' footing, had an unquestionable rigbt to impose tbe burden." 

In Érmmv. Houston, 114 U. S. 622, 5 Sup. Ct. Eep. 1091, (1884,) 
it appears that a state ta^ of six mills had been lévied on ail. property 
situated ip thestateof Louisianaf Plai^itiÔs mined opalin Pennsylvania, 
and shippeil it in flats to touislana. Atthe tinae of the assessment it 
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bad just afrived from Httsbnrgh, and was in the hands of plaîntîffs' 
agents, aflcat in tlie Mississippi river in the same boats in which it iiad 
arrived, ànd was held for salle by the boat-load. The court, by Beadley, 
J., aftér stàting, on the authority of Woodruffv. Parham, supra, that the 
term "import" did not apply, because article 1, § 10, affected only for- 
eign importations, ànd nbt articles carried from One state into another, 
Bays: 

"It viaà not a tak imposedVn coal as a foreign pfoduct, or as the product 
of aiiothèt statè than Louisiaria^ nor a tax imposed while it was in a state of 
transit thron^'t'hat state tosoihëbther place of destination. It was imposed 
after the ()6at hàd arrived; at its destination, and was put up for sale. The 
boal had com« to, its place df rest for final disposai or usp, and was a com- 
modily in the market of New Qrleans. * * * It had b^conoe a part of the 
gênerai mas^ of prpperty in the state, and tus such it was taxedfor the current 
year, as ail other property Ih the ci ty of îTew Orléans was taxed. " " With 
tbe exception of gbods impofted from ftifbign countries, still in the original 
packages, ànd goods In trtenisit tosbme other place, why may not [a state as- 
-sessor of taxes] assess ail property, provided the assessment be a gênerai one, 
without discrimination between the goods of différent states?'* 

'The ihté^ càstàStîWéodritfv. Parham, Machine Co: v. Gage, and Brown 
V. Houslorif'ài^a'iSite ail iJectot, and are ail cases in which the merchan- 
dîsè taxed làf the respective State authorities was, atthe tiriie the tax was 
itnposed, in thebands oflhe importer in^o the state, in a condition which 

'had not beeii'chahged silice its importation. Woodruffv. Parham and 
Machine Co. vJ (5iitfe were lic'énse taxë^. Brovon v. Hoiustoti was a gênerai 
property tax, Tyhich feli, a^ is noted by Geay, J^, in the dissenting 
opinion in Lei»y vi Hardm, 135 U. S. 151, 10 Supi Ct. Rep. 681, on the 
property, the right of thestate to tax which was in dispute, "in its orig- 
inal condition and original package." They are therefore authorities 
in point upon petîitioner'B càntention, and, if unreversed, are conclusive 
pi the mitter sj*'^ lite. U 'iscontended.by counsel that they hâve been 
reversed hy.Bohbihs.v. Tœdng Dist., 120 U. S. 4S9, 7 Sùp. Ct. Rep. 
592, and X^ y. .Hardi»,,' 136 U. S. 100, 10 Sup. Ct. Rep. 681; 
and that under the présent rulings of the suprême court there is prac- 
ticâlly no différence in effecf upon the stâte's taxingpower between the 

• provision ih the constitutioh prohibiting duties on im ports and thatgiv- 
ihg to cohgréss the power to regulate commerce among the several states. 
This argument is drawn from the opinion of Justice Bbadley in the first 
of the two last-mentioned cases and that of the chief justice in second. 
^It is strongly urged,"say8 Beadley, J., "that no discrimination is 
ihade between domestic ahd foreign drummers; but that does not meet 

J;he,difficulty. Interstate commerce canhot be taxed ai ail." 120 U. 

.0. 4S9, 7 Sup. Ct. Rep. 692. "Ûnder our décision in Bowman v. Rail- 
way CJo., 126 U. S. 465, 8 Sup. Ct. Rep, 689, they had the right toim- 
pprt this béer into the state, and, in the view we hâve expressed, they had 
the right to sell it, by which act alone it would becorae mingled in the 
common mass of property in the state. Up to that point of time we 
hold that, in the absence 6f cùngressional permission to do so, the state 
had no power to interfère, byseizure or any other action, in prohibition 
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of importation and salé by the foreign or non-resident importer." Fulleb, 
C. J., in Leisy v. Hardin, 135 U. S. 124, 10 Sup. Gt. Rep. 689. 

The argument for petitioner is this: Under the décision of the su- 
prême court in Bowman v. Railway Cb., 125 U. S. 507, 8 Sup. Ct. Rep^ 
689, cited by the chief justice, fédéral control of interstate commerce 
does not stop at the state line, but goes with the goods which are it3 sub- 
jects to its place of destination within the state. Under Leisy v. Hardin, 
mpra, which goes a step further, iûterslate commerce includes the 
rigbt to sell such merchandise within the state, and the state cannot in- 
terfère with such sale in any way. The transportation into and sale 
within a state being thus held, as petitioner contends, to be interstatei 
commerce, neither of thèse acts can be taxed, for, as is decided in Eob- 
6i?is V. Taxing Dist., mpra, interstate commerce cannot be taxed at ail. 

The case of Robbins v. Taxing Dist. is so récent a one, and is so well 
known to the profession, that its facts may be very briefly stated. The 
plaintiff, à citizen of Ohio, was arrested for the act of soliciting trade 
by the use of samples for the Ohio firm of Rose, Robbins & Go., of 
which he was an agent, without taking out the state drummer's license. 
It was held by the suprême court, the chief justice and two associate 
justices dissenting, that a state could not levy a tax or impose any other 
restriction ùpon the inhabitants of other states for selling.or seeking 
to sell their goods in such state before they were introduced therein, 
even though an equal tax shoUld be imposed upon inhabitants of the 
taxing state. In his dissenting opinion Waite, G. J., says: 

"I am unable to see any différence in principle between a tax on a seller 
by sample and a tax on a peddier; and yet I can hardly believe it would be 
contended that the provision of the statute now in question, which fixed a 
license fee for ail peddlers in the district, would be held unconstitutional in 
its application to peddlers who came with their goods from another state, and 
expected to go back agaia; " ' 

I quote from the dissenting opinion to show the limits of what was 
actually decided. The court did not hold that a merchant bringing hia 
goods from another state into Tennessee, for sale there, could not he 
taxed, but only that he could offer them for sale there, without being 
compelled to pay for that privilège, and thathe might do so by an agent 
and by thfe use of samples. To guard against any misconception of the 
extent of the décision, the judge rendering the prevailing opinion ex- 
pressly states that if the goods were in the state, and part of its gênerai 
mass of property, they would be liable to taxation in the same manner 
as other property of similar character. "When goods are sent from one 
state to another for sale, or in conséquence of a sale, they become a part 
of the gênerai property, and amenable to its laws, provided that no dis- 
crimination be made against them as goods from another state, and 
thatthèy be not taxed by reason of being brotight from another State, 
but only taxed in the usual way as other goods are. But to tax the 
sale of such goods, or the offer to sell them, before they come into the 
state is a very différent thing, and eeems to us dearly a tax on inter- 
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State coàim^ce;'? .fe66îW« w Th^ing />&*;, 120 U. S. 497, 7 Sup.- Ct. 
Rep. 598." Ifeisin the iiéXtparagraph, in answer toi the argument that 
Teniiesseë dliilnSmers and thbse: ôf other states were tàxedalike, that 
Jïistlce'BRA»kiBY«ttys: "Butiliat'does not ineet the difficùlty. Inter- 
state drttilïneice cattnot be tâked at ail, even though the same amomnt oî 
tax should'tié Ikid on doole^tïô commerce.'' It needs no argument to 
show tha't' tbie ■ ifltérstate oOJ^merce referred to in thelast sentence did 
tiot indlcfâe the selling by thé original importer of goods brought into 
the stàte by bim, or that Justice Bradley adhered in the drummer's 
fcâse 'to thé opinion xendered by him in Brown v. Houston, that such 
goodô are taxable by a stàte. 

In deciding Leisy v. Harâw, the suprenie courv put its décision on the 
interstate comnaerce provision of the constitution, and held that any in- 
terférence, by Sèi«ure or by any other action, in prohibition of the 
ëale of gbods bythéir non^resident importer was a régulation of inter- 
state commei*ce^ Ttrtit did not décide that a tax was such an interférence. 
The fâir inféi-ence' from the one case is that a non-discriminating tax on 
commodities brëtight into a, ^ate by a ndn-resident is not a tax on inter- 
state commerce^ and from the other that the power to sell is an adjunct 
bf, and necessftriîy involved in, interstate commerce, which may not be 
liïterfered with'in the way in ^vhich the state législature of lowa bas at- 
tempted to do. The reasoning in the two cases does not conflict. 
' Counsel for petitioner strongly urged the décision given in this circuit 
in Fertilizing Cto. v. Board of ÂgrkvMure, 43 Fed. Rep. 609, as conclusive 
in his (àvor. That .was a case in which the state of North Carolina had 
provided that ïio commercial; fertilizersshould be sold or oflFered for sale 
until the manùfeétut-er or importer should obtain a license from the 
IreSasurer pf the staie, Jfor whîèh he should pay a privilège tax of $500 
për ànnum for éâch separate fcrànd. The opinion af the court was 
rested, not upon article 1, § 10, of the constitution, but ùpori article 1, 
^8, the court eaying that it wasimmaterialîwhether or not it was with- 
îti the meaning of the constitution an import tax, as it was olearly a tax 
ôû interstate dttmmerce. To' the opinion' igivén in that décision I still 
Mhïire, and foï the reàsons given in it: The point involved' was to a 
^ÈÔnsidërabie'ëaEtènt a new: oae, and it was necessary: to resort for its elu- 
■^oîdàtioù tb'gèft'èï'al'priheiples drawn froffii what appeared to thé court to 
he the necessâîiPyi éffect of siich -taxations as that under considération upon 
Commerce belWèén the states. Speakingto this point the court said: 

^_ "If the powejr.wère given tb. a state to tax ail importa from other states 
with'ôut control; pi;ov'ided eqilsil' taxation were laid upon' the same articles i£ 
ptbdneed ôr màdè !n the Statte, àëtiite woùld practically haVe the power to 
;pr6Mbît the importation Ofaey article not made in it. North Carolina raight 
Èax the importation of Hiamifaœlljured cloths and Massacl^qaetts that of cotton 
oçtobacco. Iffjthis tax ipajj^rbeisustaiped.itis certain, that a license tax in 
Jtjiçse.wo^ds wbuld ,!t)e,c^nstita^Tj^i^^ • STp mq.nufactured (jloth shall be spld 
jjor'.offered for sale îjiïjiw state un the triariufacturér oè. pérson importing 
the same sliâll fifstofetaifi'a liceVise therefor, and paya tax bf flve hundred 
dollars.' A! éiiâil^î téè ùpon%iiti 'différent brandâ ôf tobadco tnight be levied 
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In any State that doesnot manûfftctard tebacco. • • • Itmust be «vi^ 
dent thata requirement pf equality of |;axation ontheinoported and bome 
article would be no protection agijinsj; sucb taxation «s would seriously çheck 
if it did not destroy cbinmerCe bëtweén ffaè states. ■* 413 l'ed. Eep. 613. 

The fertilizer. tax being leviédupontthesellingoroÊfering for sale of 
fertilizers, was, as far as it affected non-residents seUing or offeringto sell 
such commodities without bringing them into the «tate, precisely witbin 
the décision of the drummer's case, it was fnrther in efifect, as abbve 
stated, one of a elass of discrimînating taxes, and to uphold it ^ould bô 
to admit a principle of state taxation allowing eaoh state to protectîts 
own manufactures from the compétition ofnon-state manufactures. The 
court, in considering it, was not limited to the act itself, but could avail 
itself of the knowledge which was accessible to itv in comaion with ail 
the World, of the state of trade and manufacturé vàthin and without 
North Carolina; or, in other words, ctake judjcial lUotice of the facta 
bearing upon the taxation in question, and could from thèse facts as- 
certain the character of the impost in question. 

Leaving out of considération ail taxes directly or indirectly imposed 
upon act«i of trade between the states, (which are in every case inad- 
missible,) and considering only taxation upon merchandise or busi- 
ness not laid upon it as interstate or foreign to the taxing state, but 
yet objected to as obnoxious to the constitution because it, in effect, 
affects commerce between the states, we find that the test of constitution- 
ality is the absence or existence of discrimination. ' Machine Co. v. Gage, 
Brovin \. Houstmi, and other cases already cited. But the mère fact that 
an equal tax is laid upon the Commodities or business of the home and 
foreign state is not conclusive of absence of discrimination. Ëobbins v. 
Taxing Dist. , supra. Whènever the éflFect of a etaXp liftx upon a particu- 
lar Commodity is to protect the productions of tlie taxing state firom 
compétition with such commodity, or to evidèntly impose the burden 
of the state revenue on goods produced outside the taxing state, and 
to favor home productions generally, it may be wfell contended that it 
is an interférence with interstate commerce. Shpi?ld a tax be imposed 
upon a commodity for the purpose of preventing its sale at ail within 
the state,-r-for instance, shquld a state impose sflch a prohibitive tax on 
spirituous liquors as should stop their sale, — the case would appear to 
corne within the mischief and reason of Lmy v. Hardin, and to be 
unconstitutional. A strong argument niight be màde against ail state 
taxation of spécial objects of merchandise, on the g^bund that the power 
of taxation, being in its nature unlimited, the power to tax involved the 
power to prohibit; and also for the reasMis urged by NelsoN, J., in the 
dissenting opinion in Woodruff v. Parham, that such taxation involved 
generally the power to discriminate in fovor of home manufactures. But 
no allument of that kind applies to the case pf the application for a writ 
of habeascorpus now under considération. In no manner can a gênerai 
tax upon ail merchandise, which this tax in effect ia, be made discrim- 
înating. I do not regard the single exception in the statute as material. 
Such taxation cannot be used to favor th^ manufacture of particular ar- 
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tîcles, or offabmô articles in gênerai, or to in any way check the business 
of the ptftdbdse arid sale bf goods brôtight from other states excepting in 
the degreéthàtl'aîl taxation; cbecks trade. It is not laid upon foreign 
goods as sùch. li; simply lays an eqùal ta± upon ail North Carolina 
merchants, affecting alike tbeir home and foreign trade. The imposi- 
tion of the tax ispne within the power of the state, and violâtes no pro- 
vision of the constitution of the United States. 

I bave not inqiiired into the question of whether or not this applica^ 
tion is prèmètrirely brougbt. The . petitioner is imprisoned, not for 
refusing tppay a. tax, but for the preliminary matter of refusai to make 
a sworn statement of bis purchases. I simply note the fact. The dé- 
cision ia placed. on the oonstitutionality of the law, the matter upon 
whicb I understand both parties (the state and petitioner) désire an opin- 
ion. The petitirai, showing upon its face that applicant is not entitled 
to a wjàt otkcàéae ew^ptis, bas been denied. 



WEnTNEY V. Boston & Albany R. Co. d d. 

(Cir6utt Courk, D. Massachiisetts. December 14, 1891.) 

1. Patents por iNVBifTioîrs— Infmnoement— Woop-Workino Machinbbt. 

Lôttèts patent Nb. 259,958, granted June 20, 1882, to Baxter D. Whitney for Im- 

: provements in wodd-planing inaobines, were for a pressure-bar supported and 

, guided by,,curT)Bd levers projeçting from its ends, and working in curved grooves 

concentric with thèiournals of tbe ontter oylinder, witb an elastic plate or pad, f orm- 

ing a supplemetttaîïïexible foot and dlstributive pressure regulator; the pressure- 

., bar being afTangâd on the reajr or incoming side of the cutter oylinder for the pui;- 

pose ofbearîtfg upon the luinbèr, and holdingit iïrnily to the bed-plate. Beld, that 

i ' ' this is' Inf ringëd oy a machine whiijb has a pressufë^baï' with Curved guides engag- 

ing with, gTOo^fl» f ornjefi ponjDpntrically rott&d ? tjie journal boxes of the cutter cyl- 

' 'inuer; a yieldiHg presserr foot oônsisting of an elastic plate, having a beariug sur- 

i i iacs adaptedito regulâtô the pressure to correspond wlth the varying thicknesses 

, flf the jvood :, and Q>e oombination of a flexible pad with auxiliary support to pre- 

venit ùhdué aéûéotion. 

9, SiiÎE— S0IT iéést lîlkBINGiMENT-^lNTEELOOtJTOKT DbOEBB. 

, :; 'WhereQ,8uiti|l^r4be infriogementof a patent is brought against the users of a 
single machine wjio purohased it from the inanufacturers, and who hâve nothing 

'■ to do with it»' Mbstruction, the interlocntOry decree for plaihtifl wiU be for an 
acoountonly;.,:./ , ■ 

In Equity. S^it by B^jxter D. Whitney against Boston & Albany 
Eailroad Compauy and othejs for the infringement of a patent. 
, /7)aOTd iJaM iJice, , for complg,inant. 
, Parkirison & ParMmon, ÎQV défendants. 

Nemon, J. , On the 20tb of June, 1882, the plaintiff, a manufacturer 
of wood-working machineryi took out a patent (No. 259,958) for im- 
provements in wood-planing machines. The invention, so far as it is 
covered by the second and third claims of the patent, — the only claims 
which are in controversy in this suit, — consists of a presser- bar supported 
and guided by curved levers projeçting from its ends^ and working in 
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curved grooves concentric with the journals of the cutter-cylinder, with 
au elastic plate or pad, forming a supplemëntal flexible foot aad distrib- 
utive pressure regulator, the section of the bar being curved above and 
upright below. The presser-bar is arrangea on the rear or incoming 
side of the cutter cylinder for the purpose of bearing upoii the lumber 
and holding it firmly to the bed-plate. The défenses are want of nov- 
elty, non'infringement, anticipation, and public use and sale more than 
two years prior to the application. 

The utili'ty of the invention is apparent. It serves tôprevent the lum- 
ber from binding, adapts itself to thè inequalities Ôf the wood, and 
preyentS'.tlie chips frpii^ being thrown back upon the cutters, and the 
machine can be run with less power. The superiority of its work is 
showQ by the exhibits in the case. The planing-machine in use in the 
railroad company's shop is provided with projections which, in function 
and effect, are practically the same as the plaintiffs levers. It has curved 
guides engaging with curved grooves, formed concentricaUy round the 
journal boxes of the cutter cylinder. It has a yielding presser-foot, con- 
sisting pf an elastic plate, having a bearing surface adapted to regulate 
the pl^ésiurè to correspond with the varying thickness of the wood. It 
has a combination of a àexible pad, with auxiliary support to prevent 
undue deflection. The whole construction and arrangement of the presser- 
bar is a manifest imitation of Whitney's device, and is a plain infringe- 
ment of the second and third claims of the patent, unless the remaining 
défenses are go6d. 

For the purpose of showing anticipation, the manufacturers of the in- 
firinging machine, who are the parties defending this suit, hâve referréd 
to a numbêf of patents grarited prior to that of the plain tiff. It is enough 
tô say that in rione of them can be found the perfectly working combina- 
tions of the jilaîntitf's Second and third claims. The same may be said 
df'thômâ'clkines manufaetured by J. A. Fay & Co. as early as 1874. It 
is inerédîblei that this vàluàble improvement shoul'd hâve bèen known so 
îHany jréâîs, âiid yet put ixi' nO practicable use until the plaintiff ihtro- 
duced it intQ his machines. 

It is clàittjfed tha-t the device covered by the second, and third claims 
of the patent" is to be found in machines rpanufactured and sold by the 
plaintiff, niore than two years before the ; filing of his application in the 
patent-offitoe. The évidence, however, proves that at this time thé plain- 
tiff waa engaged in experimenting upon improvements in presser-bars, 
that the machines were sold under gtiarantîes for expérimental pnrposes, 
and that they ail lâcked the auxiliary support, which is an important 
élément iri the invention, its function being to relieve the flexible foot, 
3,nd, prevent its breaking wjien it cornes in contact with inequalities in the 
wood. As, the railroad cOmpany are the users of a single machine pnr- 
chased of the manufacturers, and h ad nothing to do with its construc- 
tion, the interlbçutory decree for the plaintiff will befor an accountonly, 
afad no injuiiction is to issue agâinst thé défendant until the further order 
bf the court • and it is 80 ordered. 
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:A. loteNSTON & Go.itLiiïiitedj: v. American HjATiiNsutAxiNQ Co., 

j:i-ri<:<: ..;,■:-, ,;■;■ ■.■^- Limited^- 'Et ol. , ' , . :l>: : .-ji -•r ^ 

,,- .f , ;; ICireult Court,.W.D^ Peimay^fiia. IJeWil&W 8i 18£(L) ; 

ipAl^HM i-qa iNVBNTIONfh^EBISSUiB— ENLiKOBJIENT OP dlAÏM. " . 

: I Tb» tAaita of fhë orlgWW patent waw ■ "A* à Bew artlèlë Of toSnnfàcttrfe, a non- 

conducticf; coverine composed of layers Of» rwrappings,of.it»por ïatnrated with ad^- 

besiye jnaterlal, ^nd compressed whîle bein'g f ormed iàto tubular sections of atbick- 

nei«Bof (Mé^balf inob oi'làiore, sub&tantially as sbdwn ànâi dèycrlbed." ' Id tbe reis- 

;.8ua„li|i^^worÔ8,|fiol.a;i;blp]piesB of onet-balf inob or.nMrg," were çimitted; but it 

, appéared tbat a covërlngiFor tbè designated purpose, pi iess tblckness tbap one-balf 

- inâ]!^ would làck tbè adn-^déndù'otitig'pro^Hyi 'ànd 'woi:ltô''be iéVipérative and tiseless ; 

t^at» i^j tb^ praotiçe .of iibe InMention. tbe povering is alv^a^? of greater tbiokness, 

. aod mùst De; ànd Ibè mfrihging article ezceeded tbat thickness. Held tbat, as 
tbe iiltfission dld nôt'reàllyenlargo tbe patentâë's rigb^.'tibe cbange waà kbma^ 
teriaj, j^ïddldnotavoidjthe patent; u ^ -: ' ' 

In Isbe claim of tbe relssue, tbe worda":Oî' coated" were Ipkertëd after tbe word 
" satnratad.." SeUî, tbat tbe two words' were used evidentljc as alternative ezprea- 
siqns. to dénote tbe same, tblng, and tbe claim yras Qpt broadefied. 

Itt Équity,' Suit for ii)fnDgement''ofâ' patent.^, D^ plaintiff. 

Jartiea I. Kay' and W,^ÉàkewéU, foi w ' • 

W. L.\Piérœ, tor deiendmt, ' [ ' ""' '" ..',\ ,., 

BeforèÀcHESON aiid Reéd, JJ. ^ 



AchesÔn, J. The plamtiff, tlie assignée of réissuèd Içttprs patent No. 
8,762, dated June 10, 1879, issued to the inveqtor, John G. Reed, as- 
signer, etc., sues the défendant for tKe infringement thereof. The in- 
vention, which is an irnprovement îq coverings for steam-boilers and 
pipes, oonsists of a nùn-conducting covering, con^pbjsed of layers or wrap- 
pings of paper satnrated or coated with suitable adbjB^iye material, and 
compressed while being.fprined into tubular sectîona, and capable of be- 
ing dîvi^ed longitûdihally, sb as tp Be placed around the pipes or other 
'surfacéàjtp.'he! covered. The spécification thùsdepcribes, the method of 
ihâkingthô covering: 

"Iprepajretbe non-condijpting covering from pi^aer,|pr which purpose I 
prtfer, ànd 'geherally erûploy, what is'termed •rooBng paper, ^ though other 
kihds of {Jâper may be usèd. Upon a révblving mandrel of suitable size, reg- 
uiated foi? tbe ptirpose for which the coVc^ring is intendéd, and genérallya seo 
tien of pipeof the same diatneter as the pipe to whiich the covering i6 to be 
applied, I i^ln^ror wrap tbe rpofing pr other paper^at the aame time apply- 
ing çomp adl^eiBi]i^e mixture tp the lasers to cause adhésion, and making trac- 
tion on tbe freèehd of the papèr, sq as tol?iy the wrappings flrmly and smoothly. 
In addition 'to tbe traction, which wilf compact the cpvéring, I^tnake use of 
pressure by'means of weightied friction bar or piate, or in other sui'tiabre man- 
ner, so hS to tnaure a dense, firm structure throughoat. This opération is 
continued until a covering of sufiicient thiçkness bas beeh applied to the pipe, 
vvhen, if the qovering lias been fornjed pn thjs pipe, (taking the place of a 
mandrel,) upon wUich itis to remain,,thecovenng;may l)e tinishedby apply^ 
ing a suicàbie çpat of paint, wbich cân bp readily and rapidly done by revolyr 
ing'tbe pipe before its removal; but, if the covering bas been formed on a 
mandrel or pipe with which it is not iutended trt use it, it may be coated with 
paint at tbe time, and then withdrawn from the mandrel, to be afterwards 
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Bljppecl tipon, tjb* tïibing upaa jwhich it is fco remain, or itcan becutloiigi- 
tudinaJlj int4 ^etjpns, and app}ied as jUastFated in tbe drawings, and coated 
wit}j,painta4**r]*'#P4S'" ' 

The proved advantages 6f tlïis cbvering are that it is tough and strorig, 
coBOfip^d pf a ^brous material conapressed so as to fonn a denBCy firm 
structurQ throifghout; is a tboroughr non-conductor; can be made at one 
place, and tran^ported without paçking or boxing to the place where it 
is to be used; is not liable to breakage by falling or any ordinary blpws; 
can be cpt by toolsin common use by mechanics; cap be 0a8ily applied 
by persons of little or no mechat^ical skill; can be removied and replaced 
at will for the e3;amination and repair of the tubing; is neat lu àppear- 
anqe, and will not soil or damage the finest machinery or tubing to 
whichit may be applied; and can be produced at mucb le^ cost than 
other covçrings for the like purposeg. 

The cJaipis of the reissue are two, namely: ■ 
. "^Ij A oon-conducting cpveringfor boilers, pipejs, and other surfaces, com- 
posed of layers or wrappings of paper saturated or coated; with suitable adbe- 
slve material, aind cornpressed while being formed into tubular sections, sub- 
stantially as described.. (2) As a new article of manufacture, a non«con- 
ducting^)!0^éting for 'boilérs, pipes, and other suifaces, composed of layers or 
wràppiags of paper stitaratedi or coated with suitable adhesive material, and 
compresseâ:)ArbilEt being formed into tubular sections divided longitudinally, 
so as tp be placed around tlie pipes or other surfaces to be covered, substanr 
tially as |et forth. " 

Défense is made tbajiJReed's improvement was destitute of patentable 
novelty, To sustain this position, a great number of prior patenta were 
introducedj which wehave carefuUy examined. To discuss them in de*- 
tail wouild undidy extend this opinion and subserve no gôod purpose. 
.î!he previpus state of the art as fairly disclosedi in the spécification of the 
reissued patent. We content ourselves, then, with saying that, in our 
judgment, none of the prior patents contains or suggests the Beâd inven- 
tion. The proofs entirely s?iti$fy us that Reed's improvement was novel 
in a patentable gense, and of gr^at utility. It was,indeed, ameritorious 
invention, and the: patent should be dealt with in a libéral spiritJ 

Upon Uie question of infrin^ement, the case is free from any donbt 
whatever. The defendaaits mak^g, and çell the. identical covering described 
in the reigsue, and made by the described method. The only diflference 
in the méthode practiced by the parties is that, whèreas the plaintiff ap- 
plies the Ijquid flour-paatç tp one side ouly of the paper, the. défendant 
appUes it tp bpth sideejbftt tbe resuit is the;samé, and the différence in 
the mannèr of applying the adhesive mixture is wholly inimaterial. 
Furt^ermore, it is perifeçtly clear that the defendant's coverihg would 
hâve infringai the origipal .patent equally agit infringes the reisssue. 
, But the yalidity of the reissued patent is contested, the defendaht in- 
sisting tha;l, it* çlAims are brqader than the elàim of the original patent, 
and ,tbat thfj r^i^sue was appUéd for too làte to warrant «luch an expan- 
siiOp, the cf^ginal letters patent, No. 171,425, havirag been granted De- 
cemb^r !^J:, 1^75 , and theiappljcation for tbe reissue not filed. until April 
5, 187iÇ!. The.QriginaliPfttent had one olaim, as follows: I 
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"As a new article of manafacture, a non-eonductlii'è covering composed of 
layers of wrappiftgs of'papér saturated wîth adhesive matérial, and com- 
pressed wliile being formed into tubular sections of a thickness of one-lialf 
incb or more, subatantiall^: as sbown and described." 

The alleged undue broadening of the patent côïisists in two partîcu- 
lars, namely — Mrst, întîîat the words, "of a thickness of orie-half inch 
or more," which were' ih the original claim, are omittèd from the reis- 
sue j and, second, by the insertion Of the new words "orcbated" after 
the words, " layera or irrappings of paper saturated." Under thé rule as 
now firmly isettled, it aiust be conceded that the reissué of a patent for 
the soie purpose of enlarging the original claim must be applied for 
promptly, and that an unexplained delay of three yearsand three months 
would be unreasonable and indèffensiblë. MiMérV. Brass Go:, 104 U. S. 
350. The open question hère is whether, in fàèt, the effect of the reis- 
sue was to broaden the original daim; for, if this was nbt So, then the 
reissue is valid. Gage-v. Rening, 107 U. S. 640; 2 Sup. Ct. Kep. 819; 
Reédv. Chose, %5 Fed. Rep. 94; Eamesv. Andrews, 122 \J. S. 40, 1 Sup. 
Gt.Rep. 1073. 

Now, if we were shut up to a comparison of what .nier^lyappears on 
the face of the original, patent and om the, face of the reissue, it might 
seem that the omission from the latter of the words, "of a thickness of 
one-half inch or morô," was a matérial change, and pne prejudicial to 
the public. But the proofs bring us to a différent conclusioh. It is 
most clearly shown that a covering for the desired purpose, of less thick- 
ness than one-half inch j would lack the necessary rion-conducting prop- 
erty, and would be useless, and that in the aetual praetice of the inven- 
tion ithecovéring is always of greater thickness. The defendant's cov- 
erings, as well as the plaintiffs, exeeed that thickness, and must do sb 
for any bénéficiai use- A one-half inch covering is too thin to retain the 
heat and prevent radiation. The thickness actuallyèmployed ranges 
from one inch to one and a half iiiches, in rare cases' ëxiseeding the lat- 
ter- thickness. When,therefore, We'oonsider the art' tb which the inven- 
tion relates, and the requirementsof thât art, we find that the mention 
in the original patent of "a thickness of one-half inch or more " was merely 
of a feature essential to a non-condueting covering. In' the nature of the 
case, it would bave been împlied, in the absence of express statement. 
Observe, the original spécification spoke of the covering as a " thorough 
non-conductor;" desçribeid the method of manufacturé "to insùre a firm, 
dense structure throughout;" and directed that the winding opération be 
continued until a covering "ofsufficient thickness" bas been ôbtained. 
Manifestly, this meant a sufficient thickness to obtain the non-conduct- 
ing property, and to any one skilled in the art it would be obvions that 
for this a thickness of at least one-half inch was necessary. A change in 
the form of expression which possibly might be interpreted as extending 
the<Bcope of a patent to inoperative and useless things Côuld scarcely be 
deemed a broadening of the claim.' Eut such a construction is rather to 
be avoided. The equity of the caserequires the court to regard practi- 
cal results, and, if thèse are to cbntrol, then plainljr the omission 
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from the reissue of the wprds, "of a thickness of one-half înch or mbre," 
did not really enlarge the rights of the patentée, or abridge the rights of 
the public. Hence the éaseis without the reason of the rule which pre- 
vailed in Miller v. Brass Co., supra, and other like cases. Undoubtedly 
the invention described in the reissue is the same invention described in 
the original patent, and we think; the daim of the original and the first 
claim of the reissue are substantially identical, notwithstanding the 
omission in the iatter of any référence to the thickness. of the tubular 
sections. This view, it seems to us, is fuUy warranted by the reason- 
iri^ aûd conclusion of the suprême court upon the subject of reissues, 
as expïessed in Eames v. Andrews, supra. 

' With respect to the introduction into the claims of the words "or 
côàtéd,"we hâve no difEculty. Evidently "saturated" and "coated"are 
used as alternative expressions, to designate the same thing. To under- 
stand the meaning which the patentée attached to the word "saturated," 
wè are to look into the spécification, which, both in the original and the 
reissiie, directs the "applying some adhesive mixture to the layers to 
cause .adhésion." Beyond any question, it is to this application or CQat- 
ihg the patentée refers by the term "saturated." "Saturated with ad- 
hesive ma.terial" is the exact language, Possibly he might hâve chosen 
a more apt word; but, if he made a wrong sélection, the slip is not fatal. 
No one reading the spécification can fail to discern bis meaning. How- 
ever, it is satislàetorily shown that while the gluten and starch of the paste, 
applied as directed by the patent, do not penetrate through the paper, 
the pioisture does permeate it. So that there is saturation resulting 
from the application of the adhesive mixture and the compression which 
followg. 

As to the second claim of the reissue, little need be said. If no ex- 
pansion of the original daim is to lie found in the first daim of the re- 
issue, surely. there is none in the second claim, forit contains a limita- 
tion not in the original claim, by reason of the introduction of the words 
"diyided, longitudinally" after the v^ords "tubular sections." Let,a de- 
cree be dra,wu ia favor of the plaintiff. 



NoETHBOp's Ex'es r. Sàsneb «t aZ. 
(CTrcwit Court, W. D. Pennsylvania. December 10, 189L) 

1. Patbnts por Inventions— iNTENTioN-^MBUAiMoCBii/iNas. 

Letters patent No. 330,916, issued November 34, 1885, to Albert Northrop, Is for 
a metallio céiling, composed of panels baving curved mouldlngs on the sides wbich 
interlbck with each other, the mouldings at the corners being eut away, leaving an 
opening which is flUed with a rosette» tne panels being secured to the f urring strips 
by fastenings passed through the curved movldings, and thèse mouldings also 
forming channels for discharging any water which may leak through from above. 
Held, that the device shows patentable invention. 

S, Bame— Estent oï Claims— Prior Art. 

But, in View of the prior state of the art, the olsims covering this invention must 
be strictly construed. 

v.48F.no.6— 29 
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ft' SaMB— iNiraiNGBMBNT. 

Thèse claims are DOt !nf ringed by a céiling composed of panels Uavlng flat edges 
designed to overlap each other, anâ to be secured to the f arring strips by nails, 
and naving mouldings situated Inslde jibe edges, and rosettes at the corners of tbe 
, ,I*anels. , 

In Equity. Suit by the executiors of Albert Northrop against'Basner 
and Diluer for infringeiuent of a patent. Bill dlsmissed. 
W. BitkeweU & Sons, for complainaïita. 
D, F. Patierson, for défendants. 

Beed, J- The bill allèges infringement of letters patent No. 330,916, 
being for an improvement in metallic ceilings, issued Noveraber 24, 
18,85, to Albert Northrop, the complainants' testator. The ceiling con- 
structed under this patent is composed of panels, each panel having a 
moulding on each of its sides. As stated in the specificalrion: 

"Each mpul^ing is curved so as to form axhannel, and, as the mouldings 
are couiiterparts of each other, the mouldingon the edge of one panel will fit 
within thé moulding on the adjacent edge of an adjoining panel, and hence 
any nuinber of the panels tnaybeinterlocked with one another. The mouldings 
at thé c<6rn6rB Of the panels are eut away, and hence vrhen the panels are put 
together au opening is formed attbe junction oC tbe corners of four panels." 

At the corners rosettes are fasteued to conceal the opehings, and the 
panels are sebured tothe ceiling or to farring slrips by fîistenings pass- 
ing throngh the cùrvéd channels. When put in place there is formed 
betweenthë panels, by the curved mouldings, gutters or channels into 
which any téater leaking from above will gather, runnîng off at the open- 
ings at the corners of the panels without iujury to the ceiling. Another 
form of j)anel is also described in the spécification, having curved mould- 
ings on two edges, and upon the opposite edges straight flanges, so that, 
when put together, thie flange of one panel rcsts in the curved moulding 
of the adjoining panel. There is thus fdrnied a gutter for the collection of 
leaking wftter, which runs off at the panel corners, arid àt the sâmé time, 
as stated in the spleéificatiôri, provision ismade for expansion and con- 
traction of thé panels, tbe flange resting lodsely in the curved moulding. 
Défense is made that the patent is invalid for lack'of invention, in View 
of the prior state of the art, and référence has been made to certain pat- 
ents for metallic roofing. Without discussing this défense at length, I 
need only say that my conclusion is that the patent shows invention, 
and that the presumption of validity bas not been overcome by the de- 
fendants. 

The Ist, pipkf ^nd 6th plaims of thç patent are aUeged to be infringed 
by défendants' ceiling. They are: 

"(1) A metallic ceiling, consistingof'panels, each having a curved or chan- 
neled mouldiiig on ils four sides, the raôuldings being eut a way at the corners 
Ofthé panels, 'sûbstaiitialjy as set foilh." ''(o) A metallic Ceiling, cônsiating 
of panels . having their sides (two or more) provided with «han neled mould- 
ings, the corners of the panels being eut away, substantially as set forth. 
(6) A métâliië"èeilitig'cbhBiâting df panels, each having a (?urved or chainneled 
moulding on two or more of its sides, the panels being eut away at the corners,, 
and rosettes for cpvi^ring and concealiug.said cuit-away portions, substantially 
as set forth." 
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In view of tue prior state of the art, and of the patents referred to, 
improvements in the kindred art of inetallicrooflng,: thèse claims must 
be strictly construed. The défendants' ceiling, which it is alJeged in- 
fringes, is constructed of panels. Tbesô panels are stamped into the 
shape desired for use, and, in the exhibita presented on argument, bave 
an ortîajiiental center syrroundéd by ikidulding, outside of which is a 
fiât edge, called by défendants' witnesses a "stile." In putting up the 
ceiling, furring strips are first nailedto the joists, and the panels are 
nailed to the furring strips, the fiât èidges or stiles overlapping in such 
manner that the joinder of the panels is concealed. At each corner is 
inserted a rosette, which serves no other purpose, apparently, than that 
of ornamentation. No cbannel is formed by the edgès of the panels foir 
the purpose of carrying leaking water from above to any place to dis- 
charge, although, doubtless, the edges of the panels and the corner 
openings, where the rosettes are inserted, being lower than the main 
body of the panel, water would run to thèse points and leak through. 
The edges of the panels, howéver, fit closely to the furring strip, so that 
no open channel is formed by the edges. In its construction the ceiling 
is more like the construction of the roof under the patent issued to Robert 
Sanderson, No. 120,900, in évidence^ than like that under complain- 
ants' patent. To hold the défendants' ceiling an infringement of the 
claims of complainants' patent would seem to require the finding that 
the latter patent is anticijjated by the Sanderson patent, at least to the 
extent that no invention wajs involved in the complainants' ceiling. 
But I think they are not alike, and do not think the défendants' ceiling 
an infringement upon the complainants' claims. The défendants' ceil- 
ing can be constructed quite as well with flat panels, overlapping at the 
edges, and nailed to the furring strips, as it can with panels containing 
the orna mental stamping. The curved mouldii^s uaed by défendants 
are wlthin the panel, and not on its four sides, nor are the mouldings 
eut away at the corners of the panels, as set fortb in the claims. It may 
be, as argued by complainants' counsel, that the word "mouldings," as 
ordinarily used, is broad enough in meaning to include what the défend- 
ants term a"8tiie;'' but as used in complainants' patent it refers to a spé- 
cifie thing, namely, the curved or flanged edge of the panel, which in- 
terlocks with that of the adjoining panel, and which is the peculiarity 
of construction of a ceiling under complainants' patent, This I do not 
find in défendants' ceiling. In my judgment, theie bas been no in- 
fringement, and the bill must be dismissed, with costs. Let a decree 
be (h-awn accoirdingly. 
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IvAtANCS & GrOSJEAnMaNUF'g Co. V. MOSHEIM. 
(Circuit Court, S. D. Néb York. December 26, 189L) 

Patb^s roK Intentions— iNiBiNOEMBîîT—DmitTEiiER to Bol— Judioial Notiob. 

When a bill for Infringement is demurred to ou the ground that the patent oa Its 
face is void for want of patentable invention, in view of old and well-known devices, 
ttie court will not take judicial notice tbat certain similar articles exhiblted at tbe 
argument T^ere in use bef ore tbe daté of tbe patent, wben It bas tbe sligbtest doubt 
tbat sucb was tbe f act. 

In Equity. Bill by Lalance & Grosjean Manufaeturing Company 
Sgainst Julius E. Mosheim for infiinging a patent. Heard on démarrer 
to the bill. Overruled. 

Avihur V. Briesen, for complainant. 

Eobert N. Kenymi, for défendant. 

CoxB, J. The défendant demurs on the ground that complainant's 
patent is, on its face, vojd for want of patentable novelty in view of old 
and well-known devices of which the court will take judicial notice. 
The patent No. 285,645 was granted September 25, 1883, to Milligan 
and Chaumpnt for an improvement in enameled iron wàsh-basins. At 
the argument various structures alleged to hâve been in use long prior 
to 1883 were produced, which, if properly proved, would strongly tend 
to support the defendant's contention. Though many of thèse, certainly, 
had a familiar appearance, the court could hardly say with absolute cer- 
tainty that such structures were in existence prior to 1883. The au- 
thority of a judge to substitute his knowledge for légal proof should be 
exercised with, the utmost caution and only in the plainest cases. If 
there be the sligbtest doubt it is by far the saferway to permit the cause 
to proceed in the usual, manner. Blemng v. (hiyper W<yrlis, 34 Fed Rep. 
IbZ; Eclipse, CO' y, AdkinSyZ% Fed. Eep. 554; Standard OU Co. v. SoMtA- 
«rn Pac.G^i, 42 Fed. Rép. 295. : In iVeu; York BelMng & Packing Co.v. 
New Jersey >.Oar^i^ring<!c Rubber Cb., 137 U. S. 445, 11 Sup. Ct. Rep. 198, 
the question of patentability was presented by a demurrer. The suprême 
court say: ; 

""We think that the demurrer should hâve been overruled, and that the de- 
fendants sipuld hâve been put to anawer the blU. Whethér or not the design 
is new is a question of fact, which, whatever our impressions may be, we do 
not thihk it propèr to détermine by taking, judicial notieeof the varions designs 
which mayhavô eôràè utiderour observation. It is aquestion which may and 
should be raised by answer and settled by proper proof s." 

The other point — that the claims are void in view of the state of the 
art disclosed by the patent itself — involves a construction of the patent 
which it would be unsafe to undertake in the absence of explanatory 
proofs. 

For thèse reasons the demurrer must be overruled. 
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Enterprise Manuf'g Co. op Pennsylvakia v. Sakgent d al, 
(CircMlt Court, D. Connectieut Deœmber 23, 1891.) 

Patents por Inventions — Inpeinoement — V101.A.T10N op Injunotion — Contempt. 

Défendants, having been enjoined from infringîng the Ist, 2d, and 6th claims of 
lettérs patent No. 271,398, Issned January 80, 1888, to John G. Baker, for a machine for 
mincing méat, etc., constructed amachine in exact accordance with those claims, but 
having in addition thereto a detacbable frame containing three stationary blades 
throngh ■whioh the méat is pressed by the forcing screw, thus cutting it to some 
extent before it reaohes the rotating knives. FlaintiS moved for an attaebment 
for coûteinpt, on tbe gronnd that the deiachable frame was of no practical value, 
but défendants flled affidavits alleging that with the attachment from 21 to 88 per 
cent, more méat was eut than without it. Held, that this presented a new ques- 
tion, which could not be tried in a contempt proceeding. 

In Equity. Motion to attach for a contempt in violating an injuno- 
tion. 

Charles Howson and Charles E. MiicheU, for plaintiff. 
John K- Beach and Edmund Wetmore, for défendants. 

Shipman, J. This is a motion for attachment of the défendants for 
contempt for the alleged violation of an injunction against the infringe- 
ment of the Ist, 2d, and 6th claims of letters patent No. 271,398, dated 
January 30, 1883, to John G. Baker, assignor to the plaintifiF, for a 
machine for mincing méat and other plastic substances. The construc- 
tion of the machines which were the subject of the controversy upon thè 
previous hearings, the principle and characteristics of the patent, and 
the nature of the différence between the patentee's device and its prede- 
cessors, were explained in 28 Fed. Rep. 185, and 34 Fed. Rep. 134. 
The new machine of the défendants, which is the subject of the présent, 
motion, is the Baker machine, made in exact accordance with the pàf- 
ent, so far as the Ist, 2d, and 6th claims are concerned, with the foU 
lowing addition: The forward edge of the end of the forcing screW is 
enlarged into a lip having a sharp edge. Between the outer end of thé 
forcing screw and the rotating knife is a stationary, but détachable, 
frame, in which are three stationary blades. As the forcing screw re^ 
volves and delivers méat, the méat is, before it reaches the rotating knife, 
eut, to a certain extent, between the sharp edge of the lip of the screw 
and the three stationary blades within the frame. The theory of thé 
plaintiff, when it brought the motion, was that the three-bladed détacha 
able frame was a thing of no practical value or importance, and was not 
expected, by its makers, to be of assistance in cutting; and, furthermôrej 
that it could be taken out of the machine and laid aside without affecta 
ing the usefulness of the structure. The affidavits of the défendants 
strongly tend to the conclusion that it aids in the cutting of méat. The 
tests which the défendants made were, if acçurate, to the effect that the 
new machine delivered, with the same number of révolutions and under 
the same circumstances, from 21 to 38 per cent, more eut méat than the 
unaltered Baker machine, and, for the purpose of the décision of this 
motion, I must assume that the addition of the three-bladed frame en- 
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abled the machine to eut a substantially greater amount of méat in the 
same Unie, and withoiit known increase of power. 

It thus appears that the question has shifted from the one which was 
presented upon the plaintié'!s affidavits, and is now, as to the status of 
the modified Sargent machine, upon the theory that the défendants' af- 
fidavits are true. The | principle of the Baker machine was a différent 
ohe;£F6ni that of îts predecéssors. 'Whereas the Miles machines relied 
uponcùttingby knives before thé rneat reached the perforated plate, and 
permiïted that plate and its cutter to perform only a minor part in the 
opération, the Baker machine relied entirely upon the knife and perfo- 
rated plate at the end of the case, the screw acting merely as a forcing 
device, and the new territory whieh the invention ocçupied was pointed 
out with great distinctness in the Baker patent. In the preceding hear- 
ings in the case the patentable npvelty of the Baker machine, and 
whether the Sargent machine, as then constructed, was a Baker or a 
Miles machine, were the questions before the court, which was not con- 
sidering unknown modifications of either device. The défendants now 
insist that a new question, involving an heretofore undecided construc- 
tion of the patent, is presented by the motion, and that until that ques- 
tion bas been decided there can be no ground for a suggestion that they 
bave been guilty of contempt. On the other hand, the plaintifF says 
that the question is, can the défendants escape the charge of infringe- 
ment, and of willful digregard of the injunction order, by adding to an 
exact cçpy of the Baker machine, so far as the Ist, 2d, and 6th claims 
are coricerned, a cutting device,. at the end of the forcing screw, which 
is not needed, and which is not the means by which the cutting of méat 
for domestic purposes is substantially accomplished, or upon which re- 
liance is placed for the success of the machine? The plaintiff' says, in 
brief, that the new Sargent machine is simply an addition to the Baker 
machine of an unnecessary cutter. 

Notwithstanding the character of the plaintiS''s suggestions, it is true 
that tbis is a motion foc contempt for violation of an injunction order, 
and that the former opinions of the court were not directed tothe struct- 
ure as now modified, and that, to a certain exteut, a new question has 
arisen which requires the court to re-examine the self-imposed limitations 
of the patent. A motion for attachment for contempt is not adapted to 
the trial pf a question of this kind. I am therefore of opinion that the 
motion should be denied, but without préjudice to the plaintifFs right 
to file a supplemental bill in the original suit, which is still pending, or 
to file an original bill, as it may be advised. AUis v. Stowell, 15 Fed. 
Rep. 242; S Rob. Pat. 649. 
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Northrop d al. v. Keiuhley d al, 
(dreutt Court, W. D. PmnsyVvania. December 10, 1891.) 

1. Patbnts roB Intentions— lOTmKOBMBNT—MBTALLio Ceiunos. 

LetterB patent No. 15S,881, issued Jastiary 19, 1875, to Henry Adier, are for a m»- 
talliç eeiling composed of panels of oold-rolled sheet-lron with turned-up edges, 
fitted Into squares formed of furring strips nailed to the joists, and resting loosel; 
upon fastenings attached to thèse strips, the edges being covered by a broad cap 
fastened to the strips. The spécifications state tlutt it is the object of the invention 
to provide for the expansion and contraction of the panels, and that, theretofore^ 
metalllc panels had been fastened rigidly to the furring' strips. Held, that the pat- 
ent was not inf ringed by a ceiUng composed of panels with flat edges, which were 
nailed rigidly to the strips, and corered by a cap-piece secured by nails passlng be- 
tween the edges of the panels. 

3. Samb — Patentable Invention — Mkchanioal Adaptation. 

Lettora patent No. 330,915, issued November 34, 1885, to Albert Northrop, clidm: 
"In a metalllc eeiling, the combinatlon, with corrugated sheet-metal panels ar- 
rangea to form an intervenlng space between thelr adjacent sides, and thereby 
allow of their expansion and contraction in ail directions, of a moulding strip over- 
lapping the adjacent edges of the panels, and devices passing through the mouldlng 
étrip between the edges of the panels for securing the strlp and panels to the eeil- 
ing. " Held, that this was a mère meohanlcal adaptation oï the Adler Invention to 
the use of corrugated panels, and the patent is theref ore void. 

In Eqnity. Suit for infringement of a patent. Bill dismissed. 
W. Bakewell & Smis, for complainants. 
D. F. Patterson, for défendants. 

Reed, J. The bill allèges infringement of letters patent No. 158,881, 
issued to Henry Adler, Jannary 19, 1876, and now held by complain- 
ants, being for an improvemept in metallic ceilings. The spécification 
States that it relates to that class of ceilings known as metallic ceilings, 
"and copsists in constructing ceilings in panels, and from black cold- 
roUed sheet-iron, and in securing the panels iu position by means of 
secreted cleats and caps, or ornamental side and corner pièces, so that 
the means employed for attaching the métal eeiling to the under side of 
the rafters are completely hidden from view." The inventer further saya: 

"Heretof ore ceilings of this class hâve been raade from galvanized sheet- 
iron acrewed direptly to the girders by screws and similar attachments, wbich 
were apparent iil the flnished panels, and wbich held the panels rigidly, with- 
out allowing for expansion or contraction. The object of my invention is 
tlierefore to provide a fastening that will admit of the necessary expansion 
and contraction of the panel, that will be entirely hidden when the eeiling is 
flnished, and that can be rea^iiy and cheaply applied." : 

And again says: 

"Furthermore, the method of attachment, which bas been by screwing the 
panels to the joists direct, did not leave room for the expansion or contraction 
of t^0 panel, and w^ such that the fastenings showed in the completed 
ceilings." 

As deseribed by the inventer, the eeiling is constructed by fastening 
to the joists cleats or furring strips, forming a square or other pattem 
similar to the panel proposed to be used, The panel, formed of sheet- 
iron vrith the edges turned up to form âanges, is then inserted between 
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the furring strips, and supported in place by small fastenings attached 
to the cleats, and extending under. th'e flanges of the panels. A cap- 
piece, broader than the furring strips, and thus extending under the 
flanges of adjacent panels, is fastened to the furring strip, and conceals 
it, as well as the edges of the flanges and the small supporting fastenings. 
At.each porner of the pahel, wherethe severarba:p-pîeces,sui'rpunàing it 
qome tqgethër, rosettes or corner pièces are fastened to conceal the joining 
ends; bf the bap-piece. If the papêlîs small and light, the supporting 
fastenings may be dispensed with, and the flanges of the panels rested 
dirççtly ùpon the cap-pieçe.; ThÇ pÀ^nelthus bas free play in case of 
expansion or contraction. The olaim alleged to be infringed is as fol- 
lôws: "In combination with the panel, c, the cap-pietes, D, and the 
corner pièces, E, substantially as and for the purpose specified." 

The défendants' ceilings were constructed by fastening, to the joists 
cieats or fiirring strips in the for^l deisirëd for the panel. To thèse strips 
the panel of sheet-iron (without flanged or turned edges) was nailed se- 
cur^ly.'^^ QVer the adjoining edges of; the panels were nailed métal strips 
or ca|)ipiece8,.for the purpose of eonriealing the joinder of the edges, and 
at the several corners of the panels were placed rosettes or ornamental 
corner .pièces. Itappeared that th^ purpose of thèse cap-pieces and cor- 
ner pièces was sirnply for ornament, and not support. When the ceii- 
ing was completed, the panels were held rigidly iri place, no allowance 
being made for expansion and contraction. ' Assuming this to be a valid 
patent, its çlaims must, in my judgment, be narrowly çonstrued, both 
in View of the prior state of thé art, and the restrictions put upon them 
by the inventor himself, and it will hence be seeri that the essential 
value of the piatent lày in the provision made for expansion and con- 
traction. , The combination, "siibstaritially as and for the purpose de- 
iscribed," 'of the panel, the cap-piece, and the corner pièce, does not ex- 
ist in défendants' cëiling. Their ceiling, as put up, fastened rigidly in 
place, is constructed in the manner stated by the inVetitor as in use be- 
fore he inventèd the inaprôvemeht described, and which he condemns, 
with the addition of the cap-piece arid rosette fol' thé purpose of con- 
cealmént of the panel edges and of ornàmentation. Such a concealing 
Ètrip, howeVer, was not hew, and had been used prior tp the invention 
in question, and has been in commîon use in constructions of wood, of 
whiwh an illustration is the strip used to cover the adjoining pièces of 
weather-boarding on frame houses, and only in this i*espect does the 
défendants' construction resemble thé construction described in the pat- 
ent. There being no infringement, the bill cannot be sustained upon 
this ground. 

' It is alao alleged, however, that the défendants' ceiling infringes a 
later patent, being No. 330,915, isSUed November 24, 1885, to Albert 
Northrop, the complainants' testator, for a new and useful improvement 
in metallic ceilings . The ceiling constructed in accordance with the spéc- 
ification of this patent consista of panels — 

"Prèferably made - of corriigated sheet-iron, in order to stiffen the sheets 
and provide for their expansion and contraction in one direction, that is, in 
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a direction trans verse to the length of tlie corrugations, and to form channeJs 
to direct the flow of any water tliat may fïnd its way upon the npper surface 
of the panels of the ceiling. Thèse panels are applied to the furring strips 
in such manner that spaces will be left between their adjacent side edges to 
allow of the expansion and contraction of the panels, and also to form interven- 
ing passages or openings for the eseape of water. " 

Thèse panels are loosely hëld in place by supporting strips or cap- 
pieces of métal, made with a central gutter running lengthwise, and 
which are nailed to the furring strips by nails passing between the ad- 
joining edges of the panels. At the ends of the cap-pieces are placed 
rosettes to conceal their ends. The spécification states: 

"From the foregoing it will be observed that the panels are supported in 
position by the moulding strips, and are allqwed free and independent expan- 
sion and contraction, and hençe will not buc^le or wrinkle in Use. The cor- 
rugations opei:ate to stiffen the panels, and also to form channels to direct the 
flow of water into the moulding strips, should any leakage occur in the roof or 
water-pipe. The rosettes serve to conceal the fastening nails. and also serve 
as réceptacles to catch the dripping of water from the upper surface of the 
ceiling." 

It further states: 

"I am aware that it is not new to empioy nanged panels, and secure them 
to cleats located between the adjacent edge or by cap-Jiieces; hence I make no 
claim tosUch combination." ! : 

The claiin alleged to be infringed is: 

"In a metallic ceiling, the combination, wîtli corrugated sheet-metàr pan- 
els, arranged to form an intervening space between their adjacent sides, and 
thereby allow of their expansion and contraction in ail directions, of a mould- 
ing strip pyeijapping the adjacent side edges of the panels, and devlces pass- 
ing through the moulding strip between the edges of the panels for securing 
the strip and panels to the ceiling." 

For substantially the same reasons as stated above, I do not think the 
défendants' ceiling infringes this patent; but it is unnecessary in the 
view I take of the patent tospeak of the question of iniringement' at 
length, or to discuss the testimony in référence to other ceilings, oon- 
structed prior to the applications for either of the patents in question; 
In my judgniént the later patent is invalid for lack of invention. The 
changes made in the construction of ceilings under the Adler patent, in 
order to construct a ceiling in accordance with the Northrop patent, were 
such as would suggest themselves to any ordinary mechanic. Corru- 
gated sheet-metal was in common use, and any advantage that it had 
over fiât sheet-metal was well understood. It required no exercise of 
inventive ability to substitute a panel with flat edges for that with turried 
edges described in the Adleï patent, and the moulding strip and devices 
passing through it, between the edges of the panels, to secure the panel 
and the strip to the furring strip or ceiling, as stated in the claim, are 
those of the Adler ceiling. Plainly, therefore, there is nothing which 
will sustain the patent. The bill must be disœissed, with costs. Let 
a decree be prepared accordingly. 
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Nationai, Feetilizeb Co. V. Lambert et al. 
{Circuit Cowrt, N. D. Cal^ornia. Decembér 7, 1891.) 

1. CONSTITUTIONAL LaW— POLIOB PoWER— MoHOPOLIES. 

The ordinance of San Francisco granting to Charles Alpersthe exclusive rigtat to 
remove from the city liniitd àU sucU dead animais, not slain for human food, as 
shall not be rëmoved b^tbe owner in person, or by bis immédiate servant or em- 
ployé, within 12 bours after the deatb tbereof, and reguiring the owner, if not in- 
ténding to so remove it bimself, to iminediatëly dëposit a notice of the deatb in a 
box provided for that pnrpose by Alperï, is a valid exercise of the police power, 
and is not open to objection as creating a monopoly, or as deprlving persons of 
their property without due proceas of lavv; 

9. Samis. 

, , Althougb tbeordinwoe in term? glv^s tbe right to remove the carcasses "from 
tbe city limits, " tbe f act that tbe Uçsnsee'p factory, where the bodies are oon- 
verted ittto commercial ïiJ'oducts, is situatéd in "Butohettowù," wivhln the city 
' Umits, is no objection to im exclu sivè ri^^' as tbe purposé of the ordinance is sub- 
stantially eSected by disposing of the carcasses so as to preVent tbe création of a 
nuUance. 

8.. Sane. 

Thé llcenseé's right, as against evety person but thé owner, attaches immedi- 
ately on the death of tne animal, and Is not postponed untU the expiration of the 
IS hours. 

In Equity. Suit by the National Fertilizer Company to restrain W. 
P. Lambert and others from interfering with its rights under the "dead 
animal contract" of San Francisco. Injunction granted. 

Langhorw & MiUer, for complainant. 

R. C. Hàrrison and ïkîyd & Wood, for respondents. 

Hawiey, J., (praUy.^ This is a suit in equity to restrain respondents 
from infringing upon thè exclusive rights and privilèges of complainant 
under what is commonly known and designated as the "dead animal con- 
tract." The board of stipervisors of the city and côunty of San Fran- 
cisco, on Decembér 11, 1882, passed the following resolution, viz.: 

"Besolved, that for the period of twetity years from and after the Ist day 
of Decembér. A. D. 1882, Charles Alpers, the assignée of Gustav Wetziar of 
the contract with the city and connty for tbe removal of dead animais from 
the city Umits, bearing date May 29. 1866. or the assigna of said Alpers, shall 
hâve and enjoy the exclusive right and privilège of removing from the city 
.limits ail carcasses of such dead animais, not slain for humau food. as shall 
not be removed and so disposed of as not" in any manner to become a nui- 
sance, within twelve hours next after the death of the same, by the owner 
thereof, or tbe person in wbose possession such animal may be at the time of 
its deatb, or by the immédiate servant or employé of such owner or person; 

"Besolved, that for the purposes hereof the said Charles Alpers or his as- 
signs shall keep up at^d maintain order boxes for tbe receipt of notices for the 
removal of sùch carcasses of dead animais in conspicuous places at the new 
city hall and héâlth office, insaid city and coùnty; and the same shall be la- 
beled, 'Grders for thé Eemdvaiof Dead Animais.' 

if Besolved, that the bwners of any atiiinal that shàll die within the cîty 
liai its within the said period of twenty years from and after the Ist day of 
Decembér, A. D. 1882, save such as shall be killed for huraan food, or the 
person in whose possession such animal shall be at the time of i's death, 
shall, immediately upon such death, notify the said Charles Alpers or his as- 
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signa of Buch death, and of the place where such carcass may be found, by 
depositing written notice thereof in one of the boxes above provided for, or 
by Personal notification, unlëss sueb owner or person shall bimself. or by bis 
immédiate servant or employé, ahd not otherwise, remove and dispose of tbe 
same, in such manner as not to beeome a nuisance, within twelve hours next 
after suth death shall oecur: provided, that tbe term 'servant or employé,' 
herein employed, shall in no manner be construed soasto includeacontractor 
or other person not actually employed by and under the direct supervision 
and control of such owner or person. 

"Kesolved, that said Charles Alpers or bis assigns shall receive no compen- 
sation whatever from the city and county for any such removals; but said 
city and county, lu full considération thereof, shall protect the said Charles 
Alpers and bis assigns in the exclusive riglits and privilèges to maka ail such 
removaJs by ail such orders and resolutions as may be lawfully made in that 
behalf. 

"Besolved, that it shall be the dnty of ail health and police ofiScers of said 
city and county, upon being informed of any such death, to immediately no- 
tlfy said Charles Alpers or his assigns personally, or by depositing a notice 
thereof, as herein provided." 

And on December 26, 1882, în pursuance of said resolution, enacted 
the following order, viz. : 
"Concerning the removal of dead animais from the city limits. 

"Whereas, on the llth day of December, A. D. 1882, the board of snpervis- 
ors of tlie city and county of San Francisco passed resolution No. 16,013^^, 
(New Séries,) giving to Charles Alpers and his assigns the exclusive privi- 
lège of removing tbe carcasses of dead animais from the city limits, so that 
the same may not beeome a nuisance, for the period of twenty years from 
and after the Ist day of December, A. D. 1882, which resolution was dnly 
approved on the 15th day of December, 1882: Now, therefore, the people of 
the city and county of San Francisco do ordain as foilows: 

"Section 1. Whenever any horse, ass, or mule, swine, sheep, goat, or cattle 
of any kind, save such as shall be killed for human food, shail die within the 
limits of the city and county of San Francisco, the owner thereof, in person 
or by his immédiate servant or employé, and not otherwise< or the person in 
whose possession such animal shall be at the time of its death, shall remove 
and dispose of the same, in such manner as not to beeome a nuisance, within 
twelve hours next after such death shall occur, or immediately upon sueb 
death shall notify said Charles Alpers or his assigns, in person, thereof, and 
tbe place where such carcasses may be found, or by depositing a written'no- 
tice thereof in one of the boxes labeled, «Orders for the Rémoval of Dead An- 
imais,' set upby the said Charles Alpers or his assigns at the newcity hall or 
health office, in said city and county. Any person who shall violate any of 
the provisions of this section shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be puiiished by a fine of not less than ten dol- 
lars, nor more than fif ty dollars. 

"Sec. 2. Any person otiier than the said Charles Alpers or his assigns, or 
the owner, by himseif or his immédiate servant or employé, or the person 
having possession of any animal raentioned in the preceding section at the 
time of its death, who shall remove or dispose of tho carcass of suth animal, 
unless thé said Alpers or his assigns shall fail to do so within twenty-four 
hours àfter notice thereof, as hereinbefure provided, shall be deemed guilty 
of a misdèmeanor, and upon conviction, thereof shall be punisb^i by a line of 
not less than ten dollars nor more than flfty dollars: provided, thç term 'serv- 
ant or employé,' whenever herein expressed, shall in no manner be Construed 
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soasto include a contractor or other person not actually employed by and 
URdèrthe direct supervision, control, and direction of such owner or person. 

MSe^.S. jfiny person who shall obstruct, hinder, or in any manner inter- 
fère With fùe laid Charles Alpers or liis assigna in tlie removal or disposition 
of tbè carcass of any animal mentioned in section 1 of tins order, by inter- 
cepting any notice herein mentioned, or by putting up or maintaining any 
box for the receipt of any notices for the removal of such carcasses, or by 
soliciting in person, by agent, or by advertising, or by maintaining any stands 
or trucks or drays used for the purpose of such removal, or otherwise, shall 
be deemed guilty of a misdemeanor, and, upon conviction thereof, shall be 
punished by a fine of not less than twenty dollars, nor more than one hundred 
dollars, or by imprisonment in the county jail not more titan three months, 
or by both fine and imprisonment. 

"Sec. 4. It shall be the duty of the keeper of the public pounds of said city 
and coùnty to notif y Alpers or his assigna to remove the carcassses of ail 
deftd, animais destroyed byhifli, and pf ail the health and police offlcers of 
sajç} pLty and county to give the notices provided for in section 1 hereof, 
■whénéver the death of any animal therein named shall corne to their knowl- 
édgeV 

"Sec. 5. The said Charles Alpers or his assigus shall give to the people of 
tho'oity and county of San Francisco a good and sufflcient bond, in the sum 
of one thousand dollars, with two or more sufflcient securities, for the due 
and faithful performance by him or them, witliout compensation from or ex- 
penaç tp aaid city and cbuntyrOf ail thç conditions imposed upon him or them 
by this (jrder, and the resqlytion abovesaid. 
■ "Sçc.,6. This order shall take elïect immediately upon its approval. 

"Jn Board of Supervisons, San Francisco, December 26, 1882. After hav- 
ing been published for flye successive days, aceording to law, taken up and 
passed by the following vote." 

Alpors accepted the said resolution and order, executed the bond, and 
entered upon the perfoïiiiance of the duties required of him, and thereby 
acquiïeii ail the rights ànd privilèges granted thereunder. The rights 
of Alpers hâve been assigned to complainant, A provisional injunction 
v?as issued against ail the respondents. The respondents, other than 
Lambert; made default, and a decree has been regularly entered against 
thèm. The case is now presented, upori iSnal hearing, upon its merits, 
as against the respondent Lambert. As thus presented, it involves the 
question of the constitutionality of the resolution and ordinance, and a 
construction of the contract created bj their passage and acceptance. It 
may be admitted, as claimed by respondents' counsel, that there are 
several features of the contract that do not commend themselves to pub- 
lic favor; but they are such as relate to the wisdom, policy, or expedi- 
ency 6f making such contràcts. The court, however, bas only to deal 
veith the question as, to the power of the board of supervisors to pass the 
rçsplution and ordinance, and détermine vehether they are valid, and, if 
vaMd,t.to, construe their provisions. The constitutionality of the contract 
is assailed upon three grounds: (1") That said contract attempts to cre- 
ateam^nopoly, and is for that reason in violation of section 21 of arti- 
cle! of the constitution of the state of California; (2) that the contract 
attèiiipts to deprive persons of their property without due process of 
law; (3) that the contract is in restraint of trade. 
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It is the duty of every govemment, whether state or municipal, to 
pass laws or ordinances for preserving the public health, protecting the 
good order and peace of society, and providing for the abatement of nui- 
sances. Such laws, if they contain nothing more than the necessary re- 
strictions and limitations for the accomplishment of such purposes, are 
not unconstitutional on the ground that they deprive persons of their 
property without due process of law. Quarantine régulations, for in- 
stance, materially interfère with the free and unobstructed use of private 
property, and for the time being restrain, to a certain extent, the lib- 
erty of individuals. Yet the health, safety, and welfare of the commu- 
nity often demand their enforcement; and such laws hâve always been 
upheld as necessary police régulations. Several other instances might 
be cited where laws of a similar character are sustained; but the author- 
ities are too numerous, and the gênerai principles of law too well settled, 
to requite any extended référence or review. No person bas an inalién- 
able right to produce disease, or trade in that which is noxious; and in 
every community, large or small, some minor rights of individuals must 
be surrendered for the benetit, protection, health, and gênerai good of 
ail. In Alpers V, City and County of San Francisco, 32 Fed. Rep. 503, 
the constitutionality of this "dead animal contract" wJas involved; and 
it was sustained and declared valid as a legitimate exercise of the police 
power of the state. Field, J., in delivering the opiùion of the court, 
said: 

"There is no doubt that the contract between the plaintiff and the city and 
county of San Francisco is one wlthin the competency of the niunicipality to 
make. It is within the power of ail such bodies to provide for the health of 
their inhabitants by causing the removal from their limits of ail dead animais 
not slain for human food, vvhich otherwise would soon decay, and, by cor- 
rupting the air, engender disease. And provisions for such removal may be 
made by contract, as well as the performance of any other duty touching the 
health and comfort of the city; its authorities always preserving such con- 
trol over the matteras to secure au observance of proper sanitary régulations. 
In addition to this gênerai power, the constitution of the state of Oïdifornia 
which was in force when the contract With the plaintifl was renewed, de- 
clares that 'any county, city, or township may make and enforce within its 
limits ail such local police, sanitary, and other régulations as are not in con- 
flict with gênerai laws.' Article 11, § 11, And the consolidation act of 
1863, still in force, provides that the board of supervisors shall hâve power 
< to authorize the summary abatement of nuisances; to make ail régulations 
which may be necessary or expédient for the préservation of the public health, 
and the prévention of contagions diseases; to provide by régulation for the 
prévention and suhamary removal of ail nuisances and obstructions in the 
streets, alleys, highways, and public grounds of said city and county; and to 
prevent the running at large of dogs, and to authorize the destruction of the 
same when at large, eOntrary to ordinance.' " 

The reasoning of the Court in that case, and of the suprême court of 
the United States in the Slaughter-Home Cases, 16 Wall. 86, and of the 
state courts in Weible v. Strass, (Ky.) 1 S. W. Rep. 606; State v. fMier, 
52 Mo. 177; and many other cases cited in the complainant's brief,— is 
décisive of the question under review. The contract does not deprive 
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the çwners of their property, as yras the case of Rendering Oo.v. Behr, 
77 Mo. 91. It simply prpvides for. the removal of ail dead animais, 
net slain for human food, from ■«yithin the city limits, in such manner 
as not to become nuisances. AU the provisions of the resolution and or- 
dinance are framed for the sole pijrpose of carrying out this object. The 
contract is not, in my opinion, subject to any of the constitutional ob- 
jections urged againstit. 

What is the proper construction of the contract? Respondent con- 
tends that the only exclusive right granted to Alpers is — Mrst, to re- 
move the carcasses beyond or outside of the city limits; and, second, 
that such exclusive right does not attach until the expiration of 12 
hours afterthe death of any animal, and that any person isauthorized 
to make removals within said 12 hours. It appears from the évidence 
that copoplainant has been engaged in reœoving the carcasses of dead 
animal?, under the contract, from within the limits of the city and 
county of San Francisco, and transporting the same to Butchertown, 
(South San Francisco,) which is within said limits, wher^ its factory is 
located, and there converting the same into useful and profitable com- 
mercial products, such as leather, oils, bones, and fertilizers. The re- 
spondent lambert, as an independent contractor, has also been engaged 
in removing ail carcasses which he could obtain, and conveying the 
same to his factory, alsb situated at Butchertown. He claims that ail 
the carcasses transported by him were removed within 12 hours after 
the death of the animais, and that he has never removed any carcass 
beyond pr outside of the city limits. After a carefui examination of 
the résolution and ordinance in their entirety, my conclusion is that 
the objeét, intent, and purpose of the contract was, as before stated, to 
prevent and abate nuisances within the limits of the city and county of 
San Francisco; that this could be donc, under the contract, by the re- 
moval and disposai of the carcasses of ail dead animais at a point within 
the- city limits, as well ap if they were conveyed to points outside of 
and beyond the city limits, providing such disposition çould be made 
without committing a nuisance; the essential essence of the contract be- 
ing that ail the carcasses should be removed and disposed of in such a 
manner as would avoid atid preVent the commission of any nuisance. 
Respondenis' first contention cannot, thei-efore, be sustained. The sec- 
ond point is equally untenable, The resolution permits the owner, 
within 12 hpurs aiter the death of any animal, to reniove and dispose 
of the carcass. It also provides that such removal may be raade by 
any person in whose possession the animal may be 'at the time of its 
death, withiîl 12 houra thereafter. Thé removal may also be made 
within that lime by the immédiate; servant or ernplpye of such owner 
or person; but it is expressly provided that the terni "servant or em- 
ployé" "shall in no manner be construed so as to include a contractor 
or other person not actually employedby, and undef the direction, su- 
pervision» and eontrol pf, such owner or person." If the owner doea 
nOt désire to remove the carcass himself, he must, under other provis- 
ions,, give Alpers notice immediately after the death of the animalj and 
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■Alpèrs' rîght to reniove suoh carcasses attaches in ail such cases within 
là hbùrs after the deatli of the animal. Ail removals must be made 
either by the owner or person ia whoae possession the animal is at 
the time 6f its death, orby their immédiate servants and employés, 
or by Alpers. If made by the owner or person in possession, it must 
be done within 12 hpurs aller death. In no event can such remov- 
als be made by independent contractors. Cîomplainant is entitled to 
a dècree enjoining respondent Lambert from infringing upon its ex- 
^usive rights under the contract. 



Thë GltES LORING. 

SwANZY^t d. V. Wbbster étal. 
Webstek et al. v. Swanzy et al, 

CDiSMct Court, D. Haine. Aprll 10, 1890.) 

LiBBL— Loss oï Cabgo— Crobs-Libbi/— Valcb of Vessbi— Whbn MAINTAntAaWi. 
In a suit by the «barterers oî a iressel to recover under tbe obarter-party for dam- 
ages and lOBS in respect to the cargo the ownera may maintiiin a eross-libel for the 
value of tbe vessel and for freight, demurrage, etc., upon the ground that she was 
lost through the fault of tbe cbarterers. 

SEAWOfetHlNESS— EviBENOèl 

A'brig built in 1805, and extensively repairedln 1884, was ohartered for a vOyage 
to tbe coast of Af rica. Slie eucountered no severe weatber on the outward voyage, 
or during the four months she remalned on tbe coast, but before leaving thero sbe 
was foup$ to be leaklng badly, and to be oonsiderably irormed, and was imper- 
fectly repaired by tacking on lead sbeets. Bbe sailed for Marseilles witb a cargo 
not excessive for a seaworthy vessel, and shortly after enbountered a sqùall of no 
great severity. Almost immediately af terwards sbe was found to be leaklng badly, 
and at once roturned to tbe coast, where, after a survey, she was condemned, and 
■ iàîA. Sbè was shortly attètwards broken up, and found to be weak, rotteij and 
Wtoim^d, and witb seams and but^ open. Héld, suffloient to show that sbe was 
unseaworthy wben she left the coast. 

SÎAMS^PbBILS OJ THE Sea. 

Injury to a vessel by worms Is not a péril of tbe sea. 
Sajib^Mastek and Ckbw. 

âeaTt'ortbiness includes ai compétent lUaster and crew, and upon obartering a ves- 
sel for a voyage to the gold coast of Af rica It îs tbe duty of the Owners, not oniy to 
furnish a compétent master, but aiso a mate, compétent to succeed him iii case of 
his death or disability. 
DuTT CI' Masteb — Excessive CABao. , 

Altbougb a charter-party provides that the whole of a vesâel shall be at tbe char- 
terer's disposai, witb the rigbt to put on board a full cargo, it is still tbe master's 
duty to détermine wben tbe iimit of safe loading is reached, and, if an excessive 
cargo is put on board, the fault is that of the owners, and not of the cbarterers, 
Samb— ^Ëjcposoeb to Wobms! 

' If a full cargo will submerge tbe copper on a vessel so as to expose the bull to 
worins, it is tfie master's dùty to put oti addltional copper if it can be prOcurôd. 
Samb— Dbath dp Masteb — Appointmjbnt tby Amebican Consul. 

Xhe master of a vessel, being about to die on tbe gold coast of Africa, and har- 

Ing A9 niate compétent to succeed bim, request^d tbe master of another «sssel, be- 

' io'ngin^ jîo the sanie oWuers, to supply some oue to tsike charge. Thls waîs done. 
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aiaà tbepeÂon fnhji^Iie^ was 9pp(rfn|iecl master bjr tbe American eoa^L B^4, 
that this gave him authority tp act as sucb, and the owners were liable f or tiia man- 
àgemènt. ■ ..,'■' 

8. SSippiNci^ Limitation op LiABiuTr--iSAtE op Cargo bt Mabtbr. . 

IJhe ship-owners' limited liability act (Rev. St. U. S. S 4288) applies to an unjustl- 
fiàblesaleôf cargo by tbe master on tbe coast of Af rica after bisvessel bas been 
^cbndemned as unseaworthy. 

9.' SAMÏ— EXTBNT OF LlABILITI. 

Tbe estent of tbe liability being restricted by tbe aot to tbe amonnt of tbe own- 
et'sintëreBt in the vessél and the freigbt then pendiag, this amount mUst be de- 
. . terpined by taking tbe yaluçs îit tbe tâmination of tbe voyage; and wben a ves- 
sél Is condemned and sold béfore reaobîng ber fipal destination, tbe estent oî such 
liability is measured by her value at tbe tiâe of tbe sale and tbe freight tben diie 
tinder tbe terms of tbe charter, 
10. Samb— Freight and Demubkagb. 

Tbe words "freigbt pending, " as used in the act, include démarrage due at tbe 
termination of tho voyage. 
U. Bamb— Peioritt of Liens— Rights of Owners. 

The owners of a vessel oannot détermine for themselves tbe priority of liens upon 
tbe fund representing their liability under the limited liability act, (Rev. St. U. S. 
§ 4283;) and tbe faot that théy hâve voluûtarily paid out part of the fund in dis- 
cbargeof liens supposed to be superior to tbe olaims provided for iu tbe statute 
does not redace thëir liability to aibcbarge tbose claims to tbe full extent of the 
fund as it originally ezisted. 
12. Saub— Individual Lubilitt. 

Act Cong. June 2Çi 1884, p. 121, § lp„<23 St. p. 67,) providing that «tbe individual 
liability of a sUlp-owner shall be limited to the proportion of any or ail debts and 
liabilities that bis individual sbare of tbe vessel bears to the wbole, " applies to 
the liability of owpers under tbe limited llabUity aot, (Rev. St. U. S. S4S83;) and 
to the extent of thé furid répifesenting their liability theréiinder they are hound, 
not in soUdOf but only in proportion to their respective interests in tbe vessel. 

18/ Ë^'âB-MStniSS TO Ei«FOB0S— tJOSTS. ■ 

Wbeuj in a suit to enforo© the limited liability of the owners, the deoree is 
againbt them, tbéy are llable in soU&o for tbe costs. 

In Admiralty. Libel by the charterers of the brig Giles Loring 
against"hier owner, and cross-libel by the latter. Deoreë for Ubelants, 
and disinjssing the cross-libel. 

Ohartes Théodore EusseU, Jr., and Clarence Haie, for libelants. 
TAonipson, for respondents. 

Webb, J. Thèse Gontroversies arîse from a charter-party executed by 
Swanzy et al. as charterers and Benjamin Webster, agent and managing 
owner of the brig Giles Loring, June 9, 1885. The brig, then lying at 
Boston, was chartered — 

"For a voyage from Boston to ports on the west coast of 3.frica, between 
iQ^rand Bassam and Whydah, both included. vessel at ail times to lie afloat in 
■safe ajïohorage, and to enter no rivers and cross no bars for discharging out- 
ward cargo, and loading a return cargo from a final port, either to Boston, 
uiiited kipgâim, or continent, at charterers' option ; and it is nnderstood that, 
iduviijg vessel's stay on theicoast, charterers or their agents shall hâve the right 
'toorder tbe vessel at any time from one port on the coast to another, at such 
tinicà àbdih'sUcfa mdnner as they may see fit, oh the terms foUowlng» that is 
^,t0:Say :„.,., ,. ,, 

'^Mr^tf "iliéimià party of the flrst part doth engage that the said vessel in 
and during the ^aid voyage ^hall be kept tight, stauch, well fitted, tackled, 
and provided' with every requisite, and with men and provisions neoessary 
fèr said" yoyiage. Second. Pats whole vessel at sole disposai of charterers for 
thé voyagé, eicept necès^ary i-oom for cirew, sàils, cables, and provision. 
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Third. The said [owners] further engage to take and receive on board the 
said vessel, during the aforesàid voyage, ail siich lawf ul goods and merchan- 
dise as sâid party of the second part, or their agents, may tbink proper to 
ship. 

"And the charterers covenant and agrée to hire the vessel on the ternis fol- 
lowing: 

"First. Tbey engage to provide and furnish to the said vessel a full and 
coniplète cargo of lawful therchandise under and on deck, or at ail tiraes suf- 
flciènt ballast to continue the voyage; anditis understood that one-half of 
tbW charter Is eamed and payable on proper delivery of outward cargo, and 
that the «faarterers sball accept the captàin's sight draft on London at $4.86 
to the poiund sterling for the said half ; and it is understood that the charter- 
ers shall furnish the captain, while on the coast and other foreign ports, free 
of charge or , commissions, any money needed for vessel's disbursements. 
Secoûd. /ÏO pky for the cha.rter or f reîght of said vessel during the voyage 
àforesaid ih'niànner following, that is to say: $5,300 liimp sura for thé round 
voyage^ if vessel returns to Bostoh direct; but, if vessel is ordered to Queens- 
town orFalmouth, for orders to dîscbarge at a port in united kingdom, oron 
the continent between La Rochelle and Uamburg, $6,400; if to Gibraltar or 
Lisbon, for orders to discharge there, or at a port in the Mediterranean, 
not east of Mafseiïles, $6,800, — charterers to haye the privilège of one port of 
call and bne* port of discliarge bnly, port of cail or discharge to be named oh 
Signitig bill of lading^ and ' forty-eight honrs allowcd charterers at port of 
cali. Charterers to pay air vessel's foreign port charges, such as pilotages, 
lighterages, custom-house and consui's fées; balance of freight payable in U. 
S. currency, or équivalent, on proper delivery of honieward cargo, 

"It is. further agreed between the parties that there shall be allowed for 
the loading and discharging of the vessel at the respective ports aforesàid lay 
days as follovps, that is to say: Ten (10) running lay days, Sundays excepted, 
for loading at Boston, seventy-five running lay days, Sundays excepted, for 
discharging and loading on the coast, commencing twenty-four hours after 
captain reports his vessel ready to discharge cargo; time used changing ports 
on the coast to count as lay days; homeward cargo to be discharged according 
to the custom of the port, vessel's crewtohelp discharging and loading on 
the coast, but not to go in boàts for the purpose of landing or shipping cargo; 
and, in case vessel is longer detained, to pay demurrage at the rate of thirty- 
eight dollars and flfty cents per day, day by day, for every day so detained, 
provided such détention shall happen by default of party of the second part, 
or their agent. 

"It is further agreed that, in going up and down the coast, vessel shall at 
any time charterers or their agents may désire take on board and deliver any 
lawful merchandlse, frée of charge at any factory, and in such manner as 
may be desired by charterers or their agents." 

The vçssel was loaded at Boston, with a cargo suitable for the voyage 
she was to make, including a deck-load of lumber, and sailed from that 
port June 24, 1885, with a captain, first and second mate, cook, and 
four seamen, — -eight in ail, — -and arrived on the west coast August 24, 
making Grand Bassam as her first African port. Before the outward 
cargo was discharged, — indeed, while more than half still remained on 
board, — sonae sœall portion of the homeward cargo having been taken 
in, Evans, the captain, died, October 8, 1885, Before his death, know- 
ing that his mate, though an experienced sailor, was wholly incompé- 
tent to take command of the vessel, the captain communicated with Capt. 
v,48F,no,6— 30 
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Smitb,,of the l?rig Emma, o.wne(i1ftig^y, if not eixjiirèly, by the owaers 
of the Gil^s Loring, aud requested, him to look after tl»e interests of the 
vessel, ànd supply some one to take charge of her. At the time of her 
captain's death, the Giles Loring wa^ lying at Cape Coast, about 18 miles 
from Sait Pond, where the Emma then was. Capt. Smith at once pro- 
eéeded to Cape Coast, ahd, fihding h^ personal éxamiilatibn that no one 
of théjiLoring's ofl&çers'or crew vy'âs. Sïjitable for the position of captain, 
himseif brought her to Sait Pond, that he might the better look after her. 
There he finally put one George Klose, who had been acting as his own 
second mate, in temporary command, and the brig proceeded underthis 
officéi^'on her business of dischargîbg butward, and taking in homewàrd, 
cargb.' Gapt. Smith promptly advised the owners of the death of Capt. 
Evans, as did àlso the chartèrers fëôm London, immedîately upoh recçiv- 
ing,fropqi their ^ents on ^he coast, information of the fact. There was 
no coiittmimication by telegraph betweën the coast and England. The 
sbortest possible communication was by steamer to Grand Cusang, a 
pasaa^ that was madé lisually iû about a fortnight, and thence by teJe- 
gfaphtO England. By' mail, therë were weekly ^teamers, and the pas- 
sage was made in, ^3 to 25 days,— psually in 24. The dispatch com- 
municating the captain's death wasdated London, Oetober 27, 1885, 
viz.:: "Capt. Evans died eight. Ship lying Cape Coast, one anchor lost. 
Mate says cannot take ship home* '• Men refuse sail under him. Shall 
we cable engage master frotti'steanjèis?" Reply, (date not given:) " Put 
compétent man on board Giles Loriijg as master, and look out for ves- 
sel's bijsiriess in every way. B.Wsbstek." The chartèrers tliereupon 
sent out Çb^pt. Williams to assume the position of captain, but, before 
he arrived on the coast, the American consular agent at Elmina, a port 
some seven miles froni Cape Coast, had appointed Klose master. Being 
informed on his reaching Cape Coast of this appointment, Capt. Williams 
did nothihg tOwards aëèurning domi»îaind, Or to ga.in control of the vëssel, 
but at once returned to JEnglànd. He was advised of the state of things 
by the chartèrers' agent at Cape Coast. Under the command of Klose, 
so constituted master, the brig proceeded from port to port on the coast; 
taking in and discharging' cargOj aind completed loading January 4th, 
and cleared and sailed for Màrseilles from Quittah January 13, 1886. 
The cargo àt this date corisîsted of 4^2 tons of palm kernels, according 
to the bills of lading; but as to the aiiiount the biJls of îading cannot be 
considered çonclusive, for they wére qualified by the marginal entry 
" quanti tyunknown."' On the 18th or 19th of January the vessel en- 
tiountered à squall or toniado, of short duration, after which she was 
found to be leàking bàdly, and she returned to Elmina, where she ar- 
rived February 4th. Hère a survey was had, and the brig was reported 
unseaworthy. She coùld not be ^epaired at Elmina, and was finally 
béachéd ànd sold for JÇS? sterling; Before she was beached, about one- 
half of her' cargo wàs liansshippedfbj^ steamer callipg at the. port where 
she lay. Thé remainder, exceptîng about 40 tons, was linded. What 
became of the 40 tons is not plaih from the évidence. The captain sold 
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ail the cai^o that was not transshipped, though he appears lo testîfy that 
40 tons were so damaged it AVas not salable. Some was sold at auction 
at sundry times, and some at varions private sales. The proceeds of the 
sales were ail received by, Capt. Klose, and nsed to pay crew, and vari- 
ons expenses, or for his own necessities. This is a gênerai outline of 
this most unfortunate business. 

The charlerers libel for damages for breach of the charter, and the own- 
ers promote a cross-libel for freight and demurrage for 45 days, for wages 
of laborers hired by ship, the charterers failing to fumish the men, as 
provided by the charter, and for the value of the vessel, alleged to hâve 
been lost by the fault, misconduct, and wrongful acts of the charterers and 
their agents on the coast. 

It was contended on the part of the charterers that the libel of the 
owners is not properly a cross-libel, but, upon a ruling adverse to this 
claim, they entered into a stipulation to answer to any decree against 
them, and put in an answer. I hâve no doubt of the correetness of the 
ruling on this point, as both parties assert their claims under the char- 
ter, and on its observance or violation their respective rights dépend. 

The spécifie breaches of contract asserted by the charterers are — (1) 
Failurelodeli ver cargo, by reasonof unseaworthiness when the brig sailed 
from Boston, in the condition of the vessel herself, and in not having 
compétent and sufBcient officers and crew. (2) Failure to keep the ves- 
sel in a seaworthy condition during the voyage, and sailing forMarseilies 
when it was known that the brig was unseaworthy. (3) Failure to for- 
ward the cargo from Eluiina after the brig had been condemned, though 
vessels could hâve been easily and readily procured to carry it. (4) The 
unjustifiable sale of the cargo by the master after the voyage was 
broken op. 

The owners contend that the brig was seaworthy when she sailed from 
Boston in every respect, save the want of a compétent mate, and tbat 
this failure did not contribute to the subséquent loss; that if the vessel after- 
wards became unseaworthy, it was because of the wrongful acts of the 
charterers in overloading for the outward passage, and in unduly de- 
taining the vessel on the coast, and keeping on board of her the outward 
cargo; that the want of a suitable master after the death of Oapt. Evans 
was through the fault of charterers in not providing a proper person, as 
they are alleged to bave undertaken to do; that the vessel was seaworthy 
when she set ont from Quittah for Marseilles; that the failure to perform 
the charter was caused by périls of the sea after sailing for Marseilles; 
that they had never authorized Klose to act as captain, nor recognized 
him as such, or as in any way their agent; and that his possession of 
the vessel was through the fault of the charterers or their agents, and 
that for hîs wrongful acts and omissions they are in no wise respon- 
sible. 

The Giles Loring was built in 1865, and in 1884 receivwi extensive 
repairs, after which she was given a class of A 14. On her outward 
passage the évidence shows she leaked some, but not enough, without 
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other faota, lo show that the vessél herself was unseaworthy at the date 
of the charter, or when she sailed from Boston. Neither does the évi- 
dence seem to be sufficient to justify any conclusion that there had been 
any material injury to the vessel by worms up to that time. The évi- 
dence as to the weather on the outward passage is slight and somewhat 
vague. The log-book has not been produced, and the only witness is 
the mate, Grant. From. his testimony it is to be inferred that the pas- 
sage out vas with favorable weather, and that neither winds nor seas to 
test the strength and sufficiency of the vessel were encountered. But 
after she had been for a time on the coast, without, so far as appears, 
any more severe weather, the leaking greatly increased, and before she 
set sail for Marseilles she was found to be wormed and in part rotten. 
Grant testiÏÏes: that in his judgment she was not seaworthy for the pas- 
sage tb Marseilles. He says he so told Klose, then in command. Klose 
does not deny that Grant so told him, but only says he has no remem- 
brance ofàt.'i : It is certain that some repairs were made by caulking, and 
by tacfeing dn: sheet-lead above the cop'per. Nothing very thorough ap- 
pears to hâve been attempted. Better material than sheet-lead could 
hâve been procured; indeed, Capt. Klose at one time ordered copper or 
métal, but,:finding the leak diminished by the use of the lead and the 
caulking that, 'had been done, did not use it. Though the presumption 
is in fàvor ofi seaworthiness, and the burden is on the party denying it 
by somé sufficient évidence to remove it, this ma/be done by proving 
the existence ôf defects amounting to unseaworthiness before she sailed, 
or that she broke down during the voyage, not having encountered any 
extraordinary action of the winds and the waves, or any other péril of 
the sea, sufficient to produce such an effect upon a seaworthy vessel, or 
by showing that an examination during the voyage disclosed such a 
state of decay and weakness as amounted tb unseaworthiness, for which 
the lapse of time, and the occurrences of the voyage, would notaccount. 
Bullard v. InsiJ/rance Co., 1 Curt. 155. The évidence of this character 
is that the brig sailed from Boston June 23d, arrived on the coast 
August 23d, without experiencing heavy weather; that she remained on 
the coast, going from port to port, and at no time taking ground, till 
January 4th foUowing; that before this last date she was found to be 
leaking badly, and to be considerably wormed; that she was imperfectly 
repaired; that while on the coast she had no severe trials of wind or 
sea; that she sailed with a cargo not excessive for a seaworthy vessel of 
her capacity; that in about 14 days after sailing she met a squall of 
short duration, and no great severity, and almost immediately was found 
to hâve three feet of water in her hold, and almost constant pumping 
was necessary; that she reached Elmina in about 16 days of m'bderatè 
weather, and there, upon a survey, was condemned and sold; that not 
long after her sale she was broken up and found to be weak, rotten, 
wormed, and seams and butts open. This, taken in connection with her 
âge, leads me inevitably to the conclusion that; notwithstanding the ef- 
forts of the owners in 1884 to repair and make her strong, she was un- 
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seaworthy before she had finished loading on the coast of Africa. I do 
not deem it important to détermine whether she was seaworthy when 
she sailed from Boston, for, by an amendment of the libel, ail claim 
for damage on the outward cargo bas been abandoned, and there is no 
pretense that any damage was suffered by the homeward cargo, as long 
as it remained in the ship. Indeed, the libelants constantly main tain 
that palm kernels, of which that cargo consisted, are not injured by ex- 
posure to sait water, unless very long continued. 

The condition of the vessel is claimed to bave been oecasioned by 
overloading at Boston, and by subséquent improper treatment on the 
coast, where it is said such proportion of the outward cargo was kepton 
board while the homeward cargo was being laden as to overload her, 
and that in this way beams were broken, strains were produced, and the 
huU kept submerged bfelow the copper, and exposed to worms, ail by 
the fault of the charterers and their agents. This argument practically 
concèdes the insufBcient condition of the vessel, but, admitting that the 
particular method of loading and unloading were as claimed, it does not 
ejxonerate the owners. The charter obliged them to take a fu 11 cargo, 
and entitled the charterers, to put euch cargo on boârd, and for breach 
hy either in this respect an action could be maintained. It gave no 
right to overload, nor compelled the receipt of so much as would en- 
danger the safety, or exceed the proper carrying capacity, of the brig. 
But it was for the master to détermine when the limit of safe loading 
Was reached. The quantity and storage of cargo was subject to bis con- 
trol. If more was offered than was consistent with safety, he should 
bave declined to accept it. The charterers were not responsible for the 
captain's management. ",If the master or sailors ship a larger cargo 
than is proper, they are Oonsidered in fault, and are liable for damages. 
Evein if shipwreck ensue in conséquence of the ship being too heavily 
laden, they are responsible." Ingersoll's Roccus on Ships and Freight, 
note, XXX.; MoU. De Jur. Mar. bk. 2, c. 2, § 5; Weston v. Minot, 3 
Woodb. & M. 436, 446-448; Hunier v. Fry, 2 Barn. & Aid. 421, 426; 
Sea Laws, 448, which may be found in 2 Pet. Adm. Append. p. 76; 
Jac. Sea Laws, bk. 2, c. 2, p. 94, § 4. 

This duty of the master also required him to see that his vessel was 
not loaded so deeply as to expose the huU to worms above the métal; 
and, if a fuU cargo would so settle his ship, he should hatve guarded 
against the danger by an addition to the copper, if it could beprocured, 
and that it could, ia shown by the évidence. It further appears that 
the copper was 11 to llf feet high, and that the load draft oi this brig 
was 13 to 13è feet. So with a full load, twô feet or more of her plank- 
ing would be unprotected, Injury by worms is not a péril of the sea. 
Rohl V. Pair, 1 Esp. 445; Hazard v. Insurance Co., 1 Sum. 218, 8 Pet. 
557; Martin v. Insurance Co., 2 Mass. 420. "Where the owner of a 
"vessel charters her, or offers her for freight, he is bound to see that she 
.i§ seaworthy, and suitable for the service in which she is to be employed. 
If there be defects, knowa or not kijowo, he is not excused. He ia 
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oblîged.to keep her in proper i^épair, unless prevented by périls of the 
sea or uiiavoidable accident." IFori v. Xeof^ers, 97 U. S. 380; Hubert 
y. Eèckiktgdi 13 Fed. Rep. 912; The Casco, Daveis' Ware, 192; Putnam 
V. Wood, 3 Mass. 485. Independently ofthis obligation by la wto keep 
in repair tbe vessel, the owners, by express undertaking in this charter, 
took on themselves that duty and burden. 

If it iS considered that the absence of a compétent master occasioned 
the loss, the responsibility does not rest on the charterers. It was the 
duty of the owners to provide for such a contingency as the death of a 
captain, 'Cspecially on a voyage to the gold coast, by employing a mate 
compétent to take the place. Sichardson v. Winsor, 3 Glifif. 395 . Sea- 
Trorthiness includes compétent master and crew, The Vinieennes, 3 Ware, 
171. It is true that upon learning the déath of the captain, and the 
incoinpetency of the mate, they made honest and prompt effort to sup- 
ply the deficiency, by invoking the aid of the charterers; and the char- 
terers, in their turn, in good faith endeavored to comply with the ap- 
peal to them, and sent ont a captain to take charge. The failure of the 
person thtis sent ont was notany fault of the charterers. After they had 
selected him, andgiven him instructions in behalf of the owners, hewas 
the agent of the owners, appointed at their request. If he had any au- 
thority as master under that appointment, he was, as master, the agent 
of the owners, and they were responsible for him. But no blâme can 
properly be cast on him. He found on his arrivai that a master had 
been appointed by Capt. Smith, to whose charge Evans, when dying, 
committed the interest of his vessel, and by the American consul, which 
appointment gave Klose authority to act, and made the owners liable 
for his management of their vessel. The Jacmd Packet, 2 Ben. 109; 
Maclachl. Shipp. 168; The Zodiac, 1 Hagg. Adto. 320; T%e Alexander, 
1 Dod. 278; The Kermerdey OasUe, 3 Hagg. Adm. 1-8; 2%e RuUcon, Id. 
9; 2%« Tartar, 1 Hagg. Adm. 1. 

The failure to perform the charter beîng through the fault of the own- 
ers in ndt providing a vessel that was seàworthy, and in not keeping her 
so during the voyage, they are liable for the damages arising from that 
fault. The amount of damage must be decided on référence to a master; 
and, on tbe coming in of the report, the question of limitation of liabil- 
ity raised by the owners' answer will be properly presented. 

Frcm whàt bas been said, it foUows that tbe claim of the cross-libel 
for damages and injury to the vessel by misconduct of the charterers 
must be pronounced against. But the freight and derautràge and sums 
paid laborers tnay be regarded in considering the question of damages. 
Those matters are therefnre left for further discussion on the report of the 
master. 

ON mastbr's eepoet. 

(July 24, 1891,) 

Webb, J. Thé report of the assessor contains so Ml a findîng of fact» 
that, while not accepting or approving his conclusion in respect to dam^ 
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ages,the court has in it ail the doîa necessary for determining the amount 
of the decree. When the liability of Webster et al. under the charter 
was decided, the questions of demurrage and of limitation of liability 
were explicitly reservedfor further argument on the çomiug in of the re^- 
port, and they are now to be finally passed upon, in connection with the 
sum to be decreed in favor of the prevailing party. 

No errer is found in the assessor's détermination as to the fact or the 
amount of demurrage, and the same is approved, ButI cannot confirm 
his conclusions in regard to damages. He correctly holds that the ac- 
tion of the master, Klose, in selling any portion of, the cargo waa unjusti- 
fiable, and was without the knowledge or authority of his owners, and 
that it has not since been ratified oradopted by them. Frora this unwar- 
ranted and wrongful conduct of the master no small part of the loss 
arose. 

I concur in the conclusion of Brown, J., in The Âmoa D. Ganer, 35 
Ped. Rep. 665^ and followed by Nelson, J., in McPhail v. Williams, 41 
Fed. Rep. 61, that "the act of 1884, limiting the liability of the owners 
of a resselon aocount of the same, does not restrict the liability of own- 
ers upon their own personal contracts, but only their liabUity on account 
of the vessel." But this interprétation of the statute does not raake them 
liable without limitation for violation of his duty on the part of the mas- 
ter. The sale bf the cai^o by him was wholly apart from the owners' 
contract. It is indeed true that by reason of the contract he had the 
opportunity to meddl© with the property of the charterers; and it may 
be, that, inasmuch as the necessity forlanding the palm kernels or re- 
moving them from the Giles Loring would not hâve existed had the own- 
ers performed their contract that the ship should be seaworthy, they, in 
the absence of any law limiting their liability, would hâve been respon- 
sible for aU the subséquent loss. But hère we bave a spécial loss frorn 
an independent cause, — the misconduct of the master, — for whoae tor- 
tious acts the owners are liable only to the extent of their interest in the 
vessel and pending freight. The argument has been pressed that the 
owners of the 'Kessel, under the charter, became bailees for hire, and re- 
sponsible for the safedelivery of the cargo against ail hazards, the acts 
of God, public enemies, and périls and dangers of the sea alone exoepted. 
To so hold would ànnul the statute exonerating owners from liability to 
respond beyond a limited measure for the fraudulent doings of others. 
The act of Maroh 8, 1851 , ; embodied in Rev. St. §§ 4282-4284, 
added to the excuses and accepted risks of the carrier or bailee. "This 
language is broatf , and takes away the quality of warranty implied by 
the common law âgainst ail losses except by the act of God and the pub- 
lic enem)'," is the emphatic expression of Sawyee, J., in Lord-v. Steam- 
Ship Co., 4 Sawy. 301., Would the owners bave any the less been 
bailees, or bave stood in sttiy différent relation to the cargo, if their ves- 
sel, being in every respect stançh, seaworthy, and fit for the voyage, 
liad encountered violent and continUed storms, and had been by the 
winds and the sea driven ashore and belplessly wrecked? or if the loss 
had been caused by fire, or by the wiUfiïl and criminal embezzlement of 
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tbe master, mates, or seamen ? Yet it would not probably be contended 
thé owners, though bailees and carriers,were liable foi losses so occasioned, 
îf 'dbne.'oocasîoned, or incurred without their privity or knowledge," 
exceeding "the amount or value of " their "interest in the vessel and the 
freight then pending." In this case the facts forbid suspicion of such 
privity or knowledge. The vessel was on the west coast of Africa; the 
lowners were in the United Statels, at this city of Portland. The eaptain 
of thfeit appointment had died of tbe coast fever. They had taken meas- 
ures io prôvide a suitable sucCessor. Without any previous notice to 
ihemy fend without their knowledge; tbe American vice-consul had as- 
sumed to placé Klose in command of the vessel. Ab far as appears, 
Kloise didnot communicate with his owners, who conld not be reached 
direcdj^ by telegraph, but took bis instructions and ad vice from the vice- 
consul who appointed bim, — if indeed he acted upon any ad vice, and 
not of bis oWn motion. The owners bave not in any way ratified or ap- 
t)i'ovéd bis doings. There can be no pretense of privity or knowledge 
on theif parti Under such circumstances, the owners are entitled to tbe 
limitation' on account of losses "dône, occasioned, or incurred" by tbe 
tmwarrattted and wrongful proceedings of this eaptain, thus thrust upon 
■them,-'thOUgb be was still their eaptain, for whose authorized acts they 
were answefàble. 

Then What were tbose losses? They oan be notbing but the value of 
the palnl'kéniels sold to tbird parties,- and the expense incurred by 
Burn0tt; "the cbarterea' agent, to regain possession for them of tbe 110 
tons of the cargo. Thèse are the only losses attributable to thé wrong- 
doing of'the master. Ail expenses attaching to those 110 tons besides 
tbe aniouïjt paid at the sale to secure therii are the same as they would 
baye beeiï if no sale had been attempted, and must be carried to the 
account' bfibss arising from the breach of charter as to seaworthiness of 
tbe vesâel. By statute the limited liability ismeasured by the value of 
the ship and freight pending. Thèse values are to be taken at the time 
of the termination of the voyage. In tbis case the voyage termina ted 
at Elmina, when the brig was condemned and sold. The City of JVor^ 
wich, 118 U. S. 468, 6 Sup. Ct.Rep. 1150; TheScotland, 118 U. S. 507, 
6 Sup. a. Rep. 1174; The Gréai Western, 118 U. S. 520, 6 Sup. Ct. 
Rep. 1172. 'By the charter-party one-half of the freight was earned and 
payable on riçbt delivery of the outward cargo from Boston to the west 
coast, and tbât balf was accordingly paid. The other balf was freight 
pending when the voyage términated, and would be earned only on de- 
livery of thé'dargo at its destination, before which it was of no value 
to the owuersi ■ The (My qf Norwkh, 118 U. S. 491, 6 Sup. Ct. Rep. 
1150. As that portion of the freight was never earned, nothing is to be 
'rtdded oh its acCount to tbe value of the vessel, for the purpose of show- 
îng the anioUlit of the owners' liability. The only évidence as to the 
vaJUe of the 'vesSel is that as to the priée at whieh she was sold. No 
suggestion bas been made of the inadequacy of that price, nor anything 
offered to excite the belief tbat tbe value exceeded the £68. 198., the 
gross proceéds of sale. Tbis in United States currency is equal to $335 . 09 . 
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We hâve also the demurrage to be considefed. The finding of the as- 
sessor in respect to il and its amount is approved. But, in respect to 
the limitation of liability, it should be regarded as freight pending. It 
was an amount due from the charterers to the ship-owners for the pro- 
longed use of the vessel. Though not technically freight, it partakes so 
much of the sàme charactér thàt it must be held subject to the same 
rule. It reprèsents the earning of the vessel during the voyagé or char- 
ter, in the performance çf which losses were caus'ed by the tiiisconduct 
of the owner's: agent, the master, for which, but for the limitation of the 
law, the owneirswould hâve been fuUy liable. . There is.no.reason'for al- 
lowing them to collect and retain it, free from ail duty of giving the ben- 
efit of it to innocent losers. "Demurrage is only extended freight." 
Hall v.Barker, 64 Me. 343; Jmm V. «0%, 4Taunt. 53.' "' Freight' «ig- 
nifies the earnings or profit derived by the ship-owner, or the hirer of a 
ship, from the use of it .himself, or by letting it to others, or by car- 
rying goods for others." Mintum v. Insurance Go., ^: Allen, 87, 91; 
Phil. Ins. § 327. "Taking ail things into considération, we are of opin- 
ion thatthis sum allowed in the name of demurrage ought to be consid- 
ered in lieu of the earnings of the vèssèl which werë lost by the déten- 
tion." Coggeshall v. Read, 5 Pick. 454, 460. "AU hire or reward for 
the use of vessels is freight." Ben. Adm. § 286. 

The answer contaihë a statëment that the proceeds of the sale of the 
vessel were appropriated to the discharge of liens of higher rank than 
the clftims of the libelants. It is not for the owners to détermine the 
priority of claims, or the distribution of the fund representing their lim- 
ited liability. Neitber is it their privilège to pass upon the question 
whether they are erititled to such limitation. There is a proper course 
for them to pursue if they seek the protection the law provides against 
àll claimants. ■ They bave not pursued that course, nor indiopjted, ex- 
cept by the statëment iii the answer referred to, that there are any cjaims 
against them on account of this vessel, arising since the exécution of.the 
charter in this case, other than those of the libelant demanded io thèse 
proceedings. As to thèse demands they ask the benefiti of the limita- 
tion. They can havé a limitation, but cannot, by their voluntary act 
in disposing of a portion of th« fund reserved for the satisfaction of their 
liability, restrict still more the limitation, or adjust the demands of 
claimants upon the fund . 

Though I am of opinion, and décide, that, for the purpose of ascer- 
taining the measureof liability, the demurrage due and unpaid must be 
treated as pending freight, yet in this case, the only party demapding 
damage being the same who is to pay the demurrage, the point is of lit- 
tle account, as, to this extent, the liabilities cancel each other. Had 
the limitation afFected several creditors, the amount of the demurrage 
•would make part of a fund for pro rata distribution. 

Then, deciding that the owners of the ship are entitled to a limitation 
of liability as to the losses occasioned by the tortious acts of the master, 
and that the libelants, being the only creditors shown, are entitled for 
those losses to recover the whole amount of the value of the vessel and 
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ttiié ftèndiàêifireight, and also that thé owners of the brîg Gîles Loring 
arfe liâ'Me' foi ail damage caused by their own breach of contract, and 
tliat thé'éhàirterérs are liable for the démarrage to theàiiiount of $731.50, 
thèConipKtetîbnis as folio Ws: 

DAUAOBS CAUSED BT BBEAOH OF OHARTBB. 

78 tons palm kernels, wfaolly lost, - - $3,553 87 

For warding 226 tons freight, . • 2,^28 18 

110 " atsamerate, - - 1,133 18 

Expebsé bagging and shipping 226 tons, • 710 17 

*" shipping and storing 110 " - - 140 94 



$7,866 34 
LesB obarter f reight saved. . . 3,398 00 $4,468 84 



LIMITED LIABILITY ON LOSS HT TOET Of MASTEB. 

Value of the vesseï; - - - - $ 335 09 

Pending freight, - - - . 73150 



- $1.066 69 

Lessderaurragedue.fiom chai'terers, • • 73150 335 09 

$4,803 43 

As to coste, those on lîbel and cross-libel wîll be set ofF, and decree 
for the excess in favor of the party whose costa are greatest. 

The otily matter remaining for détermination is whether the respond- 
ents are liable in solido, or only in proportion to their respective own- 
ership in the vessel. The act of June 26, 1884, (chapter 121, § 18, 23 
St. p. 57,) fixes the rule "that the individual liability of a ship-owner 
shaÛ be limited tô the proportion qf any or ail debts and liabilities that 
his individu^ share of the vessel bears tô the whole;" and the question 
is preseÊntéd #h«ther this limitation, like that which is measured by the 
value of the vessel and pending freight, is to be contined to the liability 
of owners "on âccount of the vessel;" that is, "the liability imposed on 
them by iàWin conséquence of their ownership of the vessel," and in- 
eurred "#it(hottt the ownerS* express intervention." Though the relation 
"of part tiW&ei^io each other is that of contenants, yet as to third parties 
they bavé'ilnadè in law but one ûwmr. It bas been considered that in 
the employment of the common property they are quaai partners; be- 
cause of thèiï' joint interestin the vesselj they hâve been held in solido on 
liabilities toi Strangere, whether arising frota contract or tort. This stat- 
uts wâs évidently désigned to modify in sonae way tiie liability previ- 
éusly imposed on thetii by law, ànd to relieve ship-owners of some por- 
tion of tliàt liability. The intention ■to'accomplish this, in part, by 
breàfcing up'the solidarity of responsibility, is plain. Relief in this way 
ia not in terms madeto dépend on; the condition that the owners are in 
position to'take advantage of the other portion of the statute, and be dis- 
charged 5f aiU 'liability beyond the value of their shares of the vessel. 
The burdeii of a part owner, who can frée himself from debt or obliga- 
tion by the sbrrender of bis interest in the vessel, did not more urgently 
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appeal to be lightened thanthat of himwhQ must resf)ond tothe full es- 
tent of the liability, however small the value of his property, The lan- 
guage of the statute does not require any différent rule of responsibility 
for the différent state of facts under which the obligation is incurred. 
The well-known object ofthis statute was the increâse of American ship- 
ping: by a réduction of the burdens of ship-owners. That end would be 
promoted by discharging part owners from a liability m solido for the 
debts of each other. A construction giving such discharge is consistent 
with thelanguage of, the act, conforms with the intention of congress, 
and regards strictly the defect to be corrected. No principle of interpré- 
tation requires a différent construction to the first clause of this section 
18, and no other construction gives to it an effect so salutary and so 
helpful; ta owners, whose interests it aimed to serve. The agg régate lia- 
bility of the owners in this case, after deducting the amount above ail 
lowed for demurrage, and including interest from date of filing the libe- 
to this July 24, 1891, when the final decree is entered, is $6,139.65. 
The decree is ordered to be against each part owner for the proportion 
of this amount that his individual share of the vessel bears to the whole. 
The costs must be differently dealt with. They cannot be treated as 
a liability or debt of the owners, as owners, but are expansés of litiga- 
tion for which the owners contesting are held in solido. Let it be so de- 
creed. 

IN THE CEOSS-LIBEL. 

Â decree in favor of libelants for demurrage in the som of $731.50, 
and costs. 



The Wellingtok. 

Blacebubn V. Thb Wellingtoh. 

(Dirtrtet Court, N. D. CaVIfomia. Novemljer 80, 180t., 

BltTASB— COMPBNBATION— CONTBAOT FOH TOWAOB. 

The steamer W., bound to Ban Francisco with a cargo of 2,8S0 tons ot ooal, lost 
her propeller blades, became helpless, and drifted near the mouth of the Columbia 
river. Whlle in communication with a vessel which offered to tow her to an anch- 
orage, from which tugs were easily accessible, and whlle in no immédiate dan- 
ger, she hailed the steamer H., which was bound for San Francisco, and asked tow- 
age to that port. The M. was only about balf her slze, waa not fitted for towlng, 
and was also laden with ooal. Her master, however, ofFered te leave the compen- 
sation to the décision of the W.'s owners, after arrivai in Ban Francisco, which of- 
fer was rejected, and after much haggling $16,000 was agreed upon. Nelther ves- 
sel possessed a suitable tow-line, and five small Unes were Tised. This, in case of 
bad weather, would hâve been a source of danger, but the weather proved good, 
and the vessels arrived In about five days. Sela that, while the compensation was 
excessive, yet, in vlew of the f act that there was no compulsion, it was not so exor- 
bitant as to jttstlfy the court in setting the contract aside. 

In Adoiiralty. Libel by D. 0. Blackbum against the steam-ship 
Wellington, her freight and cargo, upon a contract for towage. Decree 
for libelant. 
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Geo. W. ïbwfe, 7r., for libelant. 
Page & JE^, for claimant. 

Ross, J. This is an action upon a contract for services rendered the 
steamer Wellington by the master of the steamer Montserrat. Both 
vessels were at thè time éngaged in transporting coal from Departure 
Bay, in British Columbia, to the port of San Francisco. On the 24th 
of April last the Wellington sailed from that bay for San Francisco with 
a cargo of 2,350 tons of coal, and in the morning of the second day after 
eailingj without any apparent cause, lost ail the blades «f her propeller. 
She had not sufficient sail-power to give her master any control over her 
course, and she wastherefore subjectto be carried anywherethe currents 
and winds might take her. At the time of the accident the Wellington 
was abbut 72 miles in a south-westerly direction from the mouth of the 
Columbia river. The next day she encountered a severe gale, lasting 
about 24 hours, during which she lay in the trough of the sea, with the 
seas breaking heavily over her fore and aft. After the storm she con- 
tinued to drift as carried by the currents, the wind being shifting, the 
weather unsettled,' and the sea a strong ûorth-west swell, until about 7 
or 8 o'cloek in the eveiiing of the 29th of April she waswithin 10 or 12 
miles of the mouth of the Columbia riveT, the sea then being compara- 
tiveJy smooth, and the weather nioderate. The Columbia river bas, at 
its mouth, a bad bar, which cannot be passed in very bad weather, and 
is nqt (jrdinarily cjçossed during the night. To the north and south of 
it, for a number of miles, there is anchorage near the beach, which is 
fairly good in moderate weather, bpt which is not safe in case of storms, 
which might, with reasonable probability; be anticipated at that season 
of the year. The current at the mouth of the river sets quite strongly 
to the northward and inshore. There is a light-house there, at which a 
lookout is kept. The light-hoUse bas meanà of communicating with tug- 
boats in the Columbia river which o'''ii'^ft''ily, at night, lay at Astoria, 
about 15 miles up the river. There were at thé time tug-boats in 
the river with sufficient power to hâve towed the Wellington into the 
Columbia river, or to hâve towed her to San Francisco. The Welling- 
, ton, at tije time of the making of the contract sued on, was within sight 
of the light-house. While in the position described, the steamer Sus- 
sex, bound but from the Columbia river, seeing the Wellington with a sig- 
nal of distress flying, approached her, sent an officeron board, and offered 
to tpwhçr to an anchorage near thé bar, which she reported as breaking 
badly, for a salvage compensation. While the offioer was on board, the 
Montserrat came in sight, approached the Wellington, was hailed by her 
masterv who requested the master of the Montserrat to corne on board, 
Tfhich hç;,i|id. The master of the Wellington then àskëd the inaster of the 
Montserrat whether he thought he could towthe Wellington to San Fran- 
cisco, and the latter replied that he thought he could. The master of the 
Wëllingtoil thèh diflixiîsSed the officèrftem the éussex, askingbiïÈ to report 
his' thanks to his maSter, but that he dld -notwàntthe profferéd services. 
That being done, nejjotiations were opened with the master of the Mont- 
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serrât as to the terms upon which he would agrée to tow Ihe Wellington, 
■with ail on board, to San Francisco. Themasterof the Montserratoffered 
to perform the service and leave the amount of compensation to be fixed by 
the owners of the Wellington, but the master of the Wellington declined 
that proposition, and wanted a sum fixed upon. The master of the Mont- 
serrat then said he would perform the service for $25,000. The master 
of the Wellington said, "No;" he would not listen to that, but offered 
$5,000, and then $10,000. The master of the Montserrat then said he 
would perform the services for $20,000, and the master of the Wellington 
offered $12,500. Fifteen thousand dollars was finally agreed upon be^ 
tween the parties for the service, and the master of the Montserrat under- 
took iti The mouth of the Columbia river is about 554 miles from San 
Francisco. The Montserrat is a merchant vessel, not fitted in any respect 
for towage purposes. The first hawser with which the attempt to tow was 
made was furnished by the Wellington. It was a large one, but when 
straiij was put upon it, it immediately parted, was found worthless, and 
was eut adrift. Within an hour or two five small Unes, part furnished 
by one vessel and part by the other, were got out, and made fast on 
board the Wellington, part to her anchor cable and partto her foremast; 
and, on the Montserrat, to her mooring bits, fore, aft, and amid-ships, 
that being the only available means of making the lines f«st on that 
ship. In proceeding to San Francisco good weatber was encountered so 
far as wind and sea were concerned, with about 24 hours of heavy fog, 
but the évidence shows that storms might hâve reasonably been antici- 
pated at that season. The ships arrived safely in San Francisco in a 
little more than fourdays from the time the Montserrat entered upon the 
performance of the service, but the time consumed in towing was a little 
less than four days. Both ships were loaded, the Wellington's cargo be- 
ing about double that of the Montserrat. 

No oné doubts that when the circurhstances of a case render such ac- 
tion proper a court of admiralty will refuse to enforce a contract made 
for salvage services. But is this one of those cases? I cannotsee any 
just ground for holding that the master of the Wellington, in making 
the contract in question, acted under compulsion or duress, or that any 
advantage was taken of bis unfortunate position by the master of the 
Montserrat. Nothing could hâve been fairer than the offer of the master 
«f the Montserrat to perform the service, and let the compensation there- 
for be fixed on arrivai in San Francisco by the owners of the Welling- 
ton. Yet that offer was.xefused by the master of the Wellington, who, 
for some reason not apparent, wanted the amount tobe fixed in ad vance. 
There was no compulsion about the case, first, for the reason that the 
salvor, as just stated, offered to render the service without any contract 
at ail, which offer was refused by the master of the Wellington. This 
fact is of itself suffiicient to dispose of that objection to the contract made. 
But it raay be added that the Sussex was présent, and her officer was, 
when the negotiation with the master of the Montserrat begun, contend- 
ing that he, as représentative of the Sussex, was entitled to beemployed 
by the master of the Wellington. It is true, the Sussex did not propose 
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totow^thé'Wiellington to Sfin Francisco, the port of her destination, but 
only to an: anchorage near the mouth of the Columbia river, where she 
woûild îaaTîe been safe so long as good weather continued, and frona which 
sheifcoâld hâve been rescued by any paSsing steamer, or by a tug from 
the lOoldmbia river. The.tugs plying in that river could easily bave 
been soiûrhoned by means of the light*house. The Wellington was 
thereforiB not only not iû immédiate danger, but other relief was avail- 
able at the time her master entered into^ the con tract in question. He 
was in a position to choose, and he chose not only to contract with the 
master of the Montserrat for the towing of his ship and cargo tô her port 
of destination, but to fix in advance upon the amount to be paid for 
the service. That amount was undoubtedly too large for the service, 
but I do not think it so exorbitant as to justify the court in setting 
aside the contract thus made. There were many éléments of danger in 
the service^ In the first place, it was undertaken at a time of the year 
when, according to the évidence, it was reasonable to anticipate storms 
along that coast. The évidence further shows that the maehinery of 
ordinary merchant vessels, such as the Montserrat, is about 25 per cent, 
less than that of vessels spècially fitted for towage purposes; and that a 
vessel not 80 fitted, in undertaking to tow a heavily laden ship, like the 
Wellington, takes a very substantiai risk of injury to her own maehin- 
ery. In the event of such injury, the Montserrat herself raight bave 
become thesubject of a salVage service, and, perhaps, a total loss. Be- 
sides, the ordinary danger atténding the towing of a large and heavily 
laden ship in the open ooean by another ship was, in this instance, 
greatly ihcreased by the fact that, instead of one large line, five small 
ones had to bé employed in towing) and by the further fact that the tonnage 
of the Wellington was nearly double that of the Montserrat^ Moreover, 
the master of the Montserrat was assuming responsibility for any dam- 
age the o^^ner of his cargo might sustain by reason of delay in deliver- 
ing it, caused by the service undertaken by him, the duration of which 
could only be surmised, and which wasliable to be greatly extended by 
matters beyond bis control. He also assumed respotisibility to the 
owners of the Wellington for any injury that steamer might suffer by 
reason of the négligence of himself, his oflBoers, and crew in carrying out 
the contract, the performance of which on his part was essentiel to en- 
title him to any compensation. In view of ail of the facts and circum- 
stances of the case, I am of the opinion that the contract entered into 
by the parties should be enforced by the court, and a decree in accord- 
ance therewith will be entered. 



CANDEÉ C. 8IXTY-EIGHT BALES COTTOM. 4T9 

Candke t>. Sixty-Eight Bales Cottom.- 
(DistHct Cowrt, s. D. Alabama. March 9, 1891.) 

1. SixVAoii— Wbbn Allovbd. 

Salvage is allbwed as areward for the benefit conferred on tlie penon whose 
property is saved.. 
i. Sahe— Ratb. 

There is no nile governing absolutely the rate of salvage, bvt, when the property 
is dereliot, it séem» at least one-third of the value of the property saved may be al- 
lowed. 

8. BaMS— FJL88BNOBB8 AB SaLVORS. 

A passengeris entdtied to salvage when his services are extraordinary. 
4. Samb, 

When marinera lef t in charge of cargo, necessarily thrown overboard, désert tbeir 
post, and a passenger, by persuasion and rewards, induces them to retum, and sUo 
cesBfuUy directs them in the respoe of the cargo wlth the ship's appliances, he is 
entltled to salvage, but not to the eztent of the f uU value of to« service renderéd 
byall. 

In Admiralty. Libel îor salvage. 

The steam-boat Andersou, while coming down the Mobile river, had a 
part of the cargo, consistiûg of cotton in baies, to catch fire. An efifôrt 
was madè by the officers and crew of the vessel to extinguîsh the fire 
while the cotton was still on board. Being unsnccessful the master had 
the burning baies thrown overboard into the river, and ordered one of 
his officers and five or six members of his crew to take to the small boats, 
with proper appliances, and to endeavorto save the cotton from buming, 
and to secure and keep it uiitil he could go with his steamer to Mobile, 
(some 20 miles distant,) and send up a tug-boat for it. The steam-boat 
went on without delay to Mobile. The iibelant was at the time a pas- 
senger on said steam-boat. He voluntarily left the boat, abandonéd for 
the time his trip to Mobile, and, with the crew left by the master, joined 
in the effort to save the cotton. Most of the cotton was saved, but some 
of it in a damaged condition. 

M. D. Wickeniham and PÏBarM, Tarrey & Hanato, for Iibelant. 

Over<iU & BexUrr, for réspbndent. 

TotJLMiN, J. The général princîple is that salvage îs only payable 
where a meritoriôus service bas been renderedv It is allowed as a re- 
ward for the meritoriôus conduct of the salvôr, and in considération of 
a benefit conferred on the person whose property he bas saved. There is 
no positive rule which governs absolutely the rate of salvage. In this 
case if the cotton had been derelict, — that is, had been deserted or aban- 
donéd by the vessel,— and it had been saved as set forth in the libel, I 
would award at least one-third — perhaps more — of its value as salvage. 
But I find from the proof that the cotton was not derelict, — was not aban- 
donéd , — but that the master of the vessel left an officer and six members of 
his crew to secure and préserve it until he could go to Mobile, and retum or 
send for it. If this officer and thèse men had diligently and faithfully 

iReported by Peter J. Hamllton, Esq., of the Mobile bar. 
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performed their duty under their obligations to the boat and cargo, the 
services of the libdant would hâve beeh unnecessary . But it appears from 
the proof that one-half of the crew left by the œaster to perform the sal- 
vage service weté about to desett their post of doty. They proposed to 
abandon their trust and to leave the work undone, so far, as they were 
CQnçeriied.. Hère the efficiençy and, value of libdant's services came in, 
and bis superior intelligence, will power, and energy were displayed. It 
appears frofli the proof tjjat.he induced thèse œen to remain and con- 
tinue in the work, and proposed td pay them $S apiece if they would do 
so. They did continue, and qnder his directions yorked to savç the 
cotton, (which it was their duty to do,) and he paid them the amount 
agreed on. The Hbelant's advice and direction must baye constituted 
the chief ibetit of his seri/icè in ihe work actually donc, as he hàd no 
applianees with whicb to do the work other than those furnished by the 
biDat, àtld which were in the possession and chargé of the boat's crew 
left for the purpose. The libelant states in his libel that he got a boat 
from the bank, and hired four men at $5 apiece to perform the service, 
and that.i^e-withithem saved the 68 baies of cotton. From the alléga- 
tions qf, the libel, it would be inferred that the libelant had hired four 
men disoçjinected with the boat, and under no obligations to the vessel 
and cargo, to aid him in the work. . If this was the proof I would at 
least allow $6 ,a baie as salvage,:Wbi)çh I oo^isider a fair award for the 
whole service rendered, althougb -the cotton was not derelict. The 
proof shows that the service was rendered by the boat's crew, wxth it« 
applianees, ;in conjunctionwith ithe libelant, but it alsy shows that he 
mainly bosççd, the undertakiag, and generously. rewarded some of the 
men for pe^'fçjming their duty in the matter. It is sufficient.to entitle 
the salvors toa just compenBa,tion tbatt a bénéficiai service has been ren- 
dered j it.is only in estimating^he' quantum of coitnpensation that the 
motives by which he was actiaated should be.taken into açcount. The 
libelant in this case has rendered bénéficiai service. B'^t. under the 
circumstanoçs ofthe,case,,ïdo not>consider him entitled to JiefuU value 
of the service rendered by ail engaged in it, but that he is entitled to a 
large proportion of it. Although a passeuger, he is entitled to salvage, 
His services were extraordi»»ry. The Brabo, 33 Fed. Rep. 884. But I 
consider $200 ample compensation for the services rendered by him; 
and such will be the decree. 
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Head V. Porter. 



{Circuit Comt, D. Massachusetts. December 8, 1891.) 

Fboebal Courts — Jueisdiction — Ispbinobmbnt of Patent — Suit a^ainst Fzdebai< 
Officer. 

An offlœr of the United States, in charge of a government armory, may be sued 
in the circuit court for infringement of a patent, notwithstanding that ail Ms acts 
in relation thereto bàvë been performed uaùar tbe orders of the govemment. 

In Equity. Suit by Charles Head, as administrator of William S. 
Smoot, agàinst Samuel W. Porter, master armorer at the Springfield 
armory, for infringèment of a patent. Heard on plea to the jurisdiction. 
Plea overruled. 

Willîam A. Hayes, 2d, for complainant. 

FVank D. Allen, U. S. Atty., for défendant. 

CoLT, J. The plea in this case raises the single question of jurisdic- 
tion. The suit was originally brought by William S. Smoot, the com- 
plainant's intestate, against James Gi Ben ton, aii officer of the United 
States army in command of the national armory at Springfield, Mass., 
charging him with infringèment of two patents, dated, respect! vèly, 
January 1, 1867, and August 27, 1867, for improvements in cartridge 
retractors for breech-loading fire-arms. Subsequently the défendant 
died, atld thereupoft the complainant moved to amend his bill by sub- 
stitnting the preseilt défendant. Porter, master armorer at the Spring- 
field armory. The amendment was allowed, reserving the right of the 
défendant tO object. The défendant appeared, and without objections 
filèd an answer in the case. The United States attorney, on behàlf of 
Porter, urges this circumstance as tending to show that this suit is in 
substance, though not in form, against the United States, but I fail to 
see the force of this argument. The complainant, on the death of Ben- 
ton, might hâve proceeded against his représentatives; but he chose to 
sue the présent défendant, who consente to be substituted for Benton. 
The suit, therefore, stands as if originally brought against Porter^ 

The défendant admits that since the date of the patents, and before 
the filing of the bill, he has superintended, and stiU superintends, the 
making of breech-lOading fire-arms, at the Springfield armory, as the 
master arniorer, but he allèges that ail his acts in relation thereto hâve 
been done in obédience to spécifie orders from the secretary of war, and 
his superior ofRcers, directing the construction thereofj and in no other 
wày; in other words, his défense is that he has acted only as the agent 
of the government, and undor its authority. The subject-matter of this 
suit is a patent issued by the United States, and it became important 
at the outset ta détermine the nature of this grant. It has been author- 
itatively declared by the suprême court that the right of a patentée un- 
der letf«rs patent was exclusive of the United States, and that it stands 
on tbe same footing as other property. Jamei v. Campbell, 104 U. S. 856; 
HoUister V. Manufacturing Co., 113 U. S. 59, 5 Sup. Ct. Rep. 717. As- 
v.48F.no.7— 31 
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suming the allégations of the bill to be true, this is a suit wbere tbe 
property rights of an individual baye been invaded by an oflScer or agent 
of the United States, acting under its direction, and the question is 
whether this court bas jurisdiction insuch a suit. 

In cases wbere this gênerai subject bas corne before the suprême court, 
tbe proposi'tioii îs admitted tbdt the United States, as the sovereign 
power, cannot be sued without its consent. I need only cite on this 
point, U. S. y. Lee, 106 U. 8,196, 1 Sup. Ct, Rep. 240. But it is not 
to be inferred from this that tbis court bas not jurisdiction in an action 
wbere an officer o;: agent of the United States is sued for property in bis 
possession as ssijc^ ofiBcer or agent,, or for injury to tbe person or prop- 
erty of anot)}er, where tbe défense is that be acted under the orders of 
the governmént. 

In U. S. V. Peters, 5 Crancb, 115, tbe United States district court of 
Pennsylvania, in an admiralty proceeding, decided that the libelants 
were entitled to the proceeds of the sale of a vessel condemned as prize 
of war, whicb had corne into the hands of David Rittenhouse as treas- 
urer of Pennsylvania. The district judge declined to enforce tbe decree 
against tbe représentatives of Rittephouse, on the ground that the funds 
were held as the property of thaï state, and that as she could not be sub- 
jected to judicial procesS, neither could the officer wbo beld the money 
in her right. An application for a writ of mandamua to compel the dis- 
trict judge to enforce the decree was granted. 

In Meigs V. M^Clung's Lessee, 9 Crancb, 11, tbe suit was for land on 
wbich tbe United States had a garrison, and had erected a fort. Tbe 
défendants weire military officers in possession, and they insisted that 
no action could be brought against them because tbe land was occupied 
by the United States for the benefi.t of the United States, and by their 
direction. The court held that, tbe title being in tbe plaintiff, he migbt 
sustain his action. 

Wikox v. Jackson, 13 Pet. 498, was a suit against officers of the United 
States to reqover possession of land whiçh had been in tbe possession of 
the governmént tbr over 30 years. The court do not consider the ques- 
tion whether eucb an action could be tnaintained, but prooeed to décide 
the question of the plaintiff 's title. 

In Osbomv, Bank, 9 Wheat. 738, the state of Ohio had levied a tax 
upon a brflach of tbe bank, located in Ohio. Thesum of one bundred 
thousand dollars was seized by Osborn, tbe auditor of the state, and de- 
liveredito the treasurer of the state. In a suit by the bank, both were 
made parties défendant. Objections were raised to the jurisdiction of the 
court, on the ground that the state of Ohio was the real party in interest, 
that the parties défendant were her officers, and that they were sued for 
acts done in their officiai capaoity, and in obédience to her laws. Thèse 
objectioijs were overruled. Chief Justice Mabshàll says, on page 842: 

"If the statô of Ohio conld bave bèen made a party défendant, it can 
scarcely be denied that this Would be a strong case for an injunction. The 
objection is thàt, aS the real party cannot be brought befoie the court, a suit 
canuot be sustained against the agents of that party; and cases bave been 
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cited to show that a court of chancery will not make a decree, unless ail those 
whcaie aubstantially interested be made parties to thesnlt. Thisis cértainly 
true where it is in the power of the plaintifiF to make them parties; but if the 
person wilo is the real principal, the person who is the true source of the mis- 
cbief, by whosë power and for whose advantage it is done, be himself above 
the law, be exempt from ail Judicial processi it woald be subversive of the 
best estabiished principles to say that the laws could not afford the same rem- 
édies against the agent employed in doing the wrong wbicb tbey would af- 
ford against bim could bis principal be joined in the suit." 

Âgain, he says: 

"The process is substantlally, tbough not in form, against the state, 
* * * and the direct interest of the state in the suit as brought is ad- 
mitted; and, had it been in the power of the bank to make it a party, perhaps 
no decree ought to hâve been pronounced in the cause untii the state was be- 
fore the court. But this was not in the power of the bank. * * * A déniai 
ofjurisdiction forbids ail inquiry into the nature of the case. • * * Itas- 
serts that the agents of a state, alleging the authority of a law void in itaelf, 
because répugnant to the constitution, may arrest the exécution of any law 
in the United States." 

Grisar v. McDowell, 6 Wall. 363, was an action to recover possession 
of land, brought against Gen. McDowell as an officer of the United States. 
The land had been reserved for military purposes by the government. 
The objection that this suit was brought against a military officer of the 
United States for property belonging to the United States, and set apart 
for public use, and that, therefore, it was substantially a suit against 
the government, was not passed upon by the court, but the court pro- 
ceeded to détermine the question of title as between the plaintifif and the 
government. Brown y. Hîtger, 21 How. 305, is a similar case. 

In Davis v. Gray, 16 Wall. 203, the state of Texas having made a 
grant of alternate sections of land along which a railroad should there- 
aiter be located, and the railroad having been located through it, a suit 
was brought against the governor of the state, and commissioner of the 
land-oflSce, and they were enjoined from delivering patents of the sections 
of land which «belonged to the railroad company. The objection to the 
jurisdiction of the court was disposed of on the authority of Osbom v. 
Sank. The court says: 

"Where the state is concerned, the state should be made a party. if it could 
be done. That it cannot be done is a sufiBcient reason for the omission to do 
It, and the court may proceed to decree against the officers of the state in ail 
respects as if the state were a party to the record. In deciding who are par- 
ties to the suit, the court will not look beyond the record. Making a state 
officer a party does not make the state a party, although her law may hâve 
prompted bis action, and the State may stand behind bim as the real party in 
interest. A state ean be made a party only by sliaping the bill expressly with 
that view, as where individuals or corporations are intended to be put in 
that relation to the case." 

While this language is cited in support of the majority opinion of the 
court in U. S. v. Lee, Mr. Justice Miller, in that case, says he is not 
prepared to admit that " the court can proceed against the officer in ail 
respects as if the state were a party." And in Cunningham v. Railroad 
Go., 109 U. S. 446, 3 Sup. Ct. Rep. 292, 609, the same eminent judge, 
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speaking for a majority of the <5ourt, déclares that, while the action of 
court in Davis v. Gray has not been overruled, "it is clear that in en- 
joining the governor of the state in the performance of one of his execu- 
tive functions, the case goes to the verge of sound doctrine, if not be- 
yond it, and that the principle should be extended no further." 

In the leading case of U. S. v. Lee, 106 U. S. 196, 1 Sup. Ct. Rep. 
240, the action was ejectment to recover the possession of lands to which 
the plaintiff, Lee, clainied title. The défendants were in possession as 
ofEcers of the government. The attorney gênerai suggested to the court, 
■witbout making the United States a party, that the property in con- 
troversy, known as "Arlington Cemetery," had been for more than 10 
years, and now' is, heM,odcu pied, and possessed by the government, 
through its officers and agents, who are in the actuel possession thereof 
as public property of the United States. To sustajn this défense, the 
court held that it was necessary to show that the défendants were in 
possession under the United States, by virtue of some valid authority, 
and, the contrary appearing, judgment was awarded to the plaintiff, 
After reviewing the authorities, Mr. Justice Miller says: 

"This examination of the cases in tliis court establishes clearly this resuit: 
that the proposition that, when an individual is sued In regard to property 
which he holds as offleer or agent of the United States, his possession cannot 
be disturbed wlien that fact is brought to tl)e attention of the court, lias been 
overruled and denied in every case where it has been necessary to décide it, 
and that In many others Where the record shows that the case, as tried below, 
actually and clearly presented that défense, It was neither urged by counsel 
nor considered by the court hère, though, if it had been a good défense, it 
would bave avoided the necessity of a long inquiry into plaintifl's title, and 
of other perplexing questions, and hâve quickly disposed of the case." 

Mr. Justice Miller then proceeds to discuss certain expressions in the 
opinion of the court in Oarr v. U, S., 98 U. S. 433, and he says: 

"As thèse remarks were not necessary to the décision of the point then in 
qiiestion, as the action was equally ineonclusive against the United States, 
whether the persons sued were oflicers of the government or not, thèse re- 
niarks, if they hâve the meaning which counsel attribute to them, must rest 
for their weight as authority on the high character of the judge who deliv- 
ered theni, and not on that of the court which decided the case. ïhat the 
United States are not boa;id by a judgraent to which they are not parties, and 
that noofficer of the government can, by defending a suit against private per- 
sons, cpnclude the United States by the judgment, was sulScient to décide 
that case, and was ail that was decided. " 

Loqking at the question upon principle, he continues: 

"It séems to be opposed to ail the principles upon which the rights of the 
citizen, when brought in collision with the acts of the government, must be 
determined. In sucli cases there is no safety for the citizen, except in the 
protection of the judicialtribunals, for rights which hiive been invaded bythe 
oflScers of the government, professing to act in its name. * * * The po- 
sition assumed hère is that, however clear his rights, no remedy can be af- 
forded to him when it is seen thàt his opponent is an offlcer of the United 
States, claiming to act under its authority; for, as Mr. Chief Justice Mar- 
shall s^ys.to examine, whether, tbis authority is rightfully assumed is the 
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exercise of jurisdiction, and must lead to the décision of the merits of the 
question. * * * The défense stands hère solelyupon tiie absolute iinmn- 
nity from judicial inqulry of every one who asserts anthority from the exec- 
utive branch of the government, however clear it may be made that the exec- 
utive possessed no such power. Not only no such power is given, but it is^ 
absolutely prohibited, both to the executive and the législative, to deprive any 
one of life, liberty, or property, without due process of law, or to take private 
property without just compensation." 

Poindexter v. Gremhow, (one of the Virginia Coupon Cases,) 114 U. S. 
270, 5 Sup. Ct. Rep. 903, 962, was an action of detinue for personal 
property distrained by the défendant as treasurer of the state of Virginia 
for delinquent taxes, in payment of which the plaintifî had tendered 
coupons eut from bonds issued by the state under the funding act of 
March 30, 1871. By the terms of that act, the coupons, after maturity, 
were reçeivable for ail taxes and debts due the state. It was held that 
this created a contract between the coupon-holder and the state, and 
that any subséquent act of the state which forbids the receipt of thèse 
coupons is in violation of the contract, and void as against coupon-hold- 
ers. Upon the question now under considération, Mr. Justice Mat- 
THEWS, speakihg for the majority of the court, says: 

"It is next objected that the suit of the plaintifif below could not be main- 
tained, because it is substantiaily an action against the state ol Virginia, to 
which it has not assented. It is said that the tax collector who is siied was 
an oflficer and agent of the state, engaged in collecting its revenue under a 
valid law, and that the tax he sought to collect from the plaintif? was law- 
fully due; that, consequentlj', he was guilty of no personal wrong, but acted 
only in an oflBcial capacity, representing the state, and, in refusing to receive 
the coupons tendered, simply obeyed the commanda of his principal, whom he 
was lawfuUy bound to obey; and that, if any wrong has been done, it haà 
been doue by the state in refusing to perform ils contract, and for that wrong 
the state is alone liable, but is exempted from suit by the eleventh article of 
amendment to the constitution of the United States." 

The opinion then proceeds to answer thèse objections in the light of 
the adjùdged cases in the suprême court, reliance being placod especially 
on U. S. V. Lee and Oshom v. Bank. In the course of this discussion 
it is said: 

"A défendant sued as a wrong-doer, who seeks to substitute the state in 
his place, or to justify by theauthority of the state, or to défend on the ground 
that the state hasadopted his act and exonerated him, cannot rest on the bare 
assertion of his défense. He is bound to establish it, ïhe state is a political 
corporate body, can act only through agents, and ean command only bylaws. 
It is necessary, therefore, for such a défendant, in order to complète his dé- 
fense, to produce a law of the state which constitutes his commission as its 
agent, and a warrant for his act. This the défendant, in the présent case, 
undertook to do. He relied on the act of January 26, 1882, requiring him to 
collect taxes in gold, silver, United States treasury notes, national bank cur- 
rency, and nothing else, and thus forbidding his receipt of coupons in lieu of 
money. That, it is true, is a législative act of the government of Virginia* 
but it 18 not a law of the state of Virginia. The state has passed no such law, 
for it cannot; and what it cannot do it certainly, in contemplation of law, has 
not done. - The 'constitution of the United States, and its own contract, both 
irrepealabje by any act on its part, are the law of Virginia; and. that law 
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made iV^b^^nty of the defwâant to receive the couppns tendered in payment 
o£ taxeSiUPd deplared every step to epforce the tax, thereafter taken, tobe 
witho^tj T/irarçant of law, and thereforea wrong. He stands, then. stripped 
of his o^cial' cliiiracter, and, ca(ife8»irig.«i persoaal violation of the plaintiff'a 
rights for: vrbich lie must peisonallj aunwer, he ia without défense. " 

It was aécoïdingly directed that judgment be rendered for the plain- 
tiff. ' ^' ■ ■■ 

In Ounningham v. RaÛroad Co., 109 U. S. 446, 3 Sup. Ct. Rep. 292, 
609, this geneiral question was discussed, and the cases in which the 
court had taken jurisdiction, where thé objection wàs interposed that the 
suit was sûbstantially against the atate, and that, therefore, the state was 
à necessary party, wére examined ànd classified. The second class of 
cases is stated by Mr. Justice Miller, as follows: ■ 

"Another class of cases is where an individual is sued iri tort for some act 
injurions to ahother in regard to persoji or property, to which bis défense is 
that he bas actediinder the ordersof the government. In thèse cases heisnot 
sued as, or because be is, the olHcer of tbe goverument. but as an individual, 
and the court is not ousted of jurisdiction because he asserts authority assuch 
offlcer. To make out his défense be must show that. bis authority was suffi- 
cient in law to protect him. Mitchell v. Harmony, 13 How. 115; Bâtes v. 
Clark, 95 U. S. 204; Meigs v. McClung, 9 Cranch, 11; Wilcox v. Jackson, 
13 Pet. 498} 5r07/;w M.Huger, 21 How. 305; Grisar v. McBowell, 6 Wall. 363; 
U. S. V. Lee, 106 U. S. 196, 1 Sup. Ct. Rep. 240." 

This language is cited with approval in Pmndexkr v. Greenhow. 

In reviewing the cases involving the gênerai principle now under con- 
sidération, the fact should not escape observation that the judges of the 
suprême court hâve been much divided in opinion. The leading cases 
of U. S. V. Lée and the Virginia Coupon Cases were decided by a bare 
majority of the court, four of the judges dissenting in each case. But, 
notwithstanding this diversity of opinion, I thiuk it is not going too far 
to say that the doctrine enunciated by Mr. Justice Miller, under the 
second head of his classification in Ounningham v. Railroad Co., has be- 
come the established lavr of the suprême court, and it is under this head 
the présent case falls. 

It cannot be said that the suprême court hâve authoritatively decided 
the identical .question raised in this case, of the right of a patentée 1o 
maintain a suit in tort for the infringement of a patent-right against an 
individual wbose défense is that ail his acts in relation thereto were dbne 
as an officer or agent of the government and in obédience to its orders. 

Oammeyer v. Newton, 94 U. S. 225, was an action brought for the in- 
fringement of a patent, and one of the défenses set up was that the use, 
if any, which the défendant had made of the patented improvement, was 
done under the direction of the United States, ànd as its agent or offi- 
cer. Mr. Justice Cijffoed, speaking for the court, says on this point: 

"Public emplojment is no défense to the employé for having converted tbe 
private property of another to the publie use, without bis consent and with- 
out just compensation." 

After référence to the clause in tbe constitution vvhich provides that 
private property shall not be taken for public use without just oom- 
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pensation, and to the section of the patent actgiving the patentée the ex- 
clusive right to make, use, and vend to others his invention or discovery 
for a certain term of years, he then proceeds: 

"Agents of the public hâve no more right to take such private property 
than other individuals under that provision, as itcontains no exception war- 
ranting any such invasion of the private rigbts of individuals. Conclnsive 
support to that proposition is found in a récent décision of this court, in 
wbich it is beld that the government cannot, after the patent is issued, make 
use of the improvement any more thàn a private individual, without license 
of the inventor or making him compensation. V. S. v. Surns, 12 Wall. 
246." 

Tlie question of infringement is then considered, and determined 
against the patentée, This opinion does not discuss the objection which 
has been raised in this class of cases to the jurisdiction of the court, and 
in view of the subséquent expressions of the court in James v. CampbeU, 
104 U. S. 856, and HoUîster v. Manufacturing Co., 113 U. S, 69, 6 Sup. 
Ct. Rep. 717, it can hardly be deemed conclusive of the question. 

James v. Gampbéll was a suit brought upon a patent against James, 
a public oflBcer, to respond for Ihe use of the patented machine. The 
circuit court rendered a decree in favor of the complainant. CaiivpbéH v. 
James, 17 Blatchf. 42. After admitting the exclusive right of the pat- 
entée in the invention, which the government itself cannot use without 
just compensation, unless by consent, the opinion then proceeds: 

"But the mode of obtaining compensation from the United States for the 
use of an invention, where such use has not been by the consent of the pat- 
entée, has neverbeenspecificallyprovided forbyanystatute. The most proper 
forum for such a claim is the court Of claims, if that court has the requisite 
jurisdiction. As its jurisdiction does not extend to torts, there might be 
some difficulty, as the laW now stands, in prosecuting in that conrt a claim 
for the unauthorized use of a patented invention; although where the tort is 
waived, and the claim is placed upon the footing of an implied contract, we 
understand that the court has, in several récent instances, entertained the 
jurisdiction. * * * If the jurisdiction of the court of claims should not 
be finally sustained, the only remedy against the United States, until coiigress 
enlarges the jurisdiction of that court, would be to apply to congress itself. 
The course adopted in the présent case, of instituting an action against a pub- 
lic oflSeer, who acts only for and in behalf of the government, is open to seri- 
ons objections. We doubt very much whether such an action can be sus- 
tained. It is substantially a suit against the United States itself, which can- 
not be maintained under the guise of a suit against its offlcers and agents, ex- 
cept in the manner provided by law. We hâve heretof ore expressedour views 
on this subject in Carr v. U. 8., 98 U. S. 433, where a judgnient in ejectraent 
against a government agent was held to be no eatoppel against the govern- 
ment itself. But, as the conclusion which we hâve reached in this case does 
not render it necessary to décide this question, we reserve our judgment upon 
it for a more fitting occasion." 

The court then proceeds to discuss the patent, and to décide the case 
upon its merits against the patentée. 

It is to be noticed that this case is prior to U. S. v. Lee and the Vir- 
ginia Coivpon Cases; also that the foregoing remarks of Mr. Justice Brad- 
LEY coDceming the jurisdiction of the court are based upon Carr v. U. 8. 
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In U.''S. ir,' Lee^ the language ofthe court in Carr v. U.S.ia commented 
upon, and it is said that the décision in that case did not properly ex- 
tend to certain remarks of the court. It may also be observed that Mr. 
Justice Bkadî^y was among those members of the court who dissented 
in U. S. V. Leej and that he wrote the dissenting opinion in the Virginia 
Goiipon Cases. The more récent case of Hdllisler v. Manufacturing Co. , 
113 U. S. 69, 5 Sup. Ct. Rep. 717, was a suit to enjoin thè infringement 
of a patent, and one of the défenses relied upon was that ail the acts of the 
défendant complained of in the bill were done by him in the discharge 
of his duties as coUector of internai revenue of the United States, and 
by directiion of the commissioner of internai revenue, and that he had 
acted as coUector by virtue of légal appointment by the président of the 
tJnited States. 

, Mr. Justice Matthews, speaking for the court, refera to the doubts 
éXpréssed in James v. Oampbell whether such a suit against public officers 
coùld bé sustained, or whether a suit upon an implied promise of in- 
demnity rnight not be prosecuted against the United States in the court 
of daims, and then says: 

,,"If theright of the patentée was acknowledged, and, without his consent, 
an offlcer of the government, acting under législative authority, made use of 
the invention in the discharge ot his officiai duties, it would seem to be a 
cléar case of the exercise of the right of eminent domain, upori which the law 
woiild imply a promise of compensation, an action on Which would lie, within 
the jurisdietiqn of the court of claims.such as was entertained and sanctioned 
in the case of U. S. y. Manvfaoturing Co„ 112 U. S. 645, 5 Sup. Ct. Rep. 
306, And it m,ay be thiit, even if the^xelusive right of the patentée were 
contested, sucii an açtiqn might be brought in that court, involving ail ques- 
tions relating to the validity of the patent; but, as we hâve concluded to dis- 
pose of tUe présent appeal upon other grounds, it becomes unnecessary to dé- 
cide the question arising upon tbis défense. " 

The opinion then prbçeeds to discuss the patent and to dispose of the 
case against the contention of the patentée. 

It is at least doubtful whether the présent action could be brought in 
the court of claims. In its présent fprm it is an action in tort, and not 
upon any contract, express or implied, and, as was said by Mr. Justice 
Bkadley in /âmes v. CampbéU, the jurisdiction of that court does not 
exténd to torts. While the suprême court hâve declined to pass upon 
the question of jurisdiction in thèse cases, they hâve assumed jurisdic- 
tion and disposed of each case on its merits; in other words, no case can 
be found where the court bas dismissed the suit for want of jurisdiction, 
and this would seem to be sufiicient ground, in this case, to overrule 
the plea, and allow the case to be heard upon bill, ianswer, and proofs. 
If, however, the principle establishèd in the cases we hâve reviewed, 
and the rule laid down by Mr. Justice Miller in Ounningham v. Rail- 
road Co., are sound, it is difiicult to see why the court bas not jurisdic- 
tion in the présent case. This is an action of tort for the infringement 
of à patent, brotight against an individual, who is an oflBcer or agent of 
the United States, and whose défense is that he acted under orders of 
the govemiiùent. That this is no défense in actions of this gênerai char- 
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acter has, as we hâve seen, been repeatedly held by the suprême court, 
and the objection interposed that thèse suits are substantially against 
the goveinment, and that, therefore, it is a necessary party to enable the 
court to grant relief, has been many times urged without avail. The 
rights secured to a patentée under his grant from the government are a 
form of property, in the enjôyment of which he is entitled to protection 
against ail trespassers, including the government. To deprive him of 
the full enjôyment of thèse rights by using his invention without his 
consent is to deprive him of his property without just compensation or 
due process of law, and therefore in conflict with those provisions of the 
constitution which secure this protection to the citize». I am of opin- 
ion, therefore, that the plea in this case should be overruled. 



GiDDiNGs' Ex'es V. Gkeen d aï. 
(Circuit Court, È. D. Virginia. 1880.) 



EXECUTORS— RiGHTTO SCB IN ANOTHER StATE— VbNDOK'S LiEN. 

When an indorsee of a negotiable note givento secure the purchaseprice of land» 
dies before the note matures, while residing in a différent state from that in which 
the land is situated, his executors, appointed in the state of his résidence, may sue 
to assert a vendor's lien in the state wbere the land is situated, without procuring 
letters testamentary there. 

In Equity. Suit by the executors of Calvin Giddings, appointed in 
Ohio, against A. B. Green and others, to assert a vendor's lien on lands 
situated in Virginia. On plea that the complainanta cannot sue because 
they bave not procured letters testamentary in Virginia. Plea over- 
ruled. 

Hughes, J. This is a suit in chancery , brought by the executors, un- 
der letters taken out in Ohio, of Calvin Giddings, deceased, who was a 
citizen of that state, and whose wiU was proved there; the executors; of 
course, being also citizens of Ohio. The object of the suit is to subjèct 
a certain pièce of land near the town of Hampton, in this state, to the 
lien for part of the purchase money of the land evidenced by a negotiable 
note which had been indorsed to the testator in his life-time by tbe ven- 
dor of the land, and which matured some eight months alter the death 
of the testator, and after the qualification of the complainants as b's ex- 
ecutors in Ohio. The note was found by the executors among the tes- 
tatnr's effects in Ohio. The vendee of the land, who is the principal 
défendant in the bill, is not a résident of this state, but is a résident of 
New Jersey; nor has process been served upon him, but he has appeared 
by counsel, and pleads that the complainants ought not to be heard iù 
this suit, because they hâve never received nor obtained letters of ad- 
ministration upon their testator's estate from any court or authority in 
the state of Virginia. 
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ThtvsufEçiency of this plea to.defeat this suit is tbeonly question be- 
fore lae in this cause. It is a technical défense. There js no principle of 
law more firmly established than that, where there. are assets in one 
etate of a deceased re$ident of anotber state, they c^nnot be coUected by 
suit, except by an executor or administrator having letters of adminis- 
tration from a court of the state in which the assets, are sued for. Oth- 
erwigfij if there should be credltors ofthe deceased persoh in such state, 
they wuld be driven to a différent^ jurisdiction to assert their claims, 
and theirrightswould dépend upon lîie laws of another forum than that 
in whiidi their rights of action arose. The authorities establishing this 
principle pf law are so numerous, that itis useless to. cite them. But it 
may well be doubted whether this principle extends so far as to deny 
to thp Personal représentative of a décèdent, under alï circumstances, the 
right to sue as such in any jurisdiction except that from which bis let- 
ters of administration issued. Suppose an executor in Ohio bas found 
among the effects of his testator in that state a jeweled watch, or valua- 
ble horse, or other spécifie article of çorporeal property, and has put it 
into his inventory of the testator's eiffects, and the title to it has become 
vested in him, and he bas become l^able for it in Ohio to Ohio creditors; 
and suppose this article of property is stolen and carried into Virginia, 
and found in the possession of one of ber citizens. Wili it be contended 
that the Ohio executor, who, as such, bas the exclusive title to the prop- 
erty, eannot sue for its recovery in Virginia; and can it be pretended 
that a Virginia executor, who has no title, must be appointed, or, if ap- 
pointed, must sue for this property not vested bylaw in him? In such 
a case the right of action attaches tp the person of the particular execu- 
tor in which the title of the property has vested, and not to his oflBce, 
considered in the abstract. Story, Confl. Laws, § 516, and cases there 
cited. If such executor, suing in Virginia, describes himself as execu- 
tor, the words would be desaiptio personm. So, when an executor has 
been regularly made plaintiff in a judgment recovered by his testator 
during his life-time, by substitution pf record, in the state wherein his 
letters weregranted and the judgment obtained, then he may sue upon 
that judgment in another state without taking out letters testamentary 
therein, just as any other trustée may sue in a state other than that of 
his résidence or citizenship. Greasons.v. Davis, 9 lowa, 219, 225. So, 
if an executor appointed in Vermont, of a résident who died there, re- 
ceives a debt yoluntarily paid him by a citizen of New York, due to his 
testator, that debtor eannot be afterwards sued in New York, by a créd- 
iter of the testator or other claimant in the latter state, for the claim 
which he has thus paid. The réduction of the claim to possession vests 
the fond in thç executor, and makes it a part of the estate in Vermont, 
and terminâtes its character as assets in New York, at least so far as to 
exonerate the New York debtor from liability for it. Story, Confl. 
Laws, § 515, and cases there cited. It has been held that, inasmuch 
as an ex,eçutpr in one state may assign a chose in action, and thus wholly 
part with the. property in it, his assignée may sue upon the chose in ac- 
tion in another state in his own right, if the statut? law of that state 
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permit an assignée so to sue there, and letters testamentary need not be 
taken out there. JEfarper V. Butler, 2 Pet. 239; 

A negotiable note is of the same character, as to the right of suit, 
with a chose in action assignéd and sued upon as jnst instanced. Ne- 
gotiable notes partake of the character of personal chattels on account 
of their transferability. The légal property in them passes by transfer, 
as ît does in chattels. If a negotiable note matures after the death of 
a testator, as in the case at bar, it becomes vested in his local executor. 
See Story, Confl. Laws, §§ 355, 359, 517. It is his property, is in- 
ventoried by him as sûch, and the title to it vests in him precisely as 
that of a watch or a horse vests in him, as part of the home assets of 
the testator's estate, distributable as ail other home assets are, as directed 
by the law of the particular state. The executor may indorse and de- 
liver it to whom he may please, and such action on his part transfers to 
the indorsee the same right to sue ail over the world as belongs to the 
holder of any other negotiable paper. Whether he indorses it, or does 
not, ils proceeds or the note itself is home assets, subject exclusively to 
home distribution under the law of the domicile; and therefore it is 
maintained by Mr. Justice Story (Confl. Laws, § 517) that if he does 
not transfer the note by indorsement, but sues upon it himself in an- 
other state, he need not take out letters testamentary in the state where 
the debtor résides, in order tb maintain his suit against him. I hold, 
therefore, that the plea of A. B. Green in this case is not good, and that 
the suit may proceed in the name of the executors, complainants. If 
the paper were transférable by indorsement (which includes delivery) 
when the executors came into possession of it, the fact that the testator 
wrote his name upon it in his life-time was nugatory, and the personal 
représentative cannot complète the transfer by delivery. He must him- 
self, in his full légal character, indorse the paper; that is, write the 
transfer on it and deliver it. 1 Daniell, Ch. Pr. § 367; Cktrk v. Boyd, 
2 Ohio, 66; Clark v. Sigmmey, 17 Conn. 511; Bromage v. Uoyd, 1 
Exch. 32; Insurance Co. v. Leavenvmih, 30 Vt. 11; Thomp. Bills, 91. 

In the présent case, even if I thought it necessary that thèse com- 
plainants should take out letters testamentary in Virginia, this require- 
ment would not invalidate their présent proceeding; for it would be 
compétent for them still to do so; and the court would allow them to 
amend their bill to embrace this new feature in the case, as was done in 
SvxOzel V. AmM, 1 Woolw. 383. 
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Lewis v. Shainwald. 

(Circuit Court, D. Califomia. November 35, 1881.) 

1. JUEISDIOTION OP CiBOCIT COTJBTS— EQOITY RtJLB 90. 

Bquity rnle 90, providing that, where the rules preseribed by the suprême or ciP- 
qnit courts do not apply, the practice of the circuit courts shall be regulated by the 
présent practlpe of the high court of ohancery of En gland, etc., affeots the practice 
only of the circuit courts, and does not apply In determining questions of jurisdio- 
tion. 
3. Cebditobs' Bill — Jubisdiotion dp Fedeeal Couets — Fraud. 

By vlrtue 6Î the jurisdiction attaching to courts of equity in cases of fraud, and 

hid^ende^t of any statute giving the rigfat to maintain a creditors' bill, a fédéral 

court may entertain a blU alleging the return of an exécution nulla bona, and that 

the debtor,' pendlng the suit, bas converted part of bis property into cash, and is 

engaged in âisposing of and concealing the remainder, or is about to carry it out 

: of the State, ail with the declared intent of so "fixing" his property that it cannot 

' Be èeiïéd to satisfy judgment. 

& iîB -BxBAT-i^trETSDiCTiON op Fedebal Disteict Cocets. 

Under Bey. St U. S. § 716, providing that the suprême court and the circuit and 
dlstrïct feoiirts snall bave power to issue writa of golre fadas, 'and "a.11 other writs 
notapeclflcally provided for by statute, which maybe neoessùry for the exercise 
oftbeir respective jurisdiotions, and agreeabletothe usages andprinciplesof law," 
the district courts nave power to issue 'Writs of ne exeat repiibllfià. 
C Samb— WHBtl Béantbd. 

The writ oî ne exeat republica is not a mère provisional renjedy, in the sensé that 
it can orijy beisBued pending the suit, and must expire with the rendition of judg- 
inent; On tbe' contrary, itsissuance may be pV-ovided for in the final decree, and it 
: wili continue in force until dissolved by the court, or until the decree is satislied. 

In Equity. Bill to reach property not subject to exécution. On ap- 
peal from the district court. For former reports see 6 Fed. Rep. 753, 
766, 8 Fed. Rep. 878. 
, J. p. Grittenden, for complainaut. 

Ddos Lahe, for respondent. 

Before Sawyee, Circuit Judge. 

*Sawyee, J. This is a bill in equity, called by appellant's counsel a 
"creditoj-s' bill," based upon a prior proceeding, in which a decree had 
been entered in the district court against the respondent, appellant hère, 
for a large sum of money, and exécution issued, upon which a return of 
mtUa bona had been made. It is claiiued by the respondent that, prior 
to the adoption of the Revised Statutes in the state of New York, no such 
thing as a preditors' bill, in the sensé siùce used, was known; that a 
creditors' bill of the character hère set forth was unknown to the court of 
chanceiy; and that, therefore, the caseis not properlyoneof equity juris- 
diction. Upon this proposition some décidions of the English courts are 
cited; and it appears that some of the latter décisions overrule some of 
the former ones upon certain points. In this connection equity rule 90 
is cited as having a bearing upon the case, as prescribing that the En- 
glish chancery practice shall be adopted in cases where our equity rules 
do not apply. That rule is as follows: 

"In ail cases where the rules preseribed by this court or bythe circuit court 
do not a])ply, the practice of the circuit court shall be regulated by the prés- 
ent practice of the high court of chancery of England, so far as the same may 
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reasonably be applied consistently with the local circamstances and local con- 
venience of the district where the court la held, not as positive rules, but as 
fuinishing just analogies to regulate the practice." 

In my judgment, that rule does not in any way affect the question. 
The jurisdiction of this court is derived from the constitution and laws 
of the United States, and thèse rules are simply rules of practice for reg- 
ulating the mode of proceeding in the courts. They do not, and could 
not, properly, either limit or enlarge the jurisdiction of the court. The 
rule quoted simply régulâtes the practice in exercising the jurisdiction 
of the court in those respects wherein the rules addpted do not apply; 
but the practice of the high court of chancery is to be applied, not as 
controUing, but simply as furnishing just analogies to regulate the prac- 
tice. 

I am satisfied that creditors' bills of some kinds, whether of the pré- 
cise character of that now under considération or not, were entertained 
both by the Engligh chancery courts and in the courts of chancery in 
the lèverai states, particularly in the courts of New York, prior to the 
adoption of the Revised Statutes of the latter state. The creditors' bills 
which were recognized previous to that time were, perhaps, in différent 
form from that tjien adopted; but there undoubtedly were instances of 
bills maïntained by creditors to subject the assets 6f debtprs to the pay- 
meht of their debte. The discussions upou the subject related mainly. 
to the character of the assets and the circumstances of the particular case. 
In the case oî Hadden v. Spader, 20 Johns. 554, before the court of er- 
rors, and in which the décision of Chancellor Kent sustaining a credit- 
ors' bill is, afîirmed, I think the rule is established that certain assets 
can be reaèhed and appropriated by a bill filed by a creditor; and sev- 
eral prior cases recognized the same principle. In the subséquent case 
of Donovan v. Finn, Hopk. Ch. 59, there was suggesttd some limitation. 
That case, however, did not overrulej or purport to overrule, as it could 
not, the décision of the court of errors in the case last referred to. In- 
deed, the two décisions, as to the real point involved and decided, do 
not conflict. The latter case was one into which the élément of fraud,. 
either actual or constructive, did not enter. It was simply a case where 
a legacy had been left to a debtor, which was in the hands of an execu- 
tor, and a creditors' bill was filed to reach that legacy. There was no 
collusion or fraud, or voluntary conveyance, or other subject-matter of 
equity jurisdiction in the case. The debt was treated as an honest debt, 
and the chancellor held that it could not properly be reached by a cred- 
itors' bill, He recognizes, however, the propriety of filing such bills in 
cases of fraud. Fraads and trusts are in themselves subjects of equity 
jurisdiction. Indeed, matters of fraud and trusts are among the most 
extensive heads of equity jurisdiction. Wherever there is fraud in si. 
case vrhich can not be fûUy remedied at law, equity intervenes and un- 
covers the iraud; and the.fact that a creditor is injured by a fraudulent 
concealment or withhplding of property brings him into such relations 
to the fraudulertt transaction that he may, on that ground, invoke the 
équitable jurisdiction of a court of equity, hâve the fraud uncoveredj 
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and take hojd of the funds; or the property fraudulently conoealed and 
withheld from him. He conaes within the jurisdiction of the court, net 
merely because he is a creditor, not because his bill is a creditors' bill, 
but because he présents a. case in whicb he sets forth matters of fraud or 
trust; and equity entertains his bill simply because he stands in such a 
relation to the fr^iudulent, transaction that he is entitled to hâve the 
fraud uncove3"ed, or a trust dedared and enforced. 

This principle is recognized in the case last referred to. I read from 
the décision as reported in 14 Amer. Dec. 633. After stating that "it 
is apparent that this case does not belong to any gênerai head of équita- 
ble jurisdictiop. such as fraud, trusts, accidents, mistakes, accounts, or 
the spécifie performance of contracts;" that "there is neither fraud nor 
trust nor accident, nor any other ingrédient of équitable jurisdiction," — 
the chancellor proceeds to say: 

*'The English cases cl tëd proceeded, as I conceive, not upon tlie ground 
of sùTîjecting the crédits of the judgraerit debtor to the payment of his debts, 
but upon Borne ground of équitable jurisdiction, as fraud or trust, existing in 
each case. * * • Xhe case of Bayard v. Hoff man, 4 Johaa. th. 450, was 
not the,ca8e of a judgment creditor; liut the obje^^t of the suit was to annul 
an assigiiment in trust, made hy a deblor without considération. Tiie as- 
signoi' vi/às insolvent when the assigninent was made. That fact not being 
then Itnoiwn, no actnat fraud Was intended; but the assignaient had ail the 
opération of fraiid against the creditors of the insolvent debtor, and for thèse 
reasona the oause was of équitable jurisdiction. * * * Tlie case of ifad- 
den V. Spader, 5 John». Ch. 280, and 20 Jolins. 554, waa also a case of an as- 
signment bj an. insolvent debtor of property upon various trusts. It was 
clearly a case of trust; thé assigninent was chargea to hâve been made by 
fraud, and, thongh tlie answers denieii that fraud was intended, ttie facts ex- 
hibiied a CHse of fraud. The elTect of Die assignaient, if it had prevailed. 
would iiave been to withdraW and screen froni exécution the property of tbe 
debtor. The assignaient was beld to be void, and tlie judu^ment creditor had 
relief. Tliese are tbe principal icases wliich bave been adjudged in this court, 
and in aU Ç'^ them sunie acknowledged ground ôt équitable juiisdiciion ex- 
istedf In gejieral, they were suits to set asidecon voyances, whjch prevented 
Ihe seizuré bf property by the slierifl, and the conveyances haxe been consid- 
ered fraudsVélther actual orconstructive. * * * In giving relief in such 
cases, this court does not proceed upon the Idea of giving exécution against a 
species of property wliicli is exempt from exécution at law; but it acts upon 
some of the tuost ancient grounds of its jurisiliction, which enable it to give 
relief in cases of fraud andtrust.eithertoa judgment creditor or to anyother 
person whosejfistrightsmay bedestroyedorimpeded bysi^cha cause. * * * 
IfuUy cohcùrwith judge PtATrin his opinion given in the case of Hadden v. 
Spadet, and in his View of the powere and jurisdiction of thiscourt, in respect 
tothe rightsand remédiés of creditors. The case now tobedecided bas notone 
fealure uf équitable jurisdictioti. : In it there is neither fraud nor trust norcon- 
veyance of pçoP^lTty, nor any interruption of the effect of an exécution or the 
duecoui;se,of,justiceat}aw. *, * * But when, equity bas jurisdiction, by 
reasonoï sbrn'e disposition of tjje debtor's property, made lu fraud of the cred- 
itor, àhd whéh, iji such a case, ttiie SherifE of the county in which thé property 
is aittiated rëtùi^n* 'upon the éxecution that no property is tciiind, the retura 
is important évidence to show thâtthe fraudulént disposition lias liad effect 
by preventîng the service of the exécution. By the existing law, the prop- 
erty of a deb^r, consisting of things in action held by him without fraud, i» 
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nbt Subject to the effeCt of any exécution issuéd agalnst bis property; and, 
while a court of law does not reach thèse things by its exécution, a court of 
«quity does notreacb themby it? exécution for the purpose of satisfying either 
judgments^t law or decrees in equity. Ail conveyançes made to defraud 
creditors are void, both in law and equity. Wben a fraud appears to a court 
«f law, the conveyance is thère adjudged void. Wben such a fraùd is pre- 
sented fothis court, itls of équitable jurisdiction; and tbe property of the 
4ebtor, fraudulently transferred, is subject to the satisfaction of bis debts, in 
favor pf a créditer complaining of the fraud. Does an inaolvent debtor trans- 
fer his property to another person, in trust for bimself, or in such a mânner 
as td deféat the effeçt of a judgmentaind an exécution ? This is the fréquent 
Case. It is a case 6t both fraud and trust, and it is of équitable jurisdiction. 
It was the case of MeDermutt v. Strong. 4 Johns. Ch. 687, and or Haddenv. 
8padér, supra. In ail such cases this cOurt vaçates the fraud, sets aside the 
«onveyance in trust, and, acting both upon tbe debtor and bis trustée, it doe's 
complète justice to, tbe créditer. Thus the jurisdiction of this court reacbea, 
and reaçhes eifectually, those cases of fraudulent conveyançes and assign- 
ments in trust whiçh form the great and mpst vexations impediment in tbe 
«oiirse of justice between créditer and debtor. Bills for discovery, where no 
telief is sought, alsoafford important àldto creditors against tbeir debtors. 
But this court bas nb power to cause stoelis, crédits, ànà rights of action, 
hçld by a delrtor, without fraud, to be sold or converted Into money, to be 
transferred to tbe créditer, oï to be applied to the payment of debts." 

Now, this is the distinction between this case o{ Donavanv. Mnn and 
ihe other cases refèrred to: In the latter case it is the elenaent of fraud 
■which brings them witEin the jurisdiction; and a créditer, as well as 
any other party ^yho is injured by the fraud, is able to maintain a bill 
to bave the fraudulent act vacated, and -to be relieved from the conse- 
Kjuences of it. In a note appended to the report of the case last cited it 
îs said: 

"It is doubtful, where there bas been no législation upon the subject, 
whether, in the absence of fraud or any other well-known ground for sup- 
porting tbô exercise of its jurisdiction, equity will assist a créditer to reaçh 
those asseté of his debtor which under no circumstances could bave been sub- 
ject to éxecution at law." 

A large number of cases are then cited, and it is then added: 

"Wbat stoclis, choses in action, franchises, and other property which were 
not subject to exécution at comraon law, can now, imthe absence of any stat- 
ute on the subject, be reached by a creditors' bill, must still be regarded as 
«nsettledi By such bills, creditors bave in several instances succeeded inob- 
taining satisfaction out of the interest of an heir or distributee while still in 
• the hands of an exécuter or adminlstrator." 

Then foUows another citation of numerous authorities, which I hâve 
-not examined, as I did not consider it necessary to this décision. 

M'- this case the chargé df fraud is set up in the bill, in which jt is 
alleged that the respondent has made fraudulent transfers of his property; 
has converted portions of it into money, and secreted the proceeds; that 
other property, to the aœount of niany thousands of dollars, has been côn- 
ceaiedi .froqi the complainant, inorder to prevent himfrom secUringit by 
«xèGaation issued under lihe decree of the court; ahy that he is abdut to 
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çarry ^ hJsinqnGy and other propçrty beyond the jurisdiction of the 
coïwt»,^tbe iiotorious and declared purpose of ail thèse acts being to 
défiraud the ôomplainant, and render it impossible for him to realize any 
portion of the àmount to which he is entitled undèr the decrêe. By his 
demurrer thé respondent admits thèse avermerits pf the bill, and takes 
his stand upoli; the point that the court is without jurisdiction to enter- 
tain or détermine a cause of the oharaoter of that which is set forth in 
the bill. The case of Mountford v. Taylor, 6 Ves. 787, which has been 
cited hère, was a case similar to the ône at bar. The bill statëd that the 
judgments were obtained at a time when "the défendant was, ever since 
has beèn, and now is, seised for hiâ own use of freehold estâtes for his 
life, :0r sonie greater estaté; that tbé plaintiffsued out writs of ekgrti upon 
thèse judgments; but neither of them has been able to discover where 
the estâtes of the défendant are situaté," and does not know what they 
are or where they are. But the complainant charges that in or about 
the year 1795, some yéarS' bèfore, the défendant, upon taking a seat in 
the houseof commons, tôok the oatjjt a.s to his having the requisite amount 
of propérty to qualify him to act as .a member of that body; and that 
"hejalso delivered to the clerk of the house of commons, or some other 
ofiBcer of the house, a schedule, containing the particulars of the estate, 
whereby he made out his qualifications; and the plaintiffs are unable to 
obfain the said schedùlë." They alèo state thàt if, as hé prétends, he 
bas sincë conveyed the esta,tes of which his qualification was composed, 
"sûch conveyance was without considfemtion, and in trust for himself;" 
and thé bill prayed for a discovery. The défendant demùrred as to the 
main statements recited ih the bill, Mr. Mansfield and Mr. Pemberton 
claiming in his behalf that the object of the bill was idle curiosity ; that 
no créditer had a right to make thèse inquiries. During the argument 
the lord chancelier, throwitag out suggestions, says: 

"It seems admitted that they hâve a right to corne hère fora discovery 
where the propérty is, iii order tortiake their judgments available. That, 
certainly, will not affect real propérty had before the jndgment was obtained, 
if no longer under such circumstances that the créditer can follow it; but it 
does not foUow that he caunot, tnerely because it does not remain in the 
ownership of the debtor, foi; there may be many cases in which he might. 
•Tber e is a material charge id tbis bill,— that if there was any conveyance it 
-was without considération." 

f faere is no positive ayerment in the bill that there was a conveyance 
made by the défendant; but it allèges that, if there was a convej'ance, 
it was made without considération; and that, the lord chancellor says,* 
is a material charge. He then proceeds to say : 

"Pirst, iti thè common case, will a bill for a discovery lie, with ail this par- 
tjculaiity, to know every estate he has sold and dlsposed of for three years? 
If so, he may go back forty years. " 

He then remarks: 

"Tbere is difflculty upon the objection that th^s would extend to an estate 
parted with forty years agQ. without considération; and I am not quite elear 
tbat such a bill must not allège that at a given time the défendant was seised 
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of given lànds, (not simply suggesting, as a fisbing bill, that at some time or 
other be had some lancl;) and that he has convejed tbese lands away frandu* 
lently, to pqt them out of the reach of his créditer." 

Thèse remarks quoted were made by Lord Eldon during the argu- 
ment; and he took the case under considération, and on the 20th of 
March he overruled the demurrer, saying: 

"The bill is met by a défense, admitting that it is a proper bill, and the an- 
swer does not négative ail that is material to be answered. With respect to 
the nature of the qualification, if he had said the property he gave into the 
bouse of cpiûbaons was not liable to exécution, the court ought to be content 
with that, without requiring from him more particnlarity. But the bill 
charges that the défendant delivered in a schedule of the particulars of the 
estâtes, whereby he made out his qualification, and that be has conveyed them 
without ppnsideration, as évidence that he has lands liable to exécution, as 
''hey may be unquestionably. Upon that I think hemustanswer." 

In this case of Mountford v. Taylor, Lord Chancellor Eldon held 
that the çonveyance of his estate by the défendant without considération 
was fraud; and that a créditer, as well as anybody else, might avail 
himsélf of it. In their bill the complainants in the case déclare that 
they do hol know the character of dèfendant's estâtes, nor where they are 
situated; but that he had, uptin taking his seat as a member of the 
housè QÎ commons, delivered to the clerk or other officer a verified schedule 
in which, his estate was set forth, which schedule the plaintifTs are un- 
able to obtain. Ail of the allégations of the bill with respect to the dè- 
fendant's property are argumentative. The complainants further alleged, 
however, that the défendant had conveyed his estate without considéra- 
tion, and in trust to himself, and they were unable to find it. Thèse 
allégations of this creditors' bill are as indefiuite as could possibly be; 
yet the lord phancellor sustains the bill, and his décision in that case, as 
well as the décisions in the cases of Iladden v. Spader and Donovan v. 
Mnn, referred to, and numerous other cases cited in those décisions, sus- 
tain the grolind that, where the case presented is one of équitable juris- 
diction, a creditor, as well as anybody else, is entitled to the aid of and 
redress from the court. 

In thc: bill in the case at bar it is alleged that the respcndent has con- 
verted a certain portion of his property, to the amount of $20,000, into 
cash, which he has concealed, with the intention of carr3'ing it out of the 
United States; that he bas other property to the amount of $90,000, which 
he has so arranged and concealed that he will be enabled to take it out 
of the United States; and that his express and declared purpose in so 
concealing and arranging his property, and in carrying out his intention 
of taking it away with him, is to fraudulently évade this complainant's 
exécution. 

This bill has been designated by the appellant's counsel as "fishing 
bill." What is meant by this term is indicated by Lord Eldon in the 
cited case of Mountford v. Taylor, in the previously quoted language, 
"not simply suggesting, as a fishing bill, that at some time or other he 
had some land," which was a remark thrown out during the argument. 
Such a bill is one in which there are no allégations of a definite or posi- 
v.48F.no.7— 32 
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tive chamctet as to'thé d«fendant's having at any time ôwiied property 
which cfcytild hàVe been ëùbject tQ e?:éciitJon upon the plaintiff's claim, 
or one askingfor a discovéry as toihattérs which canriot iû kny wày affect 
the rights of the parties. It is évident, from the way he usés the ex- 
pression, thatit is to cases 6f that clâssthat Lord EiJJONretférs; In that 
case it is alleged in the bill that, at & certain timej thé défendant did 
hâve some property, whicli property he had sinceconveyed, if conveyed 
at ail, ^itholit considération, in trust for hiniself; and, àlfhoûgh the 
complainânts aie unableto State wherè the property of the défendant is, 
the lord pliâncèllor does not cpnsider the, bill a fishing bill, but overrulea 
the demurrer , and conipels the défendant to answer with référence to that 
particular property; 

The natureof a fishing bill is defined by Chancellor Kent (then a judge 
of the court of errors of New York) iù the case of NeùMrk v. WHleit, 2 
Johns. Cas. 413, in w^hich be says: 

"Tbe bill âOËS net state sufflcietit eqoity to entitle the flppellants to a dia- 
covery. It States, genei'àUy, that the respondent hnd made a demand upon 
one of the appeliants, as^ executrix of Peter ^chuylér, deceased, and that, as 
he did not produce any youcher, she had rpfused to pay hira. jt statea, fur- 
tber, that he proposed an.arbitration, wl|icb she refused; and that Qnally he 
had brdught a stiit against the appellaiits in thé suprême court. The bill 
States, furthër, that the appellants knew nothing of the demand of theiroWn 
knowledgé, but that they believe It nnjust, becanse the respondent took no 
œeasures to liquidât» and settle it In the life-time of l'eter Schuyier, and 
does not no^rproâuce any vouchers, and bas been inconsistent in whathe 
has fronq time to j;ime said aa to the nature and extentof bis demand. This 
is tbe substance pf tbe bil), It amouuts to this: * Tbe respondent has sued 
us at law, and we do not kiiow for whàt, and Iherefore wé ask for a discovéry 
bèforehandj aithough we bavé reasop to conclude he has sued us upon some 
groundless prëtense.' Kuch a bill shows no equity; no right to a discovéry. 
It sets fcttli îio ma tter mater ial to a défense at law,and whlchcanbeproven, 
unless by 1(he;confeSBion of tbe opposite party. It is, to use Lord Chancelier 
Haiid\vjo^'8 expression, a mère • fishing bill,' seeking, generally, a discovéry 
of the grounds of the respondént's dëmands, without stating any right to en< 
title them to it. Such a bill may be exhibited by any executor or administra- 
tor, and, indeed, by any défendant, who is not already in possession of the 
plaintiff's prbofs. But the court of cbancery haa wisely refused to SuStain 
bills for discovéry in such latitude, and unless the party cailing for a dis- 
covéry wilj' State some matter pf ifapt pciaterial to bis défense, or wbich he 
wishes to substantiate. by the confession of the défendant, the court will not 
enforce a discovéry." 

It is with this same view, as I understand it, that Lord Eldon, in 
the case befoi-e cited> alludes to a discovéry of matters running back 40 
years,-— matters which cannot, by any'possibility, affect the rights of 
the parties, — and a bill asking for such a discovéry is a fishing bill. 
But as to a bill for' a discovéry of tnatters of such character and date 
that they can be immediately connected with the conïplainant's cause, 
and whieh matters he could not discovér or ascertain without the aid of 
the court, the bill also allegirtg that, sinee the accruing of complainant's 
right, the respondent 'has! conveyed away his estâtes, without considér- 
ation, and in trust for himself, such a bill is not a fishing bill, becanse 
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ît sets forth matters material to the cause. A eonveyance of the char- 
acter alleged would be a fraud in law, and the complainant is entitled 
to a discovery. 

In the présent case, the charge of fraud is direct. In his bill, after 
setting forth that he bas recovered judgment as against the respondent for 
a large sum of money; that exécution has issued, and a return of nvlla 
hona has been made thereon, — the complainant avers that a short time 
before the rendition of judgment, and during the pendencyof the action, 
the respondent disposed of and converted into cash real property to the 
amount of $20,000; that since the rendition of the judgment he has 
seçretly transferred a large part of his property, and has secreted the re- 
mainder; that he bas property to the value of $90,000, which the com- 
plainant has been unable to reach by exécution; that he intends and is 
about to couvert into cash ail his property, and to départ, taking it with 
him, beyond the jurisdiction of the court; and that ail thèse acts and 
steps bave been committed, taken, and proposed'with the declared pur- 
pose of 80 "fixing" his property that it cannot be seized to satisfy the 
judgment, snd to defraud the complainant of the money due nnderit. 
Those matters are material. Hère is set forth the fraud which the com- 
plainant is seeking to unveil; and, if the alleged state of facts exists, 
he is entitled to apply the funds of the respondent, wherever they are, 
to the satisfaction of the judgment. The fact that the complainant is 
unable to describe and locate the property and funds of the respondent 
ought not to make it impossible to bring his cause within the jurisdio- 
tion of a court of equity , for under existiug laws it is possible for a party 
to hold property in such a manner that only by a discovery ran another 
be enabled to locate or describe it. If, in a caseof this kind, a com- 
plainant were not entitled to a discovery, it would be possible for a 
debtor to conceal his property, or to couvert it into money and put it in 
his pocket, and so évade a judgment. The arm of the court of equity 
would certainly be very short if it could not reach the respondent in 
such a case, although the complainant would be unable to describe the 
property or identify the money. In the nature of things it is impos- 
sible to identily the money. But if this respondent has in his posses- 
sion the $20,000 which he is alleged to hâve received for that portion 
of his property which he has sold, and other property as well, he is 
bound to discover it, and yield it up, that it may be applied to the 
satisfaction of the judgment. If, as is averred in the bill, the respond- 
ent in this case has converted a portion of his property into money, and 
intends to carry that money and his other property beyond the jurisdic- 
tion of the court, then this bill is sufficient. 

Another point is made in this case, with référence to the issuing of a 
writ of ne exeat repvhlica. Respondent's counsel contends that the court 
has erred in directing in its decree that the writ should issue; that such 
a writ is only a provisional remedy, the right to which expires upoh 
the détermination of the stiit and thé entry of judgment. The very ob- 
ject oî this provisional remedy is to secure the présence of the party iu 
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order that the judgment may be executed, — in order that he may not 
be able to évade it. This writ is not discharged any more than an at- 
tachment is discharged upon the entry of judgment. A writ of attach- 
ment is discharged upon the satisfaction of the judgment or upon giving 
Security; and the writ of ne exeat should continue in force until the 
judgment is satisfied, or until the writ is dissolved, or proper security 
given. Mûchd v. Bunch, 2 Paige, 606; McNamara v. Lhvyer, 32 Amer. 
Dec. 681. 

It is claimed by the respondent's counsel that that portion of the de- 
cree which directs that this writ shall is.sue is arbitrary; that no limit is 
placed upon the length of time it shall continue in force. I présume 
the court will hâve powef to control that matter. The decree may 
possibly be too broad in that regard; and, if counsel désire it, it can be 
so rnodified as to obviaté âny objection upon that ground. That this 
writ may be issued even after judgment is established, see Moorey. 

Huds(m, 6 Madd. 218; Elliot v. Sinclair, Jac. 545; CoUinson v. , 

18 Ves. B53; RusseU v. Ashby, 5 Ves. 96. According tO Daniell's Chan- 
cery Practice, and many authorities, a prayer in the bill for a ne 
€xmr is not néCessary. 8 Daniell, Ch. Pr. 1936; Dunham V. Jackson, 1 
Paige, 629; Gibertv, OoU, 14 Amer. Dec. 661, note. It is sufficient if 
the facts alleged in the bill and established show a proper case for the 
writ, and it may be granted in the decree under the prayer for gênerai 
relief; or the facts may be shown, and the writ applied for Upon a péti- 
tion presented in the case either before or after judgmen' t decree. The 
limitation of equity rule 21 only applies where the writ is asked for 
"pending the suit." 

"And it is further ordered, adjudged, and decreed that the writof «e 
exeat rq)ublîca of the United States of America issue ont of and under 
the seal of this court, to restrain the said Harris Lewis frohideparting 
out of the jurisdiction of this Court." That is the form of that portion 
of the decree relating to this matter. I think it would bave been better, 
and it certainly would bave avoided criticism, if to this bad been added, 
"until the satisfaction of the decree or the further order of the court." 
Respondent's counsel cites a case in 2 Wash. C. G. {Gemon v. Boe- 
caline, page 180) to show that a district court bas no authority to is- 
sue a writ of ne exeût. In that caSe, however, the writ was issuéd by 
the judge, and not by the' court. That case arose at a time when the 
jurisdiction of the district court was limited, and did not cover a case 
of the character of that now under considération at ail. There is a dis- 
tinction between the judge and the court, — a distinction recognized in 
the Revised Statutes. Section 717 reads: 

■ "Writs of ne oxeat miiy be granted by any justice of the suprême court 
in cases where they might be granted by the suprême court, and by any cir- 
cuit justice or circuit judge in cases where they might be granted by the 
circuit court pf which he is judge. But no writ of ne exeat shal) be granted 
unless * * * satisfactory propf is madeto the court or judge granting 
the samë that the défendant designs quicl^ly to départ from the United 
States." 
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By Rev. St. § 716, it is provided that " the suprême court and the 
circuit and district courts shall hâve power to issue writs of sdre fadas. 
They shall also hâve power to issue ail writs not specifically provided 
for by statute, which may be necessary for the exercise of their respective 
jurisdictions, and agreeable to the usages and principles of law." The 
writ of ne exeat is one of the writs necessary to the exercise of the présent 
jurisdiction of the district court. The jurisdiction of that court has 
been enlarged since the adoption of thèse statutes, and since the date of 
the décision last referred to. In cases of the character of the one at bar, 
it has now concurrent jurisdiction with the circuit court. The author- 
ity of the district court to issue this writ is therefore unquestionable. 
The deeree of the district court must be affirmed, except that, if the ap- 
pellant so elects, it may be mûdiâed in the respect indicated. 
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(Circuit Court, W. D. Missouri, W. V. May, 1881.) 

1, Compromise— Action to Set Asibe. 

C. took a cpntract in bis own name to build a railroad; the rémunération betng 
certain bonds of tbe raiiroaa cpmpany, thereaf ter to be issued, and also ail f unds or 
property whiçb could be obtained as a bonus from peoplelivingalong the proposed 
route. B. and several others, however, had certain interests in the profits of the 
contract, and C. constituted B. bis attorney In fact to manage the construction, and 
ail other matters conneoted with tbe enterprise. Af ter the road had been built, 
C. pressed B. for an accounting and settlement, which B. delayed, assigning vari- 
ons reasons. Finally, C. constituted an attorney bis attorney in faotand agent, 
with f uU powers to obtain a complète settlement. The attorney thereuçon called 
upon B., presented his power of attorney. and the two then made a wriling, recit- 
Ing the transactions in which B. had beên engaged, and agreeing to meet at a cer- 
tain date fçr a settlement of ail thèse matters. They accordingly did meet; B. ac- 
companied by his attorney, and another person interested in the contract. Some 
papers in the nature of accounts were presented, but thèse covered less than balf 
the transactions in dispute. Propositions and oounter-propositions were made for 
full settlement, and after two days of negotiation a full settlement was eSected, 
the papers ezecuted, and a release in full of aU claims growiug out of the transac- 
tions given to B. Eeld, that tbis wàs not a mère accounting of an agent to his 
principal, in which any mistake or f rauid In t^^^'^ouD^^ rend3red would be a ground 
for opening thé settlement, but was a ooimpromise, in which each yieldedsome- 
thing of what he considered bis rights, and hence cbancery would not set it aside. 

2. Same — TendbrIno Back Deeçs. ,, 

B. having made a deed toC. of ail his Interest in thelands acquired alongthe 
route, as part of the settlement, C. could not maintain a bill to set asidé tbe settle- 
ment without tendering a reeonveyance of tbis property. 

In Equity. Bill to set aside settlement, and for an accounting. 
De Camp, Botsford & Williams, for complainant. 
Waters, Stringfélhw, Woodaon & HuU, for respondent. 

MiLLEE, Justice, (ora%.) We hâve arrived at a satîsfactory conclu- 
sion to us in the case of MiUan Courtright v. James N. Bûmes, and I will 
proceed to announce the judgment of the court, and give our reasons 
forit. 
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The hiâtory of the transactions which are brought before us by this 
bill in chancery begins with the proposition of constructing a railroad 
fromsome point on the Chicago & Rock Island Railroad, in a south- 
western direi3tion, through thè states of lowa and Missouri. It is not 
veryclear whowas most prominent in getting ùp the plans. It àppears, 
however, that the défendant, Burnes, was one of the parties engaged in 
it, and that Mr. Winston, who became président of the corporation or- 
ganized, was another, and bne or two citizens of the state of Missouri be- 
sides, and that :the main reliance for building the road, at least from 
Washington^ in lowa, to Camerbn, in Missouri, was upon the aid which 
should be given by the Chicago, Rock Island & Pacific Railroad Com- 
pany. 

The contractfor the construction of the road from Washington t» 
Cameron was made by Mr. Courtright, the présent plaintiff, and in his 
name, with the corporation known as the "Southweslern Railroad Com- 
pany." Courtright undertook to build the road between those twa 
points, and he was to receive for the building of the road $5,000,000 
of the bonds of the Southwestem Railroad Company, which would bave 
been of little value but that their payment was guarantied by the Rock 
Island Railroad, Company. He was also to receive ^1 such other dona- 
tions, gifts, subscriptions, and aid of every kind, as could be obtained 
along the line of the road from parties interested in having it built. 
There is no question in our minds— -there can be none— but that before 
or after, but probably before, this contract was made, he had an agree- 
ment with Burnes and Winston and Aller, three gentlemen residing in 
this région of the country, that they should Jiavean interest in the profita 
of the contract. We dp not think it is established that they were inter- 
ested in the contract itself. It does not appear that they would be lia- 
ble for atiy loss, or that they wero under àny obligations to the corpora- 
tion which was to own the road; but it is very clear — and for the pur- 
pose of this suit it is imfnaterial when that arrangement was made — it 
is very dear that Mr. Courtright agreed with Winston, Aller, and Burnea 
that they should hâve half of the profits that arose out of that contract, 
and they should superintend the whole of the construction of the roadj 
that he did not intend to be hère todo it, and that he left that to them. 
In pursuance of that arrangement, and contemporaneously with it, and 
probably because of it, Winston was made président of the corporation. 
Iii ordér, also, that Winston might properly represent Mr. Courtright, 
he had a power of attornèy from Courtright. The. main part of the road 
was probably built in that way, and under that state of afiairs; that is, 
the road from Washington to Cameron. 

About the same time, and conteùiporaneously with this, there were 
several projects for the extension of that road. or connection with it, to 
points on the Missouri river. It is only necessary for the purposes of 
this suit tospeak of the orie toAtchisoh.Con tracts were made to build 
this road to Atchison. The contract for building the road to Atchison 
was not given to Mr. Courtright. It is not material to state in whose 
name it was taken, because it was assigned to a man by the name of 
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Glover, I believe, to hold in trust. It is equally certain that in that 
contract Mr. Courtright had an interest of two-fiftbs, not, as in the other 
case, in ils profits, but was interested in the contract, which was held 
by the trustée for the benefit of the parties. 

Thèse Works went on simultaneously. About the time the railroad 
was completed between Washington and Cameron, for some reason or 
other, Mr. Winston ceased to be président of that company, and ceased 
also to be représentative of Mr. Courtright in the contract. There seems 
to bave been a disagreement between him and Aller and Burnes and 
Campbell, who, about this time, in some way, had become interested 
in the one-half that did not belong to Courtright. At any rate, Mr. 
Winston retired from his place as trustée and représentative of this one- 
half interest that was not owned by Mr. Courtright, and also relinquished 
the power of attorney and right to act for Mr. Courtright; and at that 
time he delivered to Mr. Burnes an order stating that he (Burnes) was 
autborized to assume ail the control which Winston had previously had 
over the mattersirelating to that contract. And about the same time 
Mr. Courtright made a power of attorney to Mr. Burnes, giving to him 
the powers which had fonnerly been exercised by Mr. Winston; The 
exact nature and extent of the power of attorney from Courtright to 
Burnes, it is not necessary, as we think, in this case, to détermine. It 
is admitted by the counsel in this case that at the settlement, which is 
the main subject of controversy hère, ail matters which were in contro- 
versy were intended to be settled and adjusted. And whether Burnes 
acted under a power of attorney that was compétent or not, or whether 
De Camp acted under a power of attorney which authorized him to do 
ail thèse things, is not material, because it bas been admitted in argu- 
ment — and, if not, it is established by telegrams and letters— that De 
Camp had full power, and that Burnes was settling up ail that was be- 
tween him and Courtright unsettled, growing ont of either or both of 
thèse two contracts. 

Having stated thèse preliminary circumstances, we proceed now to 
«onsider the présent suit t>r bill in chancery itself. It was brought by 
Mr. Courtright on the proposition or idea that Mr. Burnes, as his agent 
or attorney, had not accounted properlj' to him for money and property 
received as such agent and attorney in faot; that there was in his hands 
a large sum of money and bonds, and perhaps other property, for which 
he had not accounted, and for which this bill requires him to account 
before the court. The bill, after stating that much in gênerai tcrms, 
proceeds to say that there had been an attempt at a settlement between 
Courtright and Burnes, made in Auguat, 1877, and that in this settle- 
ment Courtright was represented by his agent and attorney in fact, Mr. 
De Campj that the settlement itself was fraudulent and unjust, and in 
many ways inéquitable; and the bill asks that it may be set aside; that 
a release which Courtright, through De Camp, had given to Burnes, and 
which on its face purported to be a full satisfaction and adjustmeht of 
ail claims growing ont of thèse matters, may be set aside on the ground 
of fraud and misrepresentation practiced by Burnes upon De Camp in 
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tlie settlenient. If thèse allégations are sustained, the release ought to 
be set aside, and the case considered de nom. If they are net sustained, 
the release exeeuted on that settlement is a fuU défense to ail claims set 
up in this bill, So that the first and principal question to be decided 
is whether that release is to be treated as fraudulent, and whether it 
shall be annulled and set aside by order and decree of this court. 

The first considération important in the décision of that proposition is 
to get at the nature and dharacter of the papers that were exeeuted, and 
of the settlement that was made. Counsel for the plaintifif in this bill 
hâve, throughout the argument of the case, treated the transaction as 
though Mr. Burnes was nothing more than an ordinary agent employed 
by Mr. Courtright to look after his interests, and that Mr. Burnes, in 
that settlement, presented as sueh agent an account of debtor and créd- 
iter, and that the adjustment was made upon the basis of that account, 
and upon the presumption of Courtright's attorney that the account was 
correct, and that in coming to that conclusion he relied upon the state- 
ments and représentations made by Mr. Burnes. If this statement were 
true abojQt the account, if there was any fraud, or even if there was no 
intention of fràud, but if there was a misrepresentation, known to the 
party who made it, — Mr. Burnes; or if there was any serious mutual mis- 
take in such settlement as: that a court of equity would set it aside, and 
place the parties where they were before the settlement was made; or if 
such settlement were one in which the accounts were kept solely by the 
agent, and in which they ought to be kept in regular order in books, in 
which naturally the principal, if he were présent, or his agent, would 
rely solely on the statements and accounts presented by the agent, — any 
mistake or error growing out of misrepresentation or reliance on the ac- 
count might be corrected. But we are of opinion that this is not in the 
nature of a settlement of that kind, and, to see what is its nature and 
character, it is necessary to look into the évidence of the matters and 
things which précède and accompany this settlement. We leave out of 
the question for the présent that Mr. Burnes claims that he and Court- 
right were jointly interested in this affair, and that it was his right to 
tafce care of his own interest in making this settlement, and we proceed 
to some of the circumstances preceding and accompanying the settle- 
ment, to show that it was not such a one as that alluded to. 

In the first place, Mr. Courtright seems to hâve been pressing Mr. 
Burnes, and urging him, for six or eight months, not only to render an 
account j but the phrase repeatedly used is, "render an account and make 
settlement and payment." Mr. Burnes, for various reasons, seemednot 
ready to make a settlement, and put it ofiF, asking for time; Courtright 
pressing ail the time for an adjustment of the matter. At this time in 
the history ofi thèse procôedings, Mr. Burnes was still the attorney in 
fact of Courtright. The power which he held from Courtright, and 
had held for five or six years, was unrevoked. But in July, 1877, 
Mr. De Camp appeared at the business place or résidence of Mr. Burnes 
With a regular power of attorney from Courtright authorlzing him to 
make ail the settlements, and with full power to settle ail the matters in. 
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dispute between them, which power of attorney revoked Burnés' former 
power of attorney, and discharged him as agent, and he was tlien no 
longer agent. Mr. De Camp appeared at Burnes' place of business with 
the deraand that they proceed to a settlement of the accounts and ad- 
justment of the transactions. 

Mr. Burnes then said he was not leady; stated that neither party 
could then proceed properly to a settlement and adjustment; that he and 
De Camp, or De Camp alone, should go over the line of the road, and 
make inquiries respecting the matters which must be considered in that 
settlement. AU this Mr. De Camp declined, and the interview at that 
time resulted in a written agïeement between De Camp, as attorney of 
Courtright, and Burnes^ in which they agreed to meet about the 12th 
or 15th of August, which was finally postponed till the 22d. They 
signed the paper — both of them — that they would meet for a settle- 
ment; and the paper recites in what transactions Mr. Burhes had been 
engaged, and states that the whole of it was to be settled and adjusted 
between them. They did meet, and Mr. De Camp, who was both an 
attorney at law and agent and attorney in fact for Mr. Courtright, seems 
to hâve been satisfied with the knowledge he had of the facts to go 
through a settlement. Mr. Burnes was accompânied by his counsel,by 
Mr. Aller, who was interested with him in thèse différent transactions, 
and by his nephew, who kept the accounts. 

New, if we can imagine anything better calculated to produce an idea 
that this settlement was to be formai, valid, important, and final, than 
ail thèse détails and ail thèse meetings, I do not know how it is to be 
done. They took two days and more to make a settlement, and papers 
were produced in the nature of accounts; but it is perfectly cleàr in 
looking at the settlement that was ttiade, and the purpose for which it 
was toade, that they constituted but a very small part. Perhaps I am 
not eXactly right in saying a very small part; but they constituted but 
a part, and probably not the largest part, of the transactions which were 
settled and adjusted at that time. In fact, so far from that paper being 
ïimply the basis on which the accounting of Mr. Burnes and the settle- 
ment was œade, the parties had not bëen together long before proposi- 
tions begau to be made for a gênerai compromise. This appears from 
the telegrams, which are a part of the évidence, passing between Mr. 
Courtright and Mr. De Camp, showing that varions propositions were 
made, and that they were not made on the basis of, nor did they rest 
upon the correctness of, the account. But the parties were saying, 
"What will you give, and what will you take, by way of a settlement 
of thèse conflicting claims?" And the settlement was made, the papers 
were exchanged, and formally signed. It does not appear that either 
party was exactly suited with the settlement. Mr. De Camp, as near 
as I can get at it from thèse dispatches, very soon after the papers were 
signed, telegraphs to his principal: "Settled on terms I telegraph. I 
don't like it." Mr. Courtright says, "Do the.best you can, and settle, 
if it is your judgment." Mr. Burnes, when the settlement commenced, 
denied that Mr. Courtright had any interest in the Atchison branch, or 
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was entitled tô' ànything on account ofit. Yet in the settlement finally 
he recognized that intçrest, and undouV>t€dly paid a considérable sum on 
account of it tdrMr. Courtright. , i ' 

( We state thèse things to show that ît is no such thing as merely a 
récognition of the account, and that the settlement was not made on 
that ibasis, but that each and every njatter between the parties was set- 
tled, or was intended to be settled, and that in the adjustment neither 
party admitted that the other was right, but that each yielded something 
for a final compromise. That this is true isevidenced bya matter that 
must be considered in two relations, both as to what entered into the settle- 
ment to show that it was a compromise, and also toshow the impossibil- 
ity of sùstaining this bill on another grouûd. It was part of that settle- 
ment that Mr. Burnes made a formai deed of release and conveyance of 
quitclaim to Mr. Courtright of any and ail interest which he had in cer- 
tain Jands and lots in lowa and Missouri, which had been contributed and 
conveyed to Courtright as part of the funds given to enable him to build 
the road. The title to this land was in Courtright, but it is shown that 
it is part of the profits of the concern, and that Burnes had one-sixth 
interest in it. Burnes conveyed ail his interest in thèse lands and 
tpwn lotB, whatever it'was. Nobody knows what it was worth; at 
least, it- bas not been stated in this testimony. Burnes conveyed and 
released ail that interest to Mr. Courtright, and Courtright, in bring- 
ing this suit to set aside that settlement, says nothing about that pa- 
per; doesnot offer to rett^rn the paper nor to reconvey the land. His 
counsel say that Mr. Burnes had no interest in this land that was ca- 
pable of being conveyed. But, if Mr. Burnes had any interest in this 
land, it was conveyed by this quitclaim deed made at the settlement; 
and that he had an interest in the land we hâve not the shadow of a 
doubt frorn the testimony, because ail the money that was obtained for 
the building of the road from Washington to Cameron went into its 
construction. It was generàlly admitted that no one received any money 
from it, and Burnes had received none at the time of this transaction. 
What profit; arose from the building ofthat part of the road was prob- 
ably represented by thèse laûds and town lots. It is certain that 
Burnes had a one-sixth interest inthis property; and whatbecame ofit? 
Whatever his interest was, he conveyed it to Courtright at this settle- 
ment. 

That Bumes had an interest in thèse lands appears upon the face of 
the entire negotiation. In the letter from Courtright to Burnes, intro- 
ducing De Campv in 1876, in which he tells him that Mr. De Camp is 
authorized "to settle with you for my interest yet in your hands arising 
from the building of the railroad from Washington to Cameron, and the 
Atchison branch iroad," — 'in this he says: " I am satisfied our lands are 
valuable, and should receive our care atid attention." In his letter in 
regard to a settlement, the only thing which is pointed out beaides the 
Atchison bonds and thejr interests is"our lands." Mr. De Camp, in 
his second telegram to Courtright about the offers made by Burnes at 
the settlement, says: "Offers ail lands and lots, $20,000 in township 
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bonds, $4,500 cash, to lelease hîm alone." To that Mr. CoTirtright no- 
Bwered: "Suppose you corne on with proposition, so that we can talk 
it over, that I can understand the wbole matter. Bring statement of 
assets in Bûmes' hands, — collected and outstanding,— including lands, 
lots, ahd houses." Whenever Mr. Courtright speaks of what is in con- 
troversy , he alludes to thèse lands. That is the one thing which he par- 
posely points out and spécifies as a matter which he wants attended to. 
And in the Exhibit F, prepared by Mr. De Camp as the paper to be 
signed in the settlement, one of the things set out is that James N. 
Bûmes releases ail title, right, and interest in the judgments, notes, and 
ail real estate in lowa to Courtright. So Mr. De Camp himself is aware 
of this interest, and sets it out in the statement he wants signed at the 
settlement; and in Mr. Merryman's statement it is said that the said 
James N. Burnes releases ail right, title, daim and interest in ail the 
judgments and notes and évidences of indebtedness in the property afore- 
said, and ail interest he has in the real estate in lowa. So it is idle to 
say that Burnes had no interest in this land, or that Courtright placed 
no value upon bis interest. We cannot see how we can get rid of the 
argument that, since Mr. Courtright desires this settlement to be set 
aside, the parties must be placed in the situation in which they were 
before the settlement was made, and the interest in thèse lands be 
reconveyed by Courtright to Burnes. 

But we do not propose to rest our décision upon that point, by any 
means. We refer to it as showing the purpose and character of the 
settlement between Bûmes and De Camp. We think that this was a 
settlement in the nature of a compromise and adjustment of doubtful 
and conflicting righta, in which each party desired to settle, and in 
which each party made concessions, and that they finally came to- 
gether upon an agreement, each believing at the time he was losing 
by the transaction, and so settled for the sake of compromise. We say, 
in Buch a settlement as that, it must be satisfactorily proved that there 
was some positive fraud, some false représentations made, some gross 
advantage taken by onè party or the other, to set it aside; and, with- 
out going fuUy into the évidence, it is sufiBcient to say that ndther of 
us believe that any such case has been made against Mr. Bûmes, nor 
do we believe that he intended to commit any fraud upon Mr. De Camp 
in this settlement. We do not believe that any fraud was committed 
upon De Camp as the représentative of Courtright. It may be that, 
in rendering bis statement in regard to the salary item, it may not bave 
been exactly correct, and we are prepared to admit that there is some 
doubt about this $18,000 salary item; and if this account was ail there 
was in this case, it might be necessary to refer it to a master for inves- 
tigation. We are not clear that Mr. Burnes was entitled to that. As to 
the testimony in regard to the East Leavenworth Company's account ol 
$27,000, or whateveifit may be, we think the prépondérance of the testi- 
mony is in favor of the J'act that it was rightfuUy retained by Mr. 
Burnes; but whether it is absolutely so or not, it is not necessary to dé- 
cide in this case. Mr. Burnes made lai^e concessions. Mr. De Camp 
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was comrttmiièating to his principal by telegraph. They vrete two days 
in making propositions and counter-propositions. Each said to the 
other: "You yield, and I will yield. We think it is best, in view of 
othermatters, to hâve ail matters between us settled." And they were 
settled.; And it is not for one party to come in and ask that it be set 
aside, nnless he can clearly show that he was misled and defrauded. 
This, in our opinion, has not been done in this case. 

With thèse views, gentlemen, in which my Brother Keekel concurs, 
the bill in this case wiU be dismissed. 



CoTTiNG V. Florida Ry. & Nav. Co., Meyék V. Same, Beown V. Samb, 
Central Tecst Co. v. Samb, Guaeanty T. & S. D. Co.». Same, 
Davis v. Same, (Malloey et al., Interveners.) 

iCircuit Court, N. d: Florida. Deoember 15, 1891.) 

CONTRACTS— CaKBIERS— POOUNO AGBEEMBNT. 

Anumber of competlng railroads were negotiatlng for the formation of a pool of 
the business from the Chattahoochee river to nortbern and eastern ports, and a 
certain steam-ship Une agreed with one of them to enter the pool as its Connecting 
Une. The companies failed, however, to form a through pool, but formed a pool 
from th& Chattahoochee to the South Atlahtic ports only, of which fact the steam 
fihip line received timely notice. Held, that the latter was not eutltied to shar© 
in the profits realized from the pool by the railroad, although the latter may hâve 
Used the^a^reement with it as a menace to secure better terms for itself . 

In Equity. On pétition for rehearing. Denied. For former report,, 
see 43 Fed. Rep. 743 

Paedee, J. This case was submitted to the circuit judge on petitioti 
for rehearing, Judgo SpEEEof the southem district of Georgia, who orig- 
inally heardand decidéd the case, having ceased to aot in the northern 
district of Plorida. It bas been argued orally and by brief, and bas 
been fully considered on ail the issues made and sought to be made. 
The main grouhds urged in the pétition fora rehearing, in varions form» 
of récital, amount to this: That the master and the judge deciding tlie 
cause reached a wrong conclusion on the fects of the case; but com- 
plaint is also made that the judge held the exceptions to the master's 
report to be too vaguo and indefinite to authorize him to go. behind the 
report to inquire if the master had correctly reported the facts in the 
case. The strict rule in regard to exceptions to a master's report is that 
only su ch exceptions wiU be heard by the court as hâve been made be- 
fore the master; and further, that exceptions must be précise and spé- 
cifie, raising well-defined issues, the finding of the master being ^nma 
/aae correct. See Gaines v. New Orléans, lWooda,10i; Oowdrey -v . Rail- 
road Co., Id. 331; Story V. Livingston, 13 Pet. 359; Medsker v. Bonebrake, 
108 U. S. 66, 2 Sup. Ot. Rep. 351; Bums v. Romistcin, 135 U. S. 449, 
10 Sup. Ct. Rep. 817. As I read the opinion of Judge Speer, tiled in 
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the case, (reported 43 Fed. Rep. 743,) he did, as a matter of fact, go 
behind the master's report and examine the testimony taken before the 
master to ascertain the facts in the case, and found the master's report 
sustained by the évidence. However this may be, on this application 
for a rehearing the strict rule bas been waived, and ail the testimony in 
the case examined and considered. 

The case shows: (1) That in the summer of 1886 the railroad com- 
panies engaged in the carrying business from the Chattahoochee river to 
northem and eastern ports, in connection with their own and Connecting 
steamrship Unes, entered into negotiations with a view to form a pool 
which should divide the profits, do away with compétition, and avoid a 
war of rates. (2) That the petitioner's steam-ship line from Fernandina 
to northem ports had been and was respoudent's main Connecting line in 
carrying such business as respondent could secure from the Chattahoochee 
river to northern and eastern ports. (3) That in the negotiations afore- 
said it was understood and agreed between respondent and petitioner 
that petitioner's line should be included as the Connecting line of re- 
spondent, to be bound by the contract made, and to participate in the 
earnings of the pool. (4) The pool for business to the northern and 
eastern ports contemplated was not formed , it being impossible for the 
contracting parties to agrée upon the détails and percentages; but in lieu 
tl ère f a pool of the carrying business from the Chattahoochee river to 
St uth Atlantic ports only was entered into between respondent and oth- 
ers, which included the railway lines engaged in the carrying trade from 
the Chattahoochee river to South Atlantic ports, and did not include the 
petitioner's or any other steam-ship line. (5) That the agreement for 
pooling the Chattahoochee business to South Atlantic ports was made 
on the 16th of July, 1886, to take effect August 1, 1886, and a copy 
thereof was furnished by respondent's trafïic agent to petitioner on the 
.26th day Of July, 1886, thereby givirig full notice to petitioner that the 
pool agreed upon only included business of the Chattahoochee river to 
South Atlantic ports, and did not include any business to northern and 
eastern ports. (6) The case does not show that the petitioner suffered 
any specifid damages in its business or otherwise because not included in 
the pool as made. The respondent, in fact, carried no freight under the 
opération of the pooling contract, and yet collected $14,210.97 as its 
share in the pool, — $11,085.03 being for cotton carried directly to Sa- 
vannah for local delivery or foreign export. It is this share so collected 
by respondent which petitioner insists should be divided with him. 
Waiving the question whether the petitioner's demand is one to com- 
mend itself to a court of equity, it seems clear that petitioner's grievance 
is that a pool was not made ofthe business to northern and eastern ports. 
In a pool ofthe Chattahoochee business to South Atlantic ports, the pe- 
titioner's line was not a competitor, and there was no reason why it 
should be included when it could renderno assistance, nor interpoee any 
hindrance. That petitioner's line, as a probable competing line in case 
no pool was made, was used as a menace by respondent to force better 
tering for himself, is probably true, but it constitutes no légal ground for 
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cbmpelUng respondéiit to share witii petitioner the receîpts from the pool 
actually made, which included ho steam-ship Unes. That petitioner 
waa decéived into belièving that its Une woUld be included in any pool 
entèi^dlnto by responidêût may bé true, iand still no cause bfactioii could 
arisé iri petitîoner'sfaVÔr ùntil spécifie damages groTiPing out of the deceit 
should be alleged and proved. In short, petitioner's «ise, viewed in its 
most favorable light, is one in which respondent agreed to form a pool 
of the Chattahoochee river business to northem and eastern ports, and 
to include petitioner's line in such a railway and steatn-ship pool, and 
thenfailed and neglectéd to make such pool, but instead made a pool of 
Chattahoochee river business to southern Atlantic ports, in which busi- 
ness stëâra^ship lines could not participate, and which pool did not in- 
clude petitioner's lihe. I am satîsfied that the conclusion reached by the 
master in hîs report and by the court on the hearing was correct. The 
reheàriïig Sàked for is denied, with costs^ 



FiRST Nat. Bane of Danvilub V. Cunningham. 
(Ctrcùit Court, I>. KentucTci/. December 12, 1891.) 

1. JtfDG-JrtsKT oii Confession— Vaiiditt—Frau», 

A warrant of attorney contained in a note to confess judgment thereon rematns 
in force only so long as the note is uupaid ; and where the payes, af ter receiving 
satisfaction thereof, fraudulently conceals the fact, and procures an attorney toap- 
pearand oonfess judgment without the maker's knowiedge or consent, such ap- 
pearahce confers no jurisdiction on the court, and the judgment îs void. 

8. Bamb— Motion TO Vaoate— -C0L1.A.TERAL Attack. 

Where a judgment has been fraudulently obtained in the absence of the défend- 
ant, ttie fact that he subsequently moves to vacate the same, and af terwards nlth- 
draws bii tiiotion by leave of court, does not constitute an appèàrance to the action 
Buoh as #111 render the judgment valid, and he may stlU impeach it in a collatéral 
suit. 

8. JODGkBHT OT ANOTHBB StATB— COLI-ATBBAL AtTAOK— CON8T1T0TIONAI. LaW. 

The provision of the fédéral constitution that f uU faith and crédit Shall be given 
in each atate to the public acts, records, and judlcial-proceedings of every other 
State gives to a judgment rendered in another state only such crédit as it is en titled 
to in tnat state; and, if it may there be collaterally attaoked for want of jurisdio- 
tion in the court rendering it, it may be eo attacked in any other state. 

4. ACTIOH ON FOBEION JUDGMBNT— FRAUD. 

Inji suit brdught npon a judgment rendered in another state upon the appèàr- 
ance and confession of an attorney under a warrant contained in the note sved on, 
the défendant may show tbat tbe judement was fraudulent and void by reason of 
the fact that the warrant of attorney had expired by previoos payment of the note 

At Law. Action by the First National Bank of Danville, 111., against 
J. A. Cunningham upon a judgment rendered against him by a state 
court of Illinois. Heard on demurrer to the answer. Overruled. 

A. C. Rucher and Gibson, MashaU de Lochre, for plaintifiF. 

Wm. lAndsay and Humphrey & Dane, for défendant. 

Jackson, J. The plaintiff's motion to file the amended pétition tèn- 
dered is allowédj and the second paragraph of the defendaht's answer 
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will be treated (as it was discussed) as applicable to both the original 
and amended pétition in the considération of plaintifPs demurrer 
thereto. 

The attention of counsel is called to the fact that the demurrer, as 
filed, States that said second paragraph of the answer does not constitute 
a défense to the matters set up in the first paragraph of the pétition. 
The demurrer was discussed as relating to the second paragraph of the 
pétition. If the demurrer, as expressed on its face, is intended to ques- 
tion the suffipiency of the answer to the first count or paragraph of the 
pétition, it is clearly not well taken. If intended to question the suf- 
ficiençy of said paragraph of the answer to the second count of the 
pétition, as assumed at the hearing of the demurrer, plaintiff may amend 
the same. The court will deal with the question on the assumption that 
this amendment will be made. 

The second count of the pétition sets ont that on November 28, 1890, 
the plaintiff instituted an action against the défendant in the circuit 
court of the eleventh judicial district of the state of Illinois, in and for 
the county of McLean, in said sta,te, to recover damages sustained by it 
by reason of the failure of défendant to pay certain sums of money al- 
leged to be due it from défendant, on certain written obligations, viz., 
promissory notes executed by him to plaintifif; that said circuit court of 
McLean county, Ill.,had jurisdiction of thesubject-matterofsaid action, 
and the défendant, on the 28 th of November, 1890, appeared to said action 
by his oounsel thereunto authorized by défendant to so appear for him, 
and filed his cognovU therein, wherein he confessed that plaintiff had 
sustained the damages claimed by itby reason of the breach of his prom- 
ises to plaintiff as claimed in said action, and thereupon, on said day, 
said court caused to be entered of record in said action a judgment in 
favor of plaintiff against the défendant for the sum of $36,301.20, the 
amount of damages so confessed, and costs expended, and that exécu- 
tion issue tberefor. It is then alleged that said judgment is still of 
record in said court, is in full force, and wholly unsatisSed. A com- 
plète transcript of the record in said action, certified and attested as 
required by law, is filed as an exhibit to, and part of, the pétition, 
which seeks to recover against défendant the amount of said judgment, 
with interest thereon. The amended pétition states that after the rendi- 
tion of the aforesaid judgment against him by said McLean circuit court 
of Illinois, at its November term, 1890, the defendarit, Cunningham, on 
the 19th day of December, (being one of the days of the November 
term, 1890, of said court,) appeared in said court by counsel expressly 
chosen and authorized by him so to do, and moved said court to vacate 
and set aside the judgment rendered against him as aforesaid; that as a 
part of said motion he assigned, as reasons for setting aside and vacat- 
ing said judgment, the alleged tacts that at the time of the entry of said 
judgment, and long priof thereto, the notes upon which said judgment 
wàs rendered had been fully paid; and, second, that a large portion, to- 
wit, $25,000, of said notes had been paid, and said judgnient was en- 
tered for too mucli; that at the same time, to support his said motion, 
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the défendant! filed in sàid action his own àfBdavit^ wherein he rècited 
certain facts showing, or tending to show, that the notes saéd on in said 
action, and on which judgment had been rendered, had been fully paid 
several years before said action was instituted; that said McLeari circuit 
court, by tbe statutory laws Of Illinois, had, at the time said motion was 
made by défendant, full control over said judgment, with power tô va- 
cate and $et it aside, and it was its duty to set it aside on dôfendant's 
said motion, if the reasons assigned therefor had appearéd to said court 
to be well founded, and supported by sufïïcient èvidencej and, if said 
judgment had been set aside and vacated, the défendant would havé had 
thé lawful right to défend the said action the same as if no judgment had 
everbeen enteredtherein; but that défendant, withoutinsistingon hissaid 
motion, and without asking a heàring or décision of the same, again 
appearéd in said court by his counsel, on the 25th day of March, 1891, 
and, after obtaining leavë tb do so, withdrew his said motion to vacate 
and set aside said judgment; and the said action which had remained 
pending on the docket of said court on account of defendant's said mo- 
tion was thereupon stricken from the docket. A complète transcript of 
the proceedings had in said action, subséquent to the rendition ôf the 
said judgmeht, upon said motion to vacate, and the withdrawal thereof, 
is filed as a part of said amended pétition. 

It appears from the transcript of tbo record filed with and as a part 
of the original pétition that plaintift's action and judgment in the cir- 
cuit court 0^ McLean county, 111. , was based upon certain notes exe- 
cuted by dçfeindaut to plaintiff in 1882, 1883, and 1885^ to each of 
which was attaehed a warrant of attorney to confess judgment theréon. 
The form of this warrant of attorney attaehed to four of thé notes, ma- 
turing in 1880, was as foUows: 

"And to secûrethe payment of said amount, we, or éither of us, hereby 
authorize, irrevocably^ any attorney of any court of record toappear for us iri 
such court in term-time or vacation, at any time hereafter, and confess a judg» 
ment without process in favor of the holder of this note, for such amount as 
may appear to be unpaid tbereon, togetber with costs and five per cent, of tbe 
principal amount as attorney's fées, arid to waive and release ail errora which 
may iutervenein sUch proceeding, and consent to immédiate exécution upon 
such judgment." 

To the other two notes, maturing in 1882 and 1884, the warrant of 
attorney was as folio ws: 

"Kow, therefore, in considération of the premises, we do make, constitute, 
and appoint E. E. E. Kimbrough, or any attorney of any court of record, to 
beour true and lawful attorney, irrevocably, for us, and in our name, place, 
and stead to appear in any court of record, in term-time or vacation, or be- 
fore any justice bf the peace in any of the states or territories of the United 
States, at any time after said note beComes due, to waive the service of pro- 
cess, and confess judgment in favor of said First National Bank of Dan ville, 
lU., its order or assignée, upon said note, for the abov& sum, and Interest 
thereon to the day of the entry of said judgment, and also to flie a oognovit 
for the amount thereof, with an agrëement therein that no writ of error or 
appeal sball be prosecuted upon the judgment entereîd by virtue thereof," 
etc. 
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Said transcript 9l3owg that plaintifips action was cominenced and its 
déclaration filed November 28, 1890; that its attomey, J. B. Mann, 
made affidavifc to the signature of James A. CunningHam to the several 
notes sued on and powers pf attorney thereto attached; that each of 
said several ijotes was unpaid; and that said Cunningham was still liv- 
ing. Following this affidavit, and said notes and powers of attorney, 
it is recited that défendant, by his attorney, came and filed in said 
cause his certain co^'nowt, November 28, 1890, which is in the words 
ahd figures following, to-wit: 

''And no; w comes the said défendant, by E. R. E. Kimbrough, his attornçy, 
an4 says that be cannut deny the said several allégations in said déclaration, 
nor that said plaintiff bas sustained damages by reason of the breach of the 
said several promises in said déclaration mentioned to the amount of thirty- 
six thousand tbree hundred and one dollars and twenty cents, and therefore 
he confesses judgment in bebalf of isaid défendant, and in favor of said plain- 
tiff, for the said sum and cost» of suit herein. 

"E. E. E. KiMBEOTJGH, Atty." 

Then follows the judgment entry in the cause, which recites — 
"That plaintift files its déclaration, and thereupon comes E. E. E. Kim- 
brough, an attorney of this court, and by yirtue of a warrant of attorney for 
that purpose executed, and the exécution thereof by said défendant, James 
A. Cunningham, being duly proyen by the afïidavit of J. B. Marin, on file 
herein, waives the issuing and service of process in this cause, and confessés 
thàt said plalhtlfE bas susteined damages; by reason of the non-performance 
of certain promises in its déclaration, in the sum of $36,301.20, and consents 
that judgment raay be renderéd against-said défendant th^erefor. . It is there* 
fore adjudged by the court that said plaiptiff, the First National 3ank of 
Banville, 111., * * * recovér of and from said Jamps, A. Cunningham, 
défendant, the sum of $36,301,20, the amount of damage? so confessed, and 
also the costs in this behalf expendëd, ahd that exécution issue theréfor." 

; Executiops for bbth damages and costs were issuçd the saine day, 
and were returned by the sheriff, November 29, 1890, "Np property 
fpUjid." 

To the présent suit upon said judgment thùs obtained the défendant, 
by way of defepse, sets up jn the second paragraph of his ahswer the 
pîiyment and discharge of each and ail the notes on which said judg- 
ment was fpunded prier tp the rendition therepf, under and by virtue 
of an agreement pf accprd and satisfaction made and entered into be- 
tween himself and the plaiptiff iii 1886, and which was fully completed 
on his part, and accepted on the part pf plaintiff. The facts set forth 
in the answer aa constituting the accord and satisfaction of the notes 
pn which plaintiffs judgment was based and renderéd are, if true, 
clearly sufficient to establish said défense, and tp show' that plaintiff 
had no valid cause of action on said notes when it commenced action 
and obtained said confessed judgment thereon in the circuit court of 
McLean county, lU. Said paragraph of the answer further allèges 
that said satisfaction and discharge of said notes was well known tp 
the plaintiff and to its attorney when said action was commenced there- 
pn in said Illinois court; that said plaintiff and its attorney, J. B. 
Mann, concealed frpm him the iact that any action was to be brought 
v.48F,no.7— 33 
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on sài4 disctarged nofës; thàt they obncèaled from the circuit court of 
McLeàù èpunty, 111., 'anâ from tHe s(ttorney, B. R. E. Kimbrough, 
whoih tlîèy prooured iiiîâ dalled în to represent défendant and confess 
judgùi'é'^t in his béhalf, tfte fact thàt the notes sued' oh were settled and 
paidj tMt'he (défendi^ïQ' was a citizeri idnd résident of Louisville, Ky., 
Wliefa èaid action tràs Côminenced, Snd had been for naorë than a year 
pribr tiietetb, as' plàiiiïifif and its attéirnëy well Ktiew; Ihat he was not 
setvèd lirïth summoiis 6r otlier process,' and îiad no notice or knowledge ; 
of said. action, and of the proceedings had and tttken thereiû, until 
Bbme àiçne ^fter sàid jndgment had been rendéred against him, and 
^id oo|^rt;'haà .finàUy àçlj.dùrhed] th^t the entry of his appearance to 
said actiop »nd confçssiw pî juagnlent in his n^me was unauthorized ' 
and Iraudulent, and w«8 procured by pl^ntiff ànd its said attorney, 
Mann', ifor the purpose of preventing him irom interposing his def<?nse 
to any suit instituted upon the said notes or eitherof them ;. that if said 
Kimbrough, irho ûriflertook to act as his attorney, did not know that 
said noteshàd been paid, the fact was fraudulently concealed from him 
by the plaiJitifif and its attorney, Mrho represented to him that said notes 
wére ,8till due and Unpard. To the'sufficiency of this answer as a dé- 
fense to tHé,?uit'on its said judgtiiéi|t the plaintifif has demurred, or, a» 
tke court u)çLder?tànds,Jatends its déni'ui'rèrto apply. 

It is Bétiieà law, under the ,c()institï(tional pfpyision, that full faith 
and crédit. shallbe given in each;state to the public açts, records, and 
judicial proceedingâ of any otber statfe, and the aot of congress passed 
in pursuaiibç therèo^f, that plaintiflPs judgment should bave the same 
çrçdit, validîtyr àhd éffect in any other çpurt within the United States 
whîch it.feias^jin the | st^te of Ili|n(^is, where it Was rendéred, and that 
whatever plea^ would be good to a, suit thereih în that state, and none 
other, eah he pleâdéd îh défense tb à suit thereon jn any other court 
within 'thè'tJnitéd States. Hàmpton v. McCmiiél, Z Wheat. 234; Mé- 
Elmoyle v.Cohen, 13 Pet. 312-326; ^nd Embry v. Palmer, 107 U. S. 10; 
2Sup.Ct^'Ê^t).-25.;'''^; "■'■■■.■•--■-■' ^ \ ^' --r 

It is also wèn settiè^ ïHat, in an action broughtîti&ny court on a judg- 
ment of âcpuït^bfùnotlièr State, thé jutisdiçtion bf the court to render the 
judgment ihi^ b"è â^aifed' ot atta,dked collaterâlly by proof that the de- 
fendant Was ûotsérvèd'ktid did not appeàr in the s'ait; or, where an ap^ 
fjéarance Was tj'y âh attbjîiéyi thati tHb appearançe^w'â8' unauthorized; ahd 
thië, eireh Wliere the proof (Jîrectly cbntràdîcts therecord. In other words, 
ail facts necéssàry to giv^ thé coutt ïèndering thfe jùdgmeiit suéd on juris- 
diqtion, eitljW as : to thé ^dbject-niiatfër or the ïièrson, may be contrà- 
di'cted. iS/iéfecm V. ï|gin;;6 Howl'ieâ; TkorapsMv. Whit'rrïa'h,18 Wall. 
457; Khmîea'\jQa^Mghi,''etc.,(hJ,ï2 Wall. 58; Star-buck v.'Murray, 5 
IVend. 148'J M^m'Uîaj) v.-,$tean;;6 Wend. iA7-; Kerrv. Kerr,4tll<i.Y. 
272; Fergusàii y.' Oâid/brd.^O N,'Y. 257'; GUmàn vl' Gt7man, 126 Mass^ 
26; ahd I^WaiA^ y.^^nrfrewa, 130 Mas8.;l49. 

VNO|W, the défense 'présèhted'by thé answer is cleafly spmethihg'' more 
titan an àt1;ack upoh thé judirheritsued on fbr error or irregularity in thé 
î)ifoc'éediii^ àfter jurisdictibù had attàched, or for fràud in its procuré- 
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ineiit. ' lîiei facts disôlofeed by the anâWèr, and foi* tK'e purposes of fbè 
deiriuweï'admitted 'to be'trùe,-go farbeybad' tKat. Th^ey impeach thet 
Jud^îent for want of juriadibtioù of the court rendèring it over the pet- 
son of the défendant. "Thiâ is thé légal effect and opération of the allfr- 
^ti^ns of the answer thiat défendant \^aâ a résident aiid citizen of Ken- 
tuckywhen plaintiff's action waa commenééd and jtîdgihent taken against 
bim; ithat hé was not served with process, and had no tiotice or knowl- 
edgeiof the proceeding tiH after judgHieût wa» rehdéred; that the notea 
forming the cause of action ànd ohly groond itifliâbility had previously 
bèài fully paid and discharged; that jilaiiitififand'ità attorney Wéll knéw 
this fact, etc.; and that thé attornêy whém thèy prbcured to represënt 
the défendant, enter his apjteaïance, and confeas judgment, acted withotit 
anthority, being induced tô doso by the fmuduïèht oôncealûient or mis- 
représentation of the facto bn the part ofpldintîfTa i^eht or attomey/ 
Thèse facts, if true, establish not ohly a Trantofjuïisdiction over the 
défendant, but a frauduleht attempt tO acquire the sahie; for it admits 
of no question that the warmnts of attorney attached to fie several notes 
sued on in the Illinois court were only made to secure the payment of 
such notes; that they weré" irrévocable " bnly while thé notes remained 
unpaid; and that, upon thé payment and disohàrge of said notes, thé 
authority conferred by said warrants of attorney thereby ceased and 
terminated,j both in fact and law, especially as against a holder of the 
notes who fcnew the fact that such notes were satisfied and discharged.. 
No other construction can properly be placed upon said warrants of at- 
torney, which, in dispensing with notice and ail opportunity to be heard 
by the makers thereof, the courts treât wlth little fav6r,---interpret strictly, 
—and require to be followed to the letter of the powers conferred. Thus 
in Rdàv. Scmthworth, 71 Wis. 288, 36 N> W. Rep. 866, it was held that 
a warrant of attorney (substantially like the présent) to confess judgment 
for the amount unpaid on a note authorizes confession of judgment only 
for the amount actuaUy due on such hôte. But, y^ithout dwelling tlpon 
this aspect of the case, it is perfectly clear that the answer présents ft 
défense that would be good to a suit on the judgment, not pnly in lUi- 
nois, where it was rendered, but in Kentucky, where it is sued upon. 
WHUama v. Preêton, 3 J. J, Marsh. 608; ImorenUx v. Jatm, 32 111. 8Ô5; 
and Rea v. Farresl, 88 111. 276. In this last case ît was held by the su- 
prême court of Illinois — ■ 

"That, where the payée of à note has been paid, if hé afterwards takes 
judgment thereon, under a power of attorney attached thereto, without tbe 
knpwledge or consent of the maker, it will be fraudulent and voir), and that 
he cannot enforce ita payment in a court by a suit on such judgmept." 

Section 66, c. 110, of the Illinois statuts, which authorizes the con- 
feâsion of a judgment in such cases, is as follows: 

" Any peraon. for a debt honaflde due, inay confess judgment by himaelf or 
attorney, duly authorized, either in ternortime or vacation, without process."' 

Tested by the for^oing ^rinciples^ and authorities, considered in con- 
nection with the cases t)i'hpmce v. Emerine, 46 Ghio St. 438, 21 N. E.' 
Eep. 866, aad Semng-Mach. Cb. v. Baddi£!e, 137 V. 8. 287-299, 11 Sup. 
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et. Rep. 92, whîcb intimate a grave doubt whether a judgment obtained 
as plâfiBtiff's wa^ can hâve any validity in another gtate thian that in which 
renderedjWe entertaiii, no doubt that the defendant's answer sets up a 
good défense tRthe judgment as preâented in the original pétition. 

But it is earpfistly insisted on the part of counsel for demurrant that, 
eonceding this, still the fi^çts preseqted by the amended pétition cure ail 
defectsin the judgment,; or want of jurisdiction in the court rendering it, 
becwae defendaat's volunta^y ^ppearance on the;19th of Dçcember, 1890, 
aud feiB inotion to vacatethç. judgment on the ground that the notes on 
which said judgment was based had been previously paid, operated to 
waivefU jurisdictional questions or other defects in the proceeding, and 
rendered the ju.dgnient;yftlid. The claim is that the mère making of 
themotions to vacate tijeJQdgmeritbrought the défendant in, as a gên- 
erai appearance . to the action, and bound him, without any regard to 
subséquent proceedings on such motion;, that the makingof said motion 
was not only an appeamnce to the action, but operated to give validity 
to the previously rendered judgment, just as effectually as though de- 
fendant had been regularly served with process, and had personally corne 
into covirt and confessed the judgment sued on. In support of this con- 
tentionithere is cited the case of B<urd^ v. Corgan, 26 Kan, 104, where 
it is said: 

"Iw tbe Ûrst place, vre rèmark that this appearance by motion, though 
càlled spécial, was in fact a gênerai appearance, and by it this défendant ap- 
pesred §o far as she couW appear. The paotion challenged the judgment, not 
m^rely.oiijuriçdictionalj.but also on_ opn-juriadictional, grounds; and when- 
eyeysijch a motion is itiade.:the appearance is gênerai, no matter what the 
parties may call It in their raption. Such a général appearance to contest a 
Jùdginenton account if irregiilarities vt^ill, if the grounds therefor are not 
8U8H»i^ëd, conclude the parties as to any fiitther questioning of the judgment. 
A'part^cannotcorae into court, challenge its proceedings on account of irreg- 
ularjties, and, after beingioverruled, be heard; to say that he never was a party 
in co^rt, or bound by those pïoceedingp. If hp was not in fact a party, and 
I^ad not been properly sej:ye^, he can hâve the proceedings set aside on the 
gtpt^nd of wantof jurisdictibà; but bemust challenge thé proceedings' on that 
Siiîgle-graund." ' ' '' 

Thia ruling was substantially foUowed in Aasocùitionv. Lemhe, (Kati.) 
19 Pao. Bep. 337. In both of thèse cases, as appears, the motion wa^ 
acted upon and overruled by the court. In the présent case there wa^ 
no action of the court upon defendant's, motion to vaçate, but the same 
wâSjiby leave of court, withdrawn by the défendant. . This withdrawal 
by'leàve of the court was had on March 25, 1891, after plaintiff had 
commenced its action on' Said judgment in this court. The plaintiff 
does not appear to bave been notified" of said motion to vacate, and was 
in no way prejudiced or delayed in proceedings on its judgment by the 
making theroof. Execution had already been issued and returned on 
the judgment before the motion was niade. While it was pending, the 
plaintiffj on Docembef 27,, 1890, bringS suit on the judgment in this 
court; and thereafter the défendant, by leave of the Illinois court, with- 
draws ;his motion to vacate,: and mabes his défense herein' the, jurisdio- 
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tion of his domicile. His motion to vacate, taken in connection with 
his affidavit filed in support thereof and the record in the case, under tbe 
authority of Reav. Forrest, 88 111. 276, was a valid objection tothe valid- 
ity of the judgment. In Cunningham v. Goélet, 4 Denio, 72, a party ap* 
peared by counsel to make objections to the sufEciency of the proceed- 
ings, and which objections were overruled. This action was claimed in 
subséquent proceedings to be a waiver of such objection, but the court, 
by Bronson, C. J., said: "It would be strange, indeed, if that could be 
construéd into a waiver of the very objection which he took." In the 
présent case there was no adverse action on the defendant's motion to va- 
cate, and by leave of court it was withdrawn. Is such motion and its With- 
drawal to hâve the same eÉTect as if the court had retained and overruled 
it? Is the party making it concluded by the judgment, notwithstand- 
ing non-action thereon by the court, except in granting leave to with- 
draw the motion? Had the défendant, by leave of court, the right to 
withdrâw it so as to reinstate himself in the position he was in with re- 
spect to the judgment, before making his motion to vacate? Thèse ques- 
tions are essentially différent from those presented in Burdette v. Oorgan, 
26 Kan. 104, and are not controlled by that décision. 

In Forbesv. Hyde, 31 Cal. 346, a motion was made and granted to 
withdrâw an answer for one défendant. As to the effectof such with- 
drawal, the court says: 

"Upon the discovery of the mistake, upon application and a proper show- 
ing promptly made to the court, and by order of the court, the mistake was 
corrected, iind the answer, and eonsequently the appearanceinvolved in thé fll- 
ing, was witbdrawn. * • * The plaintiff was in no way injured." 

In Ordgktonv. Kerr, 20 Wall. 8, it was held that a withdrawal of a 
gênerai appearance by attorney for défendant, if granted upon thé con- 
dition that it is to be without préjudice tô the plaintiff, does not deprive 
the latter of rights founded upon the rule that a gênerai appearance is à 
waiver of defèct in the service of process. The intimation of the court 
in that cas© te very clear that, bat for the condition imposed by thecouït 
in allowing the withdrawal, a différent rule would hâve been appliidi 

In Graham v. Spencer, 14 Fed. Rep. 603-607, where the authorities 
on this question arecited and reviewed, Lowell, C. J., says: 

"I bave cited two cases from Pennsylvania and one froraCàlifornia, and ail 
other cases which I hâve seen are to the same effect, that the withdrawal of 
appearance, when there has been no plea tothe merits, or if that, too, bas been 
withdrawn, leaves the case as it was before the appearance was entered." 

He further States, very properly, that the two cases of Joues v. Andrews^ 
10 Wall. 827, and Harkness v. Hyde, 98 U. S. 476, "taken together, 
will show that a mère appearance, without pleading to the merits, is hot 
necessarily a Submission." In Harkness v. Hyde, 98 U. S. 479, it is Said 
that "it is only where he(the défendant) pleads to the merits in the first 
instance, without insisting Upon the illegality, that the objection is 
deemed to be waived." 

In Haldeman v. U. 5. , 91 U. S. 685, the court, in discussing.the &nb- 
ject as to what will conclude a party, say: ' 
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",BwJjtUçf^^V^t';be.a|i least one d^jiision on a right between the parties be- 
fo|ë t^erë cart'bè sâitt'to be a terrairifition pf the controverpy, and before a 
iii^grttè!^'t'caft''àyâli as a bar to a subseqnèint suit; ■" * * .but the idea of 
tnîilïn'^toèf Éiei-è wl thdrawal of a suit into an intentional abandonmeut ot the 
"claim* or jdonïaûd assei'teâ thereby is an ktter-thouglit. " 

Tb^ito^MW ànci tbe iwithdrawal by leaye of the court of defendant's 
motipn.tp ya9ate aiVpi^ judgment is certamly; no, décision: on the right 
ipyql>:çd,,iffl( t^'e; cqnttoversy between plajiptiff: and, défendant, as pre- 
aented in îtiis case,,;. ;,îïor is it such a,n appe^rance to the action as will 
estop t^ç^&f^ndjgnt fifqm apy other reDHE^dy^ or , attack upon the validity 
of the J^dgiSl^pt., InJ^épdà V. JM^ Mackey, 301, it was held 

that "thpj.p^çmce of ar potice and copy of a motion upon the plaintifF'a 
counspl does not, wheire the motion was abandoned and never acted on, 
constitutq suçh appearanqe p to yvaiye the necessity ofprocess." 

But an auihprity morp directiy in point upon the question under con- 
sidération is found in the case of Godfrey v. Fate»fm6,;(Minn.) 40 N. W. 
Rep. 163,; where it w^s held that an appearance in court after the rendi- 
tion of a jadgroent which is void forjWant of jurisdictionis not effectuai 
to render the judgment. valid, ' ; 

lu, Dprr y. Gibhoney,B Hughes, (U. S.) 382, it was held that an ap- 
pearance after a, dçcree was rendered, entéred for the purpose of moving 
to strike the case from the docket on the ground that the proceeding was 
iovalid, was not such ^n appearance as would waive deleets in the pre- 
vious semco, or validate a decree totally void. 

Upon the foregoing authorities, and upon sound principles, it cannot 
be held that défendant was concluded by his motion to vacate the plain- 
tiff 's judgment, wheQ suçh motion, before adverse action had thereon, 
was by leave of the court withdrawn; nor is the proposition a sound one 
that, having made that motion, he thereby eleoted a remedy of relief, 
which he could not afterwards abandon and seek relief elsewhere or in 
any other mode. Assunjing that the judgment was void for want of jn- 
risdiction over the défendant, three remédies were open to him: He 
coiïld make application to the court réndering the judgment to set it 
aside; or he could invoke the aid of a doort of equity to restrain its en- 
forcement and to vacatei it, {Ldndnimv. Farmer,! Bush, 46; Carvihera 
V. HartaJ^Id, 3 Yerg. 366; Jb/inson v. (Mernan, 23 Wis. 452; Conridl v. 
Stelson, 33 lowa, 147;) or he could await suit thereon, and attack its in- 
validity coUaterally. , Until therô was some adverse action against him 
on the question, he could'not bo estopped from tâking each of the fore- 
going remédies. The abandonrnent of either or both of the first two 
modes of attack by Içave of court, before adverse action on the question, 
would not estop or prpelude him, from adopting-the third mode, by way 
of défensive attack, as bas been pursued in this case. In the opinion 
of the court, the answer présents a valid défense to the pétition both orig- 
inal and as aniended; and thedemurrer thereto is accordingly overruled, 
with costs thereof to be taxed against the plaintifï. Leave is granted de- 
fendant, if desired,, tp file an ameaded or supplemental answer to the 
amended pétition. 
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Griswold ». Beagg et ux. 

(Circuit Court, D. Connectjcut. May 8T, 1880.) 

1. CoNSTiTonoKAL Law— Oblioation of Coktbaxjts— Ejbctmbnt— "Bbtterment Act. " 
Bev. St. Conn. p. 862, % 17, providing tbat final judgmen,t shall not be rendered 
agaiust a défendant in ejectment until the court shall hâve ascertained the présent 
value of imçrovements made in good faith, and the amoUnt reasonably due for use 
and ocoup&tlon, and until plaintifC shall hâve paid défendant any ezcesa of the for- 
mer Bum over the latter, does not impaiir the eftect of the conveyances under whioh 
plaintiS holds, so as to violate Const. U. S. art. 1, % 10, forbidding the states to paM 
laws impairing the obligation of contracta. 
8. Samb— t)uB Pbooess of Law. 

The statnteis not in contravention of the inhibition of the constitution of Conneo- 
ticut against deprlving a person of his property without due course of law. 
8. Bahe— Trial bt Jtjbt — AsoBSTAiNiNa Valpb of Ihfbovbmbkts. 

The factthat the value of the improvëments, and of the use and ocenpation, are 
to be determined by the court upon équitable prinçlples, does notdeprive the plain- 
tlff of a rlght to trial by jury, in contravention of the inhibition in the stAte consti- 
tution. 

In Equity. Bill supplementaiy to an action in ejectment, for the 
purpose pf ascertaining the value of betterments and improvements. On 
demurrer to bill, 

W. F. WUcox and Ekhard D. Hubbard, for plaintiff. 

Simeon Ei'Baldviin, foT dehndanta. 

Shïpmam, J. At the Septembeï term, 1879, of this court, the jury 
rendered à verdict, in an action of ejectment, in favor of the présent de- 
fendants against the présent plaintiff, that they recover the seisin and 
possession of an undivided fourth part of a tract of land in the town of 
Chester. Ûpon motion of the défendant in the ejectment suit, judgment 
and exécution were stayed until further order. He thereupon filed a 
supplemental bill on the eqility side of the court. This billj âfter set- 
ting out the staite statute hereinafter recited, commonly called the " Better- 
ment Act, " allèges , in sùbstahce, that the plaintiff and those undcr whom 
he claims hâve held said laild by a séries of connected conveyances siiice 
1846, whiçh deeds purported tb convey, and wereintended and believed 
to coiiyey, an absolute estate in fee-simple, and that the plaintiff and his 
grantors hâve had uninterrupted possession of said land since 1846, un- 
der a like belief that they had an absolute estate; and that during this 
time, andijéfore thecoinmencementof the ejectment suit, improvements 
of the value of $10,000 hâve been made on said land, by said reputed 
ovraers, îh gbod faith, and iii the like belief; and prays that the présent 
value of sàîd improvements, àhd thè excess of the Value thereof over the 
amount due to the défendante for the use and occupation of said prem- 
ises, may be ascertained, tô the end that the équitable relief provided 
by said statute may be granted. To this bill the défendants bavé de- 
murred. Their title bècamevested in them in 1878. 

The statute (Revision 1875, p. 362, §Ï7) provides as follows: 
"Final judgmentshall not be rendered «gainst any défendant, in an actlonof 
ejectment, Whô or whose grantors or ancestofs hâve, in good faitb, believ- 
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îngthat he or they, as the case may be, had an absohite title to the land in 
question, made improvements therpon, before the commencement of the ac- 
tion, until the court shall hMe ascertKlned the présent value thereof, and the 
amount reasonably due to the plaintifl from the défendant for the use and oc- 
cupation of the promises; aftd, if such value of such improvements exceeds 
such amount due for use and occupation, final judgraent shall not be ren- 
dered until the plaintiff bas paid said balance to the défendant; but, if tlie 
pl^intifE shall elect to hâve the title confirmed in the defeiidiint, andshnll, 
upon the renditidh of the verdict, file notice of such élection with the clerk of 
the court, the court shall aseertaln what sum ought, in equity, to be paid to 
the plaintifl by the défendant, or other parties in interest; and, on payment 
thereof, may conflrm the title to said land in the parties paying it." 

The original statute was passed June 26, 1848, (Laws Conn. 1848, 
p. 48.) It plainly àppears from the act as passed, and as reproduced 
in the Révisions of 1849 (section 223) and 1866, (section 281,) that the 
proéeeding in the state court, upon the motion of the défendant, after 
the verdict, is à prbceeding in equitjr. 

The question of law which is raised by the demurrer is in regard to 
the vfllidity of this statute; It is not denied that the statu tes of the sév- 
irai States in regard to realty, except when the constitution, treaties, or 
statutes of the United States otherwise require or provide, which are in 
conformity with lihe constitutions of the respective states, are rules of 
property, and rules of décision in the courts of the United States, (^Bank 
V. Dudky''s Lessee, 2 Pet. 492 ;) and that, if a state législature has created 
a r^ht and established a remedy in chancery to enforqe such right, such 
rëiiuôdy may be pursued in the fédéral courts, if it is not inconsistent 
mjh their cpqstitution, iOlark v. Smithî 13 Pet. 195; Ex parte Biddk, 2 
Iijçispii, 472;) and that aa inability of the fédéral courts to proceed in the 
ex^çfc mode provided by a state statute need not prevent a party from 
th^ benefit of the relief which is intendeçï to be granted, if the modes of 
propecd-ing ii> courts of cbancery are adapted to carry into éiFect the stat- 
ute,; (i&aftAv. Dudley'a Lmee, cited supra.) This is true, although the 
^ig^t which bas been established by the local statute is a new right, and 
one previously unknown 1^ a court of chancery in this country or in 
England. Lormany. C7arfe, 2MoLean,568; Bayerquev. Cohen, 1 McAll. 
H3. The practice in equity is, in gênerai, except where otherwise di- 
reptedby' statute or by the rules of the suprême court, regulated by the 
English chancery practioe as it existed in 1842, before the adoption of 
the " new rulea. " Equity Rule 90 ; Badger v. Badger, 1 Cliff. 237 ; Good- 
year v. Rubber Co., 2 CM. Z51. 

The statute practically irapresses upon the land of a successful plain- 
tiff in ejectment a lien for the excess, above the amount due for use and 
occupation, of the présent value of the improvements which hâve been 
placed on the land, before the commencement of the action, by a défend- 
ant or bis ancestors or grantors, in good faith, and in the belief that he 
or they had an absolute title to the land in question, and forbids occu- 
pancy by the plaintitf until the lien is paid. There is a nàtural equity 
■çyhich rebels at the idea that a 6ona Jide occupant and reputed owner of 
limd in a newly-settled country, where unimproved land is of small value, 
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or where skill in conveyancing bas not been attained, or where surveyg 
bave been uncertain or inaccurate, should lose the benefit of tbe labor 
and money wbich be bad expended in the erroneous belief tbat bis title 
was absolute and perfect. While it is true tbat impi;ovements and per- 
manent buildings upon land belong to theowner, yet, in a comparatively 
newly-organized state, wbere titles are necessarily more Uiicertain than 
tbey are in England, tbere is an instinctive conviction tbat justice re- 
quires tbat tbe possessor under a defeetive title sbould bave récompense 
for tbe improvements whicb bave been made in good làitb upon tbe 
land of anotber. Tbe maxim, often repeated in tbe décisions upon tbis 
subject, nenio débet hcupletari ex aUerius incomtnodo, tersely expresses the an- 
tagonism against tbe enrîcbment of one out of tbe honest mistake, and 
to tbe r\iiri, of anotber. It is obvions tbat tbis statu tory equity is not 
witbout dccasional bardsbips. Tbe true owner may beforced to seU bis 
land against bis will, and may sometimes be placed too mucb in the 
. power df Capital, but a carefulïy regulated and guardéd stàtute sbould 
ordinarily bë tbe means of i^oing exact justice to tbe otyner. 

It is well known tbat the; Englisb law made no provision for reim- 
burseii^ent of expenditures oif tbis kind, as against thè owrier of tbe legàl 
title, excè^tby allowing thè hffjmfide occupant torecoiip tbe value of Ms 
imprbvéfîéhts, when be is a défendant in a bill in equity praying for àfi 
accountof rents and profits. The establisbed theofy was tbat a cbiii't 
of equity should not go any further, and "grant activé telief in favor of 
sucb a bohafide possessor making permanent meliorations and improve- 
ments, by sustairiing a bill, brought by him therefor, against thetrùe 
owner, aftèr be bas recovered tbe premises at law." Bright v. Boyd^ 1 
Story, 478, 495. Sucb was the opinion of Cbancellor Walwoeth in 
PuUàm v. RUchie, 6 Paige, 890, and sucb may be taken to be tbe stàte 
of law in this country, in 1841, apart from local statutes, and of tbe 
Englisb iàw then and now. In 1841 Judge Story decided, in Bright v. 
Boydy in favor of tbe power of courts of equity tb grant affirmative re- 
lief, at the êuit of a bona fide possessdr, against tbe true owner; and ifa 
1843 restatéd bis opinion, àfter an additional hearing of the same base. 
2 Story, 605. The learned judge thus states bis view of the law: 

"I wishiiri coming to this conclusion, to be distinctly understood as aflBfrm- 
Ing and mairitaining tlie broad doctrine, as a doctrine of equity, that, se far 
as an innocent purchaser for a valuable considération, withont notice of any 
inflrmity in hts title, lias, by his improvements and meliorations, added to 
the permanent value of the estate, heisentitled to alull rémunération; and 
that such increase of value is a lien and charge on the estate, which the ab- 
solute owher is bound to discharge, before he is to be restored to his original 
rights in the land. This is the clear resuit of the Roman law; and it bas the 
most persuasive equity, and, I may add, common sensé and common justice, 
for its foundatiou." 

This opinion of Judge Story, tbough often favorably qnoted, cannot 
be considered as tbe establisbed law of tbis country, apart from tbe stàt- 
ute, because it bas rarely bad occasion to be reviewed, inasmuch as the 
"Bettermént Acts" bave become tbe prédominant statutory system of 
the country. Tbe suprême courts of Missouri, Maryland and Oregon-^ 



;5^ FEDERAL BEPOETEB, vol. 48. 

,atat^;Which apparently hâve no statu|;e OjO the subject-^baye adopted 
Jiis views. , ValWa Ééira y. Fleming^s^çk'sî (1859,) 29 'Mb. 152; Union 
Mali Ass'n/v. J^orrîsqn, {1875,) S9 Mdk.'Ml; Eaicher v.Briggs, (1876,) 

6 Or.. 31./. . . ,,^^,^':': , ;;';■ ;;;;-:;r ■ ■ ■ ,;:;■ ' 

Tlietheory of, thé donnecticut statuts is that of Judge Stoky, that an 
equit^|)le.lien is.placed upon the land for the vaiuo of the improveinents 
which tbe 6ona ^deoçpupant has ianocently made. Furthermore, the 
légal Qwner has hjs jçlpction either tb tate possession of the land by pay- 
ing the lien, or to rçcçive, in lieu of tbe land, the sum which the court 
sball aspeçtain to bé^c|uitebly due him. The owner's title is not forced 
away firoRi,tiim,but the équitable îien pf the occupant is preserved. 
There ii&iip élection on the part of tbe occupant to keep tbe land, and 
thu8 compel the owner to abandon Jiis title. Neither is any jùdgment 
rendered âgainst tbe owner for the value of the improyements, to be en- 
forced by levy of éxepjjtipn. Thèse twoprovisions in the statu tes of 
Obio and Ipwa, respectlyely, were h^Jd to be unconstitptional upon the 
ground tbat they inyaded the rights pf ; private_ prpperty àà secured by 
the çopstitptipns o/the respective States. McCo^y. Ctrar^dy, 3 Obio St. 
à6Z,;,,Ç fiijlds .V. Shçrœer^, 18 Ipwa, 261. It may be reinarked tbat the 
originjftljstatijite of 184S prôvided that "the court shall order and decree 
tbe balauce so found due tp be paid.*' This clanse is not found in tbe 
présent stàtute, and ^^ amount pf the lien cannot, apparently, be col- 
lected by levy upon tbe delendant's propçrty. 

The statpte is said to be unconstituiipnal, in that it impairs the effect 
of convoyâmes, in violation of tha provision of tbe constitution oflthe 
United States,, (article i, § 10,) which prohibits a state from passing a 
law iti^pairirig the obligation of cpntracts; and that, as regards pre-ejcist- 
ing conveyances or estâtes, it is contrary to the. state ponstitùtion, be- 
cause it deprives a perspn of bis property without due course of law, and 
depriyes liim of bis rjght of trial by jury. I do not think tbat it is nec- 
essary tp, enter in tp %critical examination of thèse cpnstitutional pro- 
visions. :^lie défendants' suggestions are founded upon a harsb view of 
tbe natvire of the statutef ; ït does not impair tbe obligation of any con- 
tract bejtiB^eiei^ the owner p,nd bis grantor, or between the state and the 
pwner»,, It interfères Tjvith ,no légal title. It interfères witb, and is an 
abridgwfiptof, tbe right to the immédiate possession and bénéficiai en- 
joymenttfof 'property, as that right existed at common law, and, to 
tbat extentj impairs the interest which owners formèrly had in lands. 
It câtiiïbt bè said to be an ulijust or unreasonable limitation of tbe 
comtïidn-là\ir right of possession, but, on the contralry, the provisions 
are reps6B(a,ble.,. Society. \\ Wheder^ % Gàll., lOo; Voefeon v. Lamphire, 3 
Pet. ?80jî,Wrtis y. Whiiney, 13 Wall- 68; Wdch'v^ Wadsworth, 30 Conu. 
149. 

Piscus^jp]^ upon tbe çonstitutionality of this statute has not, appar- 
ently,, ^l^rj^ the cop,j;tSQf,thisptate,, An examination pi décisions else- 
,wbei;e,uppp statu'tes ôf this, class sbpws' that Greenv.J^iddle, S Wheat. 
1, de<aided~^ftt. .the betterment act ,of ,!|Centucky was unconstitutional, 
ibecause *<! )s!f* M.^,^'^**^°'^ of tbe çpmgaçt hetween Virginia and Ken- 
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tueky. It may iairly be jpferred, from the express viewë of the court, 
as given by Judges SToiR? and WAsHméTON,, tbat it disîiked the statute 
ijTespective of the contràct, and wâs not satisfied with its provisions. 
Thèse dkla may properly be read in the iight of the décision in Bank v. 
Dudley'8 Lessee, 2 Pet. 492, ih which case ûo opinion was expressed tipon 
the gênerai principjes àf thé betterinènt kct of Ohio. The constitution- 
ality, with relation to the constitutions of the respective gtates whose 
courts gave tbe décisions, or the justice of statutes similar in substance 
or in priacaple to the Connecticut statute, bas been learnedly discussed 
and sustained in the foUowing, 6taong ôther, cases; Withington v. ùrrey, 
2 N. H. 115; Whitney v. Richardson, 31 Vt. 800; Atmstrong v. Jorison, 
1 Blackf. 874; McCoyv. Grandy, 3 Ohio St. 463; Rossv. Imng, 14 111. 
ni; ChUdi V. Skower^ 18 lowa, 261. The coostitutàopality of the Ten- 
nessee statute was condemned in Ndson v. AUm, 1 Yerg. 376. Judg© 
Catkoh says that the question of constitutionality did not properly arise 
in that case, and expressea no opinion upou the point. The demutrer 
is overruied. 



Nationai, Watee-Woiœs Co. v. School-Pistrict No. 7. 

{Circuit Court, W.D. MUBourl, W. D. May, 1882.) 

1. ScEOOi. BuiïJ)iNG8— Cmt Sohoom— Incckporation of District— Cosstbwctiow o» 

ClO'NtBAClT. 

Act Mo. 1877, provicies that '' any oity, town, or Tillage, the plat of which has heen 
flledlBthe recorder's office of tl^e county in whiuh thé same is situate, may, to- 
gether with the territory which is ormaybe attached thereto, be organized in a 
single 8chboI-di strict, and when so organizéd sbàll be a body pclitic. " tield that, 
when sohools formerly under control of a city are organizéd under this law, the 
property in the sohQol building» does not cea^e to be in the city, and hence a water- 
worlcB cotnpany, which contractB lo furnisb i^atéi- frée oJÎ charge formai! ptibUo 
bnildings and offices of the city, " is bound to snpply the sch^ol buildings; especlaUy 
so whe^ the contràct was made bef ore the schools were so organizéd. 

2. McNiciPAi. Corporations— OdNïBACTS—CoNstKttCTios. •'' 

The rule that a court, in oonstrblng a doubtf ul provision of a contràct, will loi- 
loiv th^ Interprctatlon placfd upun It by thç parties, does not apply to contràct» 
made \}y à municipal corporation iû matters aSécting the ittiblic in terest. 

At Law. Action by the National Wàter- Works Company against 
Schpol-District No. 7 of Kànsas City, to réôover compensation for wâtër 
used in the school buildings. On motion to set àside a nonsuit. Mo- 
tion denied, 

Krekel, J. The controversy in this case betweén the water-works 
coRipany and the school boàrd of Kansàs City bas its origin in the con- 
struction of, an ordinance uhdér which the water-wôrks of the city weré 
bviilt, inçideiitally requiring the ascertainîfient of the object and policy 
of thai portion of the school laws oflVIissouri under which public 
schools in cities, towns, and villages are orgapized. It appears that \û 
187S thé city of KLansas ehteréd into a cohtràct with the National Water- ' 
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Wor^^ Company of New York for the construction of ita présent water- 
wortsj â:^ing the obligation and liabilities of the parties by an ordi- 
naRCie, ihe portion of which pertainîng to this controversy reads as 
lollows; 

"Thecity floay also use and take, and the company is to supply, from the 
water-works as now constructed and hereafter extended, water for use in ail 
public buildings and offlces of the city, and for any fountains the city may 
erect un the public grouiids, and for àny drinking places the city may choose 
to erect in any portion of thé cily, and for basins for watering stock from 
waste wàter eut of such fountains. * * * Said company sliall not hâve 
any pay or compensation for water the city may so use or take, other than 
the hydrunt rent to be paid as by this ordinance is provided. " 

The question is, do the public school buildings come within themean- 
irig of thiS'ordinanbè, ahd are they public buildings of the city of Kan- 
sàâ, àtid as such to be supplied with water by the water-works company 
ftee'of chargé? The plàintiff claims they are not public buildings, 
M^'ithiil'lâne ConfemplatioB'kJf the ordinaijce, and that they. hâve not been 
so regarded; and hence the school board bas made a verbal contract with 
the water-works conipanj' by which they agrée to pay for the water used 
by the public schools. In 1873, the time when the water-works ordi- 
nance was passed, no school board of any kind existed, and the city, 
under its,-,corporate authority, had fùU andçomplete control over its 
schools, as hîày be seen" from the provisions of its chattèrV which are as 
follows: 

"Themayorand councilnien shall hâve' pôwer to séll in fee-simple. lease, 
regula.te^j9r,;pj,|içrwise dispose of, ail lots of ground, and ail raoney and prop- 
erty, to whieh the inhabitants may be entitled for the béneflt of Schools, and 
may take câill necessary steps to maintain suits to recover the same, or effect 
comproBaiâés'wilh confliçting claimants, and to appropriate such money or 
pr^perty l^ such lùanner as théy may çonsider ad vàntageous to the support 
of schoolSif* ! î 

Ail jhè 'tiiûe of çontraotâng for the bviilflîng of the water-works, nearly 
ail the-pûblic school buildings of Kansas City had been erected, and 
were occupied and used for school purposes. The présent défendant 
corpôTatiOn had no existence, and the city had entire control over its 
schoôlâ.'^^çlùding the right of property, Under such a state of facts, 
it would seem that scarcely a doubt could exist as to the school-housea 
bejng public property, and within the gpirit and meaning of the provis- 
ioria of the ordinance. But we hâve the admitted verbal agr'eement of 
thç, presept or some former school board with the wàtér-works company 
to pay for the water used at the public schools. Règardiiig this verbal 
agreement, it may be said that the construction given to à doubtful 
provision jby. the parties to ^ contra,ct,,and affecting their interest only, 
ofien, influ,^hcps courts in their judgmént , upon the reaâon,^blè presump- 
tipn .thatj the jiarties to a judgmént arein a condition to bèst kriow what 
was mçAnijOr intendèd by it, and, moreover, likely to giiaM'thèir inter- 
est- The, fpjpce of such, rea^oning is broken when we corné tO apply it 
to muriicipaJ corporations^ They must of necessity hâve their affaira 
coftducted by persons seleoted according to law, who often bave but a 



NATIONAL WAiîÈE-WORKS CO. V. SCHOOL-DISTEICT NO. 7. 625 

gênerai public înterest in-tlie matters inlrusted to them, are frequently 
changea, and not always the beat calculated to construe contracts made 
by their predecessors. This is illustrated to some estent in the case be- 
fore the court, in whichschool directors of one board contracted to pay, 
and the sarae or another set of directors aîterwards refused payment. 
A court asked to construe the provisions of a contract under such or 
similar circumstanees may well hold itséVî free to do so without being 
influencad by the views entertained or even acted on by the corporators, 
especially in a case involving public interests, as the présent one does. 
Passing from the question of construction to the considération of the 
nature of the two corporations, the présent school board and Kansas 
Gity proper, it is contended for the water-works company that they are 
distinct bodies, each hav'ing ils own property and exercising control 
over it, and that, therefore, with no propriety can the public, school 
buildings, the property of the school board, be considered the property 
of Kansas City within th« meaning of the wàter-works ordinance. We 
havealieady seen that at the time of the .passage of the city ordinâncè 
contracting for thé building of the wàteivworks the city of Kansas owned 
a;nd had fuU èontrol ofits public schools and property pertainingthereto, 
and, if any such control and ownership passed fnom it, ituiusthave 
béen when the présent- board of school directors was brganized, wbîch 
was long after the passage of the ordinance. The présent school organ- 
ization of Kansas Oity was efifected under the act of 1877, according to 
the la ws of Missouri on thesubject of schools and that part of it regard- 
ing schools in cities, towns, and villages. How did: the ojganization, 
under this act, affect the publicschools of ICansas City, and the title.to 
the property in them, and are the buildings in which they are kept iâ> 
longer public buildings of the city?. The law in référence to the organ- 
ization of schools in cities, towns, and villages, to which référence bas 
been înade, provides" that any city, town, or village, the plat of which 
has been previously filed in the recorder'e office of the county in which 
the same is situate, may,' together with tbe territory which is or rnay 
be attacbed theretoi be organized in a single school-dïstrict, '^ ^ * 
and when so organized shall be a body politic, and known as school dist 

trict No. -^ of — — —county." Although the: school-distriot ia 

designated a county district, yet that no change in the ownership of the 
property of the schools was thereby intended. is indicated by the re? 
quirement that a plat of the city, town, or village shall hâve been re- 
corded, thus identifying the territorial extent of the qttasi corporation, 
and making it identical with the city, town, or village which bas organ- 
ized schools under its provisions. It still more clearly âppears ihat 
property rights were not affected thereby, for neither the act itself ua- 
dertakes to transfer the property, nor ia there power given therein for 
the transferring of any tiûe the cities, towns, or villages had to property 
pertaining to their schools. If th© intention of thelaw was to bave the 
schools in cities, towns, and villages disconnected from other municipal 
affaire merely, theré existed no necessity for authority to transfer prop- 
erty, and the absence of such a provision is accounted for. We take it 
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that tbe législature df ' MÎ98ôuri,.tey-avïthoriaîiïg district school organÎ2a- 
tiODs ià'^ties, towàs, and villagesjiintended nothing more than the sép- 
aration «f'the control' of thd .{Jublio sohools firom gênerai municipal 
.affajrsi i 'This view is àlso supported by the provisions of the law in- 
fausting trie élection i©f school directorsof cities, towns,iand villages to 
their <quaHfied voters, ' thus completely. idèntitying the' school-districts 
.with' the Corporations upon wliioh they are ingrafted. Regarding the 
dtiality pf' the corporation in this casoi it may befurihei" suggested that 
nwtiticipal corporatiotis' are the créatures of the législative will, which 
U6eaith«m*foriit8'Own|purpo6é3 and ends. The distribution of munici- 
pal alfeirfl among designated bodi^ is of fréquent occurrence, and thèse 
Çîtosî «O'rporationsj as tbey are càlledy while acting indepeiidently within 
Iheir assJgned limit»,: aite yet subordinate to the main corpoiation. 
Thus w© ùnderstand the'Missoijri school law. It has authorized the 
establisbmént of schools in citiesi'towns, and villngePi and intrusted the 
tnânagemeat and control Of tbena and their propert}' to separate organ- 
izatioriBïfo» conveînience and as à. matter of: policy, and bas made them 
corporationB, in this caSe called;5i District No. 7." That such a quasi 
Gol-poràtion wais to remain, and continue to be, a part of the main cor- 
porâtîoaj; We cannot ddubt. 

îi may bft further argued in support of the views entertained that the 
grants ofoland by congrèss l'or school purposes of the sixteenth section 
in each «ongressional township .ié to the inhabitants of the toWnship for 
the use (of schools. The igraots hère referred to are at the basis of the 
organiiàtion of ourscboëï système The spécial provisions of law re- 
garding cities, towns, and villages found.,in the Missouri statutes hâve 
their orîgia: in grants made by the actof congrèss of the 13th of June, 
1812; Under the successioii ofdÀvnèrship of the country by Spnin and 
France» <îertain' grants of lands and lots had been made to towns and 
villages ;'an'd'theîi* inhabitants,' which géants , were reeognized by the 
national igQVemmeni after the cession of the tèrritory. , In order to set- 
tlethe ttUeto property grantied ibèfore ithft'ohange, congrèss passed the 
act of 1812; al*eady réterred to, itherebyiconfirming the grants to the 
iniîabitafat* in thetowns and villages namediin the act; ftnd such landa 
as werfe bot' rièhtfulily Àjyned Weré' jeserved to the inhabitants for the 
8upportiirf.schools. ■ St.y Louis, one of the. villages named in the act, 
largely prbStedby the gnantof vacant lots,' and early organized schools 
under législation tothatî 'end. Other villages did tlie.fiame, and thus 
législation foi* their -henefit was ingrafted; upon the school îaws of Mis^ 
souri, aiïdi mindèr modification became, and now are,. the Iaws regarding 
ciliés, tow^qtf, and Villagesi Kansas City,;as we hâve séen, organized ita 
schoôlstbder this law. vïlt had no spécial; grants of land, but consti- 
tuted apâttsof oneor ^nore tongreesional townships, and thus obtained 
thebenqfitioffliie sixteenth section.^ ..i The «nabling act of 1820, author.. 
izing Mîfesodm'.'to/bécoïïiiéiGne of ! thé stàtés: of the Union, granted to the 
èm'bryo Btacev'among ôtherS) the'foHowiÊgliinds: .. "Section number l& 
in every towoship^ for the use ofthe inhabitants of, such, township for 
thettsfe of.'Bcbools." The grant ie to the. inhabitants of the townships,, 
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be they in a city, town, village, or in tbe oountr^, içithout spécial 
'Brgatiiaitioû. Tô'tbe proj^rty derived from th^source named the citizens 
of K^ansas City gjeriet^Hfjç îàaUédjïàitîrtitJ^day t^ magiiificent 

sehdol buildings and scboéls. ïo tbe suggestion tbat; the; property be- 
longs to School-District No. 7, or tbe bpard of scbobl directors, the 
citizens of Kansas City'>pouid readily and trutîifïilïy reply, "We are 
School-District Nd. 7, abd tbe scibool board is ours. 'Neither can de- 
prive us of our property^ aor affeei'its cbaracter." "Icx such argument 
tbere is no answer; nor is it invalidated by tbe faet tbat a fraction of 
terrifory ;Gut8idè;'bàt adjoining, Jhç cityîm for çpnyenience and its 
own b«iefit bave coimected itself wiûi the school orgànization of the 
city, as' ufidei'tbe làw nikîjf be dône. ' ■ 

Tbe conclusions reached are that the verbal agreements made by the 
;bbàrd bf ôëbbbl dirbctor^ îri bëbalf of S'ÈboOl-District No. 7 with tbe 
^atër-\<^oï1îii''^èiiipany, to pày foi* >Water lised for publicVschobls, wfes 
without considération and void ; that tbe public school-houses of Kàb- 
'%i|s City are public buildings bf -the dty, within tbe' meaning of the 
rifetéif-^worksbfdinanceîahd 'thaï tbe wâtét-works company is bound Ko 
fiirniib yàtefïè* tbéir Uëei free of^tthargé,- othôr' thaa-provided in the 
ordinwce^ 'Motion tos^tasidé i!i6nstiiï àlmied. ' -i s>î 



■ ' Jnr«< DaVènPort, Obièf Supervîsor of Elections. ' 
,, ICirmU à(yûnf S- P- Net» Vark- Octobet U, ISSO.) 

J, EtWfioJ»»— MisooNDnoT oit Cbist Sbpjîrvisoj» — iNSTOifjiTUPjîs, tô Sùpsbvisoes— 

EBOISTÈATION OF VOIBKS. " , •■'■" 

•"■'' Unâër Rev. St tJ. S. §2038, whiclt pitovides tHàt ehlef gupervisoïB ot élections 
. i'kta^dlBcUairge ttaedùtias'impeseidupôn them '^so loas qnfaitliful ançl capable," 
tlje flasuiDg by a oMef suparvlsor to Ws subordinates pt .lnatii;uotl|on8 t^at arç sup- 
stàntlall; and materlally the sam© as othèrs brevionslvîésiued', atid ' a.pprove4 kc 
gçlirle by the district attorii^ ror the tJnited Sïàtes aM tHè jiiâët of the Uiiitëd 
■Sëiteïi'âlstrict Ëou^t, isnev a' gronnd ïor hii reuoval ftott oflLtie. ÎBnch approvalls 
. ànpoiént to repel aùy imputation of bad M^lb . 

A' .United States chlef STipervisor cï élections instrupt»d hls subordinates that, 
uifaèroçrtain circumstances; "ybn ifrUl '* *■ * requir»''tiie statutory oath to be 
put'toïm'àpplicantfor'reglétratiou, Btld "you wlU make ofhtm" certain inqi;iiies. 
H^i that thisshould ba'construedjasa direction to.re^est the state inspectoi^ 
toadininlstertheoaiUi an^iO^^i^S/^he ina,niriesas.provided Ipy the New Yorkeleo- 
tto^ilawSj'andhencethç Ji^truction wasapropér pne. . ' 

3. Sawb^-Rbgisteation— rBOOF o» ïrATttBAiiziWtr. 

ThéioUbwing questions inày beprûposéd'by -a fédéral Sûpe^Tisorof élection to 
stdbélhls|)eËtorspf< élection' asiproper to^beiputto applicaiits for reglstxation, 'sinœ 
they liand to ellcit proof of fiie appUoant's l^tpraUzation,; as, x;qntemplateid ' by the 
elèctlonlawAOf New'yoi'k,,Cl>awsJî."y'.,lg73,ç. 675;) (1) Hîsage; (2) whèthèr 
he hkf servéà in the army, andbêeh.hôuôïaDly disohargéd; (8) Whether nilspàr- 
fentâ, or'èither'of them, h'èSre resided in i1shia<6ohhtry, auditif ào,whethër thôy are 
natut^lizeâi and the time,' i.! e.,:Whethec'they,: or either-of them, were qatnralized 
; bef ç>se the tipplioant h|ec^,e of âge; ; (i) .\si[h^ther he procpired hifl first papera bef ore 
reeeivjng his certificate,, and, if so, whethèr it wàs twô ^eârs bef ore : (5) whçthér 
■ hedpMdrea Ih court, otWhèthôr'mscertiBëértè wàsséhttottinr, orgivenMmelsè- 

wbbïet '(!6K'^b^^^i'^tDio£a «ritneëèiJ<Mtte!h4m when heréc^ 
c,. 8nd,y:»,howlonghe.h!wik}Wwn.swhiM*tfl#s»,- , ;,, . j ,,, . 
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(U éAMB— CHiliBNdUlfa APPLICANM TTOB RBOISTBATiON. 

'An Instruction from the cbief mpérvisor of electioiis for tbe Southern dlstrlot ot 

S9W- York to the élection superrjMgrAtQ challenge an applicant's right to register 
not improper, sinoe Rër. St U; ». g '8012, aùthorizes tne supérvlsbrs to do so, and 
> Bection S028 requires them to be Toters, and votera are given sald authority by 
t^wsN.y.lSTa, 0,675. . , 

H, Bahs— Pbevbntino Beoistbatioit. 

An instruction tbat, if !t sball aiipear that an applioant bas in bis possession a 
oectifipate of naturali^atiop inproperly issued or granted or improperly obtained, 
"you, will see that such pèrsdn Is not tolowed to register, " is not improper, since it 
mére^ advises the use of proper in^ains to prerent his unlawf ul registration. 

ik SaMB— iNTAitp CsBTIHOÀtB OF .NATUBAXIZATldN. 

A» instruction that in sucb case yçu "will take from him'^bls certificate, and at- 
tach thereto a statemoni) of the fa^ts as given by the applicant, etc., is improper, 
Bihcé' it may be oonstrued to requit» tbe stipwvisor to take the oertincate without 
the applicant's consent, or even by force, 'vrhioh he bas no authority to do. 

At ;lùa*. Application for the removal of John I. jDavenport from 
tbe offîcâ of chief supervisor of élections for the southern district of 
Ne* York.: 

His retaoval was aski0d under Bev. St. U. S. § 2025, whlch provides 
that ohief supervisors of élections "shall, so long as fsdthfii^ and capable, 
dischaïge jthe.<4utie3" JUposed uppn them; and a ^açtof fidelity and 
capacily sqch as is conteniplat^ hy tbe statnte yim 9^eged to exist 
because, as chief superviser of élections, he had issued instructions to 
the supervisors of élection as foUows: 

"instbuotions to stjfervisoes of election. 

"Offiob of Chief Supebvisob of Elections, Southebn Distbiot of 
New TjorK. Roojw 100 andj Iô^.iiFoueth FlooBi Uj^ited States 
Cîouet-House. 

., "New YoBK, October 4th, 1880. 
"To Eaeh àuperttsor of Election In tHeCity of New i^ork: You will 
see to.i| that every applicant for registration who is possessed of a so-called 
certifléaté iaf haturàlization purpôrtmg to hâve been issued from the suprême 
and supurior courts in this clty in this year 1868, unless the same was issued 
by the suprême court under date of October sixth, 1868^ and that day only» 
is noti4ë4 ttiàt his said certifïcate )s believed to be false tuid fraudulent; and, 
if hethen persistfl in registeriiig himself, you will challenge his right to reg- 
ister, and reqnire the statutory oaths: to be put tb bim. Upon such challenge, 
after the party is sworn, you will make of him the following inquiries: 
first. What was his âge when be came to this country. 8eco7id. Whetfaer 
he bas 8erv«i4 In. the army, and beèn honorably discharged. Third. TThether 
his parentSi ôr either of them, bave resided in this country, and, if so, whether 
they arei natliralized, and the timeof such naturalization, i. e., whether they, 
or eithér of thèm. were naturalized before the applicàttt for registration ar- 
rived at the âge of twenty-ôné, Fourth. If the answer to question one show» 
.that the applicant for registration wasover the ageof eighteen when he came 
to this oountryi and the answers to questions two and three be in thé néga- 
tive; hesbould then be inquired of as to whether he proçured his flrst papers 
beforérèoeiyirig; his Certificaté, and, if so, whether it was two years before.. 
Pif th. Whether hé personally appeared in court when he obtained his certifia 
cate, and was sworn, or wliether it was sent to him, or given him elsewhere. 
Sixth. Vfheithei^he took a witness tocourt with bim When he receivedhi» 
certlâcatè, àn4, If so, how long be had known the person whO was his wit- 
ness. If, tbe;.boàrd of inspectors décide tbereafter to register any such person» 
yoa will note your corapliance With thèse instructions In your supervisors^ 
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book, against the namë of the applicant, under tbe cointnn headed 'Bemarks.' 
Siich entries will be made in tbe foUowing manner: 'Cballenged and exam- 
ined, and oatb taken.' Yoa will also note in tbe back leaves of yoar book a 
mémorandum of the several persons so notified and cballenged, and of their 
answers to above inquiries. Your rigid compliance with thèse instructions 
will be required. You are f urther directed : (1) Tbat wbenever, upon your 
examinatlon of any person applying for registration, it shall appear tbat such 
person bas in bis possession a certificate of naturalization improperly issued 
orgranted, orimproperly obtained, you will seè that such person is not al- 
lowed to register, and will take from bim bis certificate, and attach tbereto a 
Btatement of the facts as given by tbe applicant, togetber with bis name and 
address, ànd return tbe same with your book to ihe assembly district aid, to 
be for^àr^ed to tbe chief supîprvisor. (2) It bas corne to tbe knowledge of 
tbe chief supérvlsor of élections tbat many persons posisessed of fraiiduient 
and void certificates of naturalization issued by the superior and suprême 
courts in the City of New Yoit in tbe year 1868 hâve torn up or dest^royed 
their certifjpates. tSome of tbese persons bave beretofore been allowed to reg- 
ister upon their claim tp hâve been naturalized, but to bave 'lost their papers.' 
Wbçrè à person seeKs to be registered by reason of bis having beôn natural- 
ized, bemtist producè bis certificate, or be required to obtàin a diiplicate 
tbereof.' If, fôr any Siibstantial reason, such as tbat tbe records of the court 
where tbe applicant was naturalized bave been burned or otberwisedestroyed, 
so tbat be cannot obtain a dupHcate» then the évidence of anyone wbo knows 
tbe fact of tbe naturalization of tbe applicant, or wbo bas seen bis certificate, 
may be récei.ved; but tbe court, and .the dateof tbe naturalization, as nearly 
as possible, iànd the time and citcuûistancès under which the certificate was 
lost, 'ihùst be stated. (3) Each sùpervisor will be carfef ul to inspect each nat- 
uralisation certificate presented, and observe its date, as set forth in tbe foïe- 
part ai the certificate. Tbe date at tbe close is frequently the date of the 
issue Qf a duplicate, and you raust be careful, and not be misled by it. (4) 
Tbe mosjt rigid complia,n.ce with thèse instructions, and tliose contained vipon 
the last page of tbe supervisors' book, is urged. Tbe chief sùpervisor ex- 
pects eâch offlcer to f Ully discharge bis duties. The oflace of superviser of 
élection is iio sinécure, and ariy appointée wbo feels Mrdself unable to prop- 
erly pèrftirm its dutiës had betterresign. (5) The yellow-covered book sent 
youis'the cfbief supervisor's copy, and must be writlen up upon each of the 
stained linea. begini^i^g with tbe first, and must be a copy of tbe otlier book 
kept by you, save tbat it must not be spaced, and no regard must be paid to 
any order of arrangement by streets or bouse numbers, as in yoUr otber book. 
In other words, it must be written up as tbe parties appear for registration, 
linebylinë. 

"Eespectfully, John I. Davenpobt, 

"Chief Superviser of Elections." 

E. E. Andersen and G. W. Wingate, for the application. 
E. W. St&ughton and E. Root, opposed. 
Before Blatchfoed and Choate, JJ. 

Blatchfoed, J. We are prepared to dispose of this matter now. 
The twO judges concur ehtirely iiï their views upon the subject, although 
the décision must be considered as being made by the circuit judge sit- 
ting alpne, with the advice and concurrence of Judge Choate. We do 
not think a case is màde out for removing Mr. Davenport, under this 
pétition. The instructions, so far as the substance and materiality of 
tbeni are concemed, — eVéry tfaing that précèdes the second further direc- 
v.48f.no.7 — 34 
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tioni-r-appear to be the aaimfiwhich were iSBUed pievio»dy=, and; ap- 
psw<^èâ, Bo far as sùch approval'wentv although ex parte, toy the district 
_'àttdt:pêy' ànïl' ty JUjâgé WbtibtférFt'.' Undër such-dreumstances, tbis 
,^<i5^^t.'^bîï!td not bè àut'horized tosay that the reiSsuiri^ df thèse înstruc- 
îtiqns'.was çyidénce 6f want ofSdelity or want.^o'f ,ç,apacity on the part 
:of the Qhief supervisor. ; Certàuiiy, thèse circupj^nces repel ail impu- 
tationsfiof any bad faith on his part, wbile at the same tirae they may 
noi be coficltisive upon this court, ^sitting judîciûUy, as to the propriety 
'of thé itiBtrubtionS. • ■ "'■'■ 

IÏ0i|', as to the iflstructions themsèives. 'Thé'qpestion df their pro- 
priety lias "been argue^ to us, ahcl we bave bëeqàsked to express an 
'OpinloQ lin: regard to th<}m, ^ho «Jecision not to remove Mr. Davenport 
disposeSj perbaps, of the praycK iOf:the pétition; but we deem it proper, 
in vîfe^'o'f the questions involvedy, and of the argutneuts of the counsel 
on b'ôtfe Mdès, to j^ivè rit^r ftipon Ihe instructions, as the vieVirs of 

the c()|jfc tvithoùt ^iaKirtè^^à oj'der whatever'iïi thé premises, except 
tp de)?,y, t|iç ptj^yer of.the petitibqjforthe removalQf Mr. Davenport. 

Wèacegard the inquiriés whioh jhe instructions direct shall be made 
of thé $er»on ptesentingjan 1868 oertificate of naturalization as proper 
dneà% bé îfladJer', We dô not understand thatthere is anything in thèse 
instruiîtiàftSÏ^hîth i$ititénded to interféré in any rnanner with the proper 
prerogàtiV^'.àt^d'dutî'é^ pf tbe'itt^^^^ The înspéctors are to décide 

whether the;apidicant;ia to be regjsierëd or they refuse to reg- 

ister bim,:the reoaedy isiby imndamm frona ibe: suprême court of the 
atàte; arid, if they improperly put his name upon the; registry, undoubt- 
edly Ihei^ is à reraedy. "We do not see anything in theSe instructions 
which' in àhy.'ïrt^riner! militâtes àèlaittst thîs pr'o;position, tf thesé in- 
quirië8i.or any qiher inquirfës, ^r^ âsked oi" the âppliçant, and hé re- 
fuses to answeronewayi.pir the QtJièr, the conséquence willbe tjjiat his 
namé will not be registered. If liesays that he will iiot answer the in- 
qUiiieS because the answers may tend to criminate him, that will make 
no diËfèïènce. He doeà' iibt answery nd matter What the reâson is; and, 
if he says hëwiïl'not îihs*er, he assumes thé cqAsequence. ,' 
\ T^ëseinstruclioné.'iyfiré madë with référence td the régisirçition and 
élection laws of the state of New York, (Lâws N. Y. 1872,. c, 675;) 
and we considerthe inquiries; or questions to be inquiries running pari 
pàsMmth the question^ which are authorized and required by those 
laws to be put^ to a p^rgqp: offering, to vote as a naturalized person. The 
inspectors are not only required to put certain questions, but they are 
authorized to put such other questions as affect the right of the person 
to vote. Such is also the purportof the oath. 

Thevinstructions,di?^iQt| the ,çuperv|sor to challeinge the.jight to regis- 
ter oftftipersonwho persista inrfgistering on an 186.8 çertifieate. We 
think sufficiçnt is shown to warrant, ^n,inquiry into thèse 1868 papers. 
We oannpt go behind, tlje affidavit of , ]!^r> Davenport- ; \V^e bave not the 
faots, before : us uppuiwhich h^ actedi-jandj muet také; his affidavit upon 
that . subject as showjpg sufficiept ;gr<);\jinds for. an inquiry in regard to 
persons offering: to^egieter: on 186§ papçrs. The. right of tbe superyisQr 
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to challenge any person offéring to register is èxpressly given by the stat- 
ute ofthe; United Stateà, (Rev. St. § 2017;) and that statute (section 
2028) reqoires that the superviser shall he a voter. The statute of the 
State gives the light of challenge to any voter. 

The instructions then direct the supervispi* to require the statutory 
oaths to be put to the applicant. That is no more than asking the in- 
specter to put the statutory oath; The inspector is the proper person to 
put thfe statutory oath, and ; be ia, under the state law, required to do 
so. When the oath is put, the applicant is to be examinai. How is 
he to be examined ? The state law provides that the inspector shall put 
the questions. Thèse instructions say: "Upon such challenge, after the 
party is eworn j you will make of him the foUowing inquiries." Further 
on, they «ay: "Whenever, upon your examination of ftny person apply- 
ing for registrationy it shall appear that spch person," etc. It does not 
foUow atall, firom this language, tbat the questions are to be put directly 
by the supervisor to the applicant. They are to be put in the usual law» 
fui way,^through the inspector. That is the meaning, although the lan- 
guage might be made more accurate. The inspector, being by law the 
persoa who is to administer the oath and put the questions, may not put 
the questions proposed by thèse instru'itions. He may hâve bis atten- 
tion called by the supervisor to the advisability of putling thèse ques- 
tions, and be may refuse to put them; but nevertheless they are prôper 
questions for the supervisor to ask to hâve put. 

The thebry of the statutes of the state of New York in regard to regis- 
tratioQ is that the right of a naturalized person to vote, even thoagh he 
présents a certificate of naturalization, is to be inquired into by the in- 
spectors; and there is hothingan the décision of this court in In re Ckde- 
7)ian, 15 Blatchf. 406V which oonflicts or interfères witb this view. 

The insUmotions then proceed: 

"That whenever, upon your examination of any person applyintf for régis* 
tratiohj ItStaHll appear that Sucb person bas in liis possession a eerUHnàte of 
natuialîzation Iniproperly issntfd ot grantedi or Knpioperly obtained, you will 
seé that suCh person is dot allowed to register, " etc. 

That is not an instruction of prohibition. If the inspector is about to 
pxitdown the name ofthe appli<fant as a registered voter, this instruction 
does not me^n tbat the supervisor lis to seize the pen, and take it from 
the in^peotor's handr anfj thus preventthe registering. It merely means 
that the supervisor is, to use proper means to see that the inspector dpes 
not register the applicant. But, of course, the inspector may still regis- 
ter him. The form of expression! is, perhap^, not as accurate as it might 
be, but at the same tinjp it isA form not improper to bave been used; 
and we do not understand thatil confiicts in any manner with the ir^e- 
dom qf açt^O ofthe inspector. 

The içs^mstion prpi5èç|is: 

"And wili take frorei hïm his certificate, ati(3 attach therétô a statetaent of 
tlie fàctè 88 given by the applicant, tôgether witli liiS name and addrèss, aild 
retnrn th«^ «atne, with yoar bouk, to the asstftnbly district aid, to be fdrWafded 
to the chief supervisor. " 
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That portion of this instruction we regard as unwarranted, and not 
lo he supported. We regard it as tending to a breach of the peace, and 
astotally unauthorized under the circumstances in respect to which it 
is given. If a pe;son is arrested, under section 2022 of the Revised Stat- 
utes of the United States, by a deputy-marshal or a superviser, for ille- 
gally attempting to register, and, in: connection with that arrest, the in- 
criminating and inculpating certîficate is taken, together with the person, 
before a magistrate, that muy be a proper proceeding; but it will be a 
very différent proceeding. We do not think that the words, "will take 
from him his certificate,"are capable of the modifîed construction sought 
to be given to them by one of the counsel, — that the superviser is merely 
to receive the certificate if the person gives it up. It is capable of a 
différent construction. Moreover, in the pétition in this case, it is 
stated that in several cases the certificate bas been taken feom the appli- 
cant, and on bis demanding it back the superviser bas xefused to return 
it. If it is BUbtiiitted to. the inspfiotor,and the inspecter passes it to the 
superviser, and the applicant then asks to bave it returned to hini, the 
withholdirigit then by thesnpervisor amounts toitbe same thing as if he 
had taken; it forcibîy from the applicant. We do not think that that 
pertion,of the instructibn can be uphekl. 

Ii| regaMto the point taised by Mr. Wingate, in his las^ observations 
to the court, abeut the .évidence toibesubmitted as to naturalizationir-^ 
either the original certificate or aome substituted évidence,— it would 
seem that perhaps the instruction goes a little fceyond the intent of the 
state statuts. The state statut? seems to be that the applicant is to pro- 
duce the original certificate of naturalization, if he can, but that, if it is 
lest, he may show the fact of his naturalization by other ëvidepce than 
the production of a duplicateof such certificate. . This instruction seems 
to preceed upon the principle that the best attainable évidence must be 
produced, — either the original certificate or a duplicate. It says : . 

"If, for any substantial reason, such as that theirecords of Ibe.çpqrt whera 
the applicant v»as naturalized hâve been burned or other wisedestroyed.sp 
that he cannot obtain à duphcate, then the évidence of any one who knpws 
the fact of the naturalization of the applicant, or who has seen his certificate, 
may be recel ved." 

This is stated as thé opinion of the chief superviser of élections. ■ It 
may 01* may not be acted upon by the ihspectors. It woùld se^m, so 
far as the court now perceives, ta be a departUre somewbat froM what 
is required by the state statate. We bave not had an opportunity to 
examine it with care, and it has net been commentëd upon by thé 
counsel for the chief superviser. But the departure is net a %'ery grave 
or serions orie;' and -the matter is, Unquestiofaably, to be regûlated by 
thé inspectors. If the superviser sees fit to say to the inspèetbrs, under 
thèse instructions, that the state law is so and so, and it ië hbt, the ih- 
spectors know better, for they bave the guidahde of the istatè law, and 
of the instructions to them thereunder; and they will continu^ to act as 
they see^t. The instruction in question, though it may be erronepus, 
is not suôicieut ground for reœoval, and dœs not require more serions 
comment. .'■■; :■-■■.,' ■ 
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Thèse are our views on the subjeqt, in which both judges concur. 
They cover the whole gronnd; and my associate, Judge Choate, says 
that he has nothing to add. 



COMMISSIONEBS OF THE SjNKINO FimP 07 LODISVILLE d ol. V. BuCENEB 

ef al, 
(Circuit Cmirt, D. Kentuehy. December 1, 1891.) 

1. CiRCtJiT Courts— JuKisDiOTioS— Suit TO Rbcovbb Intbbnal Taxe». • 

A suit against an internai revenue coUector to recover taxes alleged ,-tQ baye been 
lllegally coUected Is cognizable in the circuit court, botb under Eev. St. U.. S. S 639, 
giving that court jurisdtclllon of causea arising ùnder afay law providing internai 
revenue, and under Act Con^. March 3,1887, giving it jurisdiction ot causes aris- 
ing under the laws of the United States, 

S. LiMiTAïîôK or Actions— DBMnBREK. 

In.a suit to .recôver internai revenue taxes Olleged to hâve been illegfillj; collected, 
wherethe complaint shows that more than two years bave elapsed, and it is there- . 
lore barredby Rev. St. U. S. S 8237, the barmay be raised l^y demuirrerV since that 
section contains no exceptions. ' - ■ 

8. Internai. Revenue — iLiifioAL ïàxationi— Suit to Rï>opvbb. 

As the right to sué the United States through its colleotors, to recôver taxes al; 
leged to hâve been illegally collected, is only a remedy given by stfetate, no- sucti ' 
right exists, unless the conditions prescribed by Rev. St. U. S, §§.3326, 8227, are 
strictly cdinplifed with, nanieily, that axiappétU must flrstbe taken tb the camtnis- 
sioner of internai revenue, and the suit must be brought wlthin tvro'^ears from the 
date of his.decision. ! ; ) 

4. Limitations pp Actions— Cul,im bt Citt. ,, 

The rule that statutes of iUnitation do^ot nin against the Qtate does not apply in 
favor of a dity, in virtUB of thè governméntal powers exercisëd by it, in respect to 
' a claim of thé city against the United States for taxes alleged to havâ been illegally 
collected. 

B. Samb— Removal OF Bas. -, 

Apt Cong. June 16, 1890, authorized the secretary. çf the treasury and the com- 
mis'sloner of internai revenue to audit and adjust the claim of the eity of Iiouisville 
"for Internai revenue taxes on dividends on shares of stock" owned by the city !n 
the Louisville & NashvUle Railroad Company, "to the estent that such taxes 
:were deducted from any dividends due and payable, " and to pass upon the olaim 
"in the same manner as if said claim bad been presented and prosecuted within 
the tltne limited and flxed by law. " HelcL, that tnis removed the bar of the stàtûte 
of limitations against the daims specified, In respect both to taking an appeâl from 
the colleotor to the commissionetr gf internai revenue, as providecl in Bev. St. U. S. 
§ 3226, and to the time of biringihg' suit, as provided in section 3227. 

«. BamB. 

But the words of the act, "taxes on dividends on shares of stock" owned by tha 
olty, do not include taxes patd by thè railroad on its gross receipts and on undivided 
profits, and the bar is not removed as to a claim theref or. 

7, Same — Intekest oif Illégal Taxes. -i , 

As the taxes were originally paid without protest, and no appeal was taken tothe 
commissioner of internai revenue, and no demand made for repayment,' no in- 
terest would hâve been aUowed on the claim, gnder the gênerai policy of the gov- 
ernment, if it had been prosecuted bef ore the statute had run . to completion ; and 
tfaèrefore, as the act of 1^90 autborized judgment to be rendered on the claim "in 
the samâ manner and with tbe same effect as if said claim bad been presented and 
prosecuted within the tIme fixed by law, " no right to interest was given thereby. 

At Law. Action by the commissioners of the sinting fund pf Louis- 
Tille, Ky., against Lewis F. Bnckner, as exécuter of James F. Buckner, 
And othèrs, to recover taxes alleged to hâve been illegally collected by 
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JaniesF. Buçkiiel*, ias collecta bf îfatçtnal revenue for the United Statôg. , 
Héard on derhïtfrèt to ttie biïl; Deriiiirref sTlst^med. ■ 

Albert S. Wûlis and F. T. Fox, for plaintiffs;'" '' '' ' ' " 

George W, Jolly, U. S. Atty., for défendants. 

Barr, J. The plaintifife sue the défendants, who are the executors 
and heirg of James F. Bueknçr, for varions sums of money, which he, 
as coUector of iriterûâl rëvèhuè for this district, rèceived before the 
Ist of May, 1872, and which they allège were taxes illegally assessed 
and collected qf the Louisville & Nashville Railroad Company, under 
the authority of Varions acts'of cohgress. The city of Louisville was at 
the time a large etockhol^er in said railroad company, and plaintiffs 
daini thatthe taxes which were assessed and collected of said company 
on thë çity's shiwe of the gyoss earhîngs, the undivided surplus, and the 
dividende (cash and stock) -of said company were ille^ and invalid. 
Neither the city of Louisville nor the coinmissionérs of the sinking fund 
had made application to hâve said taxes reiunded within the time or in 
the m^nner re(j;uîred by the acts of congress. Congrfiss.'by an act ap- 
proved June 16, 1890, and entivled '"An act for the relief of the board 
of the commissioners of thé Binking' fand of the city of Louisville, Ky.," 
enacted as ibUowé; 

"Tbat the sécçèWy of tbe treaâùri' and the commlssioiier of Internai rev- 
enue be, and they are bereby.«Juthorized and required to audit and adjust the 
claim of tbe board of tlie sinking fund commissioners of the oity of Louis- 
ville, Kentucky, for internaj revenue taxée on dividends On shares of atoclc 
owned by said i^jplrà for said çlty bf Louisville in the Lônisvilleand Nashville 
Raijroad Cbiiipainyï lo tlie extent tliat such taxes were tleductedifrom any div- 
idends due and payable to said board, and to pass upon saldclaim, and render 
judgtnent tberebn in the same manner, and with the «ame effect, as if said 
claim had beèii prèsénted àïiâ prosecutëd within the tibie limited and fixed by 
law." ,,;'■..,;',,;„■'. ■ , [: , 

The plaintiÊTs presented ihdr daim iinder this law, and the secretary 
of the treasvlry â!nd coramis^ioner of internai revenue allowed them $42,- 
514.03, which bas been paîd by the United States. This sum was the 
taxes coUectbd' bn the dividentà, hbth cash and stock, which were de- 
clared by the railroad company and paid by the city of Louisville. 
Thèy, howëver, reiused tp allow any interest, or te ïçfund the taxes 
which had bèén collected on the gross receipts, and the iaxes on the un- 
divided profits or surplus. 

This èi^îï, is:;brought to recover interest on $9,494.72 from May 9, 
1872, whdch sum is the «.mount of taxes he collected on dividends be- 
longing tô tp^ city, of Louisville, and Which had been refundèd to plain- 
tifls withomt interest; and the sum of $4j590.57j which is the city's 
share of th'é' taijfeâ Xllègéd to liave been rèceived by said Buckner, as col- 
lector, from the raijroad company, on its gross reçeipt?, with interest 
from Noveinbët àS-'ïS70:;aiid$l, '704.20, which làHhé taies alleged to 
haye been collected by Itïîm oh thè city's share of tbe ùhdivided surplus 
or profits, with ihterè'st'Mm'ïîovènabér 10, 1871. 
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The défendants have demurred lo the pétition, and bave alleged sev- 
eral grounds therefor, The first is that this court has no jurisdiction. 
The plaintitîs and défendants are citizens of the same state, but we think 
this is a cause arising under a law of th? United States providing inter- 
nai revenue, and is ohe of the class of cases of which the circuit court is 
given jurisdiction by the fourtb subdivision of section 629, Rev. St. It 
is alsp a case arisi^ig uri,der the laws of tiie United States, and is within 
the âi;st clause of the act pf Harch 3, 1887, which gives the circuit court 
juriadiction of causes arising "undér the lâws of the United States. 25 St. 
at Large, p. 434. This ground of demurrer is theœfore overruled. 

The second ground is that the pétition shows the plaintiffs' cause of 
actiçm accrued more than two years before the commencement of thfs 
suit, and is therefore barred by section 3227, Rev. St. The bar of a 
sUiflle of limitation may be raiped by demurrer when there is no ex- 
ceptiori to the statqte, apd the pétition shows the bai: of the statute cûm- 
;pleie. ^ank v. Lmery^ 93 IJ, S. llyBmk y. Cfcirpenfer, 101 U. S. 567; 
^nfcinv, Turneu;^ 2 Bush, 655; ChUe^v. Drahe, ^ }/Letc. (Ky.) 146, 

In cases like this one, thete can be no doubt of this, asljie action is 
really a statutpry remedy, and an indirect action against the United 
States, although nominally against a collector for the recoyery of taxes 
illegally coUected by him. Tjie appeal of the commissioner of internai 
revenue to refund taxçs illegally assessed and collected, and then a suit 
within. the time provided by the statute, ig a conditipn précèdent. The 
suprême court, ift discussing this subject, lays down this raie; 

: "4'" allowance by the commisBioner in this class of cases is net the sii^ple 
pafising bf an ordinaryclaim by an ordinary aiccounting ofBcer, but a state- 
iriént of âccounts by One hàviilg authority for that pûfpose, under an act of 
congréss. TJntii.an àppeul is taken tq the commissioner, no suit whatever 
can be âiâintained to recover back taxes illegally assessed or erroneously paid. 
If oti the appeal the claim ia rejëcted, an action lies against the coliector, 
(Rev. St. § 3226.) and through him, on establishing the error or illegallty, a 
recoyery can be liad. If the çlaitn is allowed, and paymeiit for any cause re- 
f usçd, suit may be brought in the court of daims. THis, as it seems to us, 
is the logical resuit et the législation of corigféss upon the sùbject. " U. 8. v. 
JBank.mV.&.VSi'^ 

An action like this one is not a commpn-kw action for money had and 
received, but is a remedy given and regulated by stafcute. See sections 
989, ?220, â226-3228, 3689, Rev. St., and Cheatam v. U.S., 92 U. S. 
85; Jarm^v. Hicjcs, 110 U. S. 272, 4 Sup.' Ct. Rep. 6; Ârmm v. Mur- 
phy, 109 U. S. 238, 3 Sup. Ct. Rep. 184, 115 U. S. 584, 6 Sup. Ct. 
Rep. 185y Savings ^^rwt. v. BUdr, 116 U. S. 200, 6 Sup. Ct. Rep. 353. 

The ingenious argjament in the able brief of the counsel for the plain- 
tiflf, to prpve that the limitation of the statute as 1^ the time of bringing 
suit does not apply. is not conyincing, because,a,s we hâve seen, tHe 
remedy they are pressing is a statùtory one, given byçongrçgs.by which 
the Unjted States is beiijg sued indireçtly through a suit against a cql- 
léclo^of the internai, reyenue. This ^«jmedy is given only when the 
atatufe isfolloweîi, ,and 'tvhei^jtbe suit is l)rought within the time desig- 
_pate<i, ip Ibe statute, and there is no exception, in this act in favor.of 
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even a state of this Bnion, much less a city. The statutory remedy must 
be pursued as granted by congress, else there is no right of action. But 
if this action was a common-law one, for money had and received, we 
ihink the bar of the statute of limitation would apply to the plaintiffs' 
action, if nothing else appeared. Assuming that the holding of stock in 
the Lbuisville & Nashville Railroad Company by the city of Louisville 
is not merely a priva te property right, but is a public right, and is the 
exercise of governméntal powers pertaining to Sovereignty, the maxim, 
nullum i^pm occurrit r^i, is not applicable. This maxim is applied 
only to the sovereign or government that bas enacted the limitation act. 
ïf fdreign nations, subjects or citizens thereof, or mtinici pâli lies deriving 
their j)QWer from a country other than that which has the act of limita- 
tion, sëèk the tribunalô of the latter country, thoy are not entitled to 
apfply this maxim, and wili not be ^Cepted frotii the limitation, unlesa 
the àçt cif limitation èifîciepts them îo terms. The states of this Union, 
as betwe^n each other, oè as betWeen thèm and the United States, are not 
excépted from acts of limitation as to bringing sûits, by the application 
ôf this maxim. 

The plaintiffs' claims, as set out ih the pétition, are barred by the 
statnte,' iinless the act ûf Jline 16, 1890, has prevented the bar. If this 
action wâjs bne against thë defendàhts individuaily for money had and 
reèeivôd for their use, thé act of June, 1890, would not, wë think, pre- 
vent the running of the limitation. But wé hâve seen that it is, in 
effect, a statutory action against the United States; indirectly to adjudi- 
catè aild ascertain the amount due plàintiff. In this View; 1 am of the 
opinion the bar of the statute is lifted.as to the çlaim bpvéred by this 
act. , It may be urgeçi that the bar of the statute as to tlje time of pre- 
senting the asppeal, under section B226, is aU that is lifted by this act; 
but the act should be liberally construed and applied to section 3227, 
as wellaa section 3226. 

This act requires thélclaim of thé board of sinking fund coQimission- 
ers of thé city of Louisy^lle to be audited and adjusted; and the inquiry 
is, what is that claim? The act itseïf ariswers the inquiry, and describes 
it as being "for internai revenue taxes on dividends on shares of stock 
owned by said board for said city of Louisville in the Louisville & Nash- 
ville Railroad Company, to the extent that such taxes were deducted 
from any dividends due and payable to said board." Thus, to corne 
within the description, plaintiffs' claini must be for taxes on dividends 
on sharea of stock owned by plàintiff, and which were deducted from 
said dividends. The taxes paid by the Louisville & Nashville Railroad 
Company on its gross receipts, undér section 103 of the act of June 30, 
1864, are not, by any possible coûstrùction of this law, a tax on divi- 
dends owned by plàintiff, and from which the tax was deducted. The 
tax was upon ail of the receipts of the tailroad company, without regard 
to their 6ource or use, and is in no s^nse a tax on a dividend on stock 
owned by plaintiffs. "Dividend" is defined by Webster thus: "A sum 
divided; a division; a part or share made by division; the percentage 
divided; applied in cases of the pro rata division of assets among cred- 
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itors, or profits among stockholders." A cash dividend in corporation 
law is, we think, a division made between stockholders by the légal au- 
thority in the corporation of a part of the assets of the corporation, usually 
eut of its profits, by which the stockholders become, and the corporation 
ceases to be, the owner of so much of its assets thus divided. A stock 
dividend is unlike a cash dividend, in that the assets of the corporation 
are not divided, or the property therein changed, but the stock is increased 
and divided, and the separate holdings of the stockholders increased to 
the èxtent of the dividend declared. Neither is the surplus or profits 
of the Louisville & Nashville Railroad Company, which were undivided, 
a "dividend," within the meaning of this act of June 16, 1890. They 
Were assets belonging to that company, and did not belong to the 
stockholders until made thcir separate property by a division m^de 
by the proper corporate auliiority in the shape of a dividend. This 
was not done; hence this surplus was not a dividend, nor was the tax 
on it a tax on a dividend. The allégation of the pétition that this sur- 
plus or profits were undivided dividends does not make this surplus 
dividends, within the meaning of the act of 1890. Neither the gross re- 
ceipts or the undivided profits of the Louisville & Nashville Railroad 
Company taxed, are within the description of claim of plaintiffs which 
was to be audited and adjusted under this act. If we were allowed to 
consider the reason why the actconfined the plaintifis' claim to dividends 
on stock out of which the taxes had been deducted, it might perhaps be 
found in the fact that thèse were the only taxes the city directly paid. 
The other taxes were assessed and paid by the Louisville & Nashville 
Railroad Company on its own property, and not upon property belbng- 
ing to the city, as between it and the city. The taxes levied under sec- 
tion 122 of the act of Juhe 80, 1864, was upon income. In the one 
instance it was upûti the income of the city, and in the other upon the 
inçoiQe of the railrpâd cotnpany from its profits which remained undi- 
vided. The reasôiiing of the court in U.S. v. RàUroad Co,, 17 Wall. 
824, recognizes this distinction;, hence held the tax illégal in that case. 
But, whatever may bave been the reason for thus confining plaintiffs' 
daim to ône for taxes paid on dividends, we think the construction 
given the act by us is certainly correct. 

The only remaining question is that of intereston the $9,494.72 from 
May 9, 1872. This sum has been refunded without interest, and 
plaintiffs claim they demanded it of the secretary and commissioner, 
and it was refused, in 1890. This claim must be considered as one 
against the United States, because, if it be regarded as one against the 
coUector individually, it cannot be sustfiined at ail. There is no alléga- 
tion to take it out of the bar of the statute of limitation as a claim against 
the collector individually. The act of June, 1890, provides that the 
secretary of the treasury and commissioner of internai revenue are "to 
pass upon said claim, and render judgment thereon, in the same manner 
and with the same effect as if said claim had been presented and prose- 
cuted within the time limited and fixed by law." Ail right of action 
against Buckner individually, if the plaintiffs ever had any, was abso- 
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lutely barred by the statute of limitationi and cleady thèse words do not 
ïestore the right. CongT^ss may bave àuthority to enaCt sUch a law, 
but tliis one is evîdently intended to lift only the bftr of the statut© as to 
tlïè United States. It would require clearand explicit language to make 
Buékner personally liable for a claim from which he was aiready freed 
by thè bat of the statute of limitation. Indeed, Buckner would not be 
persontlMly liable for thèse taxes, for another reason, and tbat is, there 
was lio pïotest or objection made to his collection of them; The alléga- 
tion ié that thèse taxes Were iîaid by the Louisville & Nashville Eailroad 
Gompahy without the kûOwledge or consent of the plaintiffs, but there 
is none that the railroad company protested or objected to their collec- 
tion orpayment. Thè question of interest,asaclaimagainst the United 
States, is one not free from difficultyiand I haveread with much pleas- 
ùre and ehlightenment the brief of the leamed counsel upon this sub- 
. ject. Itis, ho*ever, not in point to show that recognized writers upon 
international law déclare ' that interest is demandable between nations, 
northat the United States and other nations hâve demanded and received 
interest in certain cases of indemnity , a^d compensation for injuries done 
their subjects or citizensi The city of Louisville, as well as the state of 
Kentùcky, is a part of the United States, and I présume tiie rule as to 
the payment of interest is the same between the United States and the 
city of Louisville as that between the United Slates and any citizen. 

The rtile is stated thus in U. S. v. Bayard, 127 U. S. 260, 8 Sup. Ct. 
Eep. 1156, viz.: 

"The case, therefore, faila within the well-settled principle that the United 
States are not liable to pa!y interest on clàiins against tbem, in the absence of 
express stàtutory provision to that effect. Zt bas been established as a gên- 
erai rule in the practice of the govemment that Interest is not allowed on 
daims against it, whether such claim^originatein contract or in tort; whether 
they arise in the ordinary business of ad|ninistration, op nnder private acts of 
relief paBS«-d by congress on spécial application. The only recognized excep- 
tions are/ythere the govérnment stipulâtes to pay intei-est, and wbere interest 
is givenexpressly by an aet of congress, «ithér by the name of interest, or by 
tbat of damages. * * * <Hot only ia< this the gênerai principle and set- 
tled riile of the executive departineiitof the govérnment, but it has been the 
rule of the législative department, because congress, though well knowing 
the rul^ydiserved at the treasury, and (r^uently invited to change it, has re- 
fused to pass any général l^w for theàllowance and pigment of interest on 
claims agàinst the governtûèht." 

See, âlsb, OTson v. W8i,100 Us 8; 43; HarveyV, U. S., 113 U. S, 
243, 5 iSnp. et. Rep. 465. , 

The inquiry is whether congress has by an act, either gênerai or spé- 
cial, given OT allowed interest on: clairiis which œay be allowed under 
sectioft ' S220. Tbat section authorizes the commissioner of internai rev- 
enuej'uhder such régulations as may beprescribed by the secretary of the 
treasury, to refund andpày backalii taxes erroneously or illegally as- 
sessed Or coUeeted, and àll penalties; ooUected without authority, and 
also to repay any coUectoir the fuil amount of such sums of money that 
may be recovered against'ihim in aây cojirt for any internai taxes col- 
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kcted by Mm, witbtbe cost &r\i expepses of suit, but is silent as to in- 
terest. Section 989 provides tb^t ïvhen a recoyery is had against a col- 
lectOE! or other officer of tbe reveouiç, for any officiai ftct done by him, 
or for any money paid to him, and by him paid into the treasury, in the 
^iWormance of hiS' officiai duty, and thç court certifies that there was 
probable cause for the àct doiie by thè' bollëctor or other officeri no exé- 
cution sball issue against siich cbllector or othér offiètsr, but théaniount 
so recovered shall, upon final judgment, be provided for and paid out 
of tilï'é proper appropriation from the tïôaisury. But the section is silent 
as to jnterest, either before or after judgment. Tho permanent appro^ 
pttâtibii pf 1874 lis "to reftiiid and pay back duties erroneously or ille- 
gallyiasa^ssed or collècted uhder the internai revenue la ws." Rev. St. 
p», 75!5, § ^689. This section is silent ag jto interest oh monéy refundëd 
for taxes illegally or erroneously coUeçteà. Section 1090 provides that 
"no interest shall be allowed on any claim up to the time of the rendi- 
tiônbf judgment tbereon by thé court of claims, unless upon a contract 
expressly stipulating for the payment of iaterest." This, of course, does 
not bind this court, but it does show a gênerai législative intent not to 
allow interest on claims, in the absence of an express contract to do so, 
or an express provision of a statute. 

The suprême court bas decided, in considering the efiect of a certifi- 
cate Of probable cause, under section 989, that sucb a certificate prac- 
tically couverts the claim into a claim against the government, " but not 
until then." <7. S. v. SAejinan, 98 U. S. 667. The court was constru- 
ing section 989, but this does not apply to section 322Q, as to the ne- 
cessity for such a certificate. The court, in a subséquent case, decided 
that the commissioner of internai revenue might, under section 3220, 
pay a judgment rendered against a collector directly to the plaintiff, who 
recovered the judgment against him, and that, too, when the trial court 
had refused a certificate of probable cause. U. S. v. Frerich, 124 U. S. 
315, 8 Sup. et. Rep. 514. 

The counsel refer us to eeveral décisions which they claim snstain 
plaintiif'sright to interest. Thèse wiU be briefly considered. The cases 
of Durand v. Lawrence and Ehdmer t. Maxwell, 2 Blatchf. 399, and 3 
Blatchf. 124, were customs duties, and they were decided in 1862 and 
1853. In both cases the importers protested. The case of Whiie v. Ar- 
ihw, 10 Fed. Rep. 81, was also a customs duty case, and the question 
was whether the judgment for customs duties which had been illegally 
exacted should bear interest after rendition until paid. The United 
States had paid the àmount of the judgment, but declined to pay inter- 
est from the rendition of the judgment until payment, although there 
had been a certificate of probable cause given by the court at the time 
of the judgment. The court decided the United States was not bouhd 
to pay the interest on the judgment, and ordered a satisfaction of the 
judgment to be entered upon the motion of the United States. I do 
not understand that the court intimated an opinion that taxes illegally 
collècted bore interest from the time of their exaction. The case of U- 
S. v.'McKee, 91 TJ, S« 442, was a revolutionary daim, and the question 
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■wras as to tlie proper construction of a spécial act of congress allowing 
tiié daim. The claim was referred to the court of daims— 
"li^ith fuli jurisdiction to adjust and Settle the same, and, in making such 
adjustméht and settlement, the said court shall be governed by tbe rulea and 
regulaticijls heretofore adopted by thé TJjiited States in the settlement of like 
casesi giying proper considération to officiai acts, if any hâve heretofore been 
had iD cioçnection with tbis daim, and without regard to the statute of limit- 
ation.». 

The court of daims allowed intçrest, and the suprême court affirmed 
the décision. , The court says : 

"Tiie flftb fleotion of the act of August 5, 1790, already referred to, direeted 
the cpmmissioners, who under that act were to settle the clairns of the states 
against the gênerai goverAment, to allow interest, and, but for the bar of 
time in that act, this case wOuld bave corne under that statute^ The act un- 
der whlch thé court of claims took jurisdiction of this case direeted it to be 
•goveirned bj^therulesand régulations heretofore adopted by the United States 
in the settlement of like cases.' Tiie Is a, like case to those in which interest 
was to be allowed by the act of 1790/î 

Wethihk thére is nothing in that case which throws any light on the 
question of interest in this case. The case of Bartda v. Eedfiéld, 23 
Blatchf. 486, 27 Fed. Rep. 286, also teported in 16 Fed. Rep. 336, was 
whëre a jud^ent in the nature of spécial verdict was by consent entered 
for interest oh taxes (customs) illegally exacted, and the effort was made 
many yeàrs thereafter to set it aside. This motion rather indicates that, 
but for thè consent order, no interest would be allowed, though the court 
did nôt (Eônsider that question. The suprême court, however, in a sim- 
ilar case against Redfieldj refused to allow interest on a spécial verdict 
of like kidd, because there had been à delay of many years in bringing 
the case tô final jtadigment. Redfièld^v. JrowCo., 110: U. S. 174, 3 Sup. 
et. Rep. 570. ' 

The ease of J&'sHrte v. Van Arsdak, 15 Wall. 75, is important, and, as 
far as it décides, is very much in point. There the lower court in- 
fitructed thé^luij that— • << î - !■ ' . 

"If thë colléCtiiig ofiBcer had notice^ at the time.of payment, from the taxed 
person, that thetaX was illégal, and that be would take measures to recover it 
back, the action may be maintained f^rall tbe taxes paid; and that if tbey 
found for plaintiflthey might add interest." 

Both instructions were sustained by the suprême court. Chief Justice 
Chase, delivering the opinion, said: . 

"Taxes ilîegaJlyassessed and paid may always be recovered back if the col- 
lecter understànda from the, payer tbat the taxes are regarded as illégal, and 
that suit willbeinstituted for the refi^nding thenj. * * * The grouhd 
for the refusai tp allow interest is the presumption that the governmejit is 
always ready and willing to pay its ordinary debts. When an illégal tax has 
been collected^ the citizen who has puid it, and bas been obligpd to bring suit 
against thé collector, is, wé thlnk, entitled to interest in the event of recov- 
ery from the time of the illégal exaction;" 

The court had previousiy dècided that a person who voluntarily paid 
illégal taxes côiild not recovéi- them fïom thè collector, but that if he paid 
Buch taxes under protest, or àt the tihiie of payment gavé notice to the col- 
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lector that be intended to bring suit against bim to test tbe validity of tbe 
tax, be could maintain an action of asmmpsit against tbe colleclor. PhU- 
addphia. v* Colleclor, 5 Wall. 782, Tbe court, bowever, explained in Col- 
lector V. Hubhard, 12 WaJl. 12, tbat tbis action of aasumpsii was not a 
commott-law action based upon an implied promise of tbe collector, be- 
cause, if that was tbe fact, a good défense to it would be that tbe law 
required tbe taxes to be paid into tbe treasury of tbe United States, and 
tbat he bad paid tbem over in obédience to tbe law, but said tbis action, 
in form ossumpsit, was really a statutory remedy against tbe collector, to 
ascertain and détermine tbe liability of tbe United States. We under- 
stand tbe présent law not to require a protest at tbe time of payment, 
butan appeal to tbe commissioner of intetnal revenue will be sufficient. 
We, bowever, tbink tbat j if tbe United States is liable for interest at ail, 
it can only be from tbe time of a protest, if one is made, or from tbe 
refusai to refund, after tbe appeal to tbe commissioner undèr section 
3220. Any otber ruie would be unjust. If tbe taxes are voluntarily 
paid, tbe United States is not in defaultin tberepayment until a demand 
or ptotest. In tbe case ait bar, tbe United States would not, in the ab- 
sence of a statute of limitation, be in default as to the refunding of thèse 
taxes until a demand was made upon it to refund. Neither the United 
States nor its collector, Buckner, could be presumed to bave known thèse 
taxes were illegally collected. The illegality depended upon the fact 
tbat the city of Louisville was a stockholder, and to that extent only was 
it illégal. Tbe assessment and payment were both priina fade regular 
and légal, and, as far as tbis record shows, thé United States bas never 
been in default as to the refunding of thèse taxes. In the case of Bailey 
V. Railroad Co., 22 Wall. 604, and 106 U. S. 109, 1 Sup. Ct. Rep. 62, 
the taxes were pa,id under protest, and after the railroad company's prop- 
erty bad been taken under distress warrants. In that case interest was 
aHowed: frona tbe time of payment. Se^ In re New Yorh C. & H. R. R. 
Co., 6 Ijawr. Dec. 137. I cannot find that tbe question of interest was 
cohsidered b^ tbe court, though Judge Lawrence, then comptrofUer, 
seems subsequently to bave protested vigorously against it wben it was 
ibo late to make the question. 

If we are correct in our view of tbe law, the only possible claim for in- 
terest must ;bè, ba,sed upon |.be açt of 1890. That act must not only bave 
lifted the statute of limitation, but bave conferred tbe rigbt to interest 
from the time of the collection from the railroad company, or from two 
years after this collection. Tbe language of tbis act is "to pass upon 
said claim, and render judgment thereon, in the same manner and with 
the same effect as if said claim bad been presented and prosecuted with- 
in the time limited and fixed by law." Tbe claim as described was for 
tbe taxes illegally collected, and the interest was an incident to the claim, 
if allowed. It would be compensation givenfor tbe use of themone}' — 
taxes-^withheld, or in the nature of damage for the delay in refunding 
it. But, cbnsidered as a claim, there was none at the time of tbe pas- 
sage of the law, because the necessary steps bad not been taken. Con- 
gress must tberefore bave intended merely to lift the bar of tbe statute 
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ioft limitations, aMdalIoWlbâ claim; asi describèd in .tbe act to be pasaed 
-tipân with the same effect as if it haé beèn presented within othe time 
limitéd; or nok only to db this, bult^ in addition,' togivô plaintiffs the 
right tointerest, which they did! uôtiihen ihave, and could not bave rer 
colyçred, if there bad been no bar.of the statute of limitation. It seems 
to>tneîthe {iroper constrilction of tbé âct is tbat congress only intended 
to prevant tbe: running of the atatutâ of limitation by allowing tbe claim 
to bBconsidéred and paàsed uponwith theBameeffect Ëa if there was no 
eucb statute, and did not intend. toinoreaseplaintifis' existing rights by 
giving a âemand.made in 1890 tbesame effect, as to interest, as if it bad 
been ma<îéiin 1872. I;am incliued to the opinion tbat the law, as an- 
nouhced in LffirsJfcine V. Van Aradàh, 16 Wall. 75, bas been somewbat 
modifiedj as tb interest on taxes ill^àlly colkcted, by thelater cases. Sée 
U:S.v. Bnyard,12'l U. S. 260, 8 Sup; Ct.;Rep..li56; Stuart v. Marnes, 
43' F-ed. Rep. 281. But, assuming the law as laid down by Chief JtiSr 
tice Chase is.unmodified, the plàintiffs cannot recover interest in this 
case, bécanse they baye, not takén the necessary stepè to entitle them to 
it, and the act of June, 1890, bas hot^given it to them. We cOTiciude, 
thetefore, that défendants' demurrer niust be sustained to the entire 
claim iand pétition, and it is so ôrdered. 



HitîKs V. James' Adm'x. 

i ICireuU Court, E. JD, Vifginia, Jannary, 1882.' 

IRTKR^àL RSVBim&— BbCOVSBT OP TaJCBS IliBOAIiX PaIIV— PraSESTATIOH o» Claims 
— LWITAtlOKg. 

A olaliQ for the refundlng of taxes alleged to hâve, ^been Ulegally coUeoted was 
bladë to tbe comnilBsioDer of interaal reVeoùe upon form 4,7, prescribed by the de- 
partmebt: for olalms "for the remlsàloti of taxes Improperly assessed," instead of 
upon forrn 46, for claim8,"for tBze9'improperly pald, "ai^d waa rejected. Af ter a 
loué delày, ^uséd.by loss'of paperS tiy the department, it was at leagth presonted 
ott fonii.4«, Bupported by the proper'affldavUs. Aot Ccmgr. July 18, 1868, c. 184, § 19; 
as amended by Act Cong. June 6, 1872, c. 815, § 44; déclares that oo suit shall ba 
maintained to .recover taxes Uleéally coUected until Claim bas been màde to the 
commlssioner and a décision bad thereon, èr until the décision has been delayed for 
more than six months; and. tbat no suit o&n be brought more than one year after 
his décisiOQ. JSêld, that tbe claim tras bot in shape for décision on the merits un- 
til the la&t présentation, and, tbe décision beSng delayed more thab six months, 
. .spit could be Drought, nctwithstanding that more than a year had elapsed since the 
first rejèctloh, and that tbë commiasioner refused to aot ou the gronnd that the flrst 
rejeotlcn was final. i 

Atlaw. Action by s. D. Hicks againet the adininistratrix of William 
James, deceased, to recover taxes alleged to bave been illegally collected 
by him as United States internai revenue coUector, at Richmond, Va. 

Upon tbe subject of refunding taxes, Act Gongk July 13, 1866, c. 
184, as uow embodied in Rev. St. U» S* § 3220, provides, ahiong other 
thingSj that "tbe commissioner of internai revenue, subject to régula- 
tions prescribed by the secretary of the treasury, is authorized, on ap- 
peal to him made, to remit, refund, aùd pay back ail taxes erroneously 
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or illegally assessed or coUected, ail penalties collected without author- 
ity, aud ail taxes that appear to be unjuatly assessed or excessive in 
amount or in any manner wrongfully collected," Section 19 of the 
same act, as amended by the act of June 6, 1872, c. 315, § 44, (Rev. 
St. U. S. § 3226,) provides, in substance, that no suit shall be brought 
to recover taxes Qlégally or erroneously collected, unless an appeal bas 
first bèen taken to the commissioner of internai revenue, and a décision 
thëreon had by him: provided, that a suit may neverthdess be brought 
if his décision is ddiayed more than six months, but that no suit sball 
be brought more than a year after a claim is réjeoted. 

HnoHES, J. This is an action for the recovery of $3,292.95, claimed 
to hâve been illegally collected for taxes claimed to hâve been not really 
due, on 2181 boxes of manufactured tobacco, which were claimed to 
hâve been removed irom the place of manufacture previously to the Ist 
September, 1862, and therefore not subject to the t&x imposed by the 
act of July 1, 1862, '*to provide internai revenue," etc. The defend- 
ant's intestate, William Jadaes, was collector of internai revenue at Rich- 
mond. Va., and the tax was paid by the plaintiff, under protest, in 
Octobér, 1865, to hirn as collector. A claim, dated I)ecember23, 1865, 
was filed in the office of the commissioner of internai revenue at Wash- 
ington by the plaintiff on the 8th February, 1866, for this identical sum 
of $3,292.95. That daim was made on form 47, entitled "For the 
remission of taxes improperly assessed," which, under régulations of 
the department, was and is used only in cases where the amount of 
taxes assessed is alleged to hâve been excessive; and the claim is ouly 
for the réduction of the assessment, but not for thd refunding of taxes 
Whicbhave already been actually paid. It seems that plaintiflf's attor- 
ney or agent in the matter, oonfounded form 47 with form 46, which 
latter ta the form required by the régulations of the department to be 
used where the ckiln is for the refunding of taxes already paid to the 
collector, its caption being "Claim for taxes improperly paid." This 
daim for the correction of an assessment was formsJly rejected by the 
commissioner of internai revenue, because, as I présume, ît was made 
on a wrong form. It was rejected by a letter from^ the éomtnissioner to 
the collector dated the lOth of May, 1866. ■ Some time after the filing 
of this daim, to^wit» onithe 9th of March, 1866, the plaintiff filed his 
claim inithe office df the commissioner, made ont this time on the proper 
form,-**t46, — but not supported by the cerdficate either of the assessor; 
or assistant assessor, or collector of the district, which is required to ac- 
companyeverysuch claim, by régulations of the department. This 
daim was also rejected by the commissioner, in the same letter of May 
10, 1866, already mentioned. It was rejected, I présume, because of 
its lacktof.the ceitiôçate of some proper officer of the revenue in the dis- 
trict, as required by regulatidns of the department. Afterwards, to-wit, 
on the Sth.dayof January,. 1868, the claim was ï^ain filed with the 
commissioiier by the plaintiff, this time on the proper form, — 46, — and 
this tîme aecœnpànied by the certificate: of the proper officer, as required 
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by the rcgulàtîonB of the departtnent. Thus it seems this claîm waa 
neverj until January 8, 1868, before the department in a form in which 
it could be consideried and rejecfed on . its merits, in accordance with 
what I concelve to be the meaning of section 19 of the act of July 13, 
1866, (14 St. at Large,; 152.) 

Somewhat voluminoQS affidavits and proofs were filèd in support of this 
claim; but the paperg belonging tû it were by some accident lost by the de- 
partment, and Were afterwards imperfectly substituted and supplemented 
by other, papera. Much delay resulted from this accident, during which 
counsel for the plaiùtiff, though quite persistent, was unable to obtain a 
considération (or reconsideration) of the claim by the commissioner. 
Such action seeflîs to bave been prevented by an awkward discrepancy 
of opinion between the commissioner and the counsel of plaintififas to 
whether or not this claim had beeh rejected on the lOth of May, 1866. 
The Commissioner insista that it was rejected then, while counsel for 
plaintifif contends that the claim was never before the commissioner in 
form to be; considered on its mérita until the 8th January, 1868, when 
it was properly presented on form 46, and sufiBciently supported by offi- 
ciai certification. I think myself that not until January 8, 1868, did 
the plaintiff's claim Gome before the department in a form in which it 
côuld be decided on its merits. I think, moreover, that section. 19 of 
the act of July 13, 1866, contemplâtes that before suit can be brought 
for the refunding of a tax claimed to bave been improperly collected it 
must haVe been rejected by the commissioner of internai revenue on its 
merits; otherwise claimants could intentionally présent their claims in 
irregular form for the purpose of enabling themsèlves, by their rejection, 
to bring suits in ; the cou;rts in contravention of the object of the law. 
The claim which plaintiff's agent or attorney made him présent in Feb- 
ruary, 1866, on form 47, was not really the one he was entitled to make. 
It was not an irtiproper assessmtint of the tax which he sought to bave 
corrected, but the improper collection of a tax which he soiught to hâve 
rectified by repàytnent.: The daim he presented on the 9th of March, 
1866, on form 46, would hâve been the claim which the plaintifif was 
entitled to prefer in thfe manner cantemplatid by section 19 of the act 
of July, 1866î but this claim, by not having the certificate.required by 
the régulations of the department, was not before the commissioner in a 
manner in which it could be considered on its merits, or considered 
at ail, except for the purpose of rejection for irregularity. The claim, 
therefore, waS before the commissioner for the first time in a manner to 
be considered on its merits, on January 8, 1868; and the only question 
is whether the eommissioner's letter of January 22, 1879, was a rejection 
of the claim as filed on the 8th January of the preceding year. That 
letter erroneously treata the claim then filed as identical with that which 
had been filed two years before on the 8th February, 1866; and, in in- 
sisting, though erroneously, that the rejection of the daim pn form 47 
was a rejection of the subséquent claim preferred on form 46, waa in fact 
and efïect a rejection of the îatter claim. That being so, and the claim 
of January 8, 1868, having been before the commissioner for a longer 
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period than sîx monthâjit is not baired either by section 19 of the act 
of July, 1866, or section 44 of the act of June, 1872, (17 St. at Large, 
pp. 257, 258.) Judgmeût must go accordingly. 



7n rc HoncLETTE éi al. 
(Cl/rcuU Court, D. Massachtisetts. December 13, 1891.) 

OCSTOMS DUTUBEt-HOtiSSIBIOATIOS— SnïTIOIENCT OIT PKOTBST. 

The çoUector olasBifled certain "shank Bteel,"u8ed in the manufacture of boots, 
and shoes, undelr pàragraph 146 of the tarift act of Ootober 1, 1890, and alsoimposed 

:' 'BUBdditaonaldutyof one-quartercf acentperpound on thegoods, a8"cold-Tolled" 
Steel, under paragb^h 158. The importer protested against the additional duty, 
and on appeal the bdard Of gênerai appraisers held that the original classification 
vas wrong, and that the goods ehould hâve been entered und^ pàragraph 140, as 
"other Steel, "etc. , They also found that they were.not snbjeot tothe additional 
ftùty, but that the protest was insufflcient, beoause it failed to point out the proper 
classification. Held that, as the objection was made only to the additional duty, 

. aod.DPt tothe original classification, the importer was not bqund to point out the 
errw4n the latter, and the protest was suffloient. 

Pétition of Fi A. Houdlette & Co. to review a décision of the board 
of gênerai appraisers as to the classification of certain imports. Ee- 
versed. 

/. P. îWJiér, for petitioïiers. 

Henry Â.Wyman, Aast. U. S. Dist. Atty., for collector. 

COLT, J. This is a pétition to review a décision of the board of gên- 
erai appraisers. Act Jane 10, 1890, § 15. The importation in ques- 
tion is kno*n ias "shank steel," and is uSéd in the manufacture of boots 
and sboes;' Tbê question for review by this court is raised under thé 
third assigninent of error in the pétition, and relates to the sufiBciency 
of the ptotest. 

It is admitted that the subject of importation is steel, in form or 
shape three to four inches wide, fifty to sixty feet in length, thinrier 
than No. 20 wire gauge, cold rolled, and valued at three cents or less 
per pbuQd. The collector clàssified the import under that clause in pàr- 
agraph 146 of the net of October 1, 1890, which provides for "steel in 
ail forms and shapes not Bpecially provided for in this act;" and it be- 
ing of a value above two and two-tenths cents, and not above three cents, 
pet pound, ît was held subject to a duty of one and two-tenths cents per 
pound. The collector also imposed an additional duty of one-fourth of 
one cent per pound, under pàragraph 152 ôf said act, which provides 
that on "ail iron or steel bars or rods, of whatever shape or section, 
which are cold rolled, * * * there shall be paid one-fourth of one 
cent per pbtmd in addition to the rates provided in this act." The im- 
porters duly protested against the imposition of this additional rate, 
upon the ground that the import was not steel in "bars or rods," within 
the commercial or any known understanding or application of thèse 
v.48F.no.7— 35 
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\irordg* tJpon appeal to the board of gênerai appra,is0rSj tli$y, decxded 
thjrtitfeejooÙector's assessment ofone and two4enth3<«nt8 per pound was 
wrong, and that the article shpu-ld, hâve been asçessed at one and, three- 
tenths cents per pound, under paragraph 140 of said act, which provides 
for "other steel" valued at three cents per pound or less, eight inches or 
lésa in width, and thinner than No. 20 wire gauge. The board also 
found as a fact that the merchandise in question was not iron or steel 
bars or rods which are cold rolle(J, cold hammered, or polished in any 
way, in addition to the ordinàry process of hot rolling or hammering; 
and therefore they decided that it was not subjectjto the additional duty 
provided for in paragraph 162 of said act. While the board decided, in 
favor of the petitioners, that the import was not subject to the additional 
dfllS' i^P^sod by the éollector, they overruled thé proteàt on the gràund 
of iûsufficiency. They say, in substance, thatv the protestanità having 
failèd -i^j specify the prpper paragraph under which their merchandise 
shonld be clàssed, andialso having erred by claiming that the same was 
subjeçt tp a less raté of" duty than that provided by law, the protest mast 
be ovettuled. 

It does not seeih td iiie that this ÎB a, fair çonstrijLction 6f the protest. 
The whole scope of the protest was simply an objection to the imposition 
by the opUector of the. additional dyity under paragraph 152 of the tariff 
act. The protest say s: ; '^It is against the assessment of this one-fourth> 
of a cent per pound that we object." The petitioners, in their protest, 
did not undertake to say whether or not the eollectpr was right in his 
assessment of one and two^-tenthsi cents per pound nnder paragraph 146. 
From ail that appears, they were content with that assessment. Under 
thèse (4^çuinstances, I do not thipk it was the duty of the petitioners to 
point out jn their protçflt that, the rnercbandise was dutiable under par- 
agraph 140, instead of paragraph 146é : They were oply seeking to hâve 
the additional duty assessed by the cqlleetor under p»r^raph 152 cor- 
reçted, and this was the sole object of the .protest. iParagraph 152 is 
entirely distinct from paragraph 146, and ail the petitioners claimed 
was that pçiragraph 152 bad no application to the nijerehandise in ques- 
tion. I kqow of no statute or rule pf law, as appiied to the construc- 
tion of protests, which requires the importer, in a protest of this char-; 
acter, where tyro distinct duties are imposed, and the importer pbjeçts 
tp one, tp point put speoifioally the paragraph under which the mer- 
chandis.e should be clasçed. lam pf opinion thatthp protest was prop- 
erly drawn;, and that itstated with clearness and acçuracy the conten- 
tion of the ipiporter, and that it should not hâve b^en pverruled pn the 
grpund pf iris^fficiency. SdieO, v. FatuM, 138 U. S. 562, 11 Sup. Çt. 
Rep. 376.,; Inthis particular^ therefore, the décision of the board is re- 
versed,;ànd the petitionjersare entitled to judgment for the différence 
between ,the amount pfsduties assessed by the eollectpr and an assess- 
ment ofone and three-tenths cents per ppund under paragraph 140 of 
the act of October 1, 18^0> and it is sp prdered. 
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Si « Schilling d ci» 

Ïhe Amsterdam. 
(CIrouft Court, S. D. New York, Decembor 8, 18«.) 

OVSTOKS DDmiB— C!LASBIPIOATION'-''SWKBTBKH> CHOCOIAn." 

" s weetened chocolaté " te subject to duty n» " maauf actunid oocbs, " Dnder parar 
0»ph 819 of the tarifl act of 1S90. 

At Law. Appeal by the coUector of customs at New York from the 
décision of ihe generd appraisers concenÙDg certaia merchandis© im- 
ported by Schilling, Stollwerck & Co. Beversedt 

Edward MitckeU, for coUector. 
Curie, Sraith & MacHe, for importers. 

fiAcoMBE, Circuit Judge. "Crude cocoa" îs on the free-lîst. "Cocoa 
manufactupdd," which is apparently a very comprehensive term, is 
contained in paragraph 319. Cocoa, according to the testimony, is 
manafaptured into a substance known as "prepared cocoa;" also into a 
substance known as "chocolaté; " and of chocolaté we hâve information 
hère of two varieties,— chocolaté confectionery and sweetened chocolaté. 
As manufactured cocoa, ail thèse articles — prepared cocoa, chocolaté and 
its yarieties — would be included in the phrase "cocoa manufactured." 
"Cocoa prepared" is expressly provided for in paragraph 319. "Choco- 
laté confectionery " is expressly provided for in paragraph 238 . "Choco- 
laté" itself^ excepting the confectionery and the sweetened chocolaté, is 
speci^Uy provided for in paragraph 318. I find no provision in the tariff 
act for "sweetened chocolaté," except in a parenthetical phrase, where it 
is ezcepted in the enumeration of chocolaté; and therefore I think it 
should be dassified under " manufactured cocoa," as covered by para- 
graph 319. The décision of the board of gênerai appraisers is there- 
fore reversed, and the merchandise in tbis case should be dassified by 
the coUector aa cocoa aumafoctured, (paragraph 819,) «nd duty imposed 
accordingly. 
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Abball V. Seymoub et ci. 
BiEBMÂK et al, V. Samb. 

ICircuU Court, S. D. lowa, C. D. May, 1888.) 

1, TsAXwmMwt CoNVETANOBS — Chattbl Moktgages — Chanob or Possession— Rb- 

COBDINO. 

Wben a chattel mortgàffe attthorizës the mortgagee to tàke possession àt aay time, 

' thé fàct that he does not record it ïor over 80 daysv and àUows thé mortgagor to re- 

main in possession for about 70 days, selling f rom the stock in the usual course of 

business, does not avoid the mortgage as to prior existing creditors, in the absence 

;0f anyfraudulentintent. , . •• .. . 

2. éAMB— INTBEVBNINQ CkEDITOBS. 

■ But as to a prior créditer, Who extended tbe tiine of payment wliile the mortgage 
was unreoorded, the mQrtgage is void, 

At Law. Proceeding in garnishment. 

McCbary, J., iprally.') Thèse cases are before me, havîng been sub- 
mitteSupoti the answerbf tlîe garfaishee and other testimoiiy taket) ùpon 
the isstie joiiied thérebn, by* stipulation of counsel jury being waived. 
The pïoceeding is agalust one Toy, as'garnishee; and the claim of the 
plaintiffs in the several cases — I believe there are a nùmber of thèm, 
ail to be determined by thé ruling upon thèse two — is that Toy, as 
garnishee, is responsiblë to certain judgment creditors of A. W. Sey- 
mour" for the value of thë stock of goods Which Mr. Toytook under a 
chàtt^l iîiortgage, ând caused to' be sold, rèceiving the prôôëeds.' Sey- 
mouir was a merchant in the town of Alta, in the nbrthéifn part of this 
State, càrrying on a retail establishment. Being ihdebtëd to Mr. Toy 
for monéy àdvàhcôd by Tôy td him in order to enable him to pay cer- 
tain débtsy he exectited a ehatter mdrtgage upon his stock of goods. 
The mo'rtgèige -(tas dàted oA^thë 30th of September, 1881.- It was not 
filed foi' record until thé Sd'ôfNoverriber, 1881 , a pieriod' of about 80 
days. 'Possession was libiffakên until the 12th of Dëcèiînber, 1881. 
During'iWIîéribd fromtliêîtiiiie of thft exécution of thé toortgage until 
the titii'é'%h'èiî' possessibn''#a'B takeû; thé nibrtgagor, Séyiâodir, reiiiâined 
in pbsisessiôë^f the stdtik'bf'gbodsjîand coutihued to déaii' Mth it, making 
sales therefrom in the ordinarj»^ course of business. There waslfib prbViM'i 
ion in the mortgage authorizing him to retain possession and continue to 
make sales; but he did so, with the consent, undoubtedly, of the mort- 
gagee, and that was the understanding and purpose, as clearly appeared 
in the proof. The claims of thèse plaintiffs, with one exception, to 
which I shall presently refer, ail, so far as I am advised, antedated the 
exécution of the mortgage. In other words, none of them, with the ex- 
ception to be noted, contra eted with the mortgagor after the exécution 
of the mortgage and before its record. 

The rule laid down in the case oî Rdbinam, v. Elliott, 22 Wall. 523, is 
recognized as establishing this proposition: A mortgage of chattels, 
which provides that the mortgagor may retain possession of the prop- 
erty and continue to deal with it as his own by selling therefrom from 
time to time, is at least constructively fraudulent as to creditors, and 
therefore void. That case went no further than that. It held that, whera 
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the mortgage itself by its own tenus provided that the mortgagor should 
retain possession and continue to deal with the property as his own, it 
was constrnctively fraudulent and void. But I am of opinion that an- 
other proposition necessarily follows, and that is this: That where such 
a mortgage does not upon its face provide for the rétention of possession 
by the mortgagor, and that he may continue to deal with the property 
as his own, yet, if it be shown by proof that such was the understand- 
ing of the parties, and that the mortgagor did in fact retain possession 
of the goods and continue to deal with them as his own by selling por- 
tions thereof, etc., the same resuit follows, and the mortgage must be 
held void; that is to say, it is not a question as to the nature of the 
proof by which the character ôf the transaction is to beestablished, but 
it is a question as to the fact itself, — as to the nature of the transaction 
itself. This may be shown by the terms and stipulations of the mort- 
gage. It was so shown in the case of Robinson v. EUiott. And it may also 
appear by évidence aliunde the mortgage; and, if it is established as a 
fact in either mode, the same resuit must foUow. 

But there is another question hère, and that is this: Whether in a 
case where the mortgage is silent upon the question of possession, and 
makes no provision authorizing the mortgagor to continue to deal with 
the pioperty mortgaged, and the mortgagee delays for a brief period to 
take possession under it, and permits the mortgagor during that period 
to deal with it as his own, this itself, in the absence of proof of actual 
or intentional fraud, will render the mortgage void in law. This ques- 
tion is not settled by the case of Robinson v. EUiott, because there the 
possession had continued for more than two years in the mortgagor after 
the exécution of the mortgage, and during ail that time he had contin- 
ued to deal with the property as his own, being authorized so to do by 
the express terms of the mortgage itself. In the présent case the pos- 
session of the mortgagor was continued only about 60 days, and I am 
not preparéd to say that we must necessarily hold the mortgage to be 
iraudulent alone beCause thé mortgagee delays to take possession for a 
period of time such as that, and no longer than that. I think if there 
is no proof of actual fraud, or of an intent to cover up the property for 
the purpose of hindering other creditbrs, and if possession be delivered 
before any rights of third parties bave intervened, that from the time of 
such délivery it may be held to be as vàlîd as if executed at the date of 
such délivery. As to persons who deal with the mortgagor after the 
exécution of the mortgage, and before its recording, I am of opinion that 
they may be treated as having dcalt upon the faith of his ownership of 
the goods, he being then in possession. In other words, I adhère to what 
was said in the case.of Crooh^s Assignée v. Stuart, reported in 2 McCrary, 
18, 7 Fed. Rep. 800. The doctrine laid down in Robinson v. ElMatthzB 
never been exténded so far as to render void absolu tely a transaction such 
as that shown by the évidence in this case; and the courts do not seeïn 
inclined toextend the doctrine of that case further than its facts require. 
pééJBreUv." Carter, 2'Low. 458; Milkr v. Jones, 15 N. B. E. 150. 

/Çhç Dflpçtgage.l £im;Çonsideriug contained a provision authorizing the 
mortgagee to take possession at any timcé There is somé proof tendiog 
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to sbow that h,©, abataiiiecl for a. ti^ne from doing so in conséquence of a 
promise of the xaortgagor to apply the proceeds gf sales to the payment 
of the mortgage debt. The case is therefore in several respects unlike 
that ofBfObinsonv. IlUiott. Thèse propositions being decided, counsel 
can détermine as to bow far tbey affect tbe several cases growing out of 
tbis ti-ansaction. I am prepared to say that asto the plaxntiffs hère in 
one of tbese cases— the case of Bierman, Heidelberg & Co. — the proof 
shows that tbey dealt with Seymour after the exécution and before the 
recording of tbe chattpi mortgage, upon the faith of bis ownership of the 
stock pf goods, and that therefore the mortgage as to them must be beld 
to be void. Tbey dealt with Seymour while be was in possession of tbe 
goods. True, their debt had been, previously contracted, but on tbe 2d 
of November tbe time for payment was extended, and a new note was 
taken. At that date Seymour was in possession of the stock of goods, 
and tbere was no recorded lien thereon. Following the décision of tbis 
court in Ùrook's Assignée v. Stunrt, I must hold that as to them tbe mort- 
gage is void, and that tbey are entitled to judgment against tbe gar- 
nisbee accordingly. 



United States v. Sandeey. 
(Circuit Court, E. D. Louisiana. December 36, 1891.) 

ImiIOBATTOK — DBSTITUTB AMBNS — SIOWAWATS ENBOLMD i.B BAItOBS — DUTT OF 

Hastbb. 

Where a stowawsy, fonnd upon a British vessel Boon after leaving Liverpool, is 
in good faitb regularly enroUed as a meRiber of tlie crew for the voyage to New 
Orléans and return, bis stattis is tbereby flxed as a British sailor, and be cannot be 
regarded as a destltute alieulmmigrant, so as to charge tbe mastér, upon arrivai at 
Kew Orléans, with the duUes and penalties imposed by Aot Cong. March 8, 1891, 
in respect to the Immigration and importation of allons ; and tbe f act that such 
eaiior déserts whlle ip port does not affect tbe master's responsibility. 

At Law. Complaint against S. S. Sandrey for violating tbe immi- 
gration laws. Before tbe circuit judge as committing magistrate. Eev. 
St. § 1014. 

Wm. 6rant, U. S. Atty. , 

S. GUmore and John Baldvdn, for défendant. 

Pabdee, J. Tbe affidavit in tbis case made by Ferdinand Armant, 
United States commissioner and inspecter of immigration, charges that 
S. S. Sandrey — 

"Then being master of the British steam-ship Cuban, from Liverpool, Eng- 
land, brought into the tJnited States, to-wit, to the port of New Orléans, 
Louisiana. on board said ship, one alien immigrant, who was not entitled to 

land, viz., Murray, aged 17 years, who was a pauper, and likely to be- 

come a public charge, and was therefore excluded from admission into the 
United States; and affiaut furtber charges that on the arrivai aforesaid et the 
said alien immigrant on the said steam-ship in the United States, as aforesaid, 
the said S. S. Sandrey, the commander of the said vessel, unlawfully and neg- 
ligently did permit the said alien immigrant to land therein at a time and 
place other than that desicnated by the inspecting bfflcers of alien immigrants 
arriving in the Unrtad States, in violation of sections 6 and 8 of the act ap- 
proved March 8t;1891i coDtrary to the turmi" etc. 
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The facts of the case, as appears by the évidence, are that the steam- 
ship Cuban, of which the accused is master, is a duly-rêgistered Brilish 
vessel, sailing under the British flag, now lying in the port of New Or- 
léans; that on the last voyage of the said steam-ship she left Liverpool 
on the 21st of November, and on the morning of the 23d the chief mate 

found two stowaways on board of the ship, the man Murray, 

named in the affidavit, and another, Stanley, both British sub- 

jects. It may be noticed that a "stowaway" is one who conceals him- 
self on board a vessel about to leave port in order to obtain a free pas- 
sage. The said stowaways were reported to the master, and on the fol- 
lowing day he put them on the ship's articles, and duly shipped and 
enrolled them as part of the crew of the steam-ship Cuban for the voy- 
age from Liverpool to New Orléans and return to Liverpool, from which 
time the œen went on duty, and so remained until after the arrivai of 

the ship in the port of New Orléans, where the said — Murray de- 

serted, Stanley remaining on board the ship, where he now is on duty 
as a regnlar member of the crew. Stanley was about 17 years of âge, 
and Murray was 19. Both were, so far as they had any trade, cleaners 
of boilers, which is work usuaUy given to boys. They were not persons 
of means, and, except for the employment as seamen, would be consi<î- 
ered destitute persons. After the vessel landed in the port of New Or- 
léans thèse men were treated as belonging to the crew, and given the 
usual liberty when not required for duty on board the ship. No capi- 
tation tax was paid upon either, nor was any report made of them as 
passengerSk Some days after the vessel arrived the commissioner of im- 
migration visited the ship, inquired into the facts, and decided that the 
two persons, Stanley and Murray, were aliens belonging to a class of per- 
sons whosè landing in the United States is prohibited by the act of cou- 
gress approved March 3, 1891, gave his décision to the officers in charge 
verbally, and afterwards served written notice upon the master. At that 
time Murray had already deserted the ship. The nJaster, in his exam- 
ination, swears to information that Murray has already reshipped on 
another vessel, and is now en route to Liverpool; that Stanley is still on 
board, is not locked up nor otherwise confined, and is working on board, 
like any other man, as a member of the crew. 

The act of congress approved March 3, 1891, entitled "An act in 
amendment to the various acts relative to immigration and the importa- 
tion of aliens under contract or agreement to perform labor," in its first 
section provides — 

"Tbat the foUowing classes of ^lien» shall be excluded from admission into 
the United States, in accordance with the existing acts regulating immigra- 
tion other than those concerning Chinese laborers: Ail idiots, insane persons, 
paupers, or persons likely to beeome a public charge, persons suffering from 
a loathsome or a dangerous contagions disease, persons who bave been cou- 
victed of a felony or other infamous crime or misdemeanor, involving moral 
turpitude, polygaraists, and also any person whose ticket or passage is paid 
for with the money of another, or who is assisted by others to corne, unless 
it is afBrmatively and satisfactorily shown On spécial inquiry that such per- 
son does not beîong to one of the foregoing excluded classes, or to the class 
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of contract laborers excluded by the âctof Februory twenty-sixth, eighteen 
hnndre4 and eighty-five; but this section s hall not be held toexelude per- 
sons living in theXTnjted States froin sending for a relative or friend who is 
not ot tiie èxcluded cla«se8, under such régulations as the secretaiy of the 
tréaaui-y may prescribe: provided, that notiiing in this act shall be construed 
to apply to or exclude persohs convicted of a political offense, notwithstand- 
ing said political offense may be designated as a ' felqny, crime, infamous 
çritfte, or misdeineanor, involving moral turpitude,' by the laws of the land 
whwceiie came or by the court convicting." 

Th© object and purpose of the act clearly appear from the title and 
the section quoted, and may be summarized to be to prevent the impor- 
tation of aliéna under contract or agreement to perform labor, and the 
immigration of aliéna of certain objectionable classes specifically enu- 
rnemted. The remaiûing sections of the act relate to the methods and 
detàila-of accomplishing the aforesaid purpose. Itis only the sixth 
and eighth with whicà' we are particularly concerned in this case, 
v The sixth section imposes a penalty upon any parties who, in viola- 
tion of the objéet and purpose of the act, ehall bring into or land in the 
United States, by vessel or otherwise, or aid to bring into or land in the 
United States, by vessel or otherwise, any alien jiot lawfuUy entitled to 
enter the United States; that is, bring into or land in the United States 
any alièn under a contract or agreement to perform labor, or any alien 
immigrant belonging to any of the objectionable classes enumerated in 
the statu te. . 

The èighth section defines the duties of agents and mastera of vessela 
bringing into the United States alien immigrants, as to reporting the 
name, nàtionality, last résidence, and destination of every such alien; 
the duties of inspection officers in regard to the inspection and the ex- 
amination and détention of such alien immigrants; and gives the inspec- 
tion officers certain powers as to the administration of oaths, and the 
taking of testimony touching the right of such aliens to enter the United 
States; provides for thé effeçt of the decisiona of inspection officers 
touching the right of any alien to land; requires the masters and agents 
of vessela bringing alien immigrants into the United States to adopt pré- 
cautions to prevent thelanding of such immigrants at any time or place 
other than that designated by the inspection officers; and then imposes 
a penalty upôn any srich officer or agent or person in charge of a vessel 
who shall knowingly or negligently land, or permit to land, any alien 
immigrant at any place or time other than that designated by such in- 
spection officers. The section further authorizes the secretary of the 
treasury to prescribe rules for inspection along the bord ers; limits the 
nuraberof inspectors to beappointed; and, further, defines their duties. 

As clearly appears, the act deals only with the importation of aliens 
under contract to labor and alien immigration. It is only with regard 
to alien immigrants that the act imposes duties upon the mastera and 
agents of vessels, or provides penalties for the non-performance of duties 
by such masters and agents. An alien 'immigrant to the United Statea 
is an alien who corries pr rçraoyes into the United States for the purpose 
of permanent resideuœ. Aliens oo'mposing the crews of vessels visiting 
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our seaports are in no sensé immigrants, and, as the review of the stat- 
ute as above shows, are in no wise afi'ected by the law in question. 
With regard to them, the said law imposes no duties nor penalties upon 
the masters and agents of vessels. The case shows that the man Mur- 
ray, charged in the affidavit to be an alien immigrant and pauper, likely 
to become a public charge, and not entitled to land in the United States, 
was, when he came to this port, a duly^enrolled seaman on board of a 
British veçsèl, shipped for a voyage from Liverpool to New Orléans, 
and return to Liverpool. Prior to his shipment he was a stowaway and 
destitute, and his purposç may hâve been to emigrate tothè, United 
States. But when he was enrolled as a seaman, and signed articles for 
a voyage from Liverpool to New Orléans and return to Liverpool, his 
itatm as à^ British seaman became fixed. He ceased, for the titne bei'ng, 
at least, to be a possible immigrant; and with regard to him the màstet 
of the steam-ship Cuban, the accused in this cause, was charged Wûh 
no duties, nor exposed to any penalties, under the act of congress ap- 
proved Màrch 3, 1891. His désertion after the arrivai of the ship at 
the port of New Orléans in no wise affects the duty or the responsibility 
of the accused. Murray's légal statm^ if he is now in this country, is 
not that of an immigrant, but that of a déserter from. his ship. W.e 
are not dealing with a case where a vagrant sailpr has been brought to 
this ooUntry and discharged in a destitute condition, nor with a case 
where the master of a vessel has connived with an immigrant, within 
the objectionable classes enumerated, to. smuggle him into the country 
tinder cbver of shipping articles. When such cases arise, it can be dcr 
termined whether the masters of such offending vessels bave rendeced 
themselves amenable to the penalties defined by the act of congress 
aforesaid. Ail the circumstances of the présent case show that the ac- 
cused has acted openly and above board, within the line of his duty as 
master of the vessel, and no wise in violation of the laws of the United 
States. The complaint is dismissed, and the accused discharged. 
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TJnited States v. Baied. 
{DUtHct Court, D. Washington, N. D. Deeember 12, 1891.) 

Chinebe— DuTT or Customç ,Ofmoee&— Opposisg Abrbsts. 

The provisions ot thé ChinOse restrldtton acts reqairihg the customs Offlcers to 

grèvent the krading from bbats or vessels of Chinese who are not entltled to land 
iiot impose upon thoseï officers the duty of arresting Chinese who are already in 
the United Btfttes withoui ri^ht, nor là there any law Imposlng such duty; and 
' hence an inspecter who, without légal process, attempts to make such arrests, acts 
merely as apriyate citizen, aud one who opposes hiin therein Is not euilty of oppos- 
Ing "any oincer " of thé bustoms in the "exécution of his duty, " within the mean- 
IngotRev. St. tJ. 8. S6447. 

. Presentment of J. C. Baird for obptructing an officer of the customs 
Iq attempting to arrest a Chinaman. 
P.H. Winstm,V. S. Aity. . 

Hanfobd, J. The record in this case shows that the défendant has 
bëen heretofore àrrested on a warrant issued by a United States commis- 
sioner, for an alleged violation of section 5447 of the Revised Statutes 
of the United States, and, after an examination by said commissioner, 
held to bail for his appearance, at the présent term of this court, to an- 
swer for said ofifense. The case is riow brougbt before the court by the 
following presentment of the grand jury: 

«• « • y^è, the grand jury, désire to report that we hâve investigated 
the case of the United Htates vs. J. 0. Baird, charged with a violation of 
section 5447, Revised Statutes, and fpund the following to be the facts of the 
case: That Z. T. Hplderi, then an inspecter of customs for the district of 
Fuget Sound, wàs, on the evening of July 26th, 1891, in the town of Wooley, 
engaged in an atteihplitobapture certain Chinese laborers who had entered 
the United Stiites contrai'y to law, and who were not entitled to be in the 
United States. That. *hile so engaged, the défendant, J. C. Baird, seized upon 
the said Z; X. Holden, and handcuff^ him, and intèrfered with him in the 
performance of his worls. We further flnd that said Z. T. Hoiden, at the 
time he was intèrfered with, was not acting uuder the direction of any court 
of law, nor executing any légal process. We hâve requested the United 
States attorney, upon thèse facts, to prépare a bill of indictment against said 
J. C. Baird, and lie has, in response to said reqiiest, iuformed us that he is 
unable to find a law covering this case upon the facts presented. We there- 
fore désire to présent J. C. Baird to the court for having done the act herein 
stated, and to obtain the opinion of the court as to whether the facts set forth 
constitute an offense against the United States. 

"D. B. McKiNLEY, Foreman of the Grand Jury." 

It is one of the fundamental principles of our government that no man 
can be required to défend against a criminal prosecution in a court of 
the United States for mère wrong-doing, nor unless the -charge against 
him be the commission of an offense made punishable by a law of the 
United States. By the division of governmental powers between the 
several states and the national government the punishment of ail such 
offenses as assaults, batteries, unlawful arrests, and breaches of the peace, 
committed within a state, belongs to the state. The act which the de- 
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fendant îs charged with having committed is not a crime agaînst the 
United States because of any injury to Mr. Holden, as a private citizen, 
nor unless national authority haa been opposed, resisted, or defied, and 
exécution of the law6 obstructed or made diflBcult by the iil treatment of 
an Oiïicer. Section 5447 must be understood as hàving for its objects 
the prévention of interférence with the opérations of thegovernment, and 
protection to its ofEcers in the performance of officiai duty. The stat- 
ute, by the phrases "any officer" and "exécution of his duty," refers to 
officiai character rather than to an individual and to officiai duty, — ^that 
is, some peculiar duty appertaining to an office. By the presentment it 
appears that Mr. Holden was at the time an officer of the United States, 
and that he was assaulted, opposed, and interfered with. But his effort 
to arrest Chinese persons who arç not lawfuUy in the United States or 
entitled to remain therein, although commendable, was no part of his 
duty as an inspector of customs. The gênerai laws and the régulations 
of the treasury department require ail customs officers, including in- 
spectors, to keep surveillance of ail boats and vessels coming into the 
United States, and give them power to make seizures of property and ar- 
rests for a violation ôf the revenue laws, laws relating to commerce and 
navigation, and to the inspection and régulation of vessels. The acts 
excluding Ghinese laborers from coming into the country contain pro- 
visions which may be construed as imposing upon thèse officers the duty 
of preventing the landing from any boat or vessel of Chinese persons not 
entitled to land in the country, but the statutes do not make it a duty 
of thèse officers to arrest Chinese persons who hâve been landed, or un- 
lawlully brought in by land, nor give them any power greater than or 
différent from the power of a private citizen. The thirteeuth section of 
an act entitled "An act to prohibit Chinese laborers from coming to the 
United States" (25 U. S. St. 479) provides— 

"That any Chinese person or person of Chinese descent, found unlawfuUy 
in the United States or its territuries, muy be arrested upon a warrant issued, 
upon a coraplaint under oath fileil by any party on bebalf of the United States, 
by any justice, judge, or cummissloner of any Uniled States court." 

By the same section, and also by the twelfth section of the original 
restriction act, as araended by the act of July 5, 1884, (23 U. S. St. 
lis,) ail peace officers of the several states and territories are invested 
with the powers of United States marshals under said acts. Thèse pro- 
visions not only omit to mention inspectors of customs, but seem to con- 
fer ail power of making arrests upon other and différent officers. With- 
out authority conferred by law, and not acting in obédience to a precept 
of any court in executing légal process, nor in aid of any officer having 
authority to, arrest the Chinese persons referred to in the presentment, 
Mr. Holden was not, by his endeavors to make the arrest, executing bis 
duty as an officer of the United States. I do not mean to be understood 
as saying that Mr. Holden was endeavoring to accomplish an nnlawful 
pur pose. In my opinion, as a citizen, he could lawfully arrest Chinese 
laborers in the act of coming into the United States UnlawfuUy, and de- 
tain them until complaints could be made against them, and warranta 
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issued , .bnUn m dping he was not performing any officiai function. The 
case therefore does not corne within section 5447 of the Eevised Stat- 
utes, and I find no statute to meet the case. It is my opinion that this 
grand jury bas no power to indict the défendant, and this court bas no 
power to punish him for the acts of which he is accused. 



New York Belting & Packinq Co. v. New Jersey CAR-SpitOTa & 

Rubber Co. 

(CîrmiM Court, 8. D. New Yovk. December 24, 1891.) 

l. PatbntS pob Inventions— Patbntablh Novbltt— Design poh Rubber Mats. 

The third olaim of letters patent No. ll^aos, issued May 37, 1879, to the New York 
Belting & Rubber Company, as assignée of George Woffenden, is for a "design for 
a rubber mat, oonsistlng of a séries of parallel corrugations, tlje gênerai line of di- 
rection of the corrugations in one section making angles with or beitig deilected to ' 
meet those of the corrugations in ^he oontlguous or other sections ; " the object be- 
in^ tô produoe kalisidoaoopic, mosaic, an^Wiotre efCects. HeM that, as to the spé- 
cifie; design, tbe claim possesses patentable novelty, as the eflects produced by the 
, design as a whole hâve never been realized or approached by any previous arrange- 
ment of 'ebrrUgatlOns. 

8; SaMB— ^ÎNFBUràBMBNT. 

Althoiighthe patent shows a square mat having a square central panel trav- 

èfséd ,by diagonal Unes, Itis infringed by an oblong mat possessing substantially 

: the same features, excepting that in the central panel, which is also oblong, the 

diagonallines are not run from corner to corner, to form acute and obtuse angles, 

' but mëreiy form arlghtangle In each end of the panel; It heing apparent that this 

1 was meirely s mechanical change necessary to adapt the design to an oblong mat. 

S. S/kMB— 48SiaNMEÎIT PeNDENTÇ XiITB— PlBADING AND PbOOI'. 

Whén, pending a suit for infringement, the patent is assigned, with a réserva- 
tion of past damages, and un proof théreof the cause is retained for the purpose 
o(' réeoyering such damae^s, a subséquent reassignment to the complainant cannot 
be proved under the original blU. 

In Equity. Suit for infringement of patent. Decree for an account- 
ingi 
■B: P. & Wj H. L. Lee, for complainant. 
A. V. Briesm', for défendant. 

■ GoxE, . J. Thia is an action for the infringement of letters patent, No. 
11),208, granted to the complainant, as assignée of George Wofienden, 
May 27, 1879, for a design for a rubber mat. The patent has twice 
been before the courts. The circuit court held the patent invalid on 
demurrer. 30 Fed. Rep. 785. The suprême court reversed this décis- 
ion, in part, holding that the question of novelty sbould be decided on 
pleadings and proofs. 137 U. S. 445, 11 Sup. Ct. Rep, 193. A de- 
scription of the invention will be found in thèse volumes, and particu- 
larly in the report of the suprême court décision, where a diagram of the 
design appears. The first claim was held void by the suprême court and 
was afterwards disclaimed by the complainant, but the court said of the 
BQcond and third daims that they may fairly be regarded as confining 
the patentée to the spécifie design described in the spécification and 
drawing., Of thèse two claims, the third is the narrower. It is as fol- 
lows: 

\ 
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"(3) A d€«jign for a rubber mat, consisttng of a séries of parallel corru- 
gations, dépressions or ridges arrangea in sections, the gênerai line of direc- 
tion of the corrugations in one section making angles witb or being deflected 
to meet those of the corrugations in the contiguous or otber sections, substan- 
tially as described." 

The défenses are lack of patentability, non-infringement, and defect- 
ÎTS title. 

Tfae spécification says: 

"In accordance witb tbis design tbe mat gives under the ligbt différent ef- 
fects, accordipg to the relative position of the person looking at it. If the 
person changes bis position continuously, the effects are kaleidoscopic in 
character. In some cases moire effects, like those of moire or watered silk, 
but generally aiosaic effects, are produced. StereoBcopic effects aiso, or the 
appearance of a soHd body or géométrie figure, may at times be gîven to the 
mat, and under proper conditions an appearance of a dépression may be pre- 
Bentedj" 

In referriïig to thiâ feature of the design the suprême court intimâtes 
that a new and interesting question is thèreby prcsehted. The opinion 
says:- ■ "^ .',.■,.■••. 

"It is possible that such a pesuliar efteet, produced by such a partîcûlar de- 
sign, impressed upon the substance of indià-rubbér, iûay eonstitute jt quality 
of pxcelience which will give to the design, a spécifie Character and value and 
distinguish it>froia other similar designs that bave nbt such an efiect." 

It, ig trùe.ljliàt the court is caréfid tp! express no opinion upoh this 
question, and yet it seems improbable thftt the suggestion would hâve 
heen made unless the court was impressed with the novel character of 
the design in this particular. That the Square mat, introduced by the 
complainant, which is conceded by the défendant to be a correct em- 
bodimentof the drawing, possesses the kaleidoscopic effect referred to 
there can be no doubt. Viewed from one position certain sections of the 
mat appear grey, some hâve a bluish fcinge, others are almost black, and 
others still hâve a variegated appearance, varying from a dark, rich, 
velvety effect -in one part, to a light metallic or silvery effect in another. 
Let the observer change his position and tbe transformation of the design 
is inslantaneous. What was light before is dark now, and we versa. 
la onç position the. mat geems to be ail of one color, in another of several 
différent colors, like mosaic or marquetry flooring. There is nothing at 
ail comparable to this in the prior art. The neatest approaches are the 
rubber stair-plates and bath brushes introduced by the défendant. Thèse 
«nquestionably bave some features of the présent design , but théy do not 
possess the peculiar efiect before alluded to. AU of them together could 
not be so arranged as to suggest the patented design. It has trequently 
been held that a design patent cannot be anticipated because the separate 
features of the design are old. If this were otherwise it would be difiicult 
to concei ve of a patentable design , for it is an easy matter in ail thèse cases 
to show that every line, color and object represented was known before. 
Proof of this character does not defeat a design patent any more than 
proof that ail the separate éléments ôf a combination are old defeats a 
combinatiOh patent. In one case the combination must be new and 
produce a liew resuit, in the other the design mùat be new and producë 



S58 



ÏP>EBAI. BEFORTEB, Vol. 48« 



anew çffeçt., ; It îb thç ynpre^eion produesd upon the eye.bythe design 
whioh is the itest of patentahility. Mf thi» is nèw and pleasing it mat- 
terè not tfeàt 'the varions éléments Whieh combine tô pttodtice this im- 
prèsâioh até bild;- The question ils nôtwhèther thë'priôï art shows any- 
thing which looks like sections of the design, but whetber it shows the 
design as a whttle» If nôty and the design posseàses the other charac- 
teristics alluded to it is patentable. Tested by this rule I bave, with 
some hésitation, however, reached the conclusion that litider the inti- 
mation of tb© suprême cotift this patent «an be sustaihed; 

The questidli of infriogement Us aiso a diflBcult one. The only draw- 
ing représenta a square mat. The spécification says, however: "A is 
thç mat, which is, as represented, squarej although it might be oblong 
pi; other desiredehape." The defendant's mat is oblong. The elonga- 
tion of the mat neoesèarily involved some changes in the contour of the 
sections. This is particularly noticeable in the central panel. In the 
patent it is square, made up of four minor section? -produced by lines 
drawn from corçer to comeif çrossing each other at right angles. It is 
manifest that this square cannot be made oblong without changing some- 
what the appearance of the sections, The complainant's expert de- 
scribes anil (Contrasta the mats, in this respect, as foUows: 

"TheniHitshown in the drawing of the patent beîhg a square mat is ar- 
rangée! with the diagonal lines: running from corner to corner of the central 
square, the diagonal lines being at ap. angle of 45 degrees with the two lines 
at right angles from the intersection bf which it starts. The defendant's mat 
is dblong and the angularity of the diagonal lines with the lines at right angles 
has been preserved the sa me as in the patent, but, as the mat is longer than 
it J9 broad, thèse lines cannot, of course, rùn from corner to corner of the 
central rectangular section." 

The larger section of the central panel of the defendant's mat has a 
swallow tàil at each end instead of preSenting the appearance of a Mal- 
tese cross as in the patent. The herring^bone border of the defendant's 
mat is broken four times: instead of twiceas in the drawing. But th© 
différences and similarities of the two oan best be illustrated by placing 
diagrams of them aide by aide. 



Jbiéiit. 



JPefèwiauù 










'j^Vt^iSi^'iSf^-^S^'f 



tinquestionably the patsajtee, undeii tfee langua^je of the spécification, 
was permitted tp embofiy his design in an oblong mat as well as, in a 
equare naat. Thia is not seriously disputed, but it is said that the pb- 
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Joug :tnat of the patent requîtes a central field composed of diagonals 
drawn from corner to corner, the Unes crossing as theydo on the reverse 
side of a letter envelope. It is true that the mat could he elongated 
in this way, but it is also true that it would contain as many departures 
frpm the square of the drawing as does the defendant's mat. If a square 
is stretched eut into a rectangle it is very clear that it will no longer look 
like a square. It is impossible for the central panel of an oblong mat 
to retain ail the characteristics of the central panel of a square mat. If 
defendant's suggestion isadopted Ihe right angles of the drawing disap- 
pear and in their place are snbstituted two obtuse angles and two acute 
ailles. I am inclinedto think, therefore, that the defendant's mat 
shows tbedesign of the patent, not the exact design of the drawing, for 
that would be impossible, but the design of the patentas applied to an 
oblong mati The mechaiiic, conversant with such matters, when shown 
t;be squarjB imat and àskedto couvert, it into an oblong. mat wouldpro- 
duce the defendant's mat. An ordinary purchaser who had seen the 
patented design and who started out with the intention of buying an ob- 
long mat embodying that design, would retum with the defendant's mat. 
Ail the distinguishing features of the infringing mat are taken from the 
design. The man who produced the mat evidently had the design be- 
fore bitn, hisi object being to transfer it to àû oblong mat, préseifving at 
the same time ail the pleasing characteristics of the design. 

Prior to the takîng of téëtimony, which begaii' on the 7th of March, 
1891, the coraplainant a^signed the patent in, suit to an English corpo- 
ration» : At the firathearing the défendant objected to proceeding further 
on thèground thatthë'suit had abated. No notîcp having been t^ken 
of the objection the défendant subsequently proved the assignmentof the 
patent to the English corporation, together with ail damages and profits 
eince Jubé 1, 1890. AflM this proof had been réCeived a inotion was 
imadè for leave to file a supplemétital bill joining the English compaïiy 
«s a party oomplainant. This motion wâs denïed for the following 
reasons: The English company had no claim for infringements prior 
to June 1, 1890. There was no proof or suggestion of infringethents 
since that date. The English company Could not maintain an inde- 
pendent action, and, therefore, should not be made a coraplainant in 
therpending suit. It was also dedded that' the court, having obtained 
. jurisdietioQ, would retain it for the purpbses of aii aoeounting. 47 Fed. 
Eepi 504. The English company immèdiately after this décision re- 
«ssigned: the patent to the complainant. Without àsking leaVe to'filè 
A Bupplemental bill, or obtaining the permission of thfe court in àny Way, 
the complainant introduced this reassignment in évidence. Thé dëfërid- 
ant;objebted ùpon the ground, arpong ôthôre, that it was incomjielient 
undar the pleadings. The défendant having given due notice, lidw 
anovesto expunge the reassignment from the record. 
' After diligent search I bave been unable to find an authority exaetly 
in poinfei ;None is citèd. Byeveryànalôgyit would appear that à tîtle 
«ccruihg! rjjBMifentc Zife caniiè't be givén îa évidence aiùdër thé ofiyin'al bill. 
-Againjétideir the décision last refèrred tO th«re ië Sômé^doubt%feether 
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tiie présence of the reassignment; even if rightfuUy upon the record, can 
•ati dl affebt tbe decree. By the assignment to the English compaùy the 
oomplainant lost ail right tb an injanction, and, by virtue of the assign- 
ment ajone, the English coMpany did not acquire the right to an in- 
junotioB, and never possessed it. It is argued with force that whàt the 
English Company did not hâve it could not assign, and that the com- 
plainant took nothing hy the reassignment, so far as the decree is con- 
cemed, which it did not possess before. It is not necessary, however, 
to décide whether the reassignment inves|ed complainant with the lost 
right ito an injunction, for the Jréason that I am constrained to hold that 
the reassignment is not properly before the court. Should an injuno- 
tion be necessary hereafter for the protection of the complainant, it will 
notb^di^qult upon proper showing, either in this or in'another action, 
to obtain ibis relief. The complainant is entitled to a decree for an ac- 
oounting, but, as a disdaimer was âled pendenle lite, (BeV. St. § 4922,) 
it imuBt be vrathout oosts. 



: Çaijï^bnia ABTnrqiAL Stpne Paving Co. e. Stabb d oL 

(Circuit Court, ^. A Oal^omia. December 14, 189L) 

Patbhts w>b Intbntion»— I»rRtN8EMiiNT— Statb Statutb oi' Limitations. 

As thebonstitutlon of the 0nitéd States and the legislatioiiof cbngress hâve glven 
the, national govemment ezclusiTe control of the subject of patents, state statutes 
of Uniftàtions do not apply to suits for infrinf^ement, even in thé absence of any 
national statute of limitauon» applicable thereto. 

At IJiaw. Suit by the California Artifioial Stone Pavîng Company 
against Mary A. Starr and others for infringement of a patent. Plea of 
the state statute of limitations, and demurrer thereto. Demurier sus- 
tained. 

^dmitMid ïbuszfcy, for plaintiflf. 

Parler <£:JS^, for défendants. 

Hawlby, J., {oraUy.) This is a isuit at law to recover damages for 
aa alleged. infringement pf a patent. Défendants, in their answer, plead 
thC; statute of limitations of the state of California. Plaintifif demurs 
to this portion of the answer, and also moves to strike out the pleas set- 
ting up the statute of limitations. The judiciary act provides that the 
circuit court shaU hâve original jurisdiotion "of ail suits at law or in 
equity arising under the patent or copyright laws of the United States." 
Rey. St. Uf S- § 629, subsec. 9. It also providea that "the laws of the 
several states, except where the constitution, treaties, or statutes of the 
United Stat^ otherwise require or provide, shall be regarded as rules of 
décision in trials at common law in the courts of the United States, in 
cases where they apply." Rev. St. U. S. S 721. Under this section, is 
the st»te fltatute of limitations applicable to patent cases? This quea- 
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tion, it seems, has never been decided by tbe suprême court of the 
United States. There are, however, numerous décisions in the several 
circuit courts, but they are not uniform upon the subject. The greater 
number of the decided cases, and, in my opinion, the weight of reason, 
is to the efiFect that the state statutes bave no application to such cases. 
In Read \. Miller, 2 Biss. 14, McDonald, J., in support of this view, 
said; 

" The constitution of the United States has given to the national govern- 
ment exclusive control of the whole subject-matter of patent-rights for new 
and useful inventions. No state, therefore, can pass any valid law concern- 
ing thpin. It is not any state la>y, nor even thecommon lav?, that authorizes 
théàètîon Kinder considération. It iS given by the act 6i congress Of JUly '4, 
1836. And this act, as I constïue it, gives the United States circuit courts 
exclusive jurisdiction over the whole subjeçt-matter. No state court can ad- 
judicate upon, the question of a, violation of a patent-right. Questions touch- 
ing thèse rights may incidentally arise in the state courts, and be decided by 
them. But, I repeat, no state court can try a case like the one now under 
considération. The poliey «f thé national government in thus puttiiig the 
■wholfe'âttbjf^ct-inatter forneÀvand useful improvements and inventions under 
the control of congress and the United States courts evidently was to provide 
a unifofmrule concerning the same throughout the United States, so that 
patentées shall everywhere havei thesame riglrts and the same remédies. And 
this is eminently proper, for the whole subject is one not of local, but of na- 
tional, cpncern. But no such policy is deducible from section 34 of the judi- 
ciary aet, Indeed, that section plainly indicates a contrary policy, for, in re- 
gard to the matters which it embraces, it destroys the nniformity of the rules 
of deciisiou in the national courts, and requires them to conform to the laws 
of the respective states, however varions and contradictory those laws may 
be. Since, then, no state has any power to legislate concerning patent-rights, 
and no state court has jurisdiction to adjiidicate concerning a violation of 
them, Jt can hardly be supposed tliat a state may nevertheless pass statutes 
of limitation concerning them which shall control national courts concerning 
their inîrihgement. It ought not to be preaumed that the state législature, in 
passing a statute of limitations, ever intended itto extend to patent-right liti- 
gations, since such litigation cannot arise in a state court. Nor ought the 
presumption to be indulged that section 34 of the judiciary act could hâve 
been intended to authorize state législatures to pass statutes of limitation on 
subjeçts over which the states hâve no control. Moreover, it should be noted 
that section 84 of the judiciary act only makes the laws of the several states 
rules of décision in the national courts * in cases where they apply.' Now, 
it appears to me that thèse state laws do not apply in cases over which the state 
governUlents bave no control whateVer, and which are under the exclusive 
control oflfie gênerai government." 

This décision was rendered in 1867. Congress, in 1870, passed an 
act providing a limitation for the commencement of such suits. This 
act was repealed in 1874, and there is not now any national statute upon 
the subject. In 1883, Lowell, J., in Hayden v. Oriental Mills, 15 Fed. 
Kep. 605, decided that state statutes were applicable to patent as well 
as other cases. His opinion is bj' far the ablest delivered in favor of 
that view; but it is not sustained by the more récent décisions. The 
authorities upon this subject are nearly ail cited in 3 Rob. Pat. § 890, 
and Walk. Pat. § 477. In McGinnis v. £ne Co., 46 Fed. Rep. 91, in 
V.48F.no,7— 36 
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the circuit court of Pennsy Ivania^ decided in December, 1890, the judgea 
hèld that a state statute of limitations is not pleadable in bar of an action 
at law for infringement of a patent; following thé previous décisions in 
that circuit, and citing the late décisions in other circuits in support of 
thatview. The demurrer is suàtained, ànd the pleas of the statute of 
liflxitations will be fitricken out. 



Nsiiy iTô^ Pafeb Bao Macbins & Mandf'g Co« v. Holunqswobih 

& Wbitney Co. 

iCireuît Court, D. Massadhtisetts. Deoember 13, 1S91.) 

1. FàTKOTS ÏOB iNVBNTIOÎfB— INPBINGBMIÎN'IwPAPBB-BAO ïfAOBtKltBt.' 

Itt;letters patentifo. 8a7,96S, iBBitecllfftroh 16, 1S86, to Lorenï and Honlss for an 
improyëmeot ia paper-i?ag macbinery, designed to maifufacturs oontiauous tucked 
pàjpér tut>ing intb paper olaiika, witn dlamond-folâed edds, thé clàim for a recip- 
ro<»tlDg càrris^ to sui^port the tubtn^, and, by its forwàrd and backward move- 
meoV tO'C»«perate in régulatlng the Worktng of otber parts of : the mecbanism, is 
notinfringed by amachtnçin wbiohtba same fanctionis performed byarerolv- 
ing isarriage. 

8.'SjtMB.. 

Tbe olalm for pivotéd fingers, combined -vrlth a coiied sprtng 1» distend them, 
the âiigers being desigiied to enter^ wUlle diàtended, tbe forward (nid of the tube, 
and the» move upward amd backward tbrough an arc of 180 degrees, carrylng the 
upper fold to a flat tablQ,.aiid completing tbe diamond-shaped fold, is not infringed 
by a machine with fibgèrs which, While cloSed, enter the tube, and then operate 
merely to lift up the Upper fold thèt«of, while the side folders préss in the sldes 
of tbe tube to the proper shape. 

In Equity. Suit by the New York Paper-Bag Machine & Mànufact- 
uring Gpbnpany againSt the Ilollingsworth & Whitney Compariy for in- 

fringeméitof a patent. Bill distn,is8e.d. 

AlberiB.Walker ani Medmck H. BettSy for complainants. 
Franda, T. Qhambera and George Harding, for défendants. 

NELSOiii J; The ônly questioh in this casé is one of irifrîtigement. 
The pîaintiffs claiiri thàt a machiné used by the defehdanfs' in the man- 
ufacture bfpaper bags is.an infringeixient of their patent. ,,Tfhe plaintiffs' 
patent No. 387,965, issued tp Lorei?zand Honiss, Ma,rch 16, 18U6, is for 
new and useful improvemènts in paper-bag machinery. The patented 
machinery is designed to manufacture continuous tucked pjapçr tubing 
'înto papér bianks with diamônd^fôlded ends. Thé patent covérâ varions 
combinàtibûs of the following patts, nàmely, a pair of pivoted 'fingers 
conibin«d with a coiied spring which opérâtes tô hold them apart, a re- 
ciprocîiting carriage, a prèssër-platë, two side gripers, and one ëtsdlgriper. 
The patent cbiitains fivé <;làinis,'thê iBrst of which is for the coihbination 
of the fingers With thé côiled spriïig. The ôthèrs are fpr difl'erent com- 
binations of tlie variduë parts, but ail contain as éléments eithér thé 
fingers, or the reciprôcating carriage, or bpth. Thé ohly éléments in the 
patent which are néw^are the firigersâtidspring, and. the reciprôcating 
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carnage. The presser-plate and the sîde and front gripers were well 
known in paper-bag machinery long, prior to the patent. The machine 
used by the défendants in the manufacture of continuous tucked paper 
tubing into paper blanks, with diamond-folded ends, con tains a presser- 
plate and side and front gripers. The plaintifi's claim that it also con- 
taina deyices which are mechanical équivalents fortheir Angers and 
spring, and for the reciprocating table. 

First. As to the reciprocating carriage. The function of this device in 
the patent is to support the tubing while being operated upon, and also 
by its reciprocating or forward and backward movement, to co-operate 
in regulating the proper working of the various parts of the mechanism. 
AU this in the défendants' machine is done by a revolving carriage. The 
plaintiffs insist that thèse two devices are substantially the same, since 
the réSïilt is the same. But the plaintiffs are clearly excluded from this 
contention by the limitations of their patent. If the patentées intended 
to claiin as part of their invention a revolving as well as reciprocating 
carriage, thsy were bound to state it distinctly in their patent. No hint 
of such an intention is to be found there. On the contrary, the lan- 
guage of the spécification limita the iiivention with scrupulous exact- 
ness, to a reciprocating movement of the carriage, and no other mean- 
ing can be forced from it. The revolving carriage is clearly not an in- 
fringement of the claims of the patent which contâin as an élément the 
reciprocating carriage. 

Second. As to the pîvoted fingers combined with the coiled spring. 
Their opération in the plaintiffs' mechanism is this: As the tucked pa- 
per tubing is fed along under the feed-roUs over the surface of the recip- 
rocating table, and as the under-fold of the tube is seized and held down 
by the eide and front gripers, the pivoted fingers, extended by the coiled 
spring, enter the interior of the tube at its forward end, and are then 
thrown upward and backward over an arc of 180 degrees, carrying 
along the upper fold until it is laid flat on the table. This operatron 
complétés the diamond-shaped fold. The fingers are then witlidrawn, 
the coiled spring yielding sufficiently to allow this to be done without 
làceraling the paper. Now, as I understand this complicated mechan- 
isna, the fingers of the défendants' mechanism are somethîng quite dif- 
férent. They bave no coiled spring corresponding with that of the plain- 
tiffs. When they enter tho tube, they are not distended, but closed. 
They do not throw back the upper fold, nor take any direct part in Ihe 
shaping process. Their office is merely to raise up the upper fold of 
the tube preparatory to the action of the side wings or folders, which by 
tuming inward, and pressing upon the sides of the tube, perform their 
part in giving the desired shape to the fold. Tliis is clearly something 
wholly dififerent from the opération of the plaintiffs' fingers, which, 
with the gripers, act directly in giving the shape. The only thing that 
appears to be common to the two devices is that both enter the interior 
of the tube at its forward end, and that is no part of the patent. No 
infringement of the patent is shown by the use of the fingers in the de- 
fendants' machine. Bill dismissed, with costs. 
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The Parthian. 
The Ayb. 

Boston <fe Philadelphia S. S. Co. o. Scott, (two cases.) 
■ (Circuit Court, D. Massachusetts. November 28, 1891.) 

AXiltlBlVTr AK>BAI,S— QUBSTION OP FaOT— CONPLIOTINO EviDENOB. 

' On appeal ia admiralty, the circuit court will not reverse the décision of the dis- 
trict juagè on a question of faot depeuding upon conflioting évidence, unleas it 
oleaj^ly appears tp be against the weight of âindence. 

In Admiralty. Libel by Nathaniel C. Scott against the steam-ship 
Parthian for daniages for a collision with the schooner Ayr, and cross- 
libej by the Boston & Philadelphia Steam-Ship Company as owners of 
Parthian against the Ayr. Decree in the district court for Scott against 
the, Parthian. The steam-ship company appeals. A.fïirmed. 

Shattuck â; Munroe, îoi a^ppeUant. 

G.T.&T. H. iiwsseK, for appellee. ' 

: CoLT,, J. Thèse two cases are oross-libelg învolving the same collision 
between the steam-ship Parthian and the schooner Ayr, and they cpme 
hère on appeal from the district court. ; The cases turij who^y upon 
questions of i'act ^concerning which the évidence is conQiciing. The dis- 
trict judge, having the advantage of seeing the witnesses and.judging 
from their appearance, ordered a deçree in the first case in favor of the 
Ubelant, and against the steam-ship Parthian, in the sumqf $1,760.15, 
damages, and costa of suit, and dismissed the cross-libel, It is the es- 
tablished rule of this court that it will not reverse;the conclusion reached 
by the district court upon a controverted question of fact, where the évi- 
dence is contradictory, unless it clearly appears to be contrary to the 
prépondérance of évidence. The Grafimi, 1 Blatchf. 173; The Sampson, 
4 Blatchf. 28; The Florida, Id. 470; The Sunswick, 6 Blatchf. 280; Gwi- 
marais' Appeal, 28 Fed. Rep. 528 ; Levy v. The Thomas MelviÉe, 37 Fed. Rep. 
271. Upon a review of the testimony, I am satisfled that the décision 
of the district court was correct, and therefore the deofees are affirmed. 
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The Albany. 
PosT V. Boston & Philadelphia S. S. Co. 

ICircuU Court, D. Massachusetts. November 80, 1891.) 

t. AFPB4L xs Admiraltt— Retibw Br CiBCUiT Court— Question of Pact. 

Oq appeal in admlralty the circuit court will not reverse a décision of the district 
judge upon a question deçending on conflicting testimony, unless it clearly appears 
that the décision was against the weight of évidence. 
:. Samb— Amoukt of Salvage. 

Kor wUl the circuit court interfère witta the amount of salrage allowed, unless it 
is striklngly out of proportion to the service or damage. 

In Admiralty. Libel by the Boston & Philadelphia Steam-Ship Com- 
pany against the coal-barge Albany for salvage services. Decree by the 
district bourt for $4,000. 42 Fed. Rep. 64. Aaron Post, claimant, ap- 
peals. Affirmed. 

Eugène P. Carver, for claimant, appellant. 

Shattuck <fc Munroe and I». St Dabney, for libelant. 

CoLT, J. On an appeal ip admiralty to the circuit court involvîng 
questions offact dépendent upon conflicting testimony, the décision of 
the district judge, who haS had the opportunity of seeing the witnesses 
and judging from their appearance, should not be reversed unless it 
<;learly appears that the décision was against the weight of évidence. 
fhe Gmfton, 1 Blatchf. 173, 178; The Sampson, 4 Blatchf. 28; The Fhr- 
ida, Id. 470; The Sunstoick, 5 Blatchf. 280; Levy v. Tlie Thomas Melville, 
37 Fed. Rep. 271; Guimaraii' Appeal, 28 Fed. Rep. 528. Nor will this 
<;ourt interfère with the amount of salvage allowed by the district court, 
unless it is strikingly out of proportion to the service or damage. The 
Narragansett, 1 Blatchf. 211; The Hope, 10 Pet. 108, 119; Gushumn v. 
Ryan, 1 Story, 91; The Yankee v. GaUagher, 1 McAU. 467, 479. I hâve 
«arefully examined the record in this case, and I find no sufficient 
ground for disturbing the conclusion reached by the district judge. 
Though the amount awarded, — 84 ,000, — was large, I do not think, under 
the circumstances, it was excessive. The Mary N. Hogan, 30 Fed. Rep. 
581; The Lahaina, 19 Fed. Rep. 923; The Bmison, 36 Fed. Rep. 793. 

The decree of the district court is affirmed. 
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The Wri.MiNGTON. 

WOOD W. THÈ WiLMINGTON. '• 

ilHstriot Court, D. Maruland, Ootober 25, 1880.) 

1. AUMIRALÎT— MiBITIMB CONTIttOT— CaARfHR OP CANAL-BOAT POB UsB ÏS HaUBOR. 

A pei^soD engagea in the business 6t f urnishing to the grain elevators in the port 
of Baltimore bu'gés suitable for o»rryingr grain to be useâ principally f or storage 
wben the elevators were full, «nd inclidentally to carry the grain to ships loading 
in the harbor, chartered a canal-boat for 60 days, agreeing to pay for the flrst calk- 
ing thereof, tnemaster thereafter to keep her in tborongh repair, and to man and 
furnish her with ail appllaoces. The purpose for whlch she was to be nsed was 
understood by both parties, but was not ezpressed in the charter-party. Meld, that 
this was a maritime contract. 

& SAME-i-BwPtn^«ON POK CoNTROi— LiABiLiTt lif Rem. 

Notwithstanding that the cbaiCterer had oonttiol of the boat for the period of tha 
contract, theboat wasliableift remto bim for an iojuryto the cargo causedby the 
master's failtire to keep her in thoroQgh repair. 

8. Bame— Leak^nq — EviDENCB OF Unsbaworthikess. 

Before the boat was used, her 4eck was recalked at the cbarterer's ezpense, 
which tlie master said was ail the repairs shë needcd. After a short period of use, 
she was found to be leaky, and rejected, whereuuon the master took her away, had 
her repaired, and brought her back, sayiog he had found tUe leak, and fixed it. 
She was again loaded, and shortly after sprung a leak which caused an injury to 
the cargo. She'was then takeh to a dry-dock; where the oakum' was found to be 
ont of her seams in several places. Helci sufficient to show that thn injury was 
due to à breadh of the agreement to keep her lu thorougb repair, and she was there- 
fore liable for the damages. 

In Admiïalty. Libd by John Wood against the canal-boat Wilming- 
ton, 

MoBRis, J. Thç libelant, Wood, made a contract for the use of the 
canal-boat Wilmington, which is as follows: 

"CHARTKa-PAETÏ. 

"I, John Wood, on this 19th day of July, 1880, charter froin Domînick Ma- 
griidy the boat ktio.wn and called the Wilinington, (of which the said Magriidy 
is master an^owner.) for the tern^ of six ty days from date. The said John 
Wood agrées tô pay the said Magrudj^ tlie sum of two bundred and Qt'ty dol- 
lars for the abbvé-named sixty dàys. 'îiie said John Wood agrées to pay for 
the flrst calkiRg ôf the said boat; àf ter which tlie said Magrudy agrées to keep 
said bOat in tfaorough repair, and to man and furnish her with ail appurte- 
nanees.";. . 

The testimony shows that the libelant's well-known business was to 
furnish to the grain elevators in the port of Baltimore barges suitable for 
carrying grain, which they needed when the elevators were fuU, and 
which they used principally for storage, and incidentally to carry the 
grain to ships which tliey desired to load in différent parts of the harbor. 
This was the purpose for which the barge was to be used in the présent 
case, and was well understood by both parties. The owner of the barge 
lived in Philadelphia; but the master of the barge, who had brought 
her to Baltimore, had authority to make the contract. Under this con- , 
tract her deck was recalked at tho libelant's expense, which the master 
said was aU the repairs she required. She then was twice loaded with 
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grain; whîch she carried across the harbor aud discharged into steam- 
ships. Theu she was loaded at one of the elevators, and lay about 10 
days, when she began to leak. The grain wus taken out of her, unin- 
jured; and her master was told she would not answer, as she was too 
îeaky to carry grain. The master then took heraway, had repairs put 
upon hw, and brought her back, saying to libelant that he had found the 
leak, and fixed it, and now the boat was ail right. She was again loaded 
at one of the elevators, and moved near to another, and there lay eight 
days, when she sprung a leak in the night-time and damaged her 
cargo very considerably. It is for this damage, wfaich the libelant had 
té make good to the elevator company, that he brings this libel against 
the barge. 

After the grain was taken out of her, the master had her hapled 6û 
the dry-dock for repairs, when it was found that the oakum was out of 
her seams in half a dozen places, and he was obliged to bave her entirely 
recalked and repaired. By the con tract it was agreed by the master 
that the boat should be kept in thorough repair; and, from ail the testi- 
mony, I hâve no diffieulty in finding that the damage resulted from a 
breach of this agreement. Although the contract recites that Dominick 
Magrudy was master and owner, he was in Iruth master only, and Mrs. 
Ann Magrudy, of Philadèlphia, was the owner. She makes claim to 
the boat; and, besides défenses to the merits and facts oflibelant's claim, 
she dénies the jurisdiction of this court to take cognizanco of the case, 
and dénies the libelant's right to maintain a proceeding in re»n. Itis 
now, however, I think, quite well settled that canal-boats, lighters, 
barges, floating elevators, and similar floaling contrivances, used in har- 
bors as instruments of commerce, are, in like manner as sea-going ves- 
sels, subjects of admiralty: jurisdiction, and that contracts with regani 
to their employment and repair are maritime contracts, and matters 
of admimlty cognizance. The Kate Tremaine, 5 Ben. 60; The W, J. 
Walsh, Id. 72; The E. M. McChemey,, 8 Ben. 160; The Fhcaing EkvaUrr 
Hezekiah BaMmn, Id. 556; The Nortkem Belle, 9 Wall. 526; Ednery, 
<3reco, 3 Fed. Rop. 411. Under the contract in this case, thecanal- 
boat could hâve been used for any of the purposes for which such a ves- 
sel is suitable; and she was in fact used in two instances to carry grain 
across the harbor. The fact that the principal use to which it was ex- 
pected she would be put, and for which she actually was used, was to 
hold grain on storage until the elevators were relieved, does not, in my 
judgment, alter the rights of the parties. In Eqrpert v. Rohitmn, Taney, 
498, itis said: 

"The manner in wliich the vessel is actually employed cannot aflect ïhe 
queation of jurisdiction. It dépends upon hercharacter. If the repairs Qtted 
her for navigation of the sea, the contract wus maritime.; and it does not rest 
with the owner to confer or take away admiralty jurisdiction at hjs pleasure 
by the mode or trade in which he af terwards employed her." 

The objection to the libel most strongly urged is to its character as a 
libel m imn. It is urged that a contract such as the présent one makes 
the libelant the owner of the boat during the term of the contraèt; -that 
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she was hirçd to him absolutely for 60 days; that he was to hâve com- 
plète coQtrol, possession, and command of her; and that, as under such 
a contract the owner would hâve no lien on the cargo for the^ hire, the 
charterer should hâve no lien on the vessel for damages resulting from 
her unseaworthiness, or other breach of the charter by the owner. That 
where the charterers hâve the possession and control of the vessel the 
owners hâve no lien for their hire, is indeed settled. Drinkwater v. The 
Brig Spartan, 1 Ware, 149. The parties in such case bave voluntarily 
entered into a contract, the efifect of which is held to be to remit the 
owner to the personal responsibility of the charterer. The charterers 
hâve a lien on the cargo, and to allow a lien to the owner, also, might 
be to endanger the property of innocent shippers, having no notice of 
the eoijtract. But the rule of the gênerai maritime law is that every 
contract made by the master, within the scope of bis authority, binds 
thevessel, and gives thecreditor a lien on it for bis security. ThePhebe, 
1 Warev 271; The Paragon, Id. 322. And the exceptions to this rule 
are not to be extended unless for imperative reasons. There is high au- 
thority for saying that evén where the whole vessel is demised, or let to 
hire, a âhipper may bave a lien on the vessel. In The Phebe it was held 
that the: sbipper might proceëd against the vessel notwithstanding she 
was let to a hirer who was to bave sole control of her, and notwithstand- 
,ing the shipper would bave no remedy inpersonam against the owner. 
3%e Phebe, 1 Ware, 271; The William & Emmdine, Blatch. & H. 71; The 
i*Veema«, 18 Ho w. 182. I can see no Sound reason why the présent 
case should be held to be an exception to that gênerai rule, inhérent in 
the maritime law, by which whoe ver deals with tbe master, within the 
scope of bis authority, is entitled to look to the ship as bis security; and 
I bave béen referred to no case which so décides. 

In this case the master knew betler than any one the âge and condi- 
tion of bis boat, and her fitness to carry grain without injuring it. He 
undertook to bave the repairing done to make her fit àfter she had once 
sprung a leak. He was to remain on board of her, to wàtch her and her 
cargo, and, keep her wells free of water. He had expressly stipulated 
with the libelant to keep her in thorough repair, and I fail to see why 
the boat should not be held liable in rem to the libelant for damages to a 
cargo resulting from a bteach of this stipulation, which cargo the libel- 
ant, relying on this stipulation, had procured for her, and which dam- 
age he was anSwerable for, and bas paid. 

Upon the theory that this was an absolute démise of the boat, and 
that tbe master was in the employment of the charterer, and not of the 
owner, it is contended that the owner is not responsible for the neglect 
and defaultaof the master in allowing the leak to get such beadway as 
to injure the grain. But the master, who Was offered as a witness by the 
rèppondents^ and not by the libelant, dénies that hô was négligent, and 
déclares that he was constantly on board, diligently attentive, morning 
and evening, to pumping tbe boat, and states that^ when the leak started, 
it gained so rapidly that no exertions could stop its gaining. Therefore, 
even though he is regarded as the servant of the libelant, the respond- 
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ents' testiœony acquits him of fault. There is no contention, however, 
but that when the master made the contract, ànd stipulated to keep the 
beat in thorough repair, he was acting on behalf of the owner, and within 
the scope of his authority, and also that he was so acting when, the 
boat having been once rejected as leaky, he took her to be repaired, and 
subsequently returned her, sàying she was ail right, and ready forload- 
ing. The owners of barges to be used for grain hâve been held by the 
admiralty courts very strictly to the duty of keeping their boats tight, 
strong, and in every way fit for the purpose for which they are used; 
that is to say, so that the water shall not reach the grain. The suprême 
court bas said .that, if they are incapable of this, they are not seaworthy, 
and that there is no othër test. The Northern Belle, 9 Wall. 626; Kd- 
logg V. Pachet Co., 3 Biss. 496. In this case the whole purpose and 
meaning of the stipulation that the owner should keep the boat in thoï- 
ough repair was nothing more nor less than that, while subjected toonly 
the ordinary risks of her employment, she should not so leak as to injure 
her cargo. 

I pronouuce in favor of the libelant; but, as the testimony with re- 
gard to the loss on the wet grain was not entirely satisfactory, uniess the 
parties can agrée on the amotint, I will send the case to a master tO com- 
pute the damages. I think it should be shown, with more accuracy 
than was done at the hearing, how much the grain which was wet was 
depreciated in value. 



The Ella, 
Feame V. The Ella. 

(District Court, E. D. Virginia. Maroh 29, 1880.) 

1. Uabitimb Contraot— Wha't CJoNSTiTUTBs— Launchino Stbandbd Vesbbi. 

A contract for launching a veissel, where the vessel bas been carried a quarter of 
a mile up the beacb by a storm, is a maritime contract, for which thQ vessel is liSiblè 
inretn. 

2. CONTKACTJS— DELAT IN PeEFORMING— WEBliT tTNEBASOSABLB. 

A schooner of 160 tons having been carried about a quarterof a mile up the beach 
by a storm, the master, on September Ist, contracted with a landsman experienced 
in movlng faouses to launch her for $1,000, to be paid when the launcblng was com- 
pleted, and not bef ore. The contracter promply began work, but in several weeks 
bad only moved ber about twice ber length. He then abandoned this plan, and 
hired a dredge to dig a canal up to her, which worked at intervais for some time, 
and then quit. On Decemberôth the dredge was again hired, and byDecember 
23d bad flnished the canal up to the schooner's stem. After an nnsuccessfnl effort 
at launcbing, notbing more was done untilJaDuary4tb, when the master notlfied the 
contracter that, uniess the work was completed in one week, he would terminate 
the contract. On the expiration thereof, notice was given that other persons bad 
been engaged to finish the job. With the new employés the master succeeded in 
launcbing the scbooner by Marcb 9tb. Beld that, in view of the time cons^med 
by the Xatter, the delay of tbe original contracter was not unreasoDable, and hè was 
entitled to recover tbe reasonable value of his services. 
S. Bame— Falsb Rbpkesbktations. 

Tbe f act tha*< tbe contracter agreed to "launch the scbooner, " and to "furnlsh ail 
materlals, labor, and implementa necessary to launch" her, did not- imply t^at he 
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was au e^perieneed wrecker, or that he possessed the maohinery, dredges, etc. 
that might be found necessary. 

4. CDI7TIU0T TOB SAIiYAOE— LiBEI. IN ReM. 

An express contract for salvage services! does not bar a Ubel in rem for compen- 
sation. ,, ; 

In Adrairalty, Libel by John Framç against the schooner Ella for 
services ipërformed under a contract to laUnch her, after being beached 
by a storçi, Decree for libelant. 

îT. G. Mio«, for libelant. 

EUis & Tkom, for respondent. 

Hughes, J» By theextraordinarystormof August,1879,the8cbooner 
Ella, of Newcastle, Me., was carried 1,200 to 1,300 feet beyond the or- 
dinary water's edge, and beached high and dry on the shore of the Eliz- 
abeth riverj hear Norfolk, far beyond the reach of the tides. The own- 
er's agent rejected the oflfers of the Bakers, of this city , experienced wreck- 
ers, to launch the vessel for $1,200; and contracted at $1,000 with a 
landsman, John Frame, th^ libelant in this suit, who had had some ex- 
périence in moving houses. There was a written contract, at the price 
named, datedon the Ist of September, 1879, in which the libelant stip- 
ulated to"lannch the schooner j" and "to furnish ail material, labor, and 
implement» necsBSSary to launch" her, and that the work of "launching" 
should be commenced as soon as practicable, and without unnecessary 
delay. The agent contracted to pay for this service $1,000 as soon as 
the vessel should be placed in deep water; and that he should not be 
liable to pay any portion of the sum until the schooner was placed in 
deep water. No time was agreed upon for executing the work; the libel- 
ant stating in évidence that hewas unwîïlingto bind himself to anylim- 
ited time. The work was promptly begun about the 3d September, and 
the vessel was moved in a feW weeks about the distance of twice her own 
length; she bejng a schooner pf 160 tonp. Then the plan of moving her 
over the ground seems to hâve beeh abandoned. It was determined, 
instead, to dredge a canal from the çhannel up to the place where the 
vessel then ky. For this purpose the dredge of one H. E. Culpepper 
•was engaged, which went to work at $50 a day, and worked on at 
intervais until she had earned $351. A good deal of delay seems to 
hâve beeii caùsed by thé ûecessîty of waiting for this dredge. On 
the 6th of December the dredge was again hired; Frame and Condon, 
the master oFthe Ella, uniting with Culpepper in a written contract, by 
which they pledged the lien of the vessel for the $351 already earned, 
and for the wages to be earned. Under this arrangement the dredge 
again went to work, and by the 22d of December had run the canal up 
to the sterh of the schooner where ^he then lay, and then knocked off 
from work, though it seems that a canal was dredged lurther on along 
oûe side of the schooner àt some time or other. Attempts were made 
to slide the vessel sideways into this latéral canal, but they did not suc- 
ceed. Then it was attempted to drag the vessel astem into the main 
canal, but the hawser used by Frame broke more or less often, and that 
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effort failed. Nothing éeems to bave been done by Frame afler the 22d 
of December up to tbe 4th of Janoary, 1880, whioh was probably due 
to the holidays. On the last-named date, Condon told Frame that, if he 
did not complète his job in a week from that time, he would terminate 
the contract. On the llthJanuary Condon gave Frame a written notice 
that he had employed other persons to finish the work. Condon, with 
his new employés, the Bakers, went to work; and by cutting a canal on 
the other side of the vessel from that on which Frame had eut one, and 
by the use of chains and other appliances, succeeded in launchin^ the 
vessel on the 9th of March; that is, after the lapse of about two months 
from the time when Condon took the work out of Frame's hands. Con- 
don paid the Bakers for the work done by them $600. A libel was filed 
by Culpepper against the schooner for the dredging done by his dredge, 
in which he claimed $750, including tbe amount of $351 due for the 
first service, which bas been named. This claim and cost of suit waa 
settled out of court by Condon, and the libel dismissed; the court costs 
in which being about $50. Frame contends that $200 of this $760 was 
not justly due, and that Condon should not bave allowed it. Frame 
nowbrings this libel, vouching his contract of September Ist, and claim- 
ing the $1 ,000 named therein, or else such just compensation for his 
services as may of right be adjudged to him. A note has been filed by 
counsel for Condon since the argument at bar, conlending that, as this 
is a claim for salvage, the libelant barred his right to sue in rem by en- 
tering into a spécial express contract for services. 

There is nothing in the point made by the master's counsel. In some 
old cases it has been held that a spécial or express contract with the 
owners, fixing the compensation to be paid for salvage, was a bar to a 
libel in rem. But they bave been overruled by more modem cases; 
and, except as to contracts for fixed sums payable "at ail events," such 
is no longer the law. The point was settled by the United States su- 
prême court in the case of The Camandie, 8 Wall. 448, and the ruling 
there has been followed by several cases in the United States courts. 
Desty's Shipping and Admiralty is not, and does not profess to be, an 
authority itself; it is an index of ail décisions in admiralty, some of 
which are authority, and •others of which are overruled cases. The con- 
tract in the case before me, as I bave said, was in terms a contract for 
launching. It was so in fact. The repairer of a ship still on the docks 
may libel her, either while there, or after she has been launched. Ben- 
edict says that towing or "otherwise moving" a vessel of commerce is a 
maritime contract, within the cognizance of admiralty. A leading case 
on this subject, and an early American case, is Bead v. The HvU of a 
New Bng, 1 Story , 244. The présent case is indisputably within the ad- 
miralty jurisdiction. 

I corne, therefore, to consider it on the merits. The claim is resisted 
by the master of the schooner, Condon, on two grounds: (1) On the 
ground that the contract was forfeited by Frame by his failure to per- 
form the job in a reasonable time; and (2) on the ground that Frame 
was without skill in the business he undertook, and, furthermore, was 
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npt prpyided with the materials ànd implements necessary to the exe. 
cution of his contract to furnish them. Condon also insiste that he los 
at the rutf! of $300 a month for ail the unneeessary time that was spen 
by Frame about the work he undertook to do. As to this last objection» 
no cajos^rlibel -bas been filed setting up this claim. It is not a matte' 
put in issue by the pleadings in the case, and I do not think this spé- 
cifie ^laim is properly before the court for adjudication. But, even if i* 
^ere, it wpuld dépend entirely upon the décision of the question of un- 
reasonable delay, which I am to pass upon. 

Retflrning to the more regular grouuds of défense made by Condon, 
and first tO:that of Franae's alleged dilatoriness in comploting his work: 
It cannpt be denied that Frame was bound to perform it in a reasonable 
time. ;,The fact that no time was stipulated for, in a contract concern- 
ing the launching of a vessel of commerce, into which time always enters 
as a most important élément of considération, seems to indicate that 
neither party deemed it practicable to fix a time, and that the period to 
be allowed was left open to the détermination of circumstances. I 
should h^ve been disposed, nevertheless, to think the delay of four 
months quite unreasonable and fatal, butfor what occurred after Condon 
discha^ged Frame, and undertook the job himâelf. Frame had effected 
the rqtfloval of the schooner over the ground some two lengths, and 
thereby shortened the distance necessary to be dredged, so as to save, 
according to Capt. Baker's testimony, six or seven days' work of the 
dredge. He had also dredged a canal from the water channel some 
thousand feet to the stem of the schooner, and extended it along one 
side ofi the schooner. He had thus accomplished most of the work nec- 
essary lo,. the launching of the vessel at the time he was discharged. 
Not rnuch, if any, more than 100 . additional feet of dredging remained 
to be doiie when Condon took charge. Yet two months elapsed after 
Condon set to work before he completed the job. If thèse two months 
were ûot. an unreasonable time within which Condon did the remaining 
work nec^sary, it does not seem to me that four months were unreason- 
able for.the much more considera,We work that Frame had directed. The 
■jvorkwas of a pharacter to be atteaded by delays, and I do not see that 
the delays which attended what was done in the four months are beyond 
proportion:,withthose which attended what was done in the two months 
when Condon had direction, under circumstances creating the strongest 
incentives, to exertion and expédition. There is the further considéra- 
tion that Condon was in attendance at the schooner during the entire 
period of Frame's control, and does not, from the évidence, seem to 
hâve entered personal protest against the delay in any form, or even 
made complaint; to Frame himself, until the 4th of January. As late as 
the 5th December he sanctioned a proceeding of Frame by joining 
in the contract with Culpepper for the second use of the dredge, which 
recognized the original contract, and continued it in opération as long as 
the dredge should be employed,, which was until the 22d December. 
This acquiescence and' participation by Condon in what Frame was do- 
ing certainly affords a strong implication that there was no delay before 
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that time to justify the forfeiture of his contract. Considered in con- 
nection with Condon's subséquent failure for two months to get the ves- 
sel off, when comparatively little remained to be done, I do not think 
there was such delay on the part of Frame as authorized a summary and 
arbitrary abrogation of the contract upon a week's notice. Solemn con- 
tracts cannot be set aside by a single party to them upon grounds so 
inconclusive. If Frame had himself thrown up his contract, he would 
hâve been bound by his contract, and could not hâve recovered any ré- 
munération for his work and labor. But in this case it is Gond on who 
terminâtes it, and it does not accord with the spirit of a court of admi- 
ralty, ivhiçhis averse to the exaction of forfeitures and penalties, to 
allow him, by his own arbitrary act, to fix a forfeiture upon the other 
contracting party. 

The other ground of défense is that Frame had no skill as a wrecker, 
and did not own the materials and implements necessary to the perform- 
ance of his undertaking, which he contracted to furuish. There is no 
proof, and it is not a façt, that Frame held himself out as a professional 
wrecker. The évidence indicates, rather, that Condon knew he was a 
landsman, and that Condon employed him by reason of his having had 
some expérience as amover of bouses on land. It is quite true that a 
man who undertakes work for a price impliedly stipulâtes that he bas 
the requisite skill for its successful performance. But this rule is rarely, 
if ever, enforced, except in respect to professional skill, and thatof ex- 
perts in the mechanical trades and crafts. It does not apply to mère la- 
borers, or to employments non-professional, and not within the mechan- 
ical trades. The launching of a vessel stranded by a phénoménal storm 
a quarter of a mile from the water's edge cannot be held to fall within 
the expérience of any particUlâr profession or craft, and is as exeeptional 
a work as can well be imagined. I do not think that Frame can be 
held to hâve contracted impliedly with Condon that he had any expéri- 
ence or spécial skill in thé art and mystery of moving ships over the 
land. The stipulation ix\ the contract, that Frame should furnish the 
materials and implements necessary to the work undertaken, bound him 
to defray the expense of procuring and using those materials and imple- 
ments, and was not âfalsc' holding out of the idea that heactuâlly owned 
and posséssèd Ùiem. Contracts of the sort do not imply the ownership 
of such appliances. Men of enterprise often contract to do work reqùir- 
ing the use of herculéan machinèry, imménsely costly, which they do 
not own. They dépend for procuring such materials and implements 
vpry ofteri on liaught but the crédit of the contracte which they enter 
into. If in every instance they were held to own or to possess sufBcient 
Personal crédit for procuring them, then men of enterprise alone, and 
of no capital, would be unable to enter into any of the great opérations 
of modem times, and the' most important of thèse undertakings could 
not be prosecuted. The hiring by Frame and Condon of Culpepperls 
.dredging-maohine the second time was upon the crédit of Frame's çrig- 
ihal'cbiiltfâîct, which itself was a lien upon the schooner, and Condon's 
joining in it attested that he consideped , the contract to be then in force 
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-and binding upoQ thé vessel, and would ctotinue so unlîl ' thfr dredg- 
ing for which it providéd shoiild be performed, i. e.\ until the 22d 
-Dédômber; for otherwise he ^vould not hâve signéd the contract. I 
oannot agrée that Frame's cohtract to furnish ail thô materials and im- 
plements necessary to the launehing of the schôoner implifid that he 
owned, and could continually oortimand, adredge, or even that he would 
bave onie ready for use on eyery partioular day on wbich it could be 
used. Itis clear from the ténor of the contraot that eaçh party contem- 
plated thât the schôoner was tO be got off by ^'launehing." Dredging 
was not in the minds of either party. Nor does it seem to hâve corne 
into tlieir ffljinds until after the iapse of severalweëkfl in futile attemjJts 
at launehing.' 

On the whole case, I think Frame is entitled to a just compensation 
for whatever eCTôctual work he did for the schôoner. He would be en- 
titled tp compensation for the dredging donc by Culpépper; but, as 
Gondon bas paid that debt, it cannot noW be awarded to him. He is 
also entitled to a proper compensation for movlng the vessel from the 
spot where he found hér to that up to which the canal was dredged. I 
could not allow bis actual expenditurea in this part 6f bis work. He 
may bave spent double what it onght to bave cost. I tbink the best 
way of getting at what this service was worth will be to allow him what 
the dredging of the canal up to where the vessel originally lay would 
bave cost. Capt. Baker says that that distance would bave required 
six or seven days' dredging. This at $50 a day, or 6300, is what 1 will 
allow. A decree may be taken for $300, and $61.04 costa« 



MtJLMJR V. Spreckeu.' 
ilHstrlet Court, 'E. D. Penn«uVoam,ia. Ootober 20b 1891.) 

1. OOHTKAOT Bt HASTEB O» VeSSEI^-VaLIDITT. 

An agreement by a obarterer to give the master of a vessel a dràwback in oon- 
siderauoli of bis permltting the stevedorin); to be done by blm at a higher priod 
than it could bave been done by otber parties is void. 
S. Chabtbb-Partt— RieBTS ojr Chaetbbbb to Um-oad— CioMPïaîSATio». 

A ship cpntracted for S5 cents a ton for steredoring a cargo of sugar, wblch was 
a f air obtnpensation ; tbe obarterer himsôlf assumed the stevedoriiig, cbarging 45 
cents a ton. Eeld, as tbe rigbt to do the stevedoring was tbe sfaip's, and was not 
given to charterers by a cbarter-party provldtng that the "ship to be addressed to 
* * * charterers or their agent at port of discharge for custom-house business 
on the usual tenus, " tbe cbarterer is not entitled to more than the service woiUd 
hare cost the ship. 

8, WHABrAGB— LiABILITT OF VbSSEL. 

Where a vessel, to make the dellvery required by the tenus of the charter, is 
compeUed to enter a dock, and for this purpos? enters tbe dock of ths obarterer, 
she 18 Uable to him for tbe ordiuary charges for such accommodation. 
4. Samb^-GvbtOH. 

A charge made for the use of a dock, equal :to the usual wharfage fee, where a 
vessel eutérs it, and ezcludes by her présence otbers from the use of the wharf, al- 

* Beport«d by Mark Wilks Collet, Esq., of tbe Fhiladelphia bar. 
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thQugb not using,the wharf herself, is a recognized usage of the port of Fhilaâel- 

jthia, and vésseu are béld to a knowledge therept. 
& Djsuvebt of CABao— CiiAim ro» Shobtaoe. 

Where a paragraph of a biU avers delivery of "the -wliole cargo taken on board, " 

and tbe answer acknowlëdges that the paragraph containing this avermentis true, 

açlaim for shortage of cargo oadnot be allowed. 
6. Entrt AT Cdbtom-Hovbe— Fbb8 of Chabtebbb's Aobnt. 

Altbougb making entry was by charter-party the duty of the charterer'6 agent, 

yet, if he be informed before dolng so that entry bas been mad^ he will not oe al- 

lowedfor making It a.second time, nor for the services of a tugin making It. 

1. Sahx. 

Wîièiw à charter-party Confines the duties of aship'» agentto"<ni8tom-hon8e 
- business " b« is not the gênerai représentative of the shlpi and is not entiUed to an 
"attenâanc(9 fee. " 

In Admiralty, 

Libel by Victor H. Muller, master of the steam-ship Ijugenîe, against 
Gaus Spreckels to recovér freight. The gross freight was $7,587.72, 
which had been paid less the foUowing déductions: Entrance fee, $5; 
custom-house fées, $1.40; tug-boat services delivering orders, $2; wharf- 
age, $225; ètevedore, $1,424.61; advertising, $5.95; stationery, etc., 
$10; "attendabce" fee, $50; commission, $190.82; short delivery, 
$42.07. 

John Q. lÀiie, for libelant. 

Frank P. Priclwrd &nâ John 0. Johnson, for respondent. 

Butler, J. The libel is for freight, under charter-party — ^for carry^- 
ing Sugar. The amount earned is $7,632.80. The charter provideg 
that "the ship shall pay charterer's agent at port of disoharge a commis- 
sion of tWo arid a half per cent, on gross freight," and that the ship 
" shall be addïessed at the port of discharge to the eharterer or his agent 
for castom-hpuse business, on the usual terms." The cargo was to be 
delivered at Philadelphia, "along-side store or into oraft or steamer at 
wharf, pîer, or on cars, always afloat," as ordered. On the ship'a ar- 
rivai controyersy arose respecting the appointment of an agent, and the 
employment 6f stevedores. As we hâve seen, it was the charterer's right 
to appoint an agent, and the dijty of unloading was on the vessel. The 
eharterer, Spreckels, appointed Hempstead & Co. and desired tbe em« 
ploynaent of his own stevedores, at 46 cents per ton; while the master 
was sblicîtous for the appointment; ofWesenberg & Co. as agents, and 
selected his own stevedores — contracting to pay 35 cents per ton. An 
effort was inade to reach an agreement on the subject, and several inter- 
views between the parties occurred. The testimony produced is too 
contradictory to. prove the allégations of either side. The libelant sets 
up an agreement for the appointment ofWesenberg & Co.; and the re- 
spondent an agreement that his stevedores should be employed at 45 
cents per ton. The burden of proof is on the party setting up the agree- 
ment; and in view of the contradictoiy character of the testimony the 
written contraçt shown by the charter must prevail. The fact that the 
eharterer selected an agent, and throughout the transaction insisted on 
bis recognitipn by the ship, is; inconsistent with the allégation that he 
agreed to the appointment of Wpsenberg & Co.; and the fact that tho 
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^ip employed stevedores at 35 cents, per ton is equally încônaîstenfc with 
the allégation that she agreed to accept Mr. Spreckels' stevedores at 45 
cents. If it is true as alleged, that she did this in considération of 
an agreement to pay the master and Wesenberg & C!o. a drawback of $50 
each, the transaction should not be recognrzed. Such àttëmpts when 
prove.d should subject masters aij^ their agents engaged th'erein to severe 
pùnisfainent. The statement by respondent's counsel that thé master 
admits the alleged agreement toemploy thèse stevedores^, is not sustained 
by;,|hë évidence, as f ûnderstand it. It is true thath&does notsay that 
such an agreement was coupied with an understanding that Wesénberg 
& Co. should hâve the agency. It would be unjust to wrest the ^.dniis- 
sion from.its cpnnection, and thus usç it against him. There is nothing 
iù the évidence, thetefore, to justify a departure from . the terms of the 
ch^rtérin ascertaiiiing the i-ights of the parties. By t^S instrument, 
as wè 'hâve seen, Mr. Spreckels' agent was authorized to transaçt the 
shîp*s' oustoni-house business, making the usual charges and disburse- 
mèrits- bn that acçount, and is expressly given a commission of2è per 
cent, (m the gross amotmt of freight. The right to emiploy stevedores 
was the ship's; and Mr. Spreckels, who assumed the|; e^sercise of it, is 
entitled to no more than the employment would bave çost her. As be- 
fore stated she contracted to hâve it done for 35 cents; and this the mas- 
ter and Mr. Moe say was a fair compensation. The ..master's further 
statement, as well as that of Mr. "Wesénberg, that thé service ought to 
hâve been perfornled for léss, under their construetioû of the charter, I 
do not consider entitled to any weight in view of the facta just re- 
ferred to. ' 

The freight earned; as we hâve seen, was$7, 632.80.; Of this $5,675.95 
wère paid to the ship's owners directly by Hempstçad through draft. 
Of thé 'balance $225 bas been withheld as compensation for wharfage. 
It is objécted that the vessel was not compelled to provide a wharf, and 
tbdt tbîs charge is therefore improper. To make the'délivery required by 
the charter however, it was necessary to enter the dock connected with 
tbe wharf. Althbugh this was the privàtè wharf of Mr. Spreckels, the 
testimony shows that wharfage is always charged tinder such circuna- 
stances, and justifies a conclusion that no différence éxists as regards tbe 
charge' where the wharf is not used if tbe dock is, The vessel's présence 
excludéd its use by others, and the charge is consequently the sanie as 
if it were employed. Such is the usage of this port and the ship must 
be held to a knowledge of it. Mr. Spreckels testifies that the amount 
claimed is the usual charge, and there is no suggestion that it is excess- 
ive. The sum of $42.07 retained for shortage of cargo, cannot be al- 
lowed. The answer expressly admits receipt of flie entire amount 
shipped. The third paragraph of the libel avers delivery of "the whpïe 
cargo taken on board" and the answer says "the averments of the third 
paragraph of the bill are true." Besides I find nothing in the évidence 
to sustain thô allégation. The sum of $190.82 retained as commission 
on freight is distinctly authorized (as we bave âeéb) by thé charter. The 
sumis of $5 and $1.40 fées for entrance at the custbm-house should not 
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be allowed. While the dtity of making entrance devolved upon the 
charterer's agent, thecharterer was informed in advance that the entry 
had been made, and he should not therefore hâve incurred the expensa 
of making it a, second time. The service o'^ a tug for which $2 is charged 
was, as I understand, required only in making the entij»^, and should be 
disallowedi The $5 charge for advertising should not be allowed; and 
the Same must be said of $10 for stationery, etc. Nordo I see anything 
in the évidence to justify the charge of S50 "for attendance fee." The 
duties of this agent were confined to "custom-house business." He was 
not the gênerai représentative of the ship, and there is nothing in thé 
evideùce to show any connection between this business and the charges 
hère referred to. Settlements for the freight, after making the déduc- 
tions allowed, ghould hâve been made with the master or his agent. 
The payment however, to the owners to the extent made, should under 
the circumstances be credited to Mr. Spreckels. A decree may be pre- 
pared accord ingly. 



Thé F. E. Sknneb. 
Union Dky-Dock Co. i?. The F. E. Spinneb. 
(District Court, N- -D. N^ew York. December 29, 1891.) 

UàBITIUE, LiBNr-SALVAOE— EvIDENOB. 

On a libel in rem, against a vessel for the value of a chaln used In raising her 
from the bottom of a river, it appeared tbat the libelant contracted by telegraph 
, with a tug Company to seU. it the cbain, and that he delivered the ohain to a tug sent 
for it. He had no communication with the owners or master of the vessel, and there 
was nothing to show that he knew for Wbat purpose the chain was wanted, ezcept 
bis testimouy that be "snpposed" and "inferred" that it was for raising the sunken 
vessei. ' Six weeks after delivering the chain he wrote to the tug comnany referr 
ring to "our agreement, " and proposing to draw for the price of the cbâin. H.éld, 
that there was no évidence f)0 support either a maritime flen for supplies fumishea 
or for salvàge upon the vessei raised. 

In Admiralty. Libel m rem by the Union Dry-Dock Company against 
the F. E. Spinner. 

'The libel allèges that on September 17, 1885, the libelant furnished 
and delivered 1,480 feet of steel chain, worth $863, to the steam pro- 
peller F. E. Spinner, at the request of her master and owners. That 
tiie libelant relied upon the crédit of the vessei as well as that of the 
owners and master, and would not hâve furnished the chain except upon 
the crédit of the vessei. That by reason of thèse facts the libelant ao- 
quired a lien upon the vessei for the value of the chain. The answer 
of the owner of the Spinner dénies every allégation of the libel which 
seeksto chargé the vessei with liability. On the lOth of September, 
1885, the libelant received the foUowing telegram: 
v.48F.no.7— 37 
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, "DaTROicr, Sept. lOth, 1855. 
"To Capt.M. M. Drake, Supt. Union Dry-DocTt, Buffaio, N. T. : "Want 
tp buy eight or nine Jiundred feet two,inch chain; understand you hâve it. 
What's your beat priée and terma? AnsWer quick. 

"Détroit TUG AHD Transit Ck)." 

jTJhis was followed by yarious telegrams and letters, wjiich culminated 
in an; agreement between the libelant and the Détroit Tug & Transit 
Company as evidenced by the follosying telegrams; i 

"Buffaio, Sept. 16, 1885. 
"Détroit Tug & Transit Oo., Détroit, Mich. : 1 will deliver to the tug you 
name on her arrivai heie the cbaln you speak of. My understanding is tbat 
you areto bave this cbaln witb tbe option of purchasing it, décision tobe 
made and communleated to me by November flrst, at a pricé of forty dollars 
perton,oryou areto haveit f or fprty-flve days at arentàlof flvebundred dol- 
lars. Décision to be made as above, chaln to be taken bete wiUiont coat to ils 
and retur^ed faere on same ternis, If you ehoose to bave iton tentai, damage if. 
any to be made good by you. AU the above conditioned pn my receipt from 
you at once of a telegram accepting above terms. 

"W. BULLARD." 

On the same day the foUowing answer was received: 

"Dbteoit, Mich., Sept. 16, 1885. 
"W. Bullard. Buffaio: Your telegram received; we aecept terms and 
conditions stated tberein about chaîna. ' 

"Détroit Tug & Transit C!o., 

; : "S. sA. MURPHY." 

Mr. Bullard was the gênerai manager of the libelant at Buffaio. Prior 
to the first telegram of Septèmber 10, 1885, thé Spinner -was lying sunk 
in the Sault Ste. Marie river. The chain was delivered on board a tug 
sent by the Détroit Tug & Transit Company to Buffaio for that pnrpose, 
and was used îh raising the Spinner by the International Wrecking Com- 
pany, which Company hâd a contract to raise her with the insurers, to 
whom thé wreck. had been abandoned. 

After the propeller hàd béen raised, and on the 3dof November, 1885, 
the following ietter was sent by Mr. Bullard: 

"BuFFALd, N. Y., Nov. 3. 1886. 
"Mr. 8. A. Murphy, Preat. Det. Tug & Trans. Oo., Détroit, Mich. — Deab 
Sir: By terms of our agreement of S^t. 16th you were to communicate to 
mé by Nov. lat your décision as to whether you would pay rental of $500 for 
45 days' use of steel chain loaned you or whether you would purchase same at 
$40perton. I baVe heard nothingfrom you in regard tothematter. Can 
I.draw on you ^aigbt for the value of;tbe chain at the agreed pricei named 
aboveV Yours, truly, W. Bullard, Gen'l Mgr." 

This Ietter was never answered. The chain was not returned or paid 
for. -• - 

Josifih Coofc, for libelant. ■ 

Shemum S. Rogera, for rëspondent^ 

OoxB, J. ;The libel cannot be sustaînéd for salvage. There îs neither 
allégation nor proof of a salvage service. The action is in rem to recover 
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of the Spinner $863, the value of a çhain furnished, as the libelant al- 
lèges, /or the use and on the crédit of the vessel and at the request of 
her master and owners. In order to recover the libelant must prove 
thèse allégations. It has wholl^ fàiled to do so. The contract was ne- 
gotiated by telegram and letter. The master and owners of the vessel 
virere not coniieétéd with it in any way. The only parties were the libel- 
ant on the one side and the Détroit Tug & Transit Company on the other. 
The latter company hired the chain for 45 days, agreeing to pay $500 
tentai with an option of purchase at $40 per ton if accepted prior to No- 
vember Ist. There is not the slightest allusion to the sunken propeller 
from one end of the correspondence to the other. There is nothing 
therein to indicate that thé libelant knew for what purpose the chain 
was intended. The two persons who represented the libelant in the ne- 
gotiations, Capt. Drake and Mr. BuUard, testify that they "supposed" 
aùd "infërred" that the chain was to be used in raising the propeller, 
but neither of them says that it was furnished to the propeller "at l;he 
request of her master and owners and upon the crédit of said vessel;" 
neither of them says that there was an intent on the part of the libelant, 
at any time, to hold the vessel responsible. Indeed, it appears that, 
six weeks after the delivery of the chain, the libelant still looked for 
payment to the tug aild transit oompany, and to no one else. On the 
3d of November, the libelant, addressing the tug and transit company, 
refera to "the tcrms of our agreement" and proposes to draw at sight for 
the value of the chain. 

The contract is too plain to require a resort to inferences drawn from 
extraneous considérations; but were presumptions necessary or permisr 
sible it might be pertinent to inquire whether it is likely that the libel- 
ant intended to part with valuable property upon the crédit of a foreign 
bottom, lying as an abandoned wreck, under 138 feet of Canadian water, 
500 miles from BufTalo. The fact that individuals interested in the ves- 
8el were also connected with the tug company and the wrecking company 
does not avail the libelant. The évidence shows an agreement between 
the libelant and the tug company as clear and unmistakable in terms as 
can well be imagîned. A finding that the libelant parted with its chain 
on the crédit of the propeller or with intent to look to her in any con- 
tingency for payment, would be wholly unsupported by the proof. It 
is to be regretted that the libelant has lost its chain, but this is a resuit 
which usually foUows where an irresponsible party bas been trusted. 

Thé libel is dismissed, with costs. 
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THE i). B. Bteelman. 
{District Court, E. D. Virginia. Novemter 8, 1880O 

1. Ha.bitimb Liens— Vesbel Ownsd bt Wife— Fcrwishings bt Htjsband. 

Wben a half Interest In a vessel is owned by a married wonian resldiog In tha 
District of Columbla, whero Bhe Is permltted by law to hold property In her 
separate rlght, free from the control and obligations of her husband, the hus- 
band Is entltled to a lien on the vessel for funâs and supplies furnlshed, and 
ejxpenses incurred upon her, wben his clalm Is proved In the usual way. 

2. Same-i-Pabiiai. Payments— Application. 

' When advances are made and lùmber, eto.,fumished to a vessel at varions times 

durtng a penod of about two months, but ail during one stay in port, and as part 
of one transaction, and tbe acQount embraces some items wbioh baVe the force of 
maritime liens, and others which do not, a cash payment will be applied in dis- 
obarge of the latter, and the lion of the former will be preserved. 
8. Bamb— Waivbb of Lien— Taking Notes. 

The taking of notes payable in fwo, three, and four months, for advances made 
and materitus furnished to à vessel, does not of itself operate as a waiver of tbe 
maritime lien. 
4. Same— Takikg Mobtgage. 

Nor is the maritime lien walv'ed by taking a mortgage on the vessel to seoure 
suub notes. The Ann C. Pratt, 1 Curt. 840, and The Swallow, 1 Bond, 189, dis- 
tinguished. 

6. BAME-i-tjIBNS UNDBB STATTJTB. 

B«vised Code Md. art 87, S§ 44-48, giving a lien on vessels nsed on Chesapeake 
bay on flling in the county court a verified statemeijt of the claim, and providing 
that the act shall not entltle the olaimant to préférence over creditors aeoured by 
prier mortgage, abrogates the maritime lien for materlals furnlshed in Maryland"; 
and a lien secured imder Us provisions is subordlnate to a claim secured by a prior 
mortgage on tbe vessel. 

In Admiralty. Libël iti rem for wages. Decree for libelants and 
claimants. 

Wcdke (k Old, for mortgagee. 

Sharp & Hughes, EUis & J%orn, and WiUe & Gamett, for petitioners. 

HuQHEB, J. The schoon^r D. B. Steelman, of Baltimore, Md., has 
been lîbéjëd in this court by threp of hçr seamen; aod sundry material- 
riien ànd bther clainiant^ hàVe filed pétitions setting ont claims against 
the vessel. ,. By gênerai consent the vessel has been sold, and the pro- 
ceeds pàid into the registry for distribution. Thèse are insufBcient to 
n?eet ail the claims. Of course the first charge against the fund is the 
costs of this suit. Next in order of priority are the claims of the sea- 
inen. They were hired by the month in Baltimorej and, as the vessel 
laid up in this port without finishing her voyage, they must be paid 
their wages for the time claimed, and $1.50 each for their passage back 
to Baltimore. 

The vessel was owned by J, Hexter and his sister, Mrs. Silverberg. 
Under the laws of the District of Columbia, where Mrs. Silverberg lives, 
married women may acquire and hold personal and real property in sep- 
arate right, free from the control or obligations of their husbands. Her 
half of this vessel is thus held and owned by Mrs. Silverberg, as is shown 
by the schooner's custom-house papers, issued by the coUector of Balti- 
more. One of the claimants by pétition in this case is Silverberg, 
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who claims expenses incurred in repairs upon this vessel, and in funds 
and supplies furnished her. I see no reason why this claim should be 
denied. It is proved in the usual way, and is admitted to be just and 
correct by the other half-owner, Mr. Hexter. It cannot therefore be in- 
validated by the mère fact that the claimant is the husband of a half- 
owner. It must be paid pari pasm with other claims of like dignity. 
It seems thaï the petitioner McCullongh, in March and April last, fur- 
nished lumber and money for repairs upon the vessel to the amount of 
about $635, of which he received $300 in cash, and took notes at 60 
days, 90 days, and 4 months for the balance. The items making up 
the total of the account which he files with his pétition bear date from 
February 10, 1880, to April 5; and it is claimed by adverse counsel 
that the payment of $300 made to him by Hexter, an owner, should be 
applied to the discharge of the earliest of those items. This would leave 
among the items of later date some which hâve not the force of maritime 
liens. There was but one refitting and repairing and supplying of this 
vessel by McCullough, which was during a single stay of the vessel in 
this port, and his advances to her were made with référence to the total 
charges incurred on that occasion. The cash payment which he received 
must therefore be presumed to hâve been paid and received in liquida- 
tion pro tanto, first, of the items which had not the force of maritime 
liens, and then of those which had. Any other ruie of application would 
be contrary to reason, and be grossly inéquitable. 

Besides executing three notes for the balance of $335 due upon Mc- 
Cullough's advance, Hexter executed a mortgage upon his half of the 
vessel to secure the amount of the notes. The principal question aris- 
ing in the présent case is whe'ther McCullough, by taking the notes, and 
especially by also taking this mortgage, waived his maritime lien upon 
the vessel, and thus falls behind the other material-men in the order of 
payment. I think it may be assumed as settled law chat the taking of 
a note by a material-man in évidence of bis claim for supplies, for such a 
short time as 60, 90, or 120 days does not of itself amount to a waiver 
of his maritime lien upon the vessel supplied. The Nestor, 1 Sum. 73. 
The only open question is whether the taking of a mortgage on the vessel 
securing this note is a waiver. It is settled law that a mortgage is to be 
treated, not as the debt, but as a mère incident of it; not as the princi- 
pal thing, but as the mère accessory. 1 Jones, Mortg. § 11; Carpenter 
V. Lougan, 16 Wall. 271; and see 22 Alb. Law J, 377. If a mortgage 
be thus but an accessory and incident of the note, and the note itself 
does not displace the maritime lien upon the vessel, then the mère fact 
of taking a mortgage does not operate as a waiver of the maritime lien. 
If, however, the taking of the mortgage be attended by acts inconsistent 
with the lien, or prejudicial to other maritime creditors, (for instance, 
if the crédit given b3' it be so long as to make the claim it is intended 
to secure stale, in the sensé of the maritime law,) or if the exécution of 
the mortgage be in manner such as to make it conflict with the rights of 
maritime creditors whose claims are of equal dignity with that secured 
hy the mortgage, then it would be inéquitable to allow to the mortgagee 
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the benefit otf two remédies againstthe ship, and histaking themortgage 
would be held' as waiving the maritime lien. 

; I see nothing in conflict with this view in the cases of TheAnn G. Pratt, 
1 Curt. 340, and The SwaUow, 1 Bond, 189, eited by adverse counsel. 
In the case of The Ann G. Pratt, which belpnged to I"rankfort, Me. , there 
was a loan of money on a bottomry bond while thé vessel was at St. 
Thomas, during a voyage to the West Iridiés. It was in proof that the 
lender was unwilling to furnish funds except on a bottomry bond, or to 
deal upon any other footing than à contract of bottomry, and that both 
parties contracted solely with référence to such a bond; The lender of 
money upon a bottomry bond takes a very différent risk from that of a 
material-man who furnishes supplies, and he charges for this risk a very 
high rémunération, so that the lien of a bottomry bond is in terms and 
in its character so inconsistent with the ordinary maritime lien as to op- 
erate as a waiver and displacement of the maritime lien. The décision 
of Justice CuRTis in the case of The Ann G. Pratt is based on this différ- 
ence, and exclusively on this différence under the express contract of tho 
parties in the case; and it is to be remarked that, in rendering this dé- 
cision on spécial grounds, Mr. Justice Cuetis reversed Judge Waee, one 
of the soundest maritime jurists known to the American admiralty ju- 
dicature. The case of The Swallow, 1 Bond, 189, was decided in Ohio, 
where the statute law of the state gave to material-men a remedy by at- 
tachment in the state courts against vessels which they credited. The 
State law provided a différent order of priorities in thèse suits from that 
of the admiralty law for claims against vessels. In the case of TheSioai- 
low, several creditors had pursued their remedy against the vessel in the 
state court to judgment, and had obtained by that means ail that could 
be awarded them under the state law by the state court. There was 
afterwards a libel in admiralty brought by différent claimants against 
the same vessel. The fund arising from the sale of the vessel undér the 
admiralty decree was sufficient to pay off the claims of the libelants, and 
to leave a surplus for distribution among claimants, some of whom 
claimed, and some of whoni could not daim, maritime liens. Âmong 
those who asserted claims by maritime liens to the surplus were some 
who had originally valid maritime liens for supplies and repairs, but 
who, insteiad, of enforcing their claims in the admiralty court, and insist- 
ing on their maritime liens, had proceeded in the state court under the 
water-craft law of the state of Ohio, and obtained judgment in that 
forum. It was held that the pursuit of a maritime claim in a state 
court was a. waiver of the maritime lien; that this lien, having passed 
into the judgment of the state court, had been thereby waived and lost, 
it being deaj-ly consonant with' reason and the analogies of the law that, 
if a party having an undisputed maritime lien voluntarily waives it by 
seeking another remedy incompatible with it, he cannot be reinstated in 
his original right. The Superior, Newb. Adm. 176, which was cited by 
the court. 

The case at bar is quite différent in character from that of The Ann G. 
Pratt &nd The Swallow. It is not the case of libd on a bottomry bond. 
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It is not the case of a voluntary abandonment of the remedy in admiralty 
for a resort to the inconsistent and différent remedy of attachment and 
persônaJ judgment in a state court. Nor in this case bas there been a 
sleeping by Ihe claimant upon bis mortgage so long as to allow bis claim 
to grow stale, to the préjudice of the rights of maritime lien creditors 
wbose claims are fresb. I bold that tbe mère taking of a mortgage is 
not of itself a waiver of the maritime lien, and that there is notbing in 
this mortgage, or the conduct of tbe mortgagee, to displace or waive the 
maritime lien of McCullougb foradvances and materials furnished to the 



As tbe schooner belongs to Maryland, the claim of Joseph H. John- 
son, a citizen there, for repairs done in that state, is not a lien, except 
under the terms of the law of Maryland relating to that subject, wbich 
is as foUows, (Rev. Code Md. art. 67, § 44; Act 1865, p. 119:) 

"Ail beats or vessels of any kind whatsoever belonging in this state, or 
used or întended to be used on the waters of the Cbesapeake bay or its tribu- 
taries, the Cbesapeake and Ohio canal, and other waters of this state, shall be 
subject to a lien, and bound for the payment thereof as preferred debts, for 
ail debts due to boat-builders, mecbanics, nierchants, farmers, or other per- 
sons, from theowner, master, or captains, or other agents, of such boats or ves- 
sels, for materials furnished or workdone in the building, repairing, or equip- 
ping the same." 

Section45. "No person sball be entitled to a lien unless be shall, within 
six months from the commencement of the building, repairing, equipping, or 
refltting of such boat or vessel, deliver to the clerk of the circuit court of the 
county where such building, repairing, etc., was done, or the superior court, 
if done in the city of Baltimore, an account or statement, certiâed by the oatb 
of the claimant, * * * setting forth tbe namesof theciaimantand debt- 
or, and, if the debt waa not contracted by the owner, but by his agent, the 
name of sUcb agent, the name or other certain description of the boat or ves- 
sel, and the place where built, repaired, etc., and the particulars or items of 
the claim or debt." 

Section 47. "Such boat or vessel, against which an account or statement 
shall be filed under this article, shall be subject to a lien for the debt and costs 
Justly chargeable against it for two years from the day on which tbe account 
or statement shall be filed, and no longer." 

Section 48. "The lien given by this article shall not entitle the claimant to 
préférence over creditors or claimanta secured by mortgage or bill of sale prop- 
erly executed and recorded before the claim to be secured by such lien shall 
bave accrued." 

The claim of Johnson, as to tbe balf interest in the vessel upon which 
McCullough bas a mortgage, ranks under this law after or bebind the 
mortgage; but, as to the half interest in the vessel on _v?hicb there is no 
mortgage it must be paid pari passu with tbe claims of other material- 
men, including McCullough. This différence in tbe manner in which the 
Maryland claim ranks, as to the différent half interests in the schooner, 
makes it necessary that the commissioner shall divide èach of tbe claims 
of the material-men into two parts. As to tbe first balf of thèse several 
claims, (tbe first half of the Maryland claim being wbolly displaced by 
the mortgage,) they must be paid the percentage which half tbe ftind 
subject to distribution wiU permit; I believe, about 95 per cent. As to 
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the ,oth,0r; balves of thèse several claims, including half of the Maryland 
çlaim, they and it are to be paid in the percentage which the half fund 
for distribution bears to the aggregate amount of them; I believe, about 
74 per cent. I will sign a decree allô wing the amounts indicated. 



The Torgorm. 

CflAMBERLAIN V. ThE ToRGORM. 
(District Court, D. South CaroUna. September 25, 1891.) 

1. Shippino — Bill or Làding — Notice. 

Certain cotton waà delivered to a railrôad oompany tinder a through blll of lad- 
InK to Germany, the blll stating that it wâsto be delivered at Charleston, "to the 
ship T., or to Bome other steam-ship company or Une, or vessels chartered thereby. " 
HeW,that thls, bill did not constitute notice to the owner or the rt^ilroad that the T. 
was under a oharter-party, and, in the absence of actual notioe,'the railrôad oo)»- 
pany was not bouild to aocept f rom her a bill of lading with thé additional qualiU- 
cation, "Other oonditions as per charterrparty. » 
a. Same— Possession qf Cabbibk— R.i(ïht to Sue. 

The cotton having been placed on board the T. immediately on its arrivai, ftceord,- 

ingto the usage of the port, the railrôad company, by virtue of ita right to jposaes- 

sion as bailee, could malntain a llbel àg^ainst the vessel to recover tbe goods upon 

: the master's refusai to sign the bill of lading except with the additional qualiflca- 

, tion. 

■ In Admiraity. Libel by Daniel H. Chamberlain, as rèceiver of the 
South Carolina Railway Company, against the British steana-ship Tor- 
gotm, to récovér possession of 62 baies of cotton. Decree for libelant. 

î. N. Nathmis, Mitdidl & Smith, an^Brawley & Bamwell, for libelant. 

/, P. K. Bryan, for claimant. 

SiMONTON, J. In April last, B. B. Ford & Co. shipped from Atlanta 
to Bremen, in Gêrmany, 5^ baies of cotton, marked "S. A. S. A." The 
cotton was delivered to the Georgia Railrôad Company, and was carried 
upder a through bill of lading, The words of this bill bearingupon the 
issues of this case are: 

"To be transported by ihe Georgia Bai Iroad Company to its station at Au- 
gusta, Ga., and there to be delivered to the next Connecting rail or water car- 
rier, being lightered, ferried, or carted at owner's own risk, if necessary; 
and thence to be transported by such Connecting carrier or carriers via the 
port of Cbarleston, South Carolina, to the port of , and there to be de- 
livered, being lightered, ferried, or carted at owner's risk, to the ship Tor- 
gorm, or some other steam-sliip company or Une, or to vessels chartered 
thereby, to be transported by such steam-ship company, or by steamer or 
steamers of such company or line or charterer to the port of Bremen, Ger- 
many, there to be delivered unto order, or to his or her assigns." 

The cotton reached Augusta, and came into the possession, under the 
terms of the bill of lading, of the South Carolina Railway Company, of 
which libelant is receiver. It was brought to Charleston, and was deliv- 
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ered by the libelant to the Torgorm via the East Shore Terminal Com- 
pany, whose track connects the dépôt of libelant with the dock at which 
the Torgorm was lying. As soon as the cotton reached the side of the 
Torgorm it was put on board, and in a very short time thereafter she 
hauled out into the stream. The rnate's receipts given for the cotton on 
delivery stated that it was received "subject to the conditions of the char- 
ter-party." When the clerk of the East Shore Terminal Company handed 
thèse receipts to the agent of the South Carolina Railway Company, he 
took them to the office of the ship's broker, in order to hâve them ex- 
changed for master's receipts or bills of lading. He prepared himself 
with bills made out in the usual form, — clean bills, excepting Ihat across 
their face were words used in the through bill, " Railroad copy not nego- 
tiable." The master refused to sign any receipt or bill of lading unless 
thèse words were first inserted:"Other conditions as per charter-party." 
The libelant positively refused to consent to this, and the master per- 
sisted in requiring it. The libelant thereupon demanded the redelivery 
of the cotton. This being refused, this libel was filed. Thô shippers 
of the cotton, as well as the libelant and his agents, were ignorant of the 
existence of any charter-party between the shippers and any one else and 
the Torgorm. .. Nor did they hâve any other reasoh to believe that she 
was ndt a gênerai ship, save such as the through bill of lading disclosed. 
The libel seeks the redelivery of thèse 52 baies. The answer sets up 
thèse positions: That the Torgorm took in her cargo, including thèse 
52 baies, under a charter-party with the Gharleston Exporting & Ship- 
ping Company ,.of which William Fatman is manager; that the shippers 
of this cotton were aware of this. charter-party at and before the date bf 
the delivery of the cotton to the Torgorm ; that libelant is neither the 
owner nor the shipper of the cotton. 

The shipper of the cotton denied ail actual knowledge of any charter- 
party, or any knowledge except such as the bill of lading disclosed. On 
receiving the bill he negotiated a draft on the cotton, and indorsed and 
attached the bill to it. We bave to deal with the rights of the libelant. 
His rights are measured by his duties. His duties are fixed and de- 
fined by the through bill of lading. His obligations are to the holder 
of this bill, made to order, and negotiated. Any variation of this con- 
tract would be at his péril. Under the bill of lading he undertook to 
carry the cotton from Augusta, and to deliver it to the Torgorm, another 
carrier; to deliver it precisely as he received it, — that is to say, under 
the terms of the bill of lading, and none other. The master of the Tor- 
gorm proposed to insert the words, "Other conditions as per charter- 
party." If the through bill of lading — the contract under which libel- 
ant delivered and the Torgorm received this cotton-'— already contained 
thèse words or their équivalent, the demand of the master was unneces- 
sary. If it did not, then the master had no right to demand, the libel- 
ant had no right to make, any change in the terms of the contract. The 
learned counsel for the respondent, whose arguments command and re- 
çoive the carefii] considération of the court, insists that the bill of lading 
gives notice of a charter-party. The language bas been quoted. The 
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cotton is to bedelivered prîmàrily to the Tôrgorm, but; ifinot delivered 
to the Torgormythén to soine other steam-ship orcompaay, or (another 
alternative) to vesselS' chartered thereby, to be transported by the mode 
selected, — that is, either by the Torgorm, or by steamers of a line se- 
lected in lieu of her; or if neither of thèse be done, then by the charter 
of other vessela. It is clear that a charter is not contemplated except 
lipon the contingency that the delivery is not to the Torgorm. Now, 
the fact being established that the libelant himself and his agents had no 
kuowledge of the existence of a eharter-party, and the through of lading 
idid not put him on the inquiry, if he had inserted the words demanded 
by the master he would hâve added a new condition to the contract of 
carriage. This he had not and could not hâve had any right to do. He 
mrasentitled on delivery to a simple déclaration of that fact. He could 
not bave demanded more^ He could not be compelled to take less than 
thia. It was urged with great force that this cotton was really the prop- 
erty of William Fatman, who had mad© the charter-party for his com- 
pany. It was more than suggested that this suit was a skillful device 
to protect bim from ajust claim. Assuming that this be so, (it is due 
to Mr. Fatman to say that the évidence does not sustain it,) it cannot 
afièut the right of libelant. If there be any claim on the part of the 
shipagainst the charterer, the master cànnot force libelant into the con- 
troversy, or make him his instrument in enforcing his daim. With the 
cotton in his possessioDi he could enforce any lien he may hâve had. 
He did not need any new condition inserted in the contract by tho libel- 
ant. Such being the right of the libelant, bas he taken the proper course 
of securing it? He is not the shipper, nor is he the owner, — the abso- 
lute owner, — of the cotton. But he is the bailee, with a qualified own- 
ership, and intrusted with the possession for the purpose of making de- 
livery according to the bill of lading, Until so delivered, he can daim 
the possession of the cotton, and maintain an action for it. If the cot- 
ton Tirent out of his possession by fraud or mistake, the possession would 
be restored to him. The libelant would not bave delivered this cotton 
if the conditions insistëd upon by tha master had been made known to 
bim in advance. He cannot now be prevented from regaining posses- 
sion, Irhen it is sought to interpolate thèse conditions, after a delivery 
made in good faith, and, according to the usage of the port. Peekv. 
Laram, L. R. 12 Eq. 378; Macl. Shipp. 852; Story, Ag. § 398; Add. 
Torts, p. 562, § 540; The W. A. Mmrell, 27 Fed. Rep. 570. The libel- 
ant, is entitled to a decree. It ha« been stated by counsel for respond- 
ent, bowever, that pending this suit the cotton in question bas reached 
Breiten, and bas been delivered to and accepted by the holder of the 
through bill of lading. This being so, it will protect libelant, and will 
certainly diminish the tnoney claim. Let a référence be held, in which 
the inquiry will be as tô the fact, circumstances, and |»rms of this deliv- 
ery. 
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Uhited State» v. Gdess. 

(Distrtot Cmirt, E. D. Lovialana. Deoember 28, 1891.) 

Shippino Rbottlations— IisBPECTioN— Passengbes. 

Where the wlfe and neigbbors of a tug-owner go upon the tug âarlng a trisj trip, 
mereiy to witness the test, of her machinery, they are not passengers, withinthe 
meaning of the statute requirlng passenger boats to be inspeoted and licensed ; and 
the owner is not liable to the fine imposed by Rev. St. U. 8. S 4*99. for navigating 
any vessel Contrary to the sbipping régulations. 

In Admiralty. Libel of information against C. M. Guess to recover 
a penalty for carrying passengers on asteam-tug not inspected or licensed 
to carry passengers. Libel dismissed. 

Wm. Qrant, U. S. Atty. 

E. Sabourin, for défendant. 

BiLLiNGS, J. This case is subtnitted on the libel of information, and 
the answer and the affîdavits and dépositions taken under a commissioii. 
Tlie suit is for a penalty of $500 for a violation of the Revised Statutes, 
in this: That the steam-tug of the défendant, the Black Prince — 

"Being an American vessel propclled by steam, and not being a public ves- 
sel of the United States, or of any otber country, and not being a ferry-boat 
or a boat propelled in whole or in part by steam for navigating canals, was 
engagea in navigating waters of the United States which are cummon high- 
ways of commerce, and open to général and compétitive navigation, in that, 
while navigating as aforesaid, slie did carry as passengers, not havi iig then and 
tbere been inspected and licensed as a passenger steani-boat, and not having 
a certiflcate from any board o£ local inspectors of steam-vessels of approval of 
said vessel and her equipments, as proper for sucb service, contrary to tbe 
form oftbe statute." 

■ It is to be seen that the gravamen of the charge in the information is 
that the défendant, as owner, had violated the statute, in that, while 
navigating bis vessel, he had carried passengers upon a steam-tug witb- 
out a certificate of inspection. The only point presented is whether the 
steam-tug did carry passengers. The proofs adduced by the libelant's 
dépositions, and by the answer oftbe défendant and bis affidavits, coil- 
tain no conflict of évidence. They ail show that the steam-tug Black 
Prince, in the summer of 1890, had to be laid up for extensive repairs; 
that after they were raâde and completed, solely with aview "to test the 
machinery, and to ascertain if it worked satisfactorily," the défendant, 
the owner of the boat, raised steam, and steamed down the Bayou Teche, 
from New Iberia to Jeanerette and back, a distance of 10 miles each 
way ; that the time occupied in going aud retuming was about four hours; 
that thè persons described in the information as passengers were the ivife 
aûd neigbbors of the owner, who had no purpose in being on board, ex- 
cept to accortipany tbe owner in bis efifort to see the working of the re- 
pàired machinery. Theté is no proof that there was any combaercial 
purpoëe intended or accomplished, or any transportation as travelersj in 
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this movement, either on the part of the owner or tbe guests vrho are 
charged in the information to be passengers. 

The language of the libel conforoas to that of the statnte, (Rev. St. § 
4499,) and ayers or charges that the Black Prince, being, », f., " was nav- 
igated;" the language of the statu te being, "if any vessel, propelled in 
whole or in part by steam, be navigated." Could it be said that this 
steam-tug, making this four-hour trip, landing nowhere, having no com- 
mercial communication with any point, except that of starting, and no 
purpose in the movement save to test the machinery of the boat, was being 
navigated so as to include her within the rules of navigation which are 
made by congress under the power to regulate the Interstate and foreign 
commerce? It seems to me the whole movement of vessels and people 
in board iii îts object prevents thèse persons from being considered àa 
passengers, within the meaning of the law. The case oî Hartranft v. 
Du Pont, 118 U. S. 223, 6 Sup. Ct. Rep. 1188, is relied upon by the 
United States. But the Repauno in that case had been used by the 
plaintiff to transport himself, his superintendent, and sometimes nine 
workmenî to aind from their place of work. The transportàtion in that 
case was as truly within the sphère of commerce, and the navigating 
waS as truly commercial navigation, as if the persons conveyed had been 
carried foi hiie by a common Carrier. But in Transportation Line v. 
Gooper, 99 U. S. 78, the suprême court, without giving àny reason, 
held that a canal-boat laden with coal for transportàtion, having on 
board th© master with his family, Js not a barge carryîng passengers, 
within 'thë meaning of section 4492, Rev. St., which requires such a 
barge^ whilé in tow of a steamer, to be provided with "fire-buckets, 
axes, liifé-preservers, and yawls." The case most neariy resembling 
this ÎB .l%s Joshva, LevinesB, 9 Ben. 339, in which it was held that a 
voyage from City Island to New York, made by a vessel just con- 
structed, to enable her to be inspected, is not a violation of the naviga- 
tioa laws. In Qibbom v. Ogden, 9 Wheat. 1, the court assert the su- 
prême authority of congress under the constitution to regulate Interstate 
afld foreign commerce, and that commerce includes navigation. Tha 
object of this statute, which (volume 3, p. 488) is entitled "An act reg- 
ulating passenger ships and vessels," is to put into force the provision 
of the constitution authorizing congress to regulate commerce. The stat- 
ute begina and ends with its object; and since this movement of the Black 
Prince was merely for the testing of her machinery, occupying four hours, 
without any commercial object, and the persons on board were the wife 
and neighbor?; of the owner, who, without landing, were carried to and 
ftp, and with no object except as witn esses of the state of his vessel'a 
rbachinery,, the use of the vessel is not such navieation as brings it 
witijin tl^e , prohibitions and penalties of title 53, c. 2, Rev. St., which 
airi^ but a re-enactment of the statute above referred to, It is rather a 
use toseeif she is ready for navigation under the statute. It maybe said 
that this yieiwmay open the dçor to the violatior» of the statute. Tha 
apswer to this is that the true and proper way to enforce a stati^te is not 
by straining its meaning, but, by a firm application of its terms, to pro- 
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mote the attaînment of the object with which it waa enacted, carefuUy 
Bcrutinizing each case, including and excluding in and from ite opéra- 
tion as it is manifest congress must bave intended. Let, therefore, tbe 
libel be dismissed. 



Baenshaw V. McHosE et oZ.* 
(Circuit Court, E. D. Pennsylvanla. Novembér 10, 1891.) 

L Chastbb-Partt— Dbspatoh Monbt. 

A cqntract provtded ttaat the plalntift shonld sell, and the défendants buy, ]ron 
ore at named priées, and stipulated that thèse priées "were based on an oeean 
f relgbt rate of 12s. a ton, "ail treight over that sum to be added to, and ail Ireight 
less tban that sum to be deduct^ from, the invoioe priée. FlaintifC ohartered a 
veissel at that rate, agreeing with it in the charter-party for £15 dispateh money 
àtïd £S0 deiimrrage for eaoh day to be savéd from or exoeëding the number of dàys 
allowed for loadingor unloading. Uespatcta money was deducted from tbe amount 
. paid for îreight, which défendants claime4 should be deducted from the invoioe 
charge. Held, in the absence of any uuusual expenditnre by plaintiff to seoure 
déspatcb, the despatch moçey was merely a dedijption from tbe f reight, and be- 
longedtp défendants. 

a SaME— COMMISSIONS. 

Commissions paid by stevedores and charterers for securing them tbe sbip's un- 
loading was not such a déduction from the f reight as belonged to défendant» undër 
thè contraot. 
8. Pleamno and- Pboof—Vaeiance— Objections Waived. 

Where a set-oft bas been given in évidence, tbough inadmissible under the pleadT 
Ings at trial, it is too late, on motion to reduce verdict, to raise the point for the 
firsttime. 

At Law. 

Asmmpsit by Alfred Eamshaw against Isaac McHose & Sons to re- 
cover on $66,000 as the agreed price of iron ore sold and delivered by 
the plaintiff to défendants in accordance with contraot, which provided, 
inter alia ; 

"Priée to be at the rate of seven dollars and seventy-flve cents ($7.75) per 
ton of 2,240 pounds for the mined ore, commonly known as 'Marbella Lucùp,' 
and seven dollars and thirty-five cents ($7.85) for the sand ore, eomnionly 
known as «Marbella Sand,' when loaded in cars on this side. Freight Rate, 
The above priées are based on an océan freight rate of twelve shillings per ton. 
Ail freight over twelve shillings to bé added to the invoice as part of the 
price of the ore, and ail freight under twelve shillings to be deducted from 
the invoicei" 

To fulfiU this contract, Earnshaw ohartered a steam-ship underaçhar- 
ter-party which provided, inter alia, after naming 40 days to be allowed 
for loading and unloading: 

"Despatch ijaoney at the rate of flfteen ppunds per day of 24 hours for any 
time saved in loading ^^J^ discharging, payable by the ship to shipper at load- 
ing port, cbart^yer at discharging port, as charterer may elect. Demurrage 

• Reported by ïf àrk Wilks Collet, Esq., of the Philadelphia bar. 
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over and abore the saîd lay-days at the rate of tliirty pounds per day of 24 
honrs, except in tàsé ôf any unavoldable accidents whicK may hindef the 
loadlng op dWdiarglng. " ' I 

McHose & Sons claiihed thàt any sums of desiDatch money paid the 
shipper or charterer was to be deducted from the amount payable by 
them to Earnshaw, and also that a déduction should be made of ail 
"stevedores' commissions;" ànd the court having refused the plaintiffs 
point that "the défendants are not entitled to any déduction on account 
of despatch money or commissions received for stevedores," it was agreed 
that the jury find a spécial verdict stating howmuch, if any, they allow 
to or crédit d^fen^ants, in arriving at a verdict, on account of the rebates 
or allowances on freight for despatch money; and that upon a motion 
for a new trial, if the court shall be of opinion that défendants, as mat- 
fer of law, are nôt entitled to such allowance or crédit, the verdict may 
te amended or modified by the court in accordançe with such opinion, 
saving to either party the right to exçept to such opinion of the court 
with the sameeffect as if it had originàlly been embodiëd in the charge, 
and the jury had found the verdict as finally amended or modified by 
the court. The court may modify the verdict as to amount of allow- 
ance for above reasons, if ît shall be ascertained that the figures of the 
défendants are incorrect. Under this agreement the jury rendered a 
spécial verdict allowing défend an ts crédit fordispatch money, $13,926. 74. 
Iri this amount was included despatch money for cargoes under similar 
contracts. There had been no plea of , set-ofi". Motions to increase and 
to diminish the verdict. 

Richard 0. McMurtrîe and R. P. White, for plaintifT. 

John 0. Johnson, {FVank P, Richard, with him,) for défendants. 

Butler, J. The plaintifTs rule is based on an alleged error in an- 
swering his first jioint. Ta justify interférence, the error should be 
plaîn. If it is not, the qufiation should be left to the court of appeals. 

Whether the crédit claimed on account of freight should be allowed 
dépends on the construction qf the freight clause in the contract in 
suit. In the absence of usager— of which there is no évidence — govern- 
ing the construction, the court believedj on the trial, that the freight 
contemplated was the usual rate paid at the datéà of shipment. AboUt 
this there is not, probably, Wora foi" êerious doubt: What doubt exista, 
grows ont of the method pî determinitig and stating the charter rates. 
A sum is specified, based on the length of time required by the service, 
supposing a given degree of despatch to be used in loading and unload- 
ing, With provision for déduction or allowance if the dëspatch is gfeàter, 
âild increase if itis less. Thus three rates are, sùbstantially, namèd, cal- 
culated on the supposed number of lay-days required. The court bé- 
lieved the stnaller SUni tb be the rate côiltemplated by the contract, in 
vîeW of the titne'occupiéd;'that it was thè rate for the service rehdeféd; 
thàt if the grèfttfèr nunlber 6f days had been reqàired the larger sum 
would bave governed — ;demurrage belonging to the category of freight; 
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that, if unusual exertion or expenditure had bèen made to obtaîn the 
earlier despatch, this should be compensated. The évidence showed it 
had not, the despatch being no quicker than is common ia such cases. 
This constructioit'seemiai to be required, not only by the terms of the 
contractj but by its spirît. It seemed redsonable to believe that the 
parties, dealt on the basis of the ore's cost tQ the plaintifif and the demand 
for it; that his profita were thus seoured, alid that, as the cost of trana- 
portation was then unknown, this wa8 prpvided for by the clause in 
question, which had no other object. Itseemed improbable that the 
parties contemplated the plaintiAPs receipt of a large additional sum, by 
chargiug the défendants so much more ohaocount of freight than was 
expeojdfid. Such was thé court's impression at the trial. The crédit 
daimed on account of "steyedores' commissions" paid the plaintiff, did 
not seem to fall within the terms of the coiitraot, nor so direotly withiû 
its spirit as to justify this olaim J After ftiU considération of what was 
urgâl in support of the rnles, it iâ sufEcient to say that we are not con- 
yinced that the instruction was erroneous. The rules are therefore dis- 
missedi 

■ The plaintiff bas also made the point that so much of the claim on 
a<k3oant of freight as relatés to the Campinil and Alvito ores delivered 
under similar contracta is inadmissible under the pleadings. The point, 
however, cornes too late. If it had been made at the trial û plea of set- 
off inigbt hâve been entered. The évidence was admittéd without ob- 
jection on this groiind. The plea might still be eatered, we think, if 
necessary to sustain tiie verdict. 



The Iba B. Ellems. 
Otm Manuf'g Ck». ». The Ira B. Ellehs. 
' (Circuit Court, É. D. Louisiana. Deoembïir 28, 1891.) 

li ' Shippir»— CHABTBB-PASTÎ-^ONSTB0OTION. 

Under a charter-party which provides tbat the charterer shall furnisb aoargo of 
iqga, "to be delivered along-side, and held at ebarterer's risk and expense," tbe 
cffînerer is not entitled io damagfës for the loss of loge delivered along-side, bat 
cai;riâd away by reason of négligent mooring. 
8. Admibaltt— Evidencst-Ex Pakth Documents. 

The bmcial documenta of tbe offii3ers of a foreign nation having jurisdiction of a 
port of lading, containiug what purports to be a protest by a charterer against the 
action of the vessel, and dei)osltions in-support of the faots alleged in such prétest, 
being ex parte, are not admissible to establish a controverted fact. 
8. Bhippinq — Lien fob Fbbight. 

The refusai of a master to deliver a cargo untll seourity is furnished for the 
freight gives no right of action to the charterer, as tbe cargo is subject toa lien for 
freight. 

In Admiralty. On appeal from the district court. Libel by the Otia 
Manufacturing Company against the schooner Ira B. Ellems for damages 
for breach of a charter-party. Decree for défendant. 
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W' S. Benedict, {or lihel&nt. 
:■ 0iB. Sarmim, foT claimmt. 

! Pabpee, J. The charter-pàrty expressly states that the second party 
(the Otis Manufacturing Compaby) "doth engage to provîdeand fumish 
the Baid vessel a full and complète cargo of mahogany , and (or) cedar logs, 
«inder and on deck, to be delivered alongrside, and held at charterer's 
risk and, expense." This stipulation defeats the claim advanced bylibel- 
ant for damages for loss of logô delivered along-side of the vesselj but car- 
ried a,way and lost by reason of négligent fastening and mooring. The 
évidence in the case is clear to the effect that the vessel, having previ- 
ously obtained her clearance papers, reported for cargo according to con* 
tract; that the libelant's agent furnished cargo at varions times until the 
vessel was nearly loaded, when, on the loss of a raft of logs by reason of 
n^ligçint mooring to the ship, th« .agent notified the master that he had 
no mojie cargo to deliver, and Wias "ready to finish up;" and that the 
master tendered ; bills of lading, which were refused by the agent. And 
there is no évidence in the record to the contrary. This puts an end to 
the. libelant's claim "that in contravention of law, good môrals, and 
propef çonduct, and in fact, said vessel, after having been partially loaded 
under said charter-party, ran away from said port of Tupilco, without 
signing propet papefs or delivering any billâ of lading under said char- 
ter-party."- Thé officiai documents from the customs and other officiais 
from the republic of Mexico, having jurisdiction of the place pf lading, 
offered by the libelant, containing what purports to be a protest made by 
libelant's agent, and the déposition of certain witnesses in support of the 
facts alleged in the protest, being ex parie, are not admissible in évidence 
to establish any controverted fact, and are not, of themselves, even if ad- 
missible, sufficient in substance to contradictthesworntestimony ofièred 
by claimants on the hearing of this case. The fact that the master of 
the vessel demanded security for freight before delivering cargo gives rise 
to no cause of action on thé part of the libelant. The master, under the 
contract and under the law, having a lien upon the cargo for the pay- 
ment of freight, was authorized to refuse delivery until the freight should 
be secured or satisfied. The trouble with libelant's case is that, while 
on paper he has made serious charges, and set forth sufficient grounds 
of damage, hehas utterly failed to establish the same by compétent évi- 
dence. The decree in the district court could not hâve been other than 
as given, and a decree to the same effect must go upon the appeal. 
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McDonald et al. v. Hopb Min. Co. 
(Circuit Court, D. Montana. November 16, 1891.) 

1, RemovaIi or Causes— Time of Piling Pétition— Demckeek. 

As the removal act requires the pétition to be flled ator before thetîme "défend- 
ant is reftuired by the laws of the state" to answer, the filing of a demurrer, in- 
stead of bn answer, as allowed by Comp. St. Mont. p. 81, § 87, does not enlarge the 
tlme for filing the pétition ; for the allowance of an answer af ter demurrer is within 
the discrétion of the court, and is not in accordance with any provision of law. 

8. Same— BtriB or Court. 

The time allowed by the Court for answering, after the overrulîng of suoh de- 
murrer; is not "the time » » • défendant is required • » * byaruleoftba 
State ôourt * * • to answer, "within the meaningofthat clause of the removal 
act; fortbat bas référence only to jurisdictions where the time to answer is flzéd 
by a gênerai rule of court instead of by statute. 

Ip Equity. On motion to remand. 

Wm. Scalhn, F. W. Gok, and H. F. Titus, for plaintiffs. 

Forbié,& Forbis, for idefendant. 

Knowles, J. This cause is presented on a motion to remand tlje same 
to the slate! court, on the ground that the pétition for removal was not 
filed within the time prescribed by law. Plaintiffs commenced their ac- 
tion by, filing their com plaint against défendant on the 3d day of Janu- 
ary, 1891, in the district court of the third judicial district of the etate 
of Montana, in and for Deer Lodge county. Summons was duly issued 
upon this complaint, and served upon the défendant on the 20th day 
of Januarj', 1891. Défendant appeared in the cause on the 22d day of 
said month, two days after said service, by filing a gênerai demurrer to 
the complaint, specifying that the complaint did not state facts sufficient 
to constitute a cause of action. There seems to bave been no ruling 
upon this demurrer. On the 5th day of June, of the same year, de- 
fendant filed its pétition for removal from the above state court to this. 
The la^ of Montana requires that the défendant in a cause, if served in 
the county in which the same is commenced, must appear and answer 
(the complaint within 10 days from the date of service of summons. 
Défendant was served in the county in which the action was brought. 
The language of the act of congress of 1887, and as corrected by the act of 
1888, upon the subject of the removal of causes from the state court to 
the fédéral courts, contains this clause jts to the time when the pétition 
for removal should be filed: "At the time or any time before the défend- 
ant is required by the laws of the state, or a rule of the state court, in 
which suit is brought, to answer or plead to the déclaration or com- 
plaint bf the plaintiff." It would seem that, taking the state statute as 
to the time when a défendant is required to answer after service of sum- 
mons, and this provision upon removal, and there cannot be much dis- 
pute as to the time when the pétition for removal should be made. The 
party is required by the law of the state to answer within 10 days after 
service of summons, and the statute of congress provides that when this 
time arrives, as provided by the state law, the pétition for removal shall 
v.48F.no.8— 38 
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be made. Counsel for defçndant contçnd, ho wever, that by the provisions 
of section 87, p. 81, Comp. St. Mont;, defetidànt was' not required to an- 
8wer on the expiration of said 10 days, b^}; çould demur. This provis- 
ion reads as 'follows: "The defëndani mây demur to the complaint 
within the time required in.summons toans^ver," etc.. iStill this provis- 
ion does ribt (ibange the time prescrîbed by the statutô. It only allows 
the deifen^p'W àt that time to substitute a demurrer. It is not said by 
this provision of the statute the time " for answering ià changed or ex- 
tended. tJipôn the ovérrulihg of the demurrer, the right to answer is a. 
matter within the discrétion of the court. TkonUon v. Borland, 12 Cal. 
439; Barrâfivl Ddeval, 58 Çal. 95; AUey v. Aott, 111 U. S. 472, 4 Sup. 
Gt. Rep* 495.. i The answering, after the overruling of a demurrer, is not 
then in accordance with a provision of lâw, but in accordance with àdis- 
cretionary order of court granted upon motion. 

The next point presentçd is, would the answering, after the overriiling 
of a demurref^be an a:nSvPer in accordaiicé with a rulfe of à state court, 
as that term was understood in the act of congress? In the case of 
Spangler y. Railroad Co,, 42 Fed. Rep. 305, Philips, J., says: 

"But the rtile of court was not inten^éd by congress^ in my opinion, to ap- 
ply to such à provision as that fouhd In thé Missouri stàtute, 'unless longer 
time be granted'by tbe dourt^.' It clearly bas référencé tb thôse states wbére 
no time is flxed by the stutnté for answering, but under the law the court, by 
raie, prescribes thé time, whicb is the case in some status." 

In those states where the time for answering is pïescribed by a rule 
of court; it Wptild seem that the pétition should bé filed at the expira- 
tion of suich time. But if à défendant^ shbuld substitutb a demurrer for 
an answer, atid this should beoverruled and permission given to answer, 
in those states where this riile prevails could this iast time for answering 
be the one ât which the dt^fendant could file bis pétition for removal? 
Also, if it was so held, woùld there not be two timea in sùch states when 
à défendant could by a rùle of court file such a pétition? It would 
«eem to mé that this is évident. It seenis quite certain, however, that 
congress ititënded to fix acîefinite time in which such a pétition could 
be filed, and not to allpw one period for filing the same under a statute 
in one state, and two periods for the sanîè under rùleâ of court in an- 
other state. ' The timefixed by the statute, or tte ailles of the courts, 
where there are no statutes, becomes a part of the act of congress upon 
this subject. The vie w^ hère expressed are in acûo^-dance with those of 
Jùdge Sawyeb, of this circuit. In the case oi Austin v. Gagan, 39 
Fed. Rèp. 626, he said: V 

"Tbe statute means at any time before the défendant is required to answer 
by the laws of the state, when the time isspeciflcallyregulated by the statute, 
and by the gênerai rules of piactice goveming the matter, adbpted by the 
courts where the matter isthus regulated^ instead of bysp^iflc statute of the 
«tate, — not within the time providêd by spécial orders extending the time on 
application iby or fttipuliitions of the parties." 

The tiboë allowed for a party to answer upon the Overruling of a «lé- 
murrer is a spécial order. Itai5pliiE*1(P one case. 
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Said Philips, J., also in the case oî Spangler v. RaUroad Co., supra: 
"If the time for removal can be made to dépend upon action, caprieious or 
otherwise, of the state judge in extending it fora month or six months, there 
would be no uniformity, no certainty, in tlie law of removal. It would in the 
state court, in the same jurisdiction, be one time for one défendant, and another 
time for another défendant, wholly dépendent upon the discrétion or buraor o£ 
the court at the retuf n time. The évident policy of congress in this enact- 
ment was to make certain, flxed, and definite the time of such removal, and 
to hasten trials, and not to permit hurtful delays by removals. Becognizing 
the f act, as the lawyers of the comm ittee who f ramed the law did, tbat in sorae 
of the States the time for pleading by défendants snmmoned to court was 
wholly regulated by positive rule of the court, in the absence of a stated stat- 
utory time, they employed the term 'rule of the state court.' " 

Thèse décisions appear to me to interpret the statute concerning remov- 
als under considération correctly, and, in accordance with them, the an- 
swering after overruling a demurrer is not answering under a rule of 
court, as thatterm was understood in the statute under considération. 
DilioD on Removal of Causes (section 118) says upon this point: 
"In other words, it is the évident design of the statute that the pétition 
must be Bled not later than the time when the défendant is required to make 
hjs firB}; responsive allégation to the initiatory pleading on the part of the 
plaintiff, whetber his response takes the form of a plea (such as the gênerai 
issue) oir a demurrer, or an answer under the reformed codes of procédure, or 
in equity." 

In the case of AUey v. Nott, 111 U. S. 472, 4 Sup. Ct. Rep. 495, the 
suprême court holds that a héaring of a gênerai demurrer to a complaint, 
such as this one, interposed in this case, Is a trial of a cause on its 
merits. If a party can pétition for the removal of a cause after a trial 
under the statute of 1887, he has a greater privilège guarantied to him 
thereunder in some respects than under the statute of 1875. Ail the 
autborities agrée that this waa not intended by congress. There are 
two or tbree circuit court décisions that appear to hold a contrary view 
to that I hâve expressed, and the décisions I hâve followed, but I 
believe that the correct rule will be found to be that a person must 
pétition for a removal, under our statute, at the time the statute design 
nates as the time for answering the complaint. The motion to remand 
the causai ifl hereby sustained, and tbe cause la remanded to the court 
from wbich it was removedi 
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■Martin v. Carter et al. 
ICi/reuU Court, D. Montana. November 16, 1S91 

1. Bbmoval ov Causes— Time or Filing Pétition— Ambndments to PiBAKrNO. 

Under Comp. St. Mont p. 88, § 115, whloh provides that in case the complalnt is 
amended as of course, pursuant to the right given by tbat section, défendant sball 
answer within 10 days after the amended complaint is served on him, where dé- 
fendant waives service by demurring to the amended complaint, the time for him 
to answer, and hei^ce the time to aie a pétition for lemoval, is within 10 days after 
such waiver. 

2. Samb— Time to Answhb— Stipulations. 

Stipulations betvO'een the parties, allowlng défendant further time to answer, are 
i^neffectual to eztend the time in which hispetition for removal to a fédéral court 
must be filed. 

8. Same— RioHT TO Èbmovb— Casus OMisstrs. 

Where a condition of the plead in gsarises which is not contemplated by tbe ré- 
novai aot in flxtng the time for filing the pétition, there is no authoriJw: for remov- 
irig the action; for, though the constitution gives the right of removal, it does not 
act éx proprtio tiigore, and législative action is necessary to carry it: into effect. 

Où Motion t^ Rem and. 

Action by James E. Martin against John F. Carter, Selena H. Carter, 
the ]V[ontana Mining & Réduction Con^pany, John W. Coolç, and Sam- 
uel Whitney. The cause was removed to the tJnited States circuit court, 
and défendants Cook and Whitney moved to reniand it. 

Sterling de Muffly and Word'dc Smiih, for défendant Montana Mining & 
Réduction Co. 

H. 0. Mciniire, for défendants Cook and Whitney. 

Knôwles, J. This cause is now before the court on a motion to 
remand the same to the state district court, in which the cause of action 
was instituted. The complaint was filed on the 3d day of October, 1890, 
and on the same day a summons was issued in the cause. It does not 
appear from the'return of the sheriff on the summons ihat it was served 
upon the défendant Montana Mining & Réduction Company, but on the 
8th day of November, 1890, said défendant filed its demurrej* to plain- 
tifif^s complaint. On the 8th day of Deceraber, of the same year, 
plaintiff filed an amended complaint. On the 6th day of ; December 
preceding this plaintiff and said défendant made and filed a stipulation, 
to the effect that plaintiff should be entitled to file an amended com- 
plaint at any time during the December term of court for 1890, and 
that said défendant should hâve until the 31st day of January, 1891, to 
plead thereto. On the 26th day of January said défendant filed a de- 
raurrer to this amended complaint. On the 18th of May following 
said défendant filed its pétition for a removal of the cause to this court. 

There are two questions presented for considération in the said motion 
to remand: First. Did said défendant file its pétition for removal in 
time? and, second, was this a severable cause, so that said défendants 
could hâve their part of the issues presented in the complaint removed 
to this court? 
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In considering the first proposition, it will be observed'that there is a 
différence between this case and that of McDonald v. Mining Co., 47 Fed. 
Rep. 593, (decided at this term.) In that, the défendant was served 
with summons; in this, there is nothing to show that said défendant 
on whose pétition the cause was removed was served with process. As 
far as the record discloses, the said défendant made a voluntary ap- 
pearance by filing a demurrer to plaintiff's complaint, and was within 
the jnrisdiction of the court when the amended complaint was filed. 
There are two provisions of the statute of Montana in regard to amend- 
ing a complaint. A portion of section 87, p. 81, Comp. St. Mont., 
pro vides: 

"If the complaint be amended, a copy of the amendments shall be filed, or 
the court may, in its discrétion, require the complaint as amended to be filed, 
and a copy cl the amendments shall be served upon every défendant to be af- 
fected thereby, or upon his attorney, if he has appeared byattorney. The de- 
fendant shall answer in such time as may be ordered by the court, and judg- 
ment by default may be entered upon failure to answer, as in other cases." 

Section 115, Comp. St. Mont., p. 88, is as foUows: 

"Any pleading may be amended once by the party of course, and without 
cost, at any time before answer or demurrer filed; and after the demurrer, 
arid before the trial bf the issue of law thereon, by filing thesameas amended, 
and sérvlng a copy on the adverse party, who may hâve ten days thereafter 
in whichtb answer or demur to the amended pleading." 

In considering thèse two sections together, it is évident that the first of 
them applies to amendments made after the trial of the issue of law pre- 
sented to the court by the demurrer, while the latter applies to amend- 
ments before the trial of any such issue or before the filing of any • 
answer in the case. McGwry v. Pedrorena, 58 Cal. 91. Plaintiff could 
hâve amended his complaint once as of course, after said défendant had 
demurred to the same, and before the hearing of the demurrer, without 
the consent of the said défendant. No answer had been filed thereto. 
Does the fact that the plaintifif had the right to amend his complaint of 
course, at the time the stipulation above named was entered into, the 
demurrer not having been heard, place the case in any différent condi- 
tion than it would hâve been if no stipulation had been entered into? 
It is an established principle that where a party contracts to do what 
the law requires him to do the contract is a nudmn pactum, there being 
no considération therelor. Bish. Cont. § 48; Ayers v. Raûroad Co.y 52 
lowa, 478, 3 N. W. Rep. 522; Œty of Newton v. EaUivay Co., 66 lowa, 
422, 23 N. W. Eep. 905. 

Upon the same principle, where à party contracts to give another a 
right which the statute gives him, the Contract amounts to nothing. 
The right will be considered to hâve been exercised by virtue of the 
statute, and not of the contract. It is true that in this casé the whole 
of the Pecember term of court was given to the plaintiff in which to 
Amend his complaint. But it is a fact that the demurrer to the first 
-complaint had not been disposed of when the amended complaint was 
iîled, anduntil disposed of the plaintiff had the right to file his complaint 
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as amended as of course. ' 'But hère wè are confrônted with another dîf- 
fieulty. It does nbt appèar in the record that the plaintiflf ever served 
upon défendant a. copy of the amended cotiiplaint. The provision of 
the statnte is that défendant would hâve 10 days after the service of the 
amended complàîht in which to answer or demur to the same. It is 
certain that, under the décisions of the fédéral courts, the fixing of a 
time to answer or filead by a stipulation. dôes not fill the requirements 
of the act of 1887 and 1888 upon removals, as to the time when the 
pétition for removal should be filed. Austin v. Gagan, B9 Fed. Rep. 
Q2Q; Spangler y. Baûroad Co., 42 Ped. Rep. 305. Thbse statutes re- 
quire the pétition to be filed when défendant is required by the statute 
of the State or & ruje of the state court to answer or plead. McDonald v. 
Mining Co. , supra, (rendered by this court at this term.) If plaiutiff 
had served détendant with a copy of his amended complaint, then de- 
fendant would hâve been required by the statute of Montana to answer 
or demur to the amended complaint withîn 10 days after the service of 
a copy of the same, and the time for filing the pétition for removal 
would hâve been fixed. ' It is true that the service of a copy of the 
amended complaint was waived by the appearance of défendant and the 
filing of its demurrer to tbe amended complaint. l^frreU v. Baldwin, 67 
Cal. 1, 6 Pac. Rep'. 867. Any gênerai appearance in the cause would 
hâve waived the service of the amended complaint, if made after the 
same was filed. After the waiver of the service of an amended com- 
plaint, perhaps the défendant would hâve 10 days within which to an- 
swer or demur to the complaint from the time of the waiver. I am in- 
clined to hold that this iS true, and that this would be a time given by 
the statute. The filing of a demurrer, bésides being a pleading in a 
case, acts as a gênerai appearance. The two acts could hâve been sep- 
arate, — first the appearance making the waiver, and then the filing of 
tbe demurrer subsequently. The fact that the time was fixed by stipu- 
lation for answering or demurring would not, as I think, change the 
position that défendant would hâve had 10 days frôm the time that it 
waived the service of a copy of the amended complaint in which to an- 
swer or plead to the same by virtue of the statute. If so, this was the 
time when défendant should bave filed its pétition for removal. But 
this position is not entirely free from doubt. If it is not a correct solu- 
tion of the question presented, then it appears to me that we hâve a 
case not contemplated by the statute; or "any rule of a state court," as 
that term has been construed. If the demurrer in this case would bave 
heen sustained, then, the same being a gênerai demurrer, taking issue 
upon the cause of action as stated, it would hâve been a trial of a cause 
on its œerits. Alley v. iVbtt, 111 U. S. 472, 4 Sup. Ct. Rep. 495. If 
it should bave been overruled in the state court, the défendant mip;ht 
bave been allowed to answer only at the discrétion of the court, and thia 
has bèen held not to be an answer required by statute or a ruleof court. 
And up to this time the défendant could say that thé time had not yet 
been reaehed when it was required by statute of thé state or a rule of a. 
state court to file an answer or plead', and that there ^as no probability- 
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when that time would be reached in. tbe considération or détermination 
of the cause. If it should Iw considered that the facts as presented in 
this case show a condition not contemplated l>y obngress as expressed by 
the statutes of 1887 and 1888, upon removal of causes frorn state to fédéral 
courts, then there was no anthorityfor remôvihg'thesame; for, although 
the constitution may give thisrightof removal, ye,t the constitution does 
notactby its own vigorin such matters. There should be législative 
action carrying this provision of the constitution, into effect, and point- 
ing ont the mode in which this right can be efifeçtuâted. Without this, 
a removaf of a cause from a statè tp a fédéral court cannot take place, 
Taking èither position as correct, aiid the motion to remand this cause 
ought to be sustained. It is certain that congress, by virtue of the acts 
we havë been considering, intendedto provide thata pétition for the re- 
moval of a cause should be made as sbon as ail the parties were before 
the court, aûdan issue upon the merîts of tbe controversy presented by 
the complaint was made to appear. I hâve not ihought it necessary to 
consider the other proposition presented. The motion to remand this 
cause to the court in which it originated is sustained. 



Hall a al. V. Chattanooga Agbicûltural Works et oL 

(CircMtt Court, E. B. Tennessee, S. D. Deceœber 22, 1S91.) 

1. Removal of Causes — Pbtition and B^kd — Aotios bt Statb Court. 

Tbe tact that a pétition and bond for tlie reinoTal of a cause, under section 3 of 
the removal act, hâve been filed in the state court daring vacation, will not war- 
rant the fédéral circnit court in declaring the cause removed before tbe state court 
bas had an opportunity to take action tbereon. 

3. SaMB— BiVEBSE ClTIZENSHIP. 

TJnder tbe removal act of 18S7, § 3, cl. 4, any défendant wbo is a citizen of another 
state may remove tbe cause, notwitbstanding that bis eo-defendants are oitizens of 
the state in which the action is brought. 
9. Samb— liôoAi" Préjudice— AiwiDAViT. : 

Under section 3 of the removal act, as amended by tbe acts of 1887 and 1888, pro- 
vlding for the removal of a cause " wbeti it shaU be made to açpear " to the circuit 
court thati from préjudice or local influença, thé défendant wiU not be able to ob- 
tain justice in the state court, tbe facts relled on to show préjudice muet be set out 
in the pétition for removal, ahd supported by the affldavit of at least oné crédible 
person. 

4. SAMB— SUPFICIENCT OF AfPTDAVIT. 

A billwas brought by certain persons residlng in Tennessee, as creditors and 
stockholders of a corporation, to wind np its aflairs, and tô hold certain stockhold- 
ers in Ohio for the balance of their subscriptions. The latter applied to the fédéral 
circuit court for a removal of the cause, on the ground of local préjudice, and flled 
an affldavit alleging that the corporation was formed in Tennessee to purcbase the 
property of a mapufacturing corporatiou in Ohio, wh|ch purcbase was made; that 
the petltioners, as trustées for many citizehs of Ohio, owned a majority of the stock ; 
that many stockholders in Tennessee were refusing to pày their subscriptions, on 
the ground that they had been defrauded in tbe purcbase by the Ohio people, and 
that inuch talk of this kind had bèen indulged in, thus creating a local préjudice 
against the Ohio stockholders ; that in sUits ^galnst thé Tennessee stockholders tbe 
défendants had set up the alleged-fraud, atid„in ordertosppeal to the local préju- 
dice, had demanded juries to try the issues; ^nd that afflant is informed and be- 
llëves tiiat a jury will be deihandéd ib tlrïs bàuse, Hëtâ, tbat this was sùfficient 
évidence to warrant, a removal, especial(|r i^lieii the allégations of tfie bill itself dia- 
ctosed a disposition to appéal to'local préjudice. 
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6. Samb— Pétition. 

• A pétition forthe removal of a cause on the ground of local préjudice should state 
the tacts relied on as sbowing préjudice, and should be sworn to by at least oue of 
the petitîonera, or by sçme agent or attorney authorized by tbem. 
6. SaM»— Ambnbmbnt op Pétition. 

When the affidavit for removal sets out the neoessary f acts, a pétition whioh is 
détective in tbis respect may be amended to conf orm thereto. 

In Equity. Bill by W. R. Hall and others, résidents of Tennessee, 
in a state court, as creditors and stockholders of the Chattanooga Agri- 
cultural Works, a Tennessee corporation, and others, to wind up the 
aflFairs of the corporation, pay its debts, and distribute the surplus, if 
any, ambng the stockholders. Henry Tod and Tod Ford, stockholders, 
residing in Ohio, were iiiade parties défendant, and it was sought to 
compel them to pay the balance of their subscriptions to the stock; and 
they reinoved the cause. to the United States circuit court. The cause 
is now heard on motion to remand. Conditional order of remand. 

Andreivs & Barton, for complaiùants. 

Clark & Brown, for défendants. 

Key, J. The pétition for removal in this case seeks to bring the 
cause frora the state court into this court upon two grounds: That is, 
because there is a separable controversy between the petitioners and the 
other parties to the suit; and because there exists such préjudice or local 
influencjB that petitiopers will, not be able to obtain justice in tàe state 
court, ôr in any other court of the state to which this cause could be re- 
moved. Ifrappears that application has been made in the state court 
for the removal of the cause because there is a separable controversy be- 
tween, the parties, but as yèt there bas bêen no action of the state court 
upon the application, for wanit oî a session of the court. In cases which 
are sought to be removed, except those in which the application is predi- 
cated upon local influence and préjudice, the pétitions must be filed in 
the state court. The acte of congress of March 3, 1887, and Augnst 13, 
1888, in Êection 3 of the act of 1876, as a^aended by thèse acts, provide 
that, except where the application for removal is based upon local influ- 
ence and préjudice, the party desiring to remove the cause may make 
.and file a pétition in such suit in the state court atthe time or any time 
before the défendant iis required by the laws of the state or the raie of 
the state court in which such suit is brought to plead or answer to the 
déclaration orcomplaintof the plaintiff for the removal of such suit; and 
shall make and file therewith a bond, With good and sufficient surety, 
for his entering in the circuit court, and filicg, on the first day of its 
then next session, a copy of the record. It shall then be the duty of 
the state court to acceptsaid pétition and bond, and proceed no further 
in such suit; and, the said copy being entered as aforesaid in the circuit 
court of the United States, the cause shall then proceed in the same mnn- 
!ner as if it had been originally commenced in the said circuit court. 

It appears from the record that, since the adjournment of the last 
term of the state court, à pétition for removal and a bond bave been pre- 
pared and filed; but there has beefn no session of ths court since, so that 
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the pétition and bond could be presented to the state court as contein- 
plated by the statute. It would be prématuré, and a want of comity, 
for thîs court now to say that the cause had been removed before the 
state court had opportunity to consider and pass upon the question the 
law submits to it. Moïeover, the cause is not removed until the péti- 
tion and bond shall be presented to the state court for acceptance. Then, 
and not until then, is the state court required to détermine whether it 
■will proceed further or not. If the pétition and bond conform to law, 
the cause is removed; if not, it is not removed. The décisions relied 
upon by petitioners' attorney were ruade in cases in which pétitions and 
bonds had been presented to the state court complying with the require- 
ments of the law, but in each case the state court declined to accept the 
pétition and bond, and proceeded further, or attempted to do so, in the 
suit. When the state court consid^rs the application for removal go far 
as to accept orreject pétition and bond, if the application be such asau- 
thorizes a removal, the removal relates back to the date of the applica- 
tion; but it would be something remarkable for a party to go to the 
clerk in vacation, file his application for removal, and take his Suit into 
this court, without presenting the matter to the state court at ail, or giv- 
ing it an opportunity lo accept the pétition and bond as the law pre- 
scribés. 

The case mentioned bythe petitioners' counsel,'deeided hère, did not 
involve the point now made. In that case the pétition and bond for re- 
moval had been presented to and aqcepted by the gtate court. The au- 
thority of the state court over the cause had come to an end. The next 
term of this court thereafter had not met, but a copy of the record had 
been filed, and it was moved to take a step preliminary to the prépara- 
tion of the cause for trial. This was resisted upon the grouiid that the 
case could not come hère until the first day of the next term. It was 
held that, though the petitioners wère bound to file a copy of the record 
by the first day of the next term, still the cause was removed to this 
court when the state. coijrt accepted the pétition and bond, and, when- 
ever a copy of the record came into this court, this court's jurisdictioa 
of it began. 

The other ground of removal bas its source in the act of March S, 1887, 
corrected by the act of August 13, 1888. This law amends and modi- 
fies the second section of the act of March 3, 1875, among many other 
things, so as to make it read as foUows: 

"And where a suit is now pending, or may hereafter be brought, in any 
state court, in which there is a controversy between a citizen of the state In 
which the suit is brought and a citizen of another state, any défendant, being 
such citizen of another state, may reraove such suit into the circuit court of 
the United States for the proper district, at any time before the trial thereof, 
when it shall be made to appear to said circuit court that, from préjudice or 
local influence, he will not be able to obtain justice in such state court, or in 
any other state court to which the said défendant may, under the laws of the 
state, hâve the right, on account of such préjudice or local influence, to re- 
move said cause." 

'Not reported. 
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This provision is peculiar and différent in its features from the gênerai 
character of tbe act in respect to removals. The application is made to 
the circuit court of the United States, aod it removea the cause, when it 
is made to appear that, from préjudice or local influence, justice cannot 
be obtained. The act of 1875 bas nothing in regard to removals for such 
causes. Before the act of 1887, removals for préjudice and local influ- 
ence rested upon section 639, subsec. 3, Eev. St. The applicant was to 
file bis pétition and afiSdavitin the state court, and he was only required 
to sweati Ibat be had reason to believe,;and did believe, be could not 
obtain justice tberein. The act of 1887 does not define how the matter 
sball be made to appear, but the suprême court bas determined bow it 
js to be done. In Ex parte Pennsyloania Co., 137 U. S. 457, 11 Sup. 
C3t. Eep. 143, it is said: 

"Our opinion la that the circuit court must be legally (not merely morally) 
satisfled of tlie trutti of the allégation that, from préjudice or local influence, 
tlie défendant yiUl not be able to obtain justice in the state court. Légal sat- 
isfaction requices Bome proof suitable to t^e nature of the case; atleast, an 
afiSdavit of a crédible person, and a statement of facts in such atBdavit which 
suflaciently évince the truth of the allégation. Tlie amount and manner of 
proof required lit each case lûust be left to the discrétion of tbe court itself. 
A perfunctory showing by a formai affldayit of mère belief will not be suffl- 
cient, If the pétition for removal states the facts upôn whicb the allégation 
la foupded, and that pétition be veriSed by an aiBdavit of a person or 
peraons in whom the court bas confidence, thia may bè regarded aa prima 
fade proof suflaciênt to satisfy the conscience of the court. If more should 
be required by the court, more should be offered. " 

In this case the court aflSrmed the action of the circuit court in re- 
manding the cause, because tbe amount in controversy did not exceed 
iî2,000. Upon tbe brancb of tbe case as to whicb the opinion is quoted 
tbe court says; 

" We are dispcwed to think that the proof of préjudice and local influence in 
this case was not suçb as the circuit court was bound to regard aa satisfactory. 
* * * We dô not say, as a matter of laW, thia aÉSdavit was not sufflcient, 
but only that thé court was not bound to tegard it so, and might bave well 
regarded it as not StiflBeient." 

- When we couple thèse expressions with one in tbe longer paragraph 
iquoted, that Î|3,, "the amount ànd manner of proof required in each case 
must be left to tlie discrétion of the court itself," we may reasonably in- 
fer that, if tbe circuit court had concluded that the affidavit was suffi- 
cient, the action of tbe circuit court, in that respect, would not bave 
been reverse^. , 

The view taken by tbe suprême court îs strengtbened and emphasized 
by tbe clause of the act of 1887 whicb foUows the provisions in regard 
to removal by défendants for préjudice or local influence. This clause is: 

"At any tinie before the trial of any suit which îs now pending in any cir- 
cuit court, or may hereafter be entered therein, and which has been removed 
to said court from a state court on the aflSdàvit of any party plaintiff that he 
had reason to believe, and did believe, thàt.frOm préjudice or local influence, 
he waa unable to obtain justice in aaid state court, tbe circuit court shall, on 
application of tbe other party, examine into the truth of said affidavit, and tbe 
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grounds thereof ; ahd, uniess it shàll appear to the satisfaction of said court 
tbat said party will not be able toobtain Justice in such state court, it shall 
cause tbe same to be remanded thereto." 

No such form of proceeding is required of défendants as of plajn- 
tiffs. In the last case the court must examine into the truth of the af- 
fidavit, and the grounds thereof. In the case of a défendant the law 
does not state how the matter is to be presented to the court, whether by 
pétition or affidavit or otherwise. 

It is insisted that the affidavit presented in this case does not give such 
facts in support of the allégations of préjudice and local influence ai 
make it appear that such préjudice or influence exista. The facts stated 
in thé aflSdavitaresubstantiaUy that the ChattanoogaAgricultural Works 
is a corporation organized in Tennessee to purchasethe property of the 
William Anson Wood Mower & Reaper Company of Youngstown, Ohio, 
and it did purchase it, and that pelitioners, as trustées for citizens of 
Ohio, and in their individual right, own a majority of the stock in the 
agricultural works; that many stockholders at Chattanooga are refusing 
to pay for the stock subscribed, because, as they say, the property of said 
mower and reaper company was valued at a fraudulent and unreasonable 
valuation, and the Chattanooga stockholders were thus defrauded by the 
Youngstown people; that much talk of this kind bas been indulged in by 
those refusing to pay, and much local préjudice bas been created thereby 
and exista against the Youngstown, Ohio, stockholders; tiiat some of the 
résident stockholders bave been sued for their subscriptions, and that 
they make the défense of fraud and misrepresentation and overvaluation, 
and, unwilling to leave the controversy to the décision of the judge, de- 
mand a jury to try the issues; that thèse issues are prepared by one of 
the leading solicitors in the présent bill, and affiant is informed and be- 
lieves that it is intended to ask for a jury in this case; that a jury will 
be demanded in order to appeal to their préjudice against corporations 
generally, as weU as to their préjudices against the non-residents in this 
controversy with the résident stockholders. No part of this afiidavit is 
prédicated on information and belief, except that in relation to the jury 
that is to be called for. When we look into the record, we find that the 
résident stockholders consist of a large number of leading and influen- 
tial men in this locality, representing various professions and Unes of 
trade, business, and manufactures» An examination of the bill filed by 
complaiuants shows from its gênerai scope, and many of its allégations 
and expressions, an inclination or disposition to appeal to préjudice, as 
against the non-resident stockholders, and lends support to the aver- 
ments of the affidavit. So far as the affidavit is concerned, it appears 
to be made by a crédible person, and its facts make it appear that préj- 
udice and local influence exist. But the office of the affidavit is to 
support the pétition. If the pétition for removal states the facts upon 
which the allégation is founded, and that pétition be verified by affidavit 
of a person or persons in whom the court bas confidence, this may be 
regarded as prima facU proof sufficient to satisfy the conscience of the 
court. "Inferentially this is the minimum of évidence to be received and 
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tfccepted, and^ if the court is not satîsfied with thîa, more may be re- 
quired, but it naust not be satisfied with less." Exparte Pennaylvania Oo. , 
supra. The pétition in the case in hand does not state the facts upon 
which the allégation of préjudice or local influence is founded. It does 
not aver that eithér or both exist. It simply statea that an affidavit 
(Margerum's) haa been filed that it may be made to appear that, by rea- 
8on of préjudice or local influence» justice cannot be obtained. The 
pétition is not signed by petitioners, nor is it aworn to. It is a mère 
perfunctory pétition, signed by petitioners' attorneys, and has no higher 
merit than would a mère formai déclaration in a civil action, and afford- 
ing no évidence upon a faot to be determined. It exercises no power, 
force, or influence in making it appear to the mind or conscience of the 
court that the facts existwhich would authorize the removal. The péti- 
tion, as well as the affidavit, should state the facts upon which the re- 
moval is sought, and should be sworn to by at least one of the petition- 
ers, or by some agent or attorney authorized to act for them, otherthan 
the person who makes the supporting affidavit. 

There is another question presented for considération. The petition- 
ers are both citizens of Ohio; the complainants are ail citizens of Ten- 
nessee. The défendants are the petitioners, and George J. Margerum, 
the Chattanooga Agricultural Works, and the Third National Bank of 
Chattanooga. AU the défendants, except the petitioners, are citizens of 
Tennessee, the same state of which complainants are citizens. The 
languagé of the act of 1887 is: 

"When a suit is now pending, or may hereafter be brought, in any state 
court in vytijeh there is a controversy between a citizen of the state in wliich 
the suit is bronght and a citizen of another state, any défendant being such 
citizen of another state," etc. 

The languagé of the act of 1867, (Rev. St. § 639, subsec. 3,) in describ- 
ing the suit, is the same; and as to the act of 1867 it has been uni- 
formly héld that ail the persons où one side must be citizens of the 
state in which the suit is brought, and ail those on the other citizens of 
some other state. Young v. Parker, 132 U. S. 2S7, 10 Sup. Ct. Rep. 
76. Granted that the area of removability has been enlarged by the act 
of 1887, inasmuch as any of the défendants may remove, still the rule 
under the act of 1867 applies that, when the citizenship on the plain- 
tiff's aide of the suit issuch as to prevent the removal under that act, 
it is eqUally effective to defeat the right under the act of 1887.'^ 
WUder vi Iron Co., 46 Fed. Rep. 682, decided by Chief Justice Fuller. 

But in this case no such difficulty arises, because the complainants 
are ail citizens of one state, and the petitioners of another and différent 
state, and in this circuit it has been held uninterruptedly that where 
ail the plaintiffs are citizens of one state, and a défendant is a citizen 
of another and différent state, any such défendant may remove with- 
out regard to the citizenship of his co-defendants. Addbert Collège v. 
Toledo, W. & W. Ry. Od.j él Fed. Rep. 845. The lauguage of Judge 
Jackson in deciding the cause is: 
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"Under tlie présent act, [1887,] any défendant may effect the removal, pro- 
vided the requlsite diverse citizenship of the plaintifE or plaintiffs exists as 
under the act of 1867." 

This course of décision is sustained in Dillon on Removals, (5th Ed.) 
61: 

"But in another respect the act of 1887 is much more libéral than its pred- 
ecessor. For whereas, the law of 1867 required that in cases where there 
were several défendants ail must possess the requisite citizenship, (that is, 
none of tbëm must be citizens of the same state with the piaintiff,) and ail 
must join in a pétition to remove the cause on the ground of local préjudice, 
now the act of lbb7 extends the right to ■ any ' défendant possessing the requi- 
site citizenship. 'Xor can the right of renioval thus given to "any" défend- 
ant having the prescribed citizenship, with any respect for the ordinary sig- 
niflcance of language, be construed to Include "ail" the défendants, and so be 
denied to "any" imless "ail" hâve such citizenship.' It folldws, of course, 
from this, that the non-resident défendant may remove the cause on this 
ground, irrespective of the action of bis co-defendants, and it is net necessary 
that ail should join. " 

According to thèse authorities, the petitioners, so far as the question 
of citizenship is concerned, may rightfuUy présent their pétition for re- 
moval. 

If this application for removal dépends upon the proceedings, péti- 
tion, and bond for removal in the state court, there could be no 
amendaient of thèse, or any of them, hère. They are the record of 
another court. So far, however, as the pétition, bond, and affidavit 
made to and for this court, to obtain from it an order for the removal 
of the cause, are concerned, they belong to this court, and are its prop- 
erty, so to speak, and the court, in the exercise of a just and libéral 
discrétion', ought to allow such amendments as may resuit in a due 
exécution of the law. Clearly, it appears, if the pétition states the facts 
ttverred in the affidavit, and was sworn to, this cause ought to be re^- 
moved. VThis omission may be largely excused, to say the least, by 
the crude and uncèrtain condition in which the law of removal is left 
by the act 6î 1887. It will be ordered, therefore, that the motion 
tp remand the cause be sustained, unless the petitioners within 10 
dà3'S amend their pétition so as to conform to the opinion of the court 
as herein expressed. Final action is reserved until the coming in of 
Bàid amendèd pétition, should it be filed within the time prescribed. 
The demurrer and motions to dissolve or modify the injunction and 
attachaient will await final action upon the motion to remand. 
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Davis, Assistant Treasurer, tî. TiLLOtsdii èl «{Bi 
(Circuit 0<rttrt,& X>. Ohio, TT. D. Decenibér 81, 1891.> 

B]iHOTAI> Of CAUSIiS— PBTITION in STATB OoWBT— TiMB OÏ. FlLINÇt. , 

Wbën.the pétition for thé removàl ot a cause on thé g^roùnd of diverse cttizenshlp 
Is iiot Ûl'ed In the State cioiirt before the answer-àay flxed'by the state laws, as re- 
giiitéd bj tbe express twms of sections of the removaiaotof 1887, (as amended by 
.,.: À'Ct Aug. 18, 188ii,) )the<»UBemu8t be repi^nded; and Uiq fact that no advantage 
co^ld be taken of {thé âefault qf answer in the state cour)^ bécause thé suit was a 
joint one àgainst thé défendant tod another, who had not been served, is imma- 
terial; ' 

AtLaW. Action by Joseph W. Davis, assistaiït treasurer of Cham- 
paign cpunty, Ohio, against Ephraim Tillotson and Mary S. Tillotson to 
recoyer iaxes. Heard on motion to remand to thé state court, from 
which ij; was removed, G^anted. 

E. P. Mddldon, for plaintiff. 

Geo. M. Ewhdberger and Harmm,, CcHstea, Goldsmnih & Hoadlyf for de- 
fendants. 

Sage, J. The pétition in this case was filed in the court of common 
pleas of Champaign county, Ohio, the 21st of May, 1890, and on the 
same day summons was issued. On the 27th day of May the sùmmons 
was returned, served on Ephraim Tillotson personally. The answer- 
day was the 21 st of June, 1890. The défendant Ephraim Tillotson, on 
the 28th day of June, 1890, appeared spçcially, ^nd moved to quash the 
service of process upon him, and for the dismissal of the cause for 
want of jurisdiction. At the May term, 1891, of said court, the motion 
was overruled, and leave was granted to the défendant to answer by Au- 
gust 1, 18àl. On the 13th of July, 1891, said défendant filed his péti- 
tion for removal to the United States court upon the ground that he was 
a résidant und citizen of the state of Illinois, as was also his wife, Mary 
B. Tillbtaon, who waa his co-defendant. She bas not been served with 
process. 

The action is for the recovery of back taxes amounting to $15,466.59, 
with interest, and the statutory penalties, upon personal property and 
crédits alleged to bave been withheld by the défendants from listing for 
a séries of years, beginning with 1884 and ending with 1889. ît is 
urged against the motion to remand that the action is upon a joint, and 
not a joint and severaj, liability, and therefore no judgmënt can be taken 
against the défendant Ephraim Tillotson, who filed the pétition for re- 
moval. The contention in support of the removal is that, as no judgmënt 
can be taken against the défendant served until his co-defendant is brought 
before the court, he was not in default when he filed his pétition for 
removal. But section 3 of the removal act of 1887, as amended August 
13, 1888, requires that the pétition for removal be filed in the state court 
at or before the time when the défendant is required by the laws of the 
state, or the rule of the state court in which the suit is pending, to an- 
swer or plead to the déclaration or complaint of the plaintiff. That time 



MAI3H V. BIED» 607 

in this case was the 21st of June, 1890. Whether a judgment could 
hâve been taken upon the defèndant's default is not material. It may be 
true that the case oould proceed no further until the bringing in of his 
co-defendant, but he was nonethe less in de&ult, and unable to make 
any défense without leave of court. If the absent défendant bas aoy 
property in the state of Ohio, a writ of attachaient can be issued against 
her by the state court, on the ground of non-residence, and she brought 
in upon service by publication. That could not be done, upon the ground 
stated, in the fédéral court. While, therefore, there may be an advan- 
tage to the removîng défendant, resulting frora thetransfer of the cause to 
this «x>urt, the cause cannot be allowed to remain hère, unless the pétition 
for removal was filed in accordance with the provisions of law. I think 
it clear, opon the jacts, that the filing was too late. , 
The cause will therefore be remanded, at the cosjts of the défendants; 



Makh V. BiRD et cil. 
(CHreuit Court, D. Imoa, C. JD. August, 1889.) 

1. Kbmotai. oï Oaubbs— Sepakable Cohtkovebst— Pobbolosijbb av Koniaxaa. 

In a $uit'iu a state court betWéén citizens of the state to foreclose a mortgage, s 
non-i^giâeDit, wbo was made^ aparty défendant on the ground that he claimed some 
interest in the propert^, fllâd a cross-biU alleging that the mortgage was frandU' 
lent ànd void, and praying a decree to set it aside. Held, that the matters set 
forth wero.purely matters of défense, which might properly hâve been set up by 
answer, and hence the tssueis were subordinate to and inséparable from the main 
ooâtrovcit«y, and the non-resident défendant was not entitled to remove the cause to 
a fédéral court. 

S. ATTAcaicBKT— Qabkibhmbnt oir Pbrsoks in Fossbssion— LtER. 

The service of gamishmeht process upon persons in possession ot speoiflo ohat- 
tels oreatets no lien thereon, lu the absence of an actual levy. 

Id Equity. Suit to foreclose a chattel mortgage. Oa motion to ro- 
mand to the state court. 

Wrightf Owmmina & WrigM, for plaintiiff. 

Nduree & Kauffman and Brown & Dudley, for défendants. 

McCraby, Ji Maish, the holder and owner of a mortgage executed 
by Bird, brought his suit in a state court to foreclose the same, making 
Morrison, Harriman & Co. défendants, on the ground that they claimed 
an interest in the mortgaged property. Maish and Bird are citizens of 
lowa, and Morrison, Harriman & Co. citizens of New York. The latter 
appeared and filed a cross-bill, alleging that the mortgage sued on ia 
fraudulent and void, and praying a decree to set it aside; and thereupon 
they petitioned the state court for a removal of the cause to this court, 
on the groiind that, under their cross-bill, there is a controversy whplly 
between citizens of différent states, and which can be fuUy determined 
as hetween them. The original suit was not removable. It was a pro- 
ceedingy as to the main coptroversy, by one citizen of lowa against an- 
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other. There ia nothinginthecrôss-bill that would hâve been improper 
in 'an answer except thë prayer for affirmative relief; I am of the opin- 
ion' that the nôn-residfent défendants could not, by filing a cross-bill of 
this chàracter, ad change the nature of the suit as toimake it removable, 
aÉid thus coriipel Maiah and Bird to bring their eontroversy hère. If 
this is'within the power' of any non-resident who happens to be made a 
défendant in foreclosure proceedings in the state courts, the conséquences 
mùst be very serious. A cross-bill is a défense. It cannotbeemployed 
for the purpose of introducing into the suit any distinct matter. It is 
only auxiliary to the original suit, and a graft and dependency on it. 
The original and cross-bill togethei* constitute but one suit. We cannot 
look àlbne to the cross-bill to détermine whether the suit is removable. 
3 Daniell, Ch. Pr. 1851; Ayers v. Chicago, 101 U. S. 184; Dmohoe v. 
JfanpoaSCb., 6 Sa wy. 163. 

It is not necessary to détermine whether, in any case, a défendant in 
a chancery suit in a state court can, by allégations in a cross-bill, pré- 
sent issues upon which he can remove the cause to a fédéral court, when 
the parties to the main controversj', the obliger and obligée in the con- 
tract sued on, are citizens of the same state. It is only necessary, in this 
case, to hold that where the facts alleged in the cross-bill are purely dé- 
fensive in their nature, ànd such as may properly bé alleged by way of 
answer, no right of removal can be acquired by presenting them in the; 
form of a cross-bill. A careful considération of the record ,also satisfies 
me that théré is no separate eontroversy upon the cross-bill which can 
be whoUy determined without référence to the issues joined upon the 
original bill;. Should Morrison, Harriman & Co. sustain by proof the 
allégations ofthe cross-bill, they would do no more than establish a good 
défense to the complainant's suit, and decree for ail the défendants 
would foUpw. Il' the allégations bf the cross-bill shôuld not be sustained 
by proof,' then the trial would become a eontroversy solely between mort- 
gagor and mortgagee, both citizens of lowa. Thus it is seen that the 
issue pre^iïtëd by the crbss-bîU is ihcidental and subordinate, and not a 
separate eontroversy, distinct from the main case; which can be con- 
sidered and deterniined by itself. 

There is anbther serious difficulty in the way of oUrretaînîng jurisdic- 
tion of this case. Conceding that the cross-bill is ail that counsel for dé- 
fendants claim for it, — that is to say, that it is a separate suit or eontro- 
versy,' in Which Morrison, Harriman & Co. claim affirmative relief out- 
side of ahd independently of the issues joined upon the original bill,— 
does it not follow that it is in substance and effect a creditors' bill, 
brought to set aside an alleged fraudulent conveyance bythe debtor? It 
allèges that Bird is indebted to Morrison, Harriman & Co.; that they 
hâve commenced proceedings by attabhment and garnishment to enforce 
their claim àgainst certain property; and that Bird has made a fraudu- 
lent mortgage conveying said property to complainant, Maish. A lien 
upon the property is claimed, not by virtue of a levy of the attachment 
thereon, but by reason of the service of the process of garnishment upon 
complainant and upon the lowa National Bank, alleged to be in posses- 
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sion of the mortgaged property. Are thèse allégations sufficient to give 
a fédéral court of equity jurisdiction, and to entitle the plaintifFs in the 
cross-bill to relief? It woùld seem not. Jones v. Green, 1 Wall. 330. 
It is more than doubtful whether such a bill can be maintained upon 
the ground that the complainant has issued an attachaient and caused 
it to be levied upon the property; because, if such be the case, it would 
seena thàt his remedy would be by proceeding to judgment in the attach- 
ment cause, and by selling, or oflering to sell, the attached property 
upon spécial exécution. But, however this may be, it appears from the 
allégations of the cross-bill in this case that no levy upon the property 
has been made. It is clear that no lien was obtained by the garnish- 
ment of the parties in possession. Mooarv. Wcdker, 46 lowa, 167; White 
V. Griggs, 54 lowa, 651, 7 N. W. Rep. 125; Sûvermanv. KvÂn, 53 lowa, 
452, 5 N. W. Rep. 523. 

I do not inquire what the practice i^ the state courts may be, for in 
equity causes, whether originally brought in the fédéral courts or re- 
moved from the state courts, the former are bound to observe the gên- 
erai principles of the equity practice and jurisprudence. It folio ws that 
the motion to remand must be sustained; and it is so ordered. 



In re Helen'a & Livingston Smelting & Réduction Co. 
(.Circuit Court, D, Montana, November 23, 1891.) 

1. Removal ob CArsEs — Fedbbai, Quistion— "Wateb-Rights. 

An action in a state court, based upon an allégation that the défendant, !n oper- 
aling its quartz-mlll, by means of a water-right claimed by it, has poured over the 
oomplainant'8 lands a quantity of tailings and débris, only questions the defendant's 
right to 80 use the land, aud does not involve any right seoured by Kev. St. V. S. 
§§ 2339, 334D, which déclare that vested water-rights shall be protected, and ail 
patentsgrânted and pre-emption or homesteads allowed shall be subjectthereto; 
and hence the cause is not removable to a fédéral court on the ground that it in- 
volves a right secured by the laws of the United States. 

Si Bamb. ' ' 

UnderRev. St. TT. 8. S 3839, declaring that vested water-rlghts, "reoognized and 
acknowledged by the local oustoms, laws, and the décisions of the courts, " shall 
be protected, the question whether défendant, in using a water-right for the opér- 
ation of his quartz-mill, has a right to pollute the water of the stream, Is purely a 
question of local law, and cannot be made the ground of a removal to a fédéral 
court. 

Pétition by the Helena & Livingston Smelting & Réduction Company 
for a writ of certiorari commanding a state court of Montana to remove 
the cause of John J. Hall against said company to the United States 
circuit court. Writ denied, 

(Mien, Sandèrs & Shelton, for petitioner. 

Adhmson & MUer, for respondent. 

Knowles, J. In this case the Helena & Livingston Smelting & Ré- 
duction Company pétitions this court for a writ of certiorari, directed to 
v.48F.no.8— 39 
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the district court of the fifth judicial district, in and for the state of 
Montana, <!ommanding said court to remove the cause of John J. Hall 
vs. The Hélena d; lÂvingstqn Smdting & Réduction Company to this 
court, and that a transcript of the record be made by the clerk of said 
district court, and, upon the payment or the tender of the fées therefor, 
to transmit the same forthwith to this court. There is no dispute but 
that the pétition for removal in this case was filed in the state court 
Within the time prescribed by the statutes of the United States of 1887 
and ,1888, upon the subject of removal of causes froih state to the fédér- 
al courts. The removal was not claimed in this case upon the ground 
that the parties were citizens of différent states, but upon the ground 
that the cause was one arising under the laws of the United States. 
The question presented then for considération is as to the correctness of 
this claim. The amount in controversy, the pétition sels forth, exceeds 
^2,000, exclusive of costs and interest. This is sufficient. In order to 
show the court that the cause is one which arises under the laws of the 
United States, défendant has set forth in his pétition for removal thefol- 
lowingfacts: 

"Thatyour petitioner is theowner of a certain coneentrator and quartz- inill, 
situated at Corbin, in the county of Jeflerson, state of Montana, and is the 
owner of a certain mill-site and water-right. That the said quartz-mill and 
concentrator has been in opération for a period of six years, and during ail 
of said time has beenengaged in concentrating and crushingores from mines 
near it, and in the vicinity, in said county and state. That the owner of said 
mill-site, quartz-mill, and concentrator holds titleto the said mill-site, and the 
adjoiniiig land which they occupy in théir liiiuing opérations, and the water- 
right, and toeacli and every thereof, under letters patent from the United 
States. Your petitioner f urther shows that it will bô claimed by the plaintifiE 
in this action upon the trial thereof , under the issues tendered by the com- 
plaint berein, that your petitioner, in operating its said mill and concentrator; 
and in using the waters aforesaid, bas poured dowu upon and over the land 
set forth and deseribed In plaintlfC's complaint, a large quantity of tailings 
and débris from said mill, and has polluted the waters of Prickly Pear creek, 
-which flow pver the land 6f plaintiff in the opérations of said mill and con- 
centrator, toaucb an extentas to render the same untit for the use of plaintiff." 

Then follow allégations in the pétition showing that défendant appro^ 
priated the waters of Prickly Pear Cr^efc, and ereoted its mill and con- 
centrator, and acquired title to thé prèmises on which they are erected, 
long prior tô the time that plaintiff purchased his land from the United 
States, ànd that defendant's mill and concentrator were in opération before 
that time, and that défendant was accustomed to load the waters it had 
appropriated with tailings, and send the same down upon plaintifPs land, 
and that plaintiff received his patent subject to this right of défendant 
to load his waters so appropriated, and sênd them down upon plaintiff's 
land. 

Défendant claims thèse rights by virtue of sections 2339 and 2340 of 
the Kevised Statutes of the United States. Let us see what thèse sec- 
tions provide: 

" Sec. 2339. Whenever) hf priority of possession, rights to the use of water 
(or mining, agricultural, manufacturing, or other purposes hâve vested and 
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accrued, and the same are recognized and acknowledged by tbe local cusloms. 
laws, and the décisions of courts, tbe posseâsorsànd owners of such vested 
rights shaU be maintained and protected in the same; and tbe right of way 
for the construction of ditphesand canals for tbe purposes herein specified is 
acknowledged and conârmed; but whenever any person, in the construction 
of any ditcb or canal, injures or damages tbe possession of any settler on the 
publie doinain, tbeparty committing such injury or damage shall be liable to 
thepaftyinjured for such i'njury or damage. Sec. 2340. Ail patents granted, 
or pre^emptîon or homesteads allowed, shall be subject to any vestèd and ac- 
orued water-rights, or rights to ditches and réservoirs used in connection with 
such water-rights, as may bave been acquired under or recognized by the pre- 
ceding section." 

It will be seen by référence to thèse sections that the right hère con- 
ceded is that of water-rights, and the right of way for ditches and ca- 
nals, and of the use of the public lands for réservoirs in connection with 
such water-rights. If we look at the allégations of d'éfendant's pétition 
for removal, it will be seen that it daims the right to use a portion of 
plaintiflPs land as a place for depositing the tailings it sends down from 
its quartz-mill and concentrator upon the land of plaintiif. This is a 
différent right from thatof appropriating water, and constructing ditches 
and réservoirs connected with the same. It is the claim of an easement 
upon the land of plaintiff, and I cannot see that àny such an easement 
as is claimed by défendant is granted to défendant in any manner in the 
above sections. This is hot the daim of a right of way for a ditch, but 
of a right to deposit tailings on plaintifPs land. If défendant bas this 
easement by prescription, that prescription right woùld arise under the 
state, and not under national, statutes. 

Then it is set forth that défendant is poUuting the waters of Prickly 
Pear creek to such an extent as to render the same unfit for plaintiff'a 
use. Whether thèse waters so poUufed are the waters of Prickly Pear 
creek appropriated by défendant does not fuUy appear. If they are not, 
I do not see how the right to pollute the waters not appropriated can be 
claimed under the above sections. If the waters poUuted are thoSe 
appropriated by défendant, then the question may arise, from whence 
this right to pollute thèse waters? The water-rights specified in section 
2339 are those "recognized and acknowledged by the local custonis, laws, 
and the décisions of the courts" in the localities where such rights are 
daimed. The laws referred to are local laws, and not national statutes. 
It wiU be seen, therefore, that in determining whether a party bas a 
water-right, and its extent and character, the local customs, laws, and 
décisions of courts must be consulted and determined. The ascertain- 
ment of what thèse are in volves no construction of any United States stat- 
ute. This point, then, will be found decided in the case of Trnfton \. 
Nougues, 4 Sawy. 178, where it was held that where the only question 
was, what are the local laws, rules, régulations, and customs by which 
the righte of the parties are governed? no fédéral question is presented. 
For thèse reasons I hold that this court bas no jurisdiction of this cause, 
and the writ ol cesrtiorari ià consequently denied. 
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Wenham t). Switzeb. 

«TtrCMtt Oottrt, D. Montana. November 23, 1891.) 

Disposmoss— Btbikino vsom Filbs-^Time of Takino. 

Under EoTilty Rule 89, providing that "three months, and no more, shall be al- 
lowed for the taking of testimony after tbe cause is at Issue, unless the court, or a 
judgo tbereof, shall, npon spécial cause shown by either party, enlarge the time, " 
a déposition not taken within three montha will be stricken from the files when no 
motion bas been made to Aie it nv/nc pro tune, and no eztenuating olrcumstauces 
sreshovn. 

In Equity. Suit by A. A. Wenham against William S. Switzer. 
Heard on motion to strike dépositions from. the files. Motion granted. 
Robinson & Sto^ton. and Word & Smi^, for complainant. 
Aaron H, Nekmi, for défendant. 

Kkowi.es, J. The défendant moves to strike from the files the dépo- 
sitions taken on the part of complainant in the above cause, because not 
taken within three months after issue was joined therein. There seems 
to be no dispute but that the déposition was not taken within three 
months after that date. The cause isone in equity. A portion of rule 
69 in equity, prescribed by the suprême court, reads: 

"Three months, and no mOre, shall be allowed for thetaking of testimony 
after thç: cause is at issue, unless the court, or a judge thereof, shall, upon 
spécial <;a,use shown. by either party, enlarge the time; and no testimony 
taken after such peiriod sball be allowed to be read in évidence at tbe bear- 
ing.» 

It seems underthe décision oî J^ischer v. Rayes, 19 Blatchf. 25, 6 Fed. 
Eep. 76, when proofs are not taken, in proper time they may be filed 
under ipertain conditions nuncpro tunç. But no motion of that kind bas 
been made in this case, and I do not know that the extenuating causes 
whieh îiîouid àllow this e^ist. Under the above rule there seems po dis- 
crétion in jthis court but to grant tbe naotion of défendant. It is there- 
fore granljed, aud said dépositions are hiereby stricken from the files. 



Wakeleb V. Davis. 

Wircuit Ci/urt, S. D. New York. .Tanuary 8, 1893.) 

IjifTONOnoN— Action at Law— Appeal— Stat op Pbocebdings. 

Thè deienflant in an action upon a judgment which was void ïor want of service 
was enjoined from setting up the invalidlty thereof, because, While procurlng a 
discharge in bankruptcy, ne obtained substantiàl béneflts by conteuding that the 
judgment was valid. Held, that he was' not entitled to a suspension of tbe injuno- 
tion or to a stay of çrooeedings in that aotion pendinsr an appeal from the injunc- 
tion decree, slnce, in case of reversai, the court would so mould its judgment, 
should the plaintifC obtain bne\ in tbe action at law commenced by her as to allow 
défendant the full advantage of his défense. 
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In Equity. On motion by défendant to suspend the opération of an 
injunction granted herein (44 Fed. Rep. 532; pending appeal to the su- 
prême court. 

Joseph H. Qhoate and Thaddeus D. Kenneson, for the motion. 

Anson Mcdiby, opposed. 

CoxE, J. I hâve read ail the papers and briefs. A large portion of 
defendant's brief is devoted to the discussion of propositions which hâve, 
heretofore, been decided adversely to him. Debate on thèse questions 
is closed, so far as this court is concerned. The situation does r-ot seem 
complicated. If the decree herein is reversed, on the merits, i'he cpm- 
plainant cannot recover at law; if aflBrmed, it is probable that she caij 
recover. In view of the possibility of an afiîrmance she should be in a 
position to enforce her rights speedily. The défendant, by refusing to 
enter into a stipulation by which ail the questions in controversy could 
be determined in one action, bas made the suit at law necessary. There 
can be ho reason why that suit shoUld not progress, at least, so far that 
the complainant will be secure if she fînally succeeds. The défendant 
is apprehensive lest he may lose the right to assert the invalidity of thè 
California judgment in case the appellate court holds that he is not es- 
topped. Of this there is no danger. The court will see that the de- 
fendant is protected. Even if the action at law should proceed to trial, 
judgment will be permitted only on terms which will fully guard the de* 
fendant's rights. At présent there is no reason for suspending the opération 
of the ordinary raachinery of the law. This court has held- that the de- 
fendant shall not assert the invalidity of the California judgment. It 
would be an inconsistent if not an absurd proceeding to permit the dé- 
fendant to do what it has solemnly adjudged he shoUld not do. When 
the decree of this court is reversed, and not till then, can the défendant 
assert that the judgment "is not valid and does not still stand of record;!' 
A stay may never be necessary. When it is it will be granted, but in 
such a way as to protect the oomplainiant. The défendant in asking for 
a suspension or even for a stay is making an extraordinary request of 
the court. If this unusual favor is granted now it must be on condi- 
tions. If her proceedings at law are stayed the least the complainant 
has a right to ask is that the défendant speed this cause or give seourity 
for the future. The orders signed are calculated, I think, to make thèse 
views operative. 
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'/'■ "^, , Thomson '«.' Beal. ' ; - '. 

(Circuit Court, D. MoMachuaetts. January 14, 1893.) 

BylDBIfOT— WbITTBK CONTEAOT— COUTBMPOIUNBOtTS Wbitiko.: 

A persoD depositing money in a bank acceptée! from the cashier a certiflcate ot 
deposit, wbicli n^ade ao mention of Interest, but with a verbal a^reement that in- 
tSreat sboulâ'be paid. The casbier at the same time indorsed a mémorandum of 
the rate of Interest on the^tub from whlch the certiScate waa taken. Held, that 
the stub should be read with thé certiflcate, as évidence ot the éntire contraot. 

In Equity. Suit by Elihu Thomson against Thopaas P. Beal, as re- 
ceiver of the Maverick National Bank, to recover interest on a certiûcate 
of deposit. Heard on demurrer to thé complaint. Ovefruled. 

Sivum Davis, for complainant. 

EutcMns & Wheder, for défendant. 

CoLT, J. This demurrer raises the question whether the défendant 
ehall pay the complainant interest upon a certaip certiiScate of deposit. 
From the allégations in the bill, it appears that the complainant, on 
September 16, 1886, deposited in the Maverick National Bank, of which 
the défendant is receiver, the sum of $4,800, and received a certiflcate 
of deposit as foUows: 

Maveeiok Na^tional Bank. 
•4,800.00. Boston, Sept. 16, 1886. 

Elihu Thomson bas deposited in tbis bank forty-eight bundred dollars, 
payable to the order of bimself on retorn of tbis certiflcate properly indorsed. 

A. C. Joudan, Teller. E. H. Lowell, Asst Casbier. 

Ko. 83,455. 

At the time of the deposit and recèipt of the certiflcate, the cashier 
agreed verbally to pay the complainant interest at the rate of 2è per cent. 
per annum upon the retum of the certiflcate properly indorsed, and at 
tbe same time the cashier made a mémorandum of the agreement on the 
Btub or margiu of tbe book from which tbe certiflcate waa taken, as fol- 
lows: 

$4,800.00. 

Pâte, Sept. 16, 1886. 

Deposited by Elibu Thomson. 

Order of 
2i%. No. 83,455. 

The gênerai légal proposition advanced by the défendant in support 
of the demurrer, that paroi évidence cannot be introduced to contradict 
or vary the terms of a written agreement, is well settled, and requires no 
citation of authority. 

But the question hère prpsented is whether the certiflcate of deposit, 
which does not in express terms mention any interest, is to be consid- 
ered as alone representing the entire contract in writing, or whether such 
certiflcate should not be taken in connection with the written mémoran- 
dum made at the time on the stub of the bank's book from which the 
certiflcate was taken. In taking both writings together as constituting 
one contract, we are not seeking to add to or vary the terms of a written 
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contract by paroi évidence, but we are simply seeking to discover what 
the contract actually was, as exhibited in writing made at the time. I 
understand the rule to be that ail contemporaneous writings relating to 
the same subject^matter, while the controversj' exista between the orig- 
inal parties or their représentatives, are admissible as évidence, and that 
extrinsic évidence is admissible to show which' paper expresses the real 
intention and agreement of the parties. Paysan v. Lamsan, 134 Mass. 
593; Hunt v. Ùvermore, 5 Pick. 395. The défendant argues that the 
writing on the stub was a mère private mémorandum made by the cash- 
ier for his own convenience. There is no all^ation in the bill to thia 
effect. The bill allèges that, at the time the certificate was given, "said 
cashier made a mémorandum thereof by making, or cansing to be made, 
the figures 2i per cent, on the stub or margin of the book from which 
said certificate was taken." In a certain sensé, the stub and the certifi- 
cate eut from it may be said to constitute but one writing; at ail events, 
in my opinion, both may be consulted in order to ascertain what was the 
real contract between the parties. Demurrer overruled. 



Weidenfeld v. Sugae Ron R. Co. et al. 
(Circuit Court, W. D, Pennsyloania. January 7, 1893.) 

1. {un^roai) companies— dniies ot diebctobs— delegation ov powbb— locamno 
Route. 

Under Aot Pa. Feb. 19, 1849, imposing upon the président and directors of a rail- 
road Company the duty of locating Its road, tbls duty cannot be delegated to an 
executive committee appointed under the by-lawa to hâve "gênerai supervision of 
the opérations and polioy of the company, " with power to anthorize its ofBcers to 
exécute "sucta contracta and agreements" as the committee may deem expédient; 
and a location made by such a committee is void, as against a subséquent location 
on the same ground by the directors of another company having the right of emi- 
nentdomain. 

S. Same— Eminent Domain— Pbivatb Use. 

A railroad to be built solely for the private use of the controUing stockholder ta 
oonveying tan-bark from a certain tract of land to hls mills Is not entitled to ex- 
ercise the rlght of eminent domain, thougb the company is organized under Act 
Fa. April 4, 1868, which proviçles for the formation and régulation of pubUo rail- 
road companies. 

& Same— JuBisDicTioN or Fedebal Cîobets. 

Aot Pa. June 19, 1871, provides that when it is alleged that the private riglits of 

I individuals or corporations are injured by any corporation olaiming a franchise to 
do the aot from which the injury results, the court may inquire whether such cor- 
poration does in fact posseas such franchise, and, if it does not, may enjoin it from 
committing the injuricus acts. Béld, that tbis équitable right may be adminis- 
tered in a fédéral court, by inquirlng whether a corporation organized under the 
gênerai railroad law is not intendedfor a purely private purpose. 

4, Samb— RiGHTS op Stookholdees. 

A stockholder of a railroad company which bas located and partially constructed 
its Une may maintain a bill to enjoin a rival company from approprlating tbls work 
to ita own use, when he shows that the directors of his own company are acting in 
sympathy with the rival company^ hâve furnished it with knowledge of certain de- 
fects which render their own location invalid, and bave refused to resist such ap- 
propriation. 

In Equity. Bill by C. Weidènfeld against the Sugar Run Railroad 
Company and others to restrain that compai y from appropriating the 
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I^ght «f way of the AUegheny & Kinzua Rail road Company, in which 
(Somplainant ia a stockholder. Preliminary injunction granted. 
^ : G. W^UerÂrtz, for complamant. 
H. C Doman and John Oriaerod, for défendants. 

Reed, J. The complainant's bill shows that, in a proceeding in the 
circuit cotirt for the nortbern district of New York between the same 
eomplainant and the Allegheny & Kinzua Railroad Company, S. S. 
Bullis, and Mills & Barse, as défendants, a preliminary injunction was 
granted on the 18th of July, X891, restraining those défendants from 
înterfering or aiding any interférence with the Interior Construction & 
Iniprovement Company in the exécution of its duties under certain agree- 
ments with the défendants, and from constructing or aiding the con- 
struction of any compétitive or other Une of railroad, in violation of said 
agtecments* That among the lines of railroad proposed to be constructed 
under said agreements was what is known as tJie "Sugar Run Branch of 
the Allegheny & Kinzua Railroad," which was designed,, among other 
things, to reach certain timber land of Messrs. Bullis and Barse, which 
they had agreed to place under the lien of a mortgage given to secure 
the bondholders of the Allegheny & Kinzua Railroad Company, and 
irom which branch the latter company expected to dérive a large rev- 
enue in transporting thè timber and bark coming from said lands. That 
subsequently,, in Npvember, 1891, the Sugar Run Railroad Company, 
the défendant in this case, was incorporated, and the route of its rail- 
road surveyed and located in greater part over the route of the Sugar 
Run Branch of the All^heny & Kinzua Railroad. That the Sugar Run 
Railroad Company was organized by A. A. Healy and others named as 
Refendants, in collusion with the said Bullis, with the especial purpose 
of evading the injunction of the said circuit court. The charge of collu- 
sion is denied both by the answers of the défendants and by their affi- 
davits, and has not been established by the plaintifF. While there is 
enpugh shown to lead to the conclusion that the officers of the Allegheny 
& Kinzua Railroad, and particularly its président, Mr. Bullis, hâve re- 
garded with complacency the organization of this rival railroad, and its 
appropriation of the route and grading of one of the branches of their 
railroad, and while they bave made no effort to protect the interests of 
their company, yet, so far as shown, the défendant company has been 
organized and is proceeding with its work as a separate enterprise, and 
its promoters are actiug in independence of Mr. Bullis or the Allegheny 
•& Kinzua Railroad. The injunction cannot be continued on this ground. 
In this connection it may be said that the défendant Healy is the owner 
of a large quantity of bark, which he reserved in a sale of timber land 
to Bullis in 1887, and which the défendants allège he is anxious to 
transport to his tanneries, and therefore he and his associâtes are con- 
structing the défendant company's railroad with that object in view; Mr. 
Bullis and his assignée, the Allegheny & Kinzua Railroad Company, 
having failedj accofding to the terras of the agreement between Messrs. 
•Bullis and Healy, to construct said railroad and transport said bark. 
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So far Mr. Healy seems to be acting for his own protection and in Lis 
own interest, and not in the interests of Mr. Bullis. 

Thé plaintiff further contends, however, that, as a stockholder of the 
AUegheny & Kinzua Railroad Company, he is entitled to ask that its 
rights in the Sugar Run branch be protected; that it had located this 
branch, and had graded and cleared sevéral miles of its route, which 
work the défendant company has appropriated, and is preparing to lay 
its railroad in part npon this graded road-bed. The défendant company 
claims priority of location and title, as between itself and the Allegheny 
& Kinzua Company, to the route; and its counsel contend that under 
the laW bf Pennsylvania it îs entitled to appropriate this route regardless 
of the wprk done by the latter company. It appears from theaflBdavits 
that the actual location in behàlf of the latter company was madè by the 
ïnterior' Construction & Improvement Company, thè contractor' for 'the 
construction of its lines of railroad. The Une as located 'by the con- 
tractor was approved by the executive committee of the Allegheny <Ss 
Kinzua Railroad Company, but was never authorized or appïlôved- by its 
toai-d Bf directors. The by-laws of the latter compa'ny provide for thé 
appointtneû^ of an executive committee, and provide "said committee 
shall ijavè a gênerai supervision of the ppterations and policy of the com- 
pany, ànd shall hâve power to authorize the exécution by thê président, 
Secretary, or treasurer of such contràcts or agreements as saîd executive 
committee may deem expédient." This authorization has référence only 
to the condùèt of the ordinary business and opérations of the company, 
and doeSnot extend tosuch important acts as the direction and approval 
of the location of its lines of railroad. The statute of Pennsylvania, (Act 
Feb. 19, 1849,) under which this railroad companj' acts in the con- 
struction of its "railroad, imposes the duty of location upon the presidéri't 
and directors of the company; and this discrétion canriot be delegatèdj 
nor can'the board of directors approve and ratify, the unauthorized ac- 
tion of its officers in making such location, as against the rights of an- 
othër railroad corùpany, which may bave attached to thé property in 
question prier to such ratification. Appeal of New BrighUm Ry. Co. , 105 
Pa. .St. 13; Wmmnsp(rrt& N. B. R. Co. v. PhUaddphia & E. R. Co.,, 141 
Pa. St. 407, 21 Atl. Rep. 645. This question can only arise between two 
corporations having the right of eminent domain. If the défendant 
company bas' this power, and is entitled to its exercise, then, as between 
it and the Allegheny & Kinzua Railroad Company, it would seem enti- 
Hed to the location, because, as appears, its board of directors hâve pro- 
ceeded with thè location of its Une in the manner prescribed by thfe 
statute; and this is so, although the other company has actually dôné 
work upon the ground. WiUiamsport & N. B. R. Co. v. Philaddphia & 
E. R. Go., mpra; TitusvWe, etc., R. Go. v. Warreii, etc., R. Go,, 12 Pbila. 
642; Davis V. Railroad Co., 114 Pa. St. 308, 6 Atl. Rep. 736. 

It becomes important, then, to ascertain what rights and powérs the 
défendant company poijsesses. It is organized under the gênerai rail- 
road law of Pennsylvania, being the act of assembly approved April 4, 
1868, entitled "An act to authorize the formation and régulation, of rail- 
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roâd corporations." Its articles of, association state that it is to be con- 
8tructed and maintained for the term of 10 years, from SugarRun Junc- 
tion, McKean county, Pa., to Sugar Run Station, on the river division 
of the Western New York & Pennsylvania Railroad, in Warren county, 
Pa., a distance of about 12 miles. Its authorized capital is $120,000, 
or 1,200 sbares, of $100 each.. Of this capital stock 269 shares hâve 
beçn subscribed, 250 of which are subscribed for by A. A. Healy, 10 
shares by Mr. Lewis, his attorney, and the remaining 9 shares by 9 per- 
sons. The Allegheny & Kinzua Railroad Company bas thé right under 
its charter to build the Sugar Ruri branch o ver the route in question, 
the defect being, as sfaited, in the location of its line upon the ground; 
and the complainant contends that the défendant company is a private 
enterprîse for the benefit of the défendant Healy; that he is attempting 
to up© the powers conferred by the statute for his own private purpose; 
and that the AUeghpny & Kinzua Company, or the complainant as a 
stockholder in the latter company, bave such standing as to be able to 
raise tbe question. Th^ affidavit? read on behalf of the; défendants, of 
Messrç. Lewis, Healy, jand Brown, the statements of Mr. Healy to 
Messrs. Smith and Byrne, as stated in their affidavits, and the com- 
munication of Mr.; Roberts to thç councils of the city of Braiiford, set 
forth in the affidavit pf A. G. McComh, satisfy me that the purpose of 
the organization of the Sugar Run Railroad Company was a private one, 
namely, to reach and transport the bark belonging to or purchased by 
the firm of Healy & Sons for use at their tanneries. Although its pro- 
moters profçss that it is organized for a public purpose, yet they bave 
failed to showany public use or necepsity for the railroad, nor any pub- 
lie traflBc that it will obtain when constructed. Messrs. Healy and 
Brown admit that their purpose in subscribing to the stock was to secure 
a means of reaching the bark they needed for the tanneries; and as the 
stock is held by themselves, their attorneys and business as-spciates, it is 
probable that their motive in subscribing to the stock actuated ail the 
subscribers for one sbare each. The company is organized for the short 
term of 10 years, and is manifestly intended to meet a temporary neces- 
eity. It follows, therefore, that its stockholders are endeavoring to use 
its coiporate powers, including that of eminent domain, for a private 
parpose. , 

Whether the. use is a public one, for which private property may be 
taken, is a judicial question. If the use itself is found to beonly private, 
or, further, if, the use being public, the appropriation can in no respect 
be subservient thereto, it js the duty of the judicial department to pro- 
tect the citizen by proper remédies from the taking of his property, 
AVhether attempted in ppen disregard of or under color of law. Pierce, 
R.: R. 146; fio,om Co. v. Patterson,Q8 Û. S. 403. B^ a statute of 
Pennsylvania, (Act June 19, 1871,) it is provided that, in proceedings 
in courts of law or equity, in which it is alleged that the private rights 
of individuals or of corporations are injured or invaded Ijy any corpora- 
tion claiming a right or franchise tpdo the act from which such injury 
results, the. cpurt may inquire and asqertain whether such corporation 
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doeS in fact possess the right or franchise to do the act, and, îf such righta 
or franchise hâve not been conferred on such corporation, such courtSj if 
exercising équitable powers, shall by injunction, at suit of the private 
parties or other corporations, restrain such injurions acts. This équi- 
table right may be administered by a court of the United States. Hol- 
land V. Challen, 110 U. S. 15, 3 Sup. Ct. Rep. 495. In the case of 
Appeal of Edgewood R. Co., 79 Pa. St. 257, it appeared, as in this case, 
that a number of persons had procured acharterforarailroadcompany, 
and, under cover of constructing a railroad for public use, were engagea 
in the construction of a railroad from a tract of coal owned by them- 
selves to the Pennsylvania Railroad. A bill was filed by a property 
holder to restrain the appropriation, by virtue of the power of eminent 
domain conferred upon the railroad company, of a portion of his prop- 
erty for its uses. The suprême court of Pennsylvania, finding the facta 
to be that the railroad was projected and constructed with the primary 
object of Connecting the coal raines with the Pennsylvania Railroad, 
held that the railroad was being constructed for private purposes under 
cover of a charter obtained under the gênerai railroad laws of the state; 
that there appeared a perversion of an enactment passed for one purpose, 
in order to subserve other and inconsistent purposes; that the charter 
of the défendant company did not warrant the appropriation of the land 
of the plaintiff for the purpose to which the détendant had applied it; 
and that it did not possess the right or franchise to do the acts which 
had resulted in the injury of which the plaintiff complaiued. In Appeal 
of Western Pennsylvania R. Co., 104 Pa. St. 399, the same court, com- 
menting upon the Edgewood R. Go, Case,, saidr 

"A charter authorizing the building of a public railroad did not warrant 
the construction of a purely private one. * * * ïbe question was one 
of corporate power, and that question was determined by the inspection of 
the charier of tlie company proposing to exercise the power." 

In the présent case it is stated in the affidavits that deeds for this 
land, upon which the AUégheny & Kinzua Company bas partly con- 
structed its railroad, are in the possession of ifs officers, but, however 
that may be, it is in possession of the land, and has by that possession 
sufBcient interest to question the right of the défendant company to dis- 
possess it and appropriate the land. 

One other question was raisetl, namely, the right of the complainant 
to maintain the bill in this case as a stockholder of the Allegheny & 
Kinzua Company. The bill contains the averinents required by the 
ninety-fourth rule in equity, that the complainant was a stockholder at 
the time the transactions took place of which he complains, and that 
thé suit is not a coUusive one. It further allèges that the officers and 
directors of the Allegheny & Kinzua Company are not only not aoting 
for the interests of their corporation, but are acting in sympathy with 
the défendants interested in the Sugar Run Company; that the défend- 
ant Bulps and his associâtes thus acting are a majority of the board of 
directors, and own a major portion of the stock of the company; that 
they are now acting in such bad faith and disregard of their duties. 
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Mr; Smith 's affidavit shows that the board refused to direct steps to be 
taken to resist the appropriation of the property of the company and 
interférence with its rights, and Mr. Bullis bas been seen upon the line 
with the président of the Sugar Rqn Company since the latter company 
commenced work. It also appears that the information as to defects in 
location was furnished to the officers of the latter company by the offi- 
cers of the Allegheny & Kinzua Company. The complainant, as a 
stockholder, is injured by thèse uniawful acts on the part of the Sugar 
Bun Company, with the consent and acquiescence of the officers and 
direotors of bis company. It is clear that this is a real grievance, and 
areal^and meritorious applicatioû by the complainant to prevent a 
wiîong to the corporation within the ruling of Justice Haelan in the 
case oi Gûunty of Tagmdl v, Fa)Tners' Loan & frmt Co., 12 Fed. Rep. 
752.: In a previous (we between, the same complainant and the Alle- 
gheny & Einzua Company and its directors, the complainant wag seek- 
ijjg as a stockholder to settle the contract relations between that company 
andithe Interior Construction Company, of which he was an officer, and 
Ijie, . charges against the officers ofi the, railroad company grew out of 
thoseeoptract relations. This court then thought he had not shown 
such standing, in view of the requirements of rule 94, as to sustain his 
bill. , WddenfM v. Railroad Go., 47, Fed. Rep. 11. This is a diflerent 
case. :■ Np contract relations are involved in this case. The attempt is 
to gtrip the company of its property, in which the complainant as a 
gtockholder bas a direct Jnterest, and there is such a disregard of duty 
and: Hoo-performance of manifest officiai obligation, amounting to what 
the law considers a breach of trust, that it is a case in which the stock- 
holder, haa-afight to interfère, It does not involve a discrétion as to 
the bringitig of suit which ought properly to be left to the judgment of 
the'boârd of directors orof the majority of the stockholders, for hère a 
portion of the corporate property ahd the exercise of the franchises of 
the:çompaiiy lover the route in question are in jeopardy, and, its officers, 
iHidisregard of their duty, are cbnsorting with its enemies,,and furnish- 
ing them with information as to the defects in its pights to the use of 
the route, While the question is not entirely free from doubt, yet I 
think sufficient is shown by the complainant to give him standing in 
this application. 

,; A preliminary injundtion should issue, therefore, restraining , the 
Sugar Ruïï Railroad Company, its officers, agents, contraotorsi and em- 
ployés, from interfering with the Une of the Sugar Run Branch of the 
Âyegheny; & Kinzua Railroad Company, as projected and pattly graded. 
S.O far as the restrainingordér relates to construction by the Sugar Run 
Railroad Company of portions of its railroad which do not interfère with 
the line of said branch, it should be dissolved; otherwise it should con- 
tinue ipi foroe until the writ of injunction issue, which should only be 
upon the. ûling by the complainant of an injunction bond, in the sum 
c^; $10^000^ to indemnify the said Sugar Run Railroad Company, with. 
^reties to be approved by the court. And it is so ordered. 
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Sioux Falls Nat. Bank v. Swenson a d. 
(Circuit Cau/rt, D. Soufh DaJtota. January 5, 1892.) 

1. Taxation of National Banks— iNjnNCTioN—PBDBBAL Question. 

Abilltoenjoin the collection of taxes assessedagainst a national bank and agalnst 
the stockholders on their sbares, on the grounds that the taxation was double, tbat 
the stockholders were not allowed to set oft debts agalnst the valnation of their 
sbares, and that the board of eqùalization illegally increased the assessment, raises 
the fédéral question of the validity of the tax, under Rev. St. U. S. § 5219, presorib- 
ing the method in whlch national bank sbares may be tazed. 

3. SaME — JUBISfilCTIONAI. AMOHNT — HoW ASCEETAINED. 

Comp. Laws S. D. § 1570, makes It the duty of a bank and its officers to retain so 
much of the âi:riâends belonging to its stockholders as shall be necessary to pay th^ 
taxes levied upoû their sbares until the tax bas been paifl, but does not require the 
bank to pay the tax ont of the fund thus retained. Bel4i that when a national bank 
sues in its own. behalf and for its individual stockholders to enjoin the collection of a 
tax assessed agalnst the capital stock, and also agalnst the sbares as the property 
of the stockholders, and does not aver that it bas in its bands or under its control 
any dividend belonging to stockholders wtaich could be applled to pay tbe taxes, the 
proceedlngls in separate and distinct rigbts; and the jurisdictional amount mu&t 
be'determluedby the amount of the tax agalnst each complalnant, andnotby the 
, a^;;egate tax agalnst ail. 

In Equity. Suit by the Sioux Falls National Bank againSt Ole S. 
Swéiispn and othei-s to enjoin the collection of taxes. 
KdthfSc Bâtes, for eoihplainant. 

D. iJ. BàUey, Ôl L. Brockway, and Park Davis, for défendants. 
Before' Shieas tind Edgbrton, JJ. 

Shibas, J. Thebill in this cause is filed by complainant, the Sioux 
Fâlls National Bank, in its own behalf, and also in behalf of its stock- 
holders, for the purpose of restraining the collection of certain taxes asi 
séssed forthe year 1890 against said bank and its shareholdors for state^ 
county, and city purposes, the défendants being the county treasurer of 
Minnehaha county, S. D., the county of Minnehaha, and the City of 
Sioux Falls. It is averred in the bill that, in addition to the assess- 
ment made against the several shareholders of said complainant' bànk, 
there was also assessed against Said bank, upon its capital stock, the 
sum of $28,500, thâ same being in form an assessment made in the 
name of C. E. McKinney, the président of the bank, which said assess- 
ment was afterwards increased 76 *per cent, by the state board of eqùal- 
ization; and it is charged that this assessment, and the taxes levied 
thereon, are illégal and void, because, in effect, the same is a double as- 
sessment. In the ariswer filed herein it is admitted that the asse^ment 
and the taxes based thereon are void, and it is averred that the board of 
■county cdmmissioners of Minnehaha county on the 31st day of January, 
1891, adopted a resolution declaring the assessment and the taxes levied 
thereon null and void. 

There is some question as to thè power of the board to thus annul 
taxes payable to' the state and city, and therefore the complainant seeks 
an injunction restraining the enforcement of the taxes admitted to be ille- 
gally assessed. Touching the assessment made against the several share- 
holders in the bank, it is averred in thebill that theassessor, inthéfirst 
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instance, assessed the several shareholders upon a valuation of substan- 
tially 75 per cent, upon the full yalue of the stock, and that the assessor, 
in making the assessment of personal property and moneyed capital in 
said city of Sioux Falis; aimed to assess the same upon the basis of two- 
thirds of ils actual value, and that persons owning crédits other than 
bank-stœk were allowed fco dëduct therefrom the amount of b&nafidein- 
debtèdniess bwing by theni, respectively. It is further averred that, at 
the tiïnë the assessor was, making the pamed assessment, certain of the 
shareholders in the çomplainant bank claiœed exemption from assess- 
ment on the bank sharés held by ithem, becaiise the indebtedness owing 
by them exceeded the value of the shares of stock held by them, but 
that such exemption t^as refusèd by the assessor as well as by the county 
board of equalizationj before whom the same claim on behalf of said 
ehareholder? was duly presented. It is also averred that the state board 
of equaliza,tiGn increased the assessment of the shares of bank-stock 75 
per cent,, apd'that the, taxes for state, county, and city purposes were 
levied upon the basis of this increased assessment, which it is averred 
is illégal and void. It is further shown in the bill that the shareholders, 
who do Qot claim déductions on account of indebtedness, hâve tendered 
the amount of tax due fron^ them upon the basis of the assessment made 
by the assessor in the first instance. T|o the portions of the bill that are 
applicable to the assessment. made ag^insit the shareholders a demurrer 
is interposed, and the case is submitted upon the bill» answer, and de- 
murrer. 

Objeçtiou is taken, in the first instance, to the jurisdiction of the court, 
on the double ground that the çontroversy is not within fédéral jurisdic- 
tion, and, further, that, if it is, the reinedy at law is adéquate, and 
therefore this proceeding in equity cannot be sustained. Under the pro- 
visions of section 4 of the.act of August 13, 1888, (25 St. at Large, 436,) 
for jurisdictional purposes national banks are deeraed to be citizens of 
the state wJieMn they are located. The complainaht and deléndants 
pre therefore, oitizens of the same state, and, if jurisdiction exists, itinust 
be; becauge the controveirsy arises under; the lawsofthe United States. 
The contentiou: of complainant, which; we hold to be wdl founded, is 
that the matter in dispute crises under, the lawsof the United States, for 
the reason that the controyersy is whether the method Ojf assessment pur- 
ftued ^as or wasinot a violation pf the provisions of section 5219 of the 
Bevised Statutes of the United States. ,, , 

: But under thç statuteijow in force, tçf-vpit, the actof August 13, 1888, 
the circuit court of the Unitçd States bas. not jurisdiction of cases aris- 
ing under the constitution or, la ws of the United States, unless the 
ftmount inyol??ed, exfilusive of interest fktid costs, exceeds $2,000. Ac- 
cording to the averments of the bill, the assessment against the bank, 
ïnade in tlhe.jçajme of its pre&ident, wfts jSnally placed at $35,625, upon 
which gpiiRWas, levied in the aggrega^, îbr state, county, and city pur- 
.poses, ta:^^sj .tp the amount^ of 34 mills, oti; the dollar. The amount thus 
levied was/less than $2,000. The highest assessment against any single 
^tockholderiis that against G. E. McE^inney for the sum of $39,501, and 



SIOTJX FAJAJa NAT. BANK r. SWÉN80N. 623 

the total tax levied thereon is l^ss ih^i tHe jurisdictionttlamoiint. Thua 
it appeaits tbat, to reach thé requisite sUm, the amount oî tax assesséd, 
^gainsttwîo or more of thç p^;;ties in. intérest must be added together. 
Is this permissible? In considering this question tbe provisions of the 
statut^of South Dakota, in regard to the duty of the corporation touch- 
ing tbe taxes assesséd against tbe shareholders, must be kept in mind. 
By section 1570 of the Compiled Laws of the state, it is ttiade tbe dUty 
of tbe bank, or of tbe managifig officers thereof, to retain so much of 
the dividends belonging to tbe sharebçldçrs as stàllbe necessary to pay 
tbe taxes levied upon the shares of stock, until thé tax bas been paid; 
and aiiy oflBcer of tbe bank paying àny dividend before tbé tax of tbe 
sharébblder bas been paid, is niade pei^onally liable for tbe unpaid tàx, 
Thô Jstàlute, bowever, doès not'impose the duty of paying the tax out 
of tbé^àividends upoû tbe bapk. The bank, théreforej cannot be said 
to haW ùiider its chargé a fùnd to be by it distributéd in payment of 
tbe tàitës asséssed against the Shareboldèr, aind in tbis respect the stôt- 
Tité 'df Sbutb Dakota dififérsfrôm tbe staltute of Kentucky, whicb wéb 
under considération in Bank vi, Corn., 9 Wall. 353, and which author- 
ized a judgment against the bankj if it réfused to pay the taxes assesséd 
against thte ébareholders; and it also différa from thé statute oî Oblo, 
wbicb.^rOvidéd tbat tbe bank iiiight pay the tàx; âhd whicb tbe sii- 
prem^çburt held, in Owmmingsy. Bank,XOl V. S. 153,was substantially 
tbe same as the Kentucky sta:tute. Furthermore, ît is not averred iii 
the bill tbat there is in the hands or under tbe control of tbe complain- 
ant atiy divideud belonging to the stockholders wMch could, under any 
^ïircutnëtances, be applied to the paynlent of the taxes; and hence it is 
jiot, îh.any way, lUade to appèar tbat the bank bas a fund in excess ôf 
$2,000 whicb is involvëd in this controversy, or tbat it can be madelia- 
We tin any way for the payment of tbe taxes assesséd against the sbare- 
lioldersi' Hence there is no claim asserted against the bank, or in wbicl^ 
itthay be Said to be interësted as trustée or otberwise, other or différent 
from the several claims bàséd jiïpon tbe taxes asSèssed against the bank 
in th^iàapie of its président îàcid against the shareholders individually. 
Can thèse be aggregated together in order to reach tbe jurisdictionîtl 
amount? In determining the jurisdiction of tbé suprême court upon 
ràppéàl or writ of error, thât court has been repeatedly called upon to de- 
teî-mihe '^when the màtter in dispute" — whicb is thé phrase used in seo- 
-tions ë91 and 692 of thé Eevised Statutes," regulatiffg appeals and writa 
•of èrror to the supretne cburt, as well as in section 1 of the act of Au- 
gust 13, 1888, prescribing the jurisdiction of the circuit courts — exceeds 
ihe ïîmit named in thé Statute, and thèse décisions are tberefore perti- 
nent to the question now under considération. 'In Seaver v. Bigdow, S 
Wail.2Ô8, in which several creditors having judgmênts, no oneof which 
•exceëdéd $2,000, united in a creditors' bill to reach a fund in exCess of 
"tbat sum, it was held tbat an appeal did not lie, it being said: 

"It |9.}.rue, the litigatiou involves a coihmpn fund, which exceeds thé auin 
ft $2,000, but neithcr of thé judgment creditors haa any intérest in it exefeed- 
àti^ tbéàiuount of bis judgment. Hence. tO sustain an appeal in this'ciass 
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of cases, where separate and (Jistinct interests are în dispute of an amotint 
less thain the statute requires, and where thé joinder of parties is permitted 
by the mère indulgence of the court, for Its convenience and to save expense, 
wotiid bé giving a privilège to the parties net common to other litigants, and 
Whichisforbidden by law." • 

In Paving Co. v. Mulfard, 100 U, Si. 147, which was a suit in equity, 
it was held that — , 

"It ^ well settied that neither co-defendants nor co-complainants can unité 
tbeir separate and distinct interests for the purpose of maMng up the amount 
necessàry to give us jurisdiotion on an appeal." 

In RtméO, v. StansSy lOfi U. S. 303, an injunctiori was sought by three 
parties, suijig for themsfilves and a number of others, for the purpose of 
restraining;the collection; of an alleged illégal asséssment made on their 
property to meet a. decree rendered against a levée board in Mississippi. 
The circuit court di^niissed the bill, and an appeal was. tafeen to the 
suprême court, which in turn dismissçd the appeal. for want of jurisdic- 
tion, on the ground that it did not appea,! that the tax assessed. against 
any one pf the property owners exceeded $2,000 in amount. In pass- 
ingupon the question the court held: 

"While the appellants, and thc»e whom tbey bave been chosen to représenta 
are ail jnterested in the jquestion on wbicb their liability tp the appellee dé- 
pends, they are sépara telycharged with the several amountsassessed against 
them. Theire is no joint responsibility rtstîng on them as a body. The pro- 
ceeding on bis part was to require each of the sevéral land-owners in the 
levée district to pay his'separate sharé of the debt that had been establisbed 
against the district. The recovery was against each separately. While the 
appjéllants were permitted, for convenience' sake and to save expense, to 
unité in a pétition setting forth the grievances of which complaint was made, 
their pbject was to relieve each separate owner from the amount for which 
he pèrsohally, or bis property, was found to be aecoantable. An injunction, 
if gràntëd, would necessarily be to prevent thè appellee fi-om collectlng from 
each ôwnér the amount for which he was separately liable. It is clear that, 
under the rulings in Pavi/ag Co. v. MulfordL, 100 Û. S. 147; Seaver v. Big- 
elow,'5Wa,\\. 208; Rioh v. Lambert, 12 Hosy» 847; 8tratton v. Jarvist 8 Pet. 
é; and Oliver v. Alexander, 6 Pet. 143, — sucb distinct and separate interests 
cannot be united for the purpose of making up the amount necessaty to give 
us jurisdictibn on appeal. " 

.In Hawleyv. Fairbanks, 108 U. S. 543, 2 Sup. Ct. Rep. 846, several 
parties, having separate judgments against the town of Amboy, united 
in a pétition for a writ oî Triandamus to compel a county clerk to levy 
a tàX; sufficient to pay the judgments in question. The trial court 
granted the writ, commanding the clerk to extend upon the tax coUector's 
book a sum sufficient to pay, each of the several judgments held by the 
felators.; Tp reverse this judgment a writ of error was sued out, and in 
the suprême court a motion to dismiss was made on the ground that 
the ampunts;of the several judgments could not be added together to 
make out the amount requisite to confer jurisdiotion on the suprême 
court. The court held that the proceedîng embraced distinct causes of 
action in favor of diffel-ent parties, and that the amounts due the several 
relators could not be added together, but that the jurisdiction depended. 
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upon the question whether the amount dne any single relator was suf- 
ficient to confer jurisdiction. The record showed that the amount due 
one of the relators exceeded the jurisdictional amount, and the court re- 
tained the case as to that relator, but dismissed the writ as to ail the 
others. In the opinion delivered in Gibson v. Shufeldt, 122 U. S. 27, 
7 Sup. et. Rep. 1066i will he found an exhaustive review of the prior 
décisions on this subject. See, also, Chy v. Fidd, 138 U. S. 464, 11 
Sup. Ct. Rep. 419, and Henderson v. Coke Co., 140 U. S. 25, 11 Sup, 
et. Rep. 691. 

. The rule deducible from thèse authorities is, that jurisdiction is not 
conferred hecause a numher of persons are interested in a given question» 
and the aggregate of the several claims may exceed the amount req- 
uisite for jurisdiction. The "matter in dispute," withip the njeaning of 
the statute, is not the principle or rule of décision which is involved in 
the controversy, and which may be common to the interests of ail the 
parties to the litigation, but it is the money value which is at stake; 
and the claims of the several parties cannot be added together to form 
the matter in dispute; Unless each party has an urtdivided interest in a 
claim to the pf operty that is the subj ect of the litigation. 

In the case now before the court the bank and its shàreholders are ail 
interestedin the questions involved in the légal proposition touching the 
validity or invalidity of the mode of assessment pursuefî, but the money 
interest they hâve in the litigation is separate and distinct. The tax as- 
sessed against the bank is separate and distinct from thatassessed against 
the shàreholders, and the tax assessed against one shareholder cannot be 
coUected .from another. If the tax collector should undertake to enfûrce 
thepaymcnt of the taxes complained of, he would proceed against the 
property o^each shareholder separately for thé tax due from him alone. 
The •baiib'aiid each one of the shàreholders could hâve commenced a sepa- 
rate action to restrain the collection of the tax assessed against each one, and 
in such case neither of the complainants would hâve had any money in- 
terest in the cases brought on behalf of the other shàreholders. As the 
case now stands, the bank and its sharéLolders are interested alike in 
the légal propositions arising on the record, but there is no common or 
undiyi4$d interest in any property, nor in any fund, nor in a tax as- 
sessed in a lump against property owned in common. The assessment 
and tax is against each one separately, and the money interest each one 
has in the litigation is measured bj' the amount of the tax assessed against 
him individually. That is the extent of the money interest each one 
has in the suit, and the case, therefore, is one wherein for convenience' 
sake, and to save cost and expansé, one suit may be brought to settle 
the rights of ail; but the money claims involved are separate and dis- 
tinct, aiid thé amount thereof cannot be added together for the purpose 
of conferring jurisdiction upon this court. It is clear from the record 
that, had separate suits beeû brought by each shareholder for the pur- 
pose of canceling the assessment complained of, none of them could bave 
been maintained in this court, because none would bave involved a sum 
exceeding $2,000; and under the authorities cited it is equally clear 
v.48F.no.8 — iO 
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that, whîîe thejoînder <>f«e»arate aud distinct claîms ot rights of action 
may be permitted under proper circumstances, for convenience' sake. 
and to préVént a multipldciîjy of suits, and to escape unnecessary costs, 
it ÎS hot' permitted to add togetherthe several and distinct moneyinterests 
bëlônging tô the litigants, in orderto oreate a jurisdiction wliich does 
not othérwise exist. As it appears from, the face of the record that none 
of thé distinct and several amounts of taxes assessed àgainst the bank 
and ils sharéholders exceeds $2,000, it is clear that the controversy does 
not embrace a matter in dispute exceeding that sum which, under the 
etatute,is a requisiteto the jurisdiction, and, being without jurisdiction, 
ail that the court can do is tn dismiss the bill for that reasoa. 

Bdgb»ton, J., cûncurs. : 



Dakota Nat. BxKK u SfraNsoN et al. 

ipireuU Court, p. SouOi Dakoick January 6, 1893.) ■ 

m Sgiitty^ Snlt by thé Dakota National Bank àgainst Ole S. Swensoti ànd others to 
enjoin the coUectiQn of taxes. > 
MoMartinâs Carlnnd, for çomplainant. 

D:R.BaUey, CL. Brockivdy, and ParkDavU,toràet0n.dSknta. 
Before Shibas and EpoBBSONijJJ. : 

3BiBAa, J. The blllhereln flleà must be dismissed ïpr want of Jurisdiction; It does 
nôt àppear that any of the taises assessed àgainst tbecbmplainant banU ^r any one of its 
shareholâers exceeds $8,000, and hpnce it does ndt appeor that tbe flotttroverBy luvolves 
"a loattet- In dispute" exceeding in value *i,O0O, which under thestatute nbwin force 
is a ré'qùisite to the Jurisdlctlohof this court. For the authoritles i&nd'grounds in éa> 
tenso upon whtch this rulinî; is basedi see oplaloii ' just flled in th^ similar oa^ of Bonfe 
y, Swenson, 48 Fed. Rep. OSL 

.Edobbtoh, J., oqncurs. , 



State ex rd. City of CdLUMBUs r. Colcmbub & Xenia R. Co. et ci. 

(CireuU Court, & D. Ohio, BiV. Deoember 81, 1891.) 

1; Rbmovai, or CArsEs— Pbocbbdino in MAirt)AMi38. • ; 

As the fédéral circuit courts b^ve no jurisdictiox> ia^mçmdamvB except in ald of 
jurisdiction previously acquired, an original proceedinK in màndarmis, brought 
upon' thfe relation Of a clty to compel cerlai'n ifailroads to'lower the grade of a stroet 
Crossing, is not removable^therpto from the state court at the iii^s tance of a non- 
re^ident défendant. Bosenbaum v. Bauer, 7 Sup. Ct. Rep. 638, 120 U. S. 450, fol- 
lowed. ■ ■ ' ■ 

8. SAMB-^JnWSDICTION OP ClEOniT CoUKT-^BTATB A3 PABTt. 

In such a proceeding the stat^ is the real partyin interest, and for this reason 
Wso the circuit court wonid hâve no jurisdiction of the' case. New SampsMfe v. 
î State, 2 Sup. Ct. Rep. 1T8, 108 D. S. Te, foUoWedi 
A Same— Fkdbral .QnRSTlo;!. ;, ,.,■,. ,, ; *••;,,■.' '■-;: 

The fact that one of the roads claims to bavé a,veBted right in the existiog cross- 
' ing, which is entitled to ptotection under thë 'constitution of the United States 
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does not, nnder snch clrcnmstances, give the circoit coiirt jurisdiction. The proper 
eourse is to raise the fédéral question |n the state courte, and then take it oy ap- 
peal to the United States suprême court. 

4. Bame — Bbpabable Contkoverst. 

A proceeding in mandamu» on the relation of a city to compel several ratlroads 
to lower a street crossing jointly used by tbem Is not a separable controversy aa 
between the state and one of .the roads which uses the track over the crossing by 
Tirtue of a lease from another road. 

At Law, Motion to remand. 

This js a proceeding in mandamtM, înstîtuted by the state ofOhio npon 
the relation of the dty of Columbus to compel the défendant railroad 
companies, ail of which, with the exception of the Baltimore & Ohio 
Railroad Company, are citizens of the state of Ohio, to construct a safe 
and sufficient crossing over the tracks at High street in said city, and to 
restore said highway to its original condition of usefulness. The péti- 
tion was filed in the circuit court of Franklin county, Ohio, on the 24th 
day of February, 1891. On the 3d of October, 1891, the défendant 
the Baltimore & Ohio Railroad Company and certain other companies 
were by leave of the court made défendants, and duly served with pro- 
cess requiring them to appear on the 2d of November, 1891, and show 
cause as specified in the writ. On the 31st of October, 1891, the Bal- 
timore & Ohio Railroad Company filed an answer, setting up that it was 
a corporation organized under the laws of the state of Maryland, and 
that it aicquired by contract made by its lessors with the city of Co- 
lumbus the right to the use of said street, and to cross the same at 
grade; and that said contract was in full force, and conferred upon it 
vested rights, which neither the state nor the city could interfère with 
or take away. The pétition for removal was filed on the 2d of Novem- 
ber, 1891; It sets forth that the défendant is a citizen of the state of 
Maryland and the plaintifl a citizen of the state of Ohio, and that there 
is a separable controversy between them which can be fully determined 
witboiit tihe présence of any of thç other parties to the suit. It also 
sets Tv-^lh the nature of the suit, and the déniai of the alleged corpo- 
rate duty, obligation, and liability of the défendant set out in the pé- 
tition filed in said cause. The motion to remand assigns the following 
reasons: ' , 

(1) That this court bas no jurisdiction to hear and détermine the 
controversy in this action. 

(2) That this is not an action mentioned or described in the act of 
congress detining the jurisdiction of the circuit courts of the United 
States. • 

(3) That it is not a suit between the city of Columbus and the de- 
fendants, or any of them, but that it is a suit between the state of Ohio 
and thèse défendants. 

(4) That the duty, obligation, and liability of the Baltimore «S; Ohio 
Railroad Company, which the plaintiff, prays the court to compel said 
défendant tO perform, is not distinct aUfl séparate from the duty, obligar 
tion, and liability of th^ Othçr défendants in this cause. 

(5); That the matter in dispute doe8,not exceed, exclusive of interesi 
and Costa, the sum and value of $2, QÛQ, 
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,, Sdvn/n N-Owen, {qrrelator. 
J, H. Oollitis, for Baltimore & 0. R. Co. 

Sage, J. The objections to the jurisdiction are: Fîrst. Thatthe cir- 
cuit court ofthe United States cannot acquire jurisdiction by removal 
from a state court of ao original proceeding in mandamus, such as was 
instituted in this cause. The state of Ohio, upon the relation of the 
city of Çolumbus, seeks to cômpel the défendants to lower their tracks at 
the crbssing of High street, s6 as to place them 12 feet aïid 3 inches 
bplow their présent location. Second. That the state of Ohio is the 
plairitiff, and the réal party in interest in the cause. The first objec- 
tion is supported hy Rosenbawrti v. Bauer, 120 U. S. 450, 7 Sup. Ct. 
Rep. 633, holding that a circuit court ofthe United States bas no ju- 
risdiction in mandamus except in aid of a jurisdiction previously ac- 
quired by that coiirt, and that it cannot 'acquire jurisdiction by removal 
Irom a stàte court of an original proceeding to obtain a mandamim against 
thë't'çeastirei' br the boàrd of stlperVisors' of a city to compel them to 
takè àbtibn, in accordance with the statu té bf Ohio, to pay the interest 
or princii)al of bonds issuéd'by the city. The objection that the state 
is the réal paÀy in interest, and t'herefore the case' is not within the ju- 
risdiction ofthe circuit court, is supported by New Hampskire v. State^ 
108 U. S.'Y6, 2 Sup. Ct. Rep. 176; New Jersey v. Babcach, 4 Wash. C. 
C. 344; and Adarhsv. Bradley,b Sawy. 217. The objections to the ju- 
risdiction Ôf the court on each ofthe above grounds iira welltaken, and 
will be sustâÎDied. 

It is alsb uïged that'thereis not in this case a separable Cbntroversy 
between thë Baltimore & Ohio Railrbad Company and thé plaintiff. 
ITie proceeding is against the défendants jointly. They ail use the 
tracks at the Crossing of High street, and the prayer is that they be 
compelled tb lowér them as stated above, and to cOhstruCt a viaduct 
which shall accommodate the travel ovér the street. In the nature of 
the case, the judgment in the cause must be for or against ail the de- 
fendant cbmpanies. Certainly no decree could be rendered against the 
Baltimore <$É Ohio Railroad Company withott including its iessor, under 
whose lease it pperates , its trains upon the tracks which cross High 
street; and tlie Iessor is a citizen of thé state ôf OKîo. The fact that the 
Baltimore & Obio Railroad Company filed a sepàràte answer does not 
ibiake ^ts cdiitrôversy a sepàrable one. "Ayres v. Wmuàll, ll2 U. S. 187, 
6 Sup. Ct. Rep. 90; Railroad Co. v. Ide, 114 U. S. 52, 5 Sup. Ct. Rep. 
735; Pirie V. Tvedt, 115 U. S. 41, 5 Sup. Ct. Rep. 1034, 1161; Sioane 
V. Andemn, II7 U. S. 275, 6 Sup. Ct. Rep. 730.' Upon the proposi- 
tion that the controversy is not a sepàrable one, Ayres v. Wiswàll, cited 
above; Railway Co. v. WUson, 114 U. S. 60, 5 Sup. Ct. Rep. 738; 
Starin v. Oiiy of New York, 115 U. S. 248, 6 Sup. Ct. Rep. 28; and Safe- 
Déposa Cà. v.'Huntington, 117 U. S. 280, 6 Sup. Ct. Rep. 733,— -are in 
point, andièave no rooni for doubt that the Baltimbre & Ohio Railroad 
Company bas no sepàrable controversy in this dase. 

Cotmsel for the Baltimore & Ohio Railroad Company, however, con- 
tend that the défense thàt the company has vested rights which are sought 
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to be interfered with or taken away by the proceeding in mandamus raisea 
a fédéral question which brings the case within the jurisdiction of this 
court. This point was considered in Dey v. Railway Co., 45 Fed. Rep. 
82. There the suit was brought by the state railroad commissioners to 
compel a railway Company to obey an order made by them in their offi- 
ciai çapacity respecting the transportation of cars. The complainants 
were ail citizens of lowa, and the défendants, a Wisconsin corporation. 
The case was removed to the circuit court of the United States. It was 
urged against the motion to remand that upon the face of the record it 
was apparent that there was a fédéral question involved, which conferred 
jurisdiction upon the fédéral court. The court held that, if it wcre ad- 
mitted that the facts pleaded by the défendant company presented a 
question arising under the constitution and laws of the United States, 
the iiihèrent nature of thé proceeding would not thereby be changed^ 
and that, if the subject-matter of the suit was not within the jurisdic- 
tion of the circuit court, a défense thereto, based upon the constitution 
or laws of the United States, could not confer upon that court thepower 
to grant the relief sought if that défense were overruled. The court fur- 
ther held! that the remedy in such cases is to set up in thé state court 
the défense presenting the fédéral question, and upon an adverse uuling 
it could. be taken from the court of last resort in the state to the su- 
prême court of the United States, and in that way the administration 
of the public laws of the state be left to the state tribunals, and the 
fédéral question be finally decided by tha highest fédéral court. This 
is a clear and ibrdble statement of the rule, in which I entirely cbncur, 
and it disposes of the objection. 

As to thé proposition that this suit ^oes not involve in ahiount or 
value the sum necessary to bring it within the jurisdiction of this court, 
Ihe pleadings and the admissions- of counsel upon the hearing of the 
motion make it plain that îhë objection is not well founded . The chang- 
ing of the grade of the tracks, saying nothing of any other cost or ex-" 
pense, must necessarily cause an outlay of many times the jurisdictional 
amount. 

The motion to remand will be granted, at the costs of the Baltimore 
4& Ohio BaOroad Company. 
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' ;i In re Ghase a al. 

(Circuit Comt, D.Jdassactmsetts. January 11, 1893.) 

CU^TOMB bpTIES— ClABSIFIOATION— COMMON GOAT HAIR. 

Tarfft Aot 1890, Scbeâule K, par. 877, olass 2, imposes a duty of 12 cents per pound 
on "Leicester, Cotswold, Lincolnshire, down combing wools, Canada long wools, or 
otliçr Uke combing wools ol English blood;. * • * and also hair of the camel, 
goat, alpaca. and other like animais." HéW that, in View of the faot that in for- 
mer aot& tms RroDp bas been construed to embrace ooiy combing wools, common 
goat bair is not included in it, but belongs in paragraph (KM of tbe f ree-list, which 
covers "hair of horsés, cattlé, and other animais ♦ * • not speoially provided 
f or in tbig act " 

At Xaw. Pétition by L. G. Chase & Ço. for a review of the decisioa 
of the hoard of gênerai appraisers as to the classification of common goat 
hair. Reversed. 

Josiah P. Tucketf for petitioners. 

Henry A. . Wyman, Asst. U. S. Atty. 

GoLT, J.. The subject of importation in this casewas common goat 
hair, upon which the collecter assessed « duty of 12 cents per pound, 
under parograph 377, Schedule K, of the tariff act of October 1, 1890, 
which is as foÛows: 

"Class two. thnt is to aay Leicester, Cotswold, Lincolnshire, down comb- 
ing woola^ Canada long wools, pr other like combing woolà of English bluod, 
and usually knqwn by the terps herein used, and also, hair of the camel, goat, 
alpaca, and other like animais." 

The petitioners duly protested against this assessment, and claimed 
that the merchandise in question came under paragraph 604 of the free- 
list, which proyides as ibUows: 

"Hiiir of bor^B, cattle, and other animais * • * not specially provided 
for in this act." 

The board of gênerai appraisers afBrmed the décision of the collecter, 
and the petitioners now ask the court to review this question, as pro- 
vided by section 16 of tbe;act of October 1, 1890. The grounds upon 
which the board based their décision are set lorth in the prior case of 
Central Vt. R. Co. v. CoUedor qf Burlington, (G. A. 280,) where the same 
question arose. 

It must be admitted that the question hère presented is not free from 
difBculty. Paragraph 377 of Schedule K of the tariff act of 1890, un- 
der which thia importation was classified by the collecter, relates towhat 
is known as the " combing-weol " class, embracing those kinds of wool 
which are fit for combing; the closing part of the paragraph, however, 
has référence to hair, and spécifies the " hair of the camel, goat, alpaca, 
and other like animais." Now, it is admitted that the hair of the camel 
and alpaca are fit for combing; and, further, that the hair of certain 
kinds of goat, like the Cash mère and Angora, are adapted for combing 
purposes. Shall the words, then, "hair of the * * * goat," be taken 
îiterally as if they formed a distinct paragraph, and se held to cover ail 
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kinds of goat hair, or shall they be construed in conneellon with the para- 
graph in which they are found, and in the light of the whole context and 
surroundings, and so limited to combing goat hair? It can scarcely 
be seriously contended that congress intéhded by this language to in- 
clude comiiiôn goat hair untit for combing purposes, and so to assess a 
prohibitive duty of 12 cents a pôund apon stich kinds of goat hair. In 
dealing with such a difBcult, intricate, and coniplex subject as the tariff, 
eibbrâeing, as it does, the enunieration and proper classification of hun- 
dreds tof différent articles of commerce j it is hardly possible that con- 
gressconld succeed in every instance in éxpressinjg, in exact and unani- 
biguôus language, precisely what was intended; and in the construction 
of the ciistom laws the suprême court hâve conformed to what they be- 
lieved wasthe intent of congress, though such construction may haVe in- 
volvèd à change or modification of the exact latiguage of the statute. 
HaHrànfiv. Meyer, 185 U. S. 237, 10 Slip. Ct. Rep.751; Miottv.SwaH- 
wowt, 10 Pet. 137, 152. While the words of a statute are generally to 
bave a controUing efiect upon its construction, the interprétation of thèse 
words is often to be sought from surrounding circumstances and preced- 
ing history. Siemm's Adm'r v. Setters, 123 U. S. 276, 285, 8 Sup. Ct. 
Rep. 117. So hère, while the language taken in its ordinary sensé and 
apart from the geftéràr context, shotildbé cohstrued as it bas been by 
the collecter and the board of gênerai appraisers, yet I think that the 
surrounding circitmstances and pfeCeding history call for a différent con- 
struction. 

Itt the tarifif act of 1861, and since that time^ wools, hair of alpaca, 
goat, and other like animais bave béen grouped tOgether. The acts of 
1861 and 1864 made the rate of duty upon this dass of merchandise dé- 
pendent upon the value per pound, The act of 1867 adopted a new 
method and divided thèse articles into three classes, and this subdivis- 
ion has continued to the présent time and is found in the act of 1890. 
This new method is based upon race of blood and fitness or adaptability 
foï use in the arts. In the acts of 1867 and 1888 thereare found three 
clasàes: "Class 1, clothing wools;" "class 2 combing wools;" and "class 
3, carpet wools and other similar wools." The act of 1890 retains the 
same clî^ssification, but omits thè words "clothing wools," "combing 
Wools," "carpet wools, and other similar wools." I do not deem the 
omission of thèse words of any importance or significance whatsoèvér, 
because the same gênerai classification is retained as in the previous acts. 
With thé exception of the omission of the heading words " combing 
wools," the addition of the word "Camèl," and the transposition of the 
words <' alpaca" and "goat," the language of paragraph 377 of the prés- 
ent act is the same as is found in thë prior actsof 1867 and 1883. The 
construction put upon this paragraj)h by the treasury department from 
1867 down to 1890, (with the exception of apartof theyearl886,)and 
by the fédéral courts, is adverse to the présent rulingof the board of gên- 
erai appraisers, and in harmony with the Contention of the petitioners. 
Syn. Sei'. Nos. 4,108, 7,999; cmitra,' "NQé. 7,544, 7,614, rendéred in 
1886; Ut S. V. McNeely, wherethe question was imssed upon by Judge 
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Butler. This case îs not reported, but îs referred to and accepted as 
authprity in Syn. Ser. No. 7,999. See, also, Dobson v. Cooper, 46 Fed. 
Rep. 184, where Judge Butler again ruled on the same question. 

I am not unmindful of the force of the reasons urged by the board of 
gênerai appraisers in their opinion, and by the district attorney in bis 
brief, as to the import of the spécifie language used in paragraph 377, 
and that grammatically the words " hair of the * * * goat " are not 
qualified by the word "combing;" but, in view of the surrounding con- 
text, tbe évident in tent ôf congress, the construction given by the fédéral 
coi;rt and the treasury department for a long term of years except in 
the yeaj: 1886, I feel bound to hpld that thèse words \vere not intended 
to incljUjde çomnion goat hair. If this importation is not within para- 
grapjj,^?'?, it is elear that it cornes under paragraph 604 of the free-list, 
The deciislon of the boa^d of gênerai appraisers is reversed, and jadg- 
mentshpuld be entered for the petitioners for a return of the amount of 
duties paid. 



. United States Bank. ». Lyon CouNTY «t ai. 

(Circuit Goiwt, JT.JD. lotco, TF. jD. January 5, 1893.) 

Fbdehal Phactiob— Followino Statb Statdtb — Eqcitt and Law Causes. 

The constitution of lovr» perpétuâtes the distinction Uetween law and equlty ju- 
risdlction, but the State Btatute provides that, if an error is madein the fonn of 
an atstion j it sball not dàuse an abatetnént thereof , but the cause shall bè transf erred 
to the proper docket. JSelé, that tbe United States circuit court, sitting in lowa, 
should follow this practice, and, upon sustainlng a demurrer to a bill in equity on 
the ground that the complalnant had an' adéquate remedy at law, would permit the 
cause to be transf erred to 'the law docket, with leave to amend the pleadings, if 
necessary. 

At Law. Suit by the United States BanJ: against the county of Lyon, 
lowa, and oth^rs. Heard on motion to transfer the cause from the equity 
to the law docket. Motion granted. 

Henderson, Hurd, Danids & Kiesel, for plaintiff. 

Van Wagenen & McMîlian, Kauffman <b Ouemsey, and E. C. Boach, for 
défendants. 

Shjras, J. This suit is pending upon the equity doeket, the bill 
therein having been filed to recover a deoree or judgment against the de- 
fendants for thç aniount of money paid by the complainant bank in the 
purchase of certain bondsissued by the county of Lyon, but which the 
county now refuses to pay, on the ground that the bonds were issued 
Tiyithout Içgal àuthority therefor. Upon demurrer to the bill, this court 
held that the fâcts alleged in the bill did not show a case for equitabla 
relief, on theground that complainant had an adéquate and suflScient 
remedy at law, and that the real object sought by complainant was a de- 
cree or judgment for the money advanced in the purchase of the bonds. 
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The démarrer was therefore sustained. See 46 Fed. Rep. 514. There- 
upon the complainant filed the présent motion, asking that the cause 
be transferred to the law docket, and be there proceeded with as a 
law action. The question is whether this is within the power of the 
court. If the court of equity was one separate and distinct in ail re- 
spects from the court of law, each court being presided over by its 
ownjudge or chancellor, exercising authority under différent commis- 
sions, and thé courts being created under différent acts of congressj it 
would be clear that a case at law, wrongly brought in the court of equity , 
could not be transferred from the one court to the other. The circuit 
court of the United States, however, is a single court, vested with juris- 
diction oveï actions at law and suits in equity. Thus in section 11 of 
thejudiciary act of 1789 it isenacted "that the circuit courts shall haye 
original cognizance, concurrent with the courts of the several states, of 
ail suits of à civil nature at common law or in equity, where the matter 
in dispute," etc. Therefore the transfer of a cause from the equity: to 
the law docket of the same circuit court is not transferring the case from 
the jurisdiction of one court to that of another and distinct tribunal, but, 
in effect, is merely directing that it be placed upon the proper docket, 
80 as to be proceeded with according to the rules governing the prac- 
tice in that branch of the court. In the state of lowa, the distinction 
between law and equity jurisdiction is*perpetuated in the state consti-^ 
tution; y et by the statutê it is provided that, if an error is niade in the 
form of action adopted, it shall not cause an abatement thereof, but 
the Cause shall be transferred to the proper docket. Why may.not 
this court ioUow this statutory enactment as a proper rule of action, 
when it finds that a case, proper for an action at law, bas been com- 
menoed in form of a suit in equity? If the cause of action is one cog-' 
nizable in a circuit court of the United States, and is brought in thiit 
court, but an error is committed in bringing it in équitable instead of 
légal form, why is it not within the power of the court to order that in 
this particular the form of the action may be amended, and the cause 
be entered upon the proper docket? Why put the parties to the delay 
and expéhse necessarily caused by a dismissal and recommencement of 
the proeeeding, when the same can be saved by following the rule en- 
acted in the state statute, and adopting the same as the proper prae- 
tice in the fédéral court? In sustaining the demurrer to the bill, the 
ruling was not that the circuit court did not bave jurisdiction, but that 
the case was not a proper one for équitable cognizance, because an ad- 
équate remedy could be had at law. It was not held that thé com- 
plainant did not hâve a cause of action, but only that the form of the 
proeeeding was erroneous, in that itshould hâve been atlaw, and notiu 
equity. Under the broad provisions of section 954 of the Eevised Stat- 
utes, is it not permissible to the court to permit an amendment of the 
pleadings so as to conform the same to the kind of remedy which the 
court holds is appropriate to the case, and if, when amended, the cause 
is one proper to be proceeded with at law, to order the cause to be trans- 
ferred to that docket, or wce i-ersa ? 



634 PEDKRAL EEPOETEE, Vol. 48, 

In cases removed from the state courts, it somelimes happens that a 
case pending in equity under a state statute becomes, lander fédéral 
practice, a case at law. If, upon removal, the cause is docketed upoa 
thé equity c?ilendar, because it was in equity in the state court, cer- 
tainly it WH8 within the power of the fédéral court to order it to be 
transferred to the proper docket, if ît is a case at law, under the fédéral 
practice. It sometimes appears in removal cases that the cause, as re- 
moved, embraces several controversies separable and distinct, some of 
which are of équitable and some of légal cognizance. The circuit court, 
by the removal, takes jurisdiction of the entire cause, but, if need ex- 
ists, it may require a séparation of the controversies, so asto place upon 
the law dooket the controversies of légal juriadiction, and upon the equity 
docket those of équitable eognizance. The power thus exercised, of as- 
signing removed causes to the proper docket, is akin to that now asked 
to be exei+cised in ordering the transfer of this cause from the equity to 
the law docket; and is there any good reason why, if the power exists 
in the one case, it may not in the other ? Counsel for défendants argue 
with ability the proposition that the section of the United Ttates statute 
providing for conforming the practice in law cases with that obtaining 
in the steite courts cannot be so construed as to authorize the court to 
modify the practice in suits in equity, and there canbe no doubt that 
such is the law. The difficulty with the argument is, however, that 
the court is not asked to modify the practice and mode of procédure in 
equity causes, but only to détermine whether it bas the power to order 
a cause wrongly brought in equity to be transferred to the law aide of 
the court, there to be proceeded with as a law action. 

Counsel for défendants cite, among others, the case of Thompson v. 
RaUroad Co.yQ Wall. 134, as an authority adverse to the power of the 
court to grant the motion, but, on the contrary, it tends to support the 
right of the court io grant the motion. The case was eommenced as an 
action at law in a state court, and was thence removed to the United 
States circuit court. When it reached the fédéral court, leave was ob- 
tained to substitute a bill in equity for the pétition at law, and the case 
wais then proceeded with as a suit in equity. A decree upon the merits 
■was renderéd, and the défendants appealed to the suprême court on the 
^und that thisre was an adéquate rcmedy at law.- The suprême court 
eustàined thia claim, taking jurisdiction of the case by appeal, because 
the cause in the fédéral court was in form a suit in equity ; but in its 
final order it did not dismiss the cause, nor order the circuit court to 
dismiss the saine, but it reversed the decree, remànded the cause, with 
directions to dismiss the bill without préjudice, (not the cause, but the 
bill,) and to proceed in eonformity with the opinion. The opinion 
Jjointed out that there was no necessity for a change from law to equity 
after the suit was transferred, and that the action at law could be main- 
tàined in the form in which it was brought in the state court. The er- 
ror which caused the reversai was in permitting that which was prop- 
erly a law action to be transferred into one in equity. There is no inti- 
mation in the opinion that, if the fâcts had been such as to justify the 
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change în the form of thé proceedihg, the court would not hâve had the 
right to permit the change frôra the one tothe otherform, which would, 
of necessity, hâve invdlved the tranafer ftoih one docket to the other. 
On the contrary, the inference is that, if the facta had required the 
change, the power to authorize it exista. Furthermore. is it not fairly 
inferable from the order made by the suprême court that the circuit 
court, after dismissiog the bill in equity, had the power to proceed with 
the cause in its original fùrm, without requiring the plaintiff to recom- 
mence the action. If this was not so, why was the circuit court directed, 
after dismissing the bill in equity, to proceed in conformity with the opin- 
ion? See case of Oherokee Nation v. BaUway Co., 186 U. S. 641, 10 Sup. 
Ct. Rep. 965, in which the suprême court remanded a case in equity to 
the circuit court, with instructions requiring the case to be transformed 
into proceedings at law for the awarding damages for right of way, I 
deem the question one of exceeding doubt, in a case brought originally 
in this court, and it can only be settled by an adjudication of the 
higher tribunal. If the right to order the transfer exists, it will tend 
to save expense and delay to litigants, and, for the purpose of obtaining 
an adjudication of the question, the motion will be sustained, and the 
case will be transferred to the law docket, there to be proceeded with as an 
action at law, with leave to amend the pleadings, if that be deemed 
uecessaiy. 



United States v. Hom Hino. 

(VUtrUst Court, N. D. New York. January (S, 1893.) 
CHiHBsa Exclusion Aotb— Fowebs or Unitbd Stàtks CoionssiONBB— Cbdimto Po- 

TBSTÀTEM. 

The provision made by the Cbinese exclusion aci», (23 CT. S. St. at Large, p. 58, 
1 13, and 35 U. 8. St. at Large, p. 476, S 18,) for the examination before United 
States commissioners of thioese persons aUeged to be unlawfuUy in this coantry, 
olothes them with a jurisdlction which is entirely Independentof the district court; 
and that court has no power to issiié a dedimus potestntem to take testimony to be 
used in such an investigation, slnce Kev. St. U. B. § S66, autborlzing the issuance 
of such a commission by tbe fédéral courts "in any case where it is necessary in 
order to preventa f allure or delay of justice, " appUes only to cases of which those 
courts hâve jurisdlction. 

At Law. 

This is an application for a commission to take testimonyof witnesses 
residing in San Francisco in a proceeding under the Chinese exclusion 
acts, pending before Edward L. Strong, a United States commissioner 
at Ogdensburgh in this district. The affidavit upon which the motion 
is based is not entitled in the United States district court, but "before 
Edward L. Strong, United States commissioner." The motion is made 
at a spécial session of the district court. The proposed order is entitled 
"At a spécial term of the United States district court," it directs that a 
dedimus fotestatem issue, that it be returned to Commissioner Strong, and 
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"that thetestîmony so taken may"' be iiitroduced in évidence before saîd 
United States commissioner on the trial of this action before him with 
the same force and effect as if the witnesses had been personally exam- 
ined before him in open court." 

D. S. Aîexander, TJ. S, Dist. Atty., for the motion. 

Danid Magone aai G. A, Kellogg, opposed. 

CoxE, J. The défendant was arrested under the Chinese exclusion 
acts, chaiged with having corne illegally into the United States, and 
brought before Commissioner Edward L. Strong, Testimony was given 
before the commissioner tending to show that the défendant was born in 
the United States and, for this reason, entitled to remain. A motion is 
now made at a spécial session of the district court for a commission to 
examine witnesses residing at San Francisco who will, it is alleged, dis- 
prove defendant's testimony as to the country of bis nativity. It is 
conceded for the purposes of this motion that the papers show, suffi- 
ciently, the materiality of the San Francisco witnesses, and the objection 
that the proceeding is one where the défendant bas a right to be con- 
fronted by the witnesses against him, is not pressed. 

The motion is opposed on the following grounds: First. Under sec- 
tion 866 of the Revised Statutes the court bas not the power to issue a 
dedimus for the purpose of taking testimony in a cause pending in an- 
other tribunal. Second. Thaï the commissioner bas exclusive jurisdic- 
tion of the investigation in question free from the direction and control 
of this court which bas not the power to direct what testimony he shall 
receive. Third. That the proceeding before the commissioner is a stat- 
utory proceeding and nbl a triai attd thère is "rio pbwer in the court, or 
elsewhere, to order that the testimony shall be taken by commission. 
Fourth. That fhe proceeding is sUrnù'iai'y and, eveii if the power existed 
tç. issue a dedhfim, it should not beexercised where the défendant will b^ 
(ieprived of bis ïiberty pending the return of the testimony, 
: Thé only provision of the act of May 6, 1882, (22 St. at Large, 68,) 
applicable to the point in controversyis as follows: . 

/'Ajïd any Cbiiiesè person found ùnr^wfulJy withln the United States shall 
bé caiised to be removed therefrom to the country from whence he came, by 
direction of the président of the United States, and at the cost of the United 
States, after hetnUhrought h^oie some justice, judge, or commissioner of a 
court ofthe United States and found to be one not lawfiilty entitled to be 
or remain in the United States." 

Section 12 which contains the foregoing language was amended by the 
act of Juiy 6, 1884, (23 St. at Large, 115.) The amendment does not 
change the language in italics above quoted. 

Section 13 ofthe act of September 13, 1888, (25 St. at Large, 476,) 
provides as follows: 

"That any Chinese person, or person pf Chinese deseent, fonnd unlawfully 
in the United States or its territories, may be arrested upon a warrant issued 
upon a complaint, under oath, filed by any party on behalf of tlie United 
States, by any justice, judge, or commissioner of any United States court, re- 
turnable before any justice, judge, or commissioner of a United States court» 
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or before any United States court, and when convicted, upon a hearing, and 
found and adjudged le be one not lawfuUy entitled to be or remain in the 
United States, sucb person sball be lemoved from the United States to the 
country whence be came. But any such Chinese person convicted before a 
commissioner of a United States court may, within ten days from such con- 
viction, appeal to the judge of the district court for the district. A certifled 
copy of the judgraent shall be the process upon which said removal shall be 
made, and it may be executed by the marshal of the district, or any oÉlcer 
having authority of a marshal under the provisions of this section." 

This section, which provides for a hearing, a conviction, a jndgment 
and an appeal, has recently been Leld to be in force by the district 
judges of Vermont and of the eastem district of Michigan. In re Mah 
Wong Gee^Al Fed. Rep. 433; U. S. v. OhongSam, Id. 878. 

The foregoing are ail the provisions of the Chinese exclusion acts re- 
lating to the powers and duties of circuit court commissioners. They 
are mentioned, with others, as judicial oiEcers before whom the suspected 
Chinamaa may be brought, but no additional or exceptional powers in 
conducting the investigation are conferred upon them. The investiga- 
tion is to be carried on as other investigations are. Ag the acts in ques- 
tion do not clothe the court with power to issue a dedimm, where the 
investigation is proceeding before a commissioner, it remains to be seen 
whether such power can be found in any other provision of law. The 
taking. of testimony by commission is a créature of statute, in déroga- 
tion of the, common law. A commission should never issue unless the 
authority is clear. Something more than a mère presumption is re- 
quired. Dwinelle v. Howland, 1 Abb. Pr. 1; Randall v. Venable, 17 Fed 
Rep. 162. 

Section 866 of the Revised Statutes provides that — 

"In any case where it is necessary, in order to preveat a faîlure or delay 
of JHstiçp,! any of the courts of the United States may grant a dedimus poteS' 
tatetnlo t^fee (îepositions according to common usage." 

It is very clear that the words "in any case" do not mean broadly any 
case vfbèfe one of theparties to a eontroversy desires the évidence of a 
fÔTéign t^atùesS, but any case of which the court, granling the commis^ 
sion, Has jurisdiction. The cause must be one pendihg in the court and 
not before some other tribunal or officer over whom the court has no 
power or gontrol. 

This is not a case where the court has referred the action or some part 
thereof to a commissioner to report his findings of fact and law. The 
commissioner in this proceeding is as independent of this court as he is 
of the court of queen's bench. Commissioner Strong has precisely the 
same power and authority, in the investigation now pending before him, 
that a justice of the suprême court would hâve in like circumstances, — 
no more and no less. For the court to undertake to direct the course of 
proceeding before him would be an unwarrantable interférence which he 
would be justified in resenting, and particularly so in view of the aip^eal 
to the district judge permitted by thé act of 1888. 

The district attorney quotes with approval from the opinion of the 
court in Qhow Gpo Pooi'a Case, 25 Fed. Rep. 77, as foUows: 
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"The poWeï teerciaed by the iîiagistrate is a power summavily to invésti- 
gaté arid detérïnine the right of a person to enter or remain in 'the country,-i 
a poweï soifietttàeâ confërrëd bpOii'Comtiiiasionersof immigratiOB but by tbU 
tew (JonflflèatO a «justice, judge, ôrîcomnaissioner.'" 

He further compares the funotions performed by the 'justice, judge or 
commissioner'? with those, which, by thé same statutes, are conferred 
lipoû the collector of the port and those which by the "alien labor and 
immigration aict" (26 St. at Large, 1084) are conferred ùpoù "inspection 
bflBcflrs." 

This position is entirely correct. Thé investigation is summary and 
Ihe functions of the cômmissioner are akin to those exercîsed by the col- 
lector and inspectera. But càn it be contended that the court has the 
power to issue a commission in an inveâtigation pending before thèse of- 
ficefs, in the one case to détermine whether a Chinaman has a right to 
land and in the other^ to ascertain whether an immigrant ia an idot or 
aiHicted with a contagious diseàse? If sUch powër has ever been exer- 
cised in thèse or similar circumstances I hâve been unable to discover 
it. It is freely admitted that no précèdent for this pra.ctice exista and 
after a somewhat extended examination I hâve been nnable to find an 
authority which contains the remotest hint that the court possesses such 
power. 

It is, of course, unnecessary tô pass upon the other objections urged 
by the défendant, further than to say that it would seem to be for the 
advantage; of both parties — the défendant as well as the government — if 
the officers charged with the exécution of thèse laws were invested with a 
discretionary powèr to issue commissions and act upon testimony taken 
de bene esse. The crude and obscure provisions of the sections quoted 
hâve already provoked a marked conflict of authority and involved 
the courts in a maze of perplexity and doubt. The lawshould be made 
plain and effective. At présent it is neither. The motion is denied. 

Note bt the Judge. During the investigation of the questions pro- 
senled by tlie foregoing motion I found it necessary to examine and coUate 
many statutes çonferring gênerai and spécial powers upon circuit court com- 
missioners. As tbere is ofteu misapprehension regarding their powerS and 
duties I bave thought that the resuit of this labor might be of some interest, 
especially as I am not familiar with any extended collection of références on 
the subject. Section 627 of the Bevised Statutes provides that "each circuit 
«diirt may appoint, in différent parts of tbe district for which it is held, so 
many discreet persons as It raay deem necessary, whosball be called <cum- 
missioners of the circuit courts,' and sliall exercise fhe powers which are or 
may be expressly conferred 6y Za*o upon eommissioners of circuit courts." 
Commissioners of the circuit court bave no powers, therefure, except such as 
are expressly conferred by law. Tlie oflSce was originally created by the act 
of February 20, 1812, (2 St. at Large, 679.) This act made it lawful for the 
circuit court "to be holden in any district in which thé présent provision by 
lav», for taking bail and afBdavlts in> civil causes, Is inadéquate, or on ac- 
count of the extent of such district, inconvénient, to appoint such and so 
many discreet persons, in différent parts of the district, as such courts shall 
deem necessary, to talce ackndwledgments of bail and affldavits." Rev. St. 
§§ 945, 1014, 1778. By the aCt of Maroh 1, 1817, (3 St. at Large, 360,) the 
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autbority of comtnissioners to take bail and affidavits in civil causes depend- 
ing in tbe circuit courts was extended to tiie district courts. They were also 
given authority to taice dépositions under tlie tliirtietb section of tbe judiciary 
act. Eev. St. § 863. By tbe act of August 23. 1842, (5 St. at Large. 516,) 
it was enacted tbat commissioners "shull aDd may exercise ail tbepowers 
tbat any justice of tbe peace, or other magistrate, of any of tbe United 
States, may now exercise in respect to offenders for any crime or offense 
against tbe United States, by arresting, imprisoning, or bailing tlie sanie, 
under and by virtue of tbe tbirty-tbird section of tbe act of tbe 24tb of Sep- 
tember, A. D. 1789. « * * and wbo sball and may exercise ail tbe powers 
tbat any judgeor justice of tbe peace may exercise under and in virtue of 
tbe sixth section of tbe act passed tbe 20th of July, A. D. 1790." An act 
pa^sed July 28. .1^6, (14 St. at Large. 34ii,) extends tbe powers of commis- 
sioners to tbe sevehth section of tbe act of July 20, 1790. Tbe second section 
of tbe act of August 23, 1842, authorizes commissioners to require a recog- 
nizance from witnesses toappear at tbe trial of tbe cause wbere the crime was 
committed on ttie bigb sens or elsewbere witb the admiralty and maritime 
jurisdiction of the United States. Section tbirty-tbird of tbe act of Septem- 
ber 24. 1789. (tbe Judiciary Act.) referred to in the actof August 23, 1842. 
just q'uoted. providea "tbat for any crime or offense against the United States 
the offender may, by any justice or judge of tbe United States, or by any jus- 
tice of tbe peace, or other magistrate of , any of the United States wliere be 
may be found agrèéably to the ùsual mode 6f process against offenders in 
such state, and at tbe expense of the United btates, be arrested and impris- 
oned or bâiled. as tbe case may be, for trial before sucb court of tbe United 
States as by this act bas cognizance of tbe offense." Bev. St. § 1014. Tbe 
sixth section of the act of July 20, 1790, (1 St. at Large, 133,) provide? for a 
summons df the master of a vessel in cases of mari ners' wages. The seventh 
section provides for the arreçt and commitment of deserting seamen. Rev. 
St. g§ 4546. 4547. By tbe act of August 8, 1846. (9 St. at Large. 73.) com- 
missioners are given authority to enforce the awarda of foreign consuls. 
Rev. St. § 728. By thè act of September 16, 1850, (9 St. at Large, 458.) 
commissioners are vested witb tbe same power to take oatbs, alQrmations or 
acknowledgments under tbe laws of the United States as justices or justices 
of the peace of any state orterritory. Rules flve and thirty-fiveof the su- 
prême court authorize tbe takingof bonds or stipulations in admiralty suits, 
before commissioners. They are empowered to compel witnesses to appear and 
dépose to letters rogatory addressed to them from any. court or foreign govern- 
ment. 10 St. at Large, 630. They are given cognizance of offenses against tbe 
élective franchise and civil rigbts of citizens. Rev. St. § 1982 ; 18 St. at Large. 
335. The court is authorized to incrèase the number of commissioners foi: 
the purpose of enforcing tlie civil rights act. Rev. St. § 1983. The actof 
July 13, 1866, (14 St. at Large, 152.) empowers commissioners to issue searcb- 
warrants in internai revenue cases. Rçv. St. § 3462. They also bave au- 
thority to discharge a défendant imprisoned on mesne process in cases wbere 
be would be entitled to a discharge if pirpcess were issued from a state court. 
Act March 2. 1867, (14 St. at Large, 543.) They may discharge a poor convict 
af ter having heard and determined the matter. Rev. St. §§ 1042, 5296. They 
may boldlo security of the peace and for good behavior. Id. § 727. They 
were authorized to take évidence and proofs of debt in bankruptcy. Id. §| 
5003, 5076. They also bave jurisdiction in extradition cases if authorized by 
the court toact, (Id. §§5270, 5271,) and they may issue search-warrants in 
trade-mark cases, (19 St. at Large, 141,) and counterfeit money cases, (26 
St. at Large, 743.) They may take aflSdavits in laud-entry cases. 19 St. at 
Large, 121. Other statutes confer spécial powers upon commissioners for 
the District cf. Columbia and for certain terrltories, but thèse statutes arenot 
of gênerai interest. 
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To recapitulate and condense the foregoîng provisions, it will be found that 
commiasioners hâve authority asfollovvs: (1) To iake bail, affldavits, oatiis, 
recognizances, affirmations, dépositions de bene esse and aclsnowledgments iû 
United States courts ànd under the làws of tlie United States and to compel 
witnesses to answer lettera rogatory. (2) To exercise the powers of justices 
of the peace in arresting and holding to bail in critninal causes under the 
laws of the United States. (3) To sùmmon masters of viBSsels in cases of 
marinera' wages, to arrest deserting seamen and to take boûds and stipula- 
tions In admiralty causés. (4) To enforce extradition treaties and the 
awards of foreign consuls. (5) To issue search- warrants in internai revenue, 
trade-mark, and couftterfeit money cases. (6) To discharge défendants im- 
prisoned for debt aiid poor convicts. (7) To hold to security for the peaee 
and take évidence and proofs of debt in bankruptcy. (8) To détermine the 
êtatua b£ Chinese persons under the exclusion acts. 



Hitchcock et d. v. City of Galveston. 
{Ci/r0uU Court, E. D.TeoMS. March Term, 1880.) 

1. MiNDAMus— 'When EËTtTRïTABLB— Texas STA*trTE. 

Rev.'St. Tex. art. 1215, providing thaï thQ- défendant shâU be snm'môned to ap- 
pearatthiB next regulartorm of court, relates only to ordinary proçess obtained 
from the mlnisterial offloer of the court, aijd not to extraordinary writs, and a writ 
of rna7idamui! may be made returnable at the same term. FlWiugh v. Custer, i 
Tex. 891, followed. 

a. Same— Alternative "Weit— Against Municipal Opfiobrs— Beevicb. 

Where a writ of mandanvusia issued against the mayor and al&rmen of a olty 
comnianding them to pay forthwith a Jndgment against the oity, or to show oausp 
why a peremptory writ should not be isaued requiring them to levy a tax for the 
purpôse of paying the same, service upon the mayor alone is sufflclent for the pur- 
pose of elicitmg an anstvfep, as the city is the real party in iiiterest. ' 

8. Same^Lbvt of Tax— Rembdt at LAw— Pendino Gaenishment. 

Where a person baving s judgment against a city has garnished stocks owned 
by it to an amount suffloient to satiafy his daim, he cannol hâve a, writ of mowda- 
mus to oompel the levy of a tax, while the question of the validity ot his gamisb- 
ment is still pending in the suprême court on bis own appeaL 

Application by D. G. Hitchcock & Cô. for a writ of mandamus to th^ 
mayor and aldermen of the City of Gai veston, requiring them to levy a 
tax for the purpose of paying a judgment against the city, owned by 
him. Heard on demurrerto the returnto the alternative writ. Démarrer 
overruled, and judgment for respondents. 

F. Charleè Hume, for petitioners. 

W. P. BaUinger and Ê. V. Damdsonf for respondents. 

Beadley, Justice. On the 7th of May last the plaintifs, upon a pé- 
tition filed l'or that purpose, obtained an order for the issue of an alter- 
native mandamus commanding and directing the défendant the city of 
Galveston to pay forthwith the amount of plaintiffs' judgment, with in- 
terest and oosts, (being a judgment for $117,540.99, rendered May 9, 
1879, with interest at 8 per cent, per annum,) or to appear before the 
court on Tuesday, June 1 j 1880, and show cause, if any there might be^ 
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why ihe peremptory writ of mandamMs should not issue, requiring a suf- 
ficiênt tax to be levied, assessed, and coUected on and eut of the taxable 
property within its corporate limite to pay said judgment, interest, and 
costs, aiid requiring said judgment, interest, and costs to be paid out of 
the proceeds of such levy, assessment, and collection within 90 days 
from the service of said writ. Thé alternative writ was directed to the 
city of Galveston and to the m ay or and aldermen by name, but was 
served only on the mayor, being served on the day it was issued. The 
défendants hâve appeared' and filed a return — First, interposing some 
preliminary objections; and, secondly, assigning reasons why a peremp- 
tory mandamus ought not .to be granted. The preliminary objections 
are two; First, it is objected that the writ ought not to hâve been made 
returnable in the same term, this adjourned term of the court being a 
mère continuation of the term pending when the writ was issued; and 
for this objection référence is made to article 1215 of the Revised Stat- 
utes of Texas, which directs that the citation shall command the sheriff 
to summon the défendant to appeàr and answer the plaintifFs pétition, 
at the next réguler term of the court. This is substantially the old law, 
first enacted in December, 1836, (see Lawsl836, p. 201,) and afterwards 
in 1848, (see Hart. Dig. p. 269, art. 810; Pasch. Dig. art. 1506.) By an 
early construction given to this law in the case of Bradley v. McOrabb, 
Dali. Dig. 504v it was decided that it related only to the ordinary pro- 
cess obtained from the ministerial ofEcer of the court without the inter- 
vention of judiciarpower, and not to those extraordinary writs, such as 
habeas corpus, Tnandamus, etc., which are issued by the direction of a 
court oir judge, axid which woùld be deprived of much of their efficacy 
if they could only be made returnable to a future term. This case was 
cited and approved in Fitzhuigh v. Cmter, 4 Tex. 391. This objection, 
therefore, is not sustained. The other preliminary objection — that the 
Writ was only served on the mayor — must also be overruled. The prp- 
ceeding is against the city, and is against the mayor and aldermen indi- 
vidually only as représentative officers. The mayor being the head ofïi- 
cer, the writ was properly served on hi]m< Of course, if a peremptory 
vUindamushe issued, it ought regularly 4o be served on ail ofBcers indi- 
vidually whûni it is desired to bring into contempt for disobedience to 
the command :of the writ. But for the purpose of eliciting an answer 
from the corporation to show cause why a pereiùptory mandamus should 
not be issued, service on the mayor is suflBcient. : 

Two princi[!al grounds are alleged by the défendants in their return 
against the application for the writ of mandamus: First, that the plain- 
tiffs bave not exhausted their ordinary reïnedies for collecting the judg- 
ment ; and, secondly, that the commoni coûncil of the city of Galveston 
hâve no légal powerto levy the tax which the plaintifFs seek to compel 
them to levy. The first ot thèse grounds is based on the fact alleged in 
the return, that on the 9th of June, 1879, the plaintififs, in order to col- 
iect the amount due on their said judgment, caused to be issued out of 
this court two separàte writs of garnishment, — one against the GalvestoQ 
Wharf Company, gamishing 6,222 shares of the capital stock ofsaid 
V 48F.no.8— 41 
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Company, befetigîng to the-city of Galveston, and worth $S5 per share, 
besides $4,666.50 of dividénds then due the oity; the ôther against the 
Galveaton City Railroad Company, garnishing 693 shaies of the capital 
stock ofsaid Company, belonging to the said city, and worth $12 per 
share; aiid that dividénds in the former company to theaitnount of $18,- 
666 hâve einceaccrued to the city on its said stock;: and that by said pro- 
ceédings ail Ofsaid stock and dividénds hâve been placed beyond the 
control bf said city; that judgment was given against the plaintififs in 
said suit of garnishment against the G^veston Wharf Company , (the 
cobrt considering the said stock not liable, for the city's debt,) which 
judgnïent bas been removed by writ of error to the suprême court of the 
United States by the plaSntiflfs; and tlïat judgment was given in favor 
of the plaintiffs in the suit against the Galveston Railroad Company, 
which judgment has been removed by writ of èrror to the suprême 
court of the United States by the défendant the city of Galveston; so 
that the question of thé liability of said several stocks to the satisfaction 
of said plaintiffs' judgment isstill pendingiand undétermined. The prop* 
erty belonging to the oity thus garnishedamountstoover $250,000, and 
is abundàhtly sufficient to satisfy the judgment in question if it should 
be held to bè âpplicabite to the pa^ytnent thereof. The plaintiffs argue 
that the feity is estopped from urging this objection to the vnandamuSj 
beeausé it contends and insists that the property garni^ed is not liable 
to be applièd td the payment of the judgment. But thig argument can- 
notavail the plaintiffs, for they areeqtially estopped by contendingand 
insisting that itis so applicable. One estoppel meets and nuUifies the 
other; and the fact remaius that hère is abundant property of the city 
to pay the whole demand, whioh the plaintiffs hâve taken the ordinary 
nieans to subject to that purpose. Had the property been visible and 
tangible, instead of being a chose in action, and had it been levied on 
under an ordinary execiition, it is évident that such exécution could not 
hâve been returned nuUa bona, and, though the défendant in such case 
had contended that the property levied on could not be sold to pay the 
city indôbtedness, yet, if the plaintifiBs insisted to the contrary, and 
pïosecuted their claimtoholdit, they could not> while prosecuting such 
claim , demknd a mcmdamus for ralsing a tax also. Hàd the plaintiffia 
yielded to the judgment of this couTt in référence to the stock of the 
wharf conSpany, they might then, perhaps, hâve been in a position to 
ask for this kind of relief. But lïot thus yielding, they take the atti- 
tude of still pUrsuing the stock as a jugt meansof satisfy ing their judg- 
ment. :■■.•:■■:... ,■■:,:. 

It is à well-settled prihciple that a writ of mandamua will not be 
gfanted wliere the party has aoother adéquate remedy. Hence a mandct- 
mus will not ordinarily ibe granted to compel a munici^ial body to levy 
a tax to pay a judgment -un til, by the issue of an exécution and a re» 
ttivn ofnulîa bona, it be shown to the 'court that the plaintiff has ex- 
haùsted ail ordinary renaedies for the «ollection of his debt. Iti the 
présent case, it is truevHuSa feona bas been returned to the common ex- 
écution issued upon the judgment. But the laws of this state afford 
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remédies for reaching propefty which cànnot. Ipié levieiî on by ordinary 
exécution. The plaintiffs, perhaps, may not hâve been obliged to re- 
Bort to thèse remédies. But it is shown that they hâve çhosen to do so; 
they hâve seized upon: propeuty of the city sufiScient, and more than 
sufficient, to pay their whole débt, and by a process which hdlds it as 
firmly,^ tangible property can be held ùnder: an ordinary exécution. 
They îure engaged in prosecuting their right to hold this property. 
Thèît vèry course of actibh èhôws that the question whether they are not 
entitled to hold it is at least a doubtful one. Until this question is de-' 
çided it does Dot appear that ,tliey bavé any need of the extraordinary 
remèdy ofmandamus. The plaintiffs cannot with one hand grasp prop- 
erty sufficient to satisfy tbejr judgment, and reach out the other for 
a mandamus to levy taxes. If their right to the property seized is dis- 
puted, they are still in no plight to ask for a mandcMms until that dis^ 
pute is decided, or is by thém abandoned. Entertaining thèse views, 
I think that the demurrer to the retum must be overruled, and judg- 
ment giyen for the respondents, refusing the issue of a peremptory inan^ 
damus. This renders it unnecessary to consider the question of the 
power of the city to levy the tax in question. Judgment is given for 
the respoûden^ accordingly. 



Van Dczee v. Uotted SiATKai 
{DlttrUst Cowrt, N. D. I<nva, E. D. November Term, 1891.) 

1. Clbbkb of CîonBT— Fbes— Filino Dibchabges of Witnbsses. 

The clerks of tbe fédéral courts are entitled io fées f or flling the dlscharees glvën 
by the district attomey to wltnesses for the government, slnoe Kev. St. U. S. 8 877, 
provides tbdt sùcb witnesses shUl not départ mtbout leave of the court or the dis- 
trict attomey, and it is the approved practice to glve them written discharges for 
use in drawing their pay from the marshal. 

2, Bamb— 'FiLiNO Rboeifts. 

Althouçh there is no law'expressly reqnirlng the elerks of the fédéral courts to 
take receipts from the United States coUector for fines paid by peraons sentenced 
for Tiolatton of the internai revenue laws, yet, as such receipts a» > oecessary for 
the proper settling of the accounts of both elerks and oolleotors, thfty are papers, 
wltbln the tneanlng of Rev. St V. S. { 828, oL 8, giving feesto the elerks for flling 
" a déclaration, plea, or other paper. " 

8. Bamb — Rbpobt on Accounts. 

Under the rule of court requiring the district attomey to examine the accounts 
of the inarshal, clerk, and commissioners, and make a written report thereon to 
thô court, BU(jh report, thdufeh aoi required by statuts, becomes a part of the rec- 
ords of the court ; and thé clerk is entitled to a f ee for flling the same. 

4. Same — Ceetieicate of Allowance of Acco0nts. 

Act Cong. Feb. 22, 1875, requlres the accounts and vonohers of the marshal, clerk, 
and distriot attorney to be ma^e out in dnplibate, the original to be forwarded to 
Washington, and the duplicate to be retainéd by the clerk; the papers forwarded 
to be accompanied by a certified copy of tbe order of allowance. Held, that the 
latter paper is no part of the youchers requlred to be made in duplicate, and hence 
the clerk is not entitled to a fee for duplicatas thereof. 

5. Same— ËNTBiES of Submibsion Aïrn Appboval of AccocNfs. 

Under Act Cong. Feb. 2à, 1878, requiring tbe offlcial accounts to be presented to 
tbe court in the présence of the district attorney or his assistant, it u necesSary 
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that.an entry shoiild be made, showInSjSUoh submission; and the olerk îs entitled 
' tb a fée for makihg thé siEftne, as wéll as for entering tne subse^tient order of ap- 
pijoval or dlsapproval. 

6. Samb— Drawing Jukies. 

Thé olerk is entitled, to compensation for services réndered in procurlng the 
; aames of persons to serve as jurors, and in drawing the juiies for the tenus of 
court in the district. Goodrieh y. 77. S., 42 Fed. Rep. 892, foUowed. 

7. Same — Ddplioate Vouohees ot Aocounts. 

The olérk is entitled to fées for flllHg the vonchers and duplicates accompanying 
tjie jfiooounts of the marehal, since, by the instructions of jblie department of justice, 
he is reqnired, when sending forward the originals, to oerûfy that duplicates 
therêof are on file in his office; 

8. Bamet-Gopt op Bai1/-Boni>. 

,. Rev. St. II. 8. § 1018, ^uthorizes the sureties on a bail-bond to arrçst their prin- 
cipal, and to deliver hlm to the marshal before a judge or commttting offlcer, and 
reç[uires; tbe latter, on reouest of the sureties, to enter their exonération upon the 
reçpgpizSnce or a oertifled copy thereof. Held, that the olerk. is not entitled to a 
fee'ïrtjîn the gbVemmént for makihg a oertified copy for this pnrpose, as the sure- 
ties; tbemselves should pay him for the same. 

9. Same— XsstriNG Warrant to Bring Pbisonbb prom Jai;« 

Under Rev. St. XI. S. § 1030, a formai warrant Is not necessary to authorize a mar- 
shal tobring a prisoner confined at Sioux Oity to Ft. Dodgé for trial; and the oliark 
is not entitled to a fee fqr ifsuing the same. ., 

10. Same— INDICTMENT— CopT Fdrnished to Acousbd. 

The clerk is entitled to a fee for a certifloate and seal to a copy of an indictment 
.fuEBished to the défendant under the rule of court, as it is tlîe usual practioe to 
certi;^ copies of ail parts of the record furnished by the clerk. 

11. Same-^Inboesinq Approvai, dp Recognizances. 

As it is the duty of the clerk to approve recognizances in critalnal cases, his iri- 
dorsementof approvai thereon, in aocordance with the usual practice, is the mak- 
ing of an entry or certifloate, vvithln the meaning of Rev. St. U. S. i 838, allowing 
a fee of 15 cents per folio for suoh entries. 

13. Same— Pating Jurors. 

The clérk is entitled to fées for administer.' ig the oath to jurors, both grand and 
petit, when they prove up their attendance before him ; for the issuance of a cer- 
tifloate to each iuror sjiowing thenumbet ofidays? attendaùfce and the miles traveled, 
as a basis for the marshal's payment; for entering theorder requiring the marshal 
to pay the jurors, and for making copies thereof for the marshal; and for making 
a report ^ the court oftJiie:})er(îie«i and mileage due the jurûr8,j*àiiiee ail thèse 
acts are required by the rule of court, and are usef ul checks upon the accounts of 
both offlcers. 

18. Sawe—O^dbe FOR Drawïng, Jurors. , ,. i 

Thf icl^k 18 ©rîtitled to f ees f or the c^rtiflçate and seal attaohed to the copy of 
thè.drdWiJûf drawing juriez, Under the pripyislons of the statute.an(i rules of court, 
aâ tM'^ISitheproper.method of ïurnishingthàtofflopr with e of the coûrt's 

order. ' ... . . .. ^^^ 

14. Same— Final Ektribs in Cbiminai, Casbb. ;l - . .; 

A<:Wordiiig,;to the settled praçtloe ;i(i Jowa, the final entries ifl oriminal cases 
ghçjild contalii the (ollowing ;Pap«rs. for.whlch the clerksof the fédéral courts in 
: lowa «o<e entitled to folio fées:. The conunlssioner'a ordac for. appearance before 
the grand jury; .thi?' entry ahowing the 'due presentment -of the indictment by 
the grand 'jury; the indictment; the benoh- warrant, andreturn thereon; the ar- 
raignment and plea; the entry showing trial and verdict; the sentence and. final 
orders, such as granliog new trial, modifying or suspending sentence, or directing 
manner and place of execi^ting it; the mittimuaanâ réturn showing the exécution 
of thepenteiioe; and thé'éntry bf satisfaction vi^hèn a fine Is.paid. But it should 
not contait! the bail-boflds or entries of dèfàult and forfeiture tliereof, the orders 
for attachments of witâesses who f ail te aj^pear, thé attàchmènts themselves, or the 
return thereon. 

15. Same— Sweabing WiiNÉssHS, 

The docket; fee of three dollars in criminal cases does not include compensation 
for swearing the witnesses, and the clerk is entitled to the statutory fee therefor. 

16. ■ BAME^COtT OB SeNTBNOB. ,' 

Code lowa, i 4.515, requires that when a prisoner is committed to the custodyof a 
jaller the latter shall be furnished with a certified copy of the entry of judgment. 
Held that, when a prisoner is committed to tfie.state jail under the sentence of a 
fédéral court, it is the ilut^ of tihe clerk .to ,;(]|irBish such pertifled copy and he la 
entitled to the statutory feô therefor. 
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17. Same— Copies op iNDiOTMENTS. 

When the clerk, upou the written order of the district attomey, furalsnes mm 
with copies oi indictments containing numeroua counts against the offlcers of a 
national bank, and it clearly appears tbat such copies are necessary for tlie proper 
préparation of the govemment's case, the clerk will be allowed folio fées therelor. 

18. SaME— MlTTIMCS. 

When a prisoner ia ordered to be confined until his fine is paid the clerk is en- 
titled to fées for issuing the mittimus, for flling the same when returned by the 
marshal, and for entering his returu thereon. 

19. Same— VoccHBHS. 

The order of the conrt of the northern district of lowa, direoting the marshal to 
procure the necessary record-books for theCedar Kapids division of the district, 
oonstituted the proper voucher for his expenditures; and, as he is required to file 
with the clerk a duplicate of ail vouchers which accompany his account, the clerk 
was entitledto fées for furnishing duplicates of the order. 

At Law. Statutory action by A. J. Van Duzee, as clerk of United 
States court, to recover fées for certain services. On demurrer to péti- 
tion. 

A. J. Van Duzee, pro se. 

M. D. O'Conndl, U. S. Dist. Atty., and De Witt 0. Cram, Asst. Dist. 
Atty., for the United States. 

Shieas, j. Attached to the pétition in this cause is an itemized ac- 
count of the work done and services rendered for which the plain- 
tiff seeks to recover judgment. The demurrer présents the question 
whether the items included in. the account corne within the classes of 
service for which the plaintiflF, as clerk of the court, is entitled to com- 
pensation from the United States. 

1. The first question arises on a charge for filing the discharges given 
to witnessés summoned on behalf of the govemment by the district at- 
tomey. Section 877 of the Revised Statutes requires that witnesses 
summoned to attend court 'on behalf of the United States shall be sub- 
pœnaed generally, and notin a particular case, and that they must not 
départ from the court without leave of the court or of the district attor- 
ney. Under the rule of this court, before a witness Can obtain his pay 
from the marshal, he is required to obtain from the clerk a certificate 
showingthe number of days of attendance and mileage to which hé is 
entitled; and, to properly prépare this certificate, the clerk must know 
the day on which the witness is discharged from attendance, afad also 
the fact that he bas obtained the proper leave from the district attomey. 
It is and bas been thesettled practice for years, in this district, for the 
district attorney to furnish to the witness a written discharge, which is 
filed with the clerk, and upon which in turn the clerk bases the certifi- 
cate which he gives the witness as évidence for the guidance of the mar- 
shal in paying the witness the sum due him. There can be no possible 
question that it is the duty of the district attorney to furnish the writ- 
ten dischai^e as évidence of the leave granted the witness to départ from 
the court ; and no reason is perceived why it is not the duty of the clerk 
to file and préserve this discharge, for his own protection, and for that 
of the witness. If a witness duly summoned and in attendance should 
départ without leave of the court, or of the district attorney, he could 
be liable for cohtempt; and hence it is entirely proper that the files of 

\ 
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the court or the records should show that leave had been granted. If a 
witness^Sh'ould àpply, ttnder thestattité,.t6 the court for leave to départ, 
and thé same should b'e granted, thé record would contain an entry to 
that ëflfect ; and for the nààking the same the clërk woilld be entitled to 
his fee. Whpn the leavQ is granted, byprderof the district attorney, 
the discharge should be filed, so ais to W preserved as part of the rec- 
ord of the proceed'ngs of the Court, ànfl in eitiier case the clerk is en- 
titled to the etatutory fee for making the record by filing the discharge. 

à. The second item iû dispute is the charge for filing receipts of the 
United States coilector for fines paid in or collected from persons sentenced 
for violation of the internai revenue laws. Under the régulations of the 
treasury department, the clerk is required to pay ail fines collected in 
revei^iie cases to the coilector of the proper district. As évidence of 
the receipt thereof, the coilector exécutes written receipts, which oper- 
ate in the double capacity of évidence showing that the coUector has 
become liable to account for the money thus received, and as évidence 
that the clerk has performed his duty of payment to the proper offi- 
cer. The argument in support of the demurrer to this class of items 
is that thereis no law requiring the taking or filing sUch receipts, and 
therefore the same are not "papers," within the meaning of the third 
clause of section 828 of the Revised Statutes. It certainly cannot be 
possible that tlie government seeks to ,have it declared to be the law 
that the clerk is not required or expected to take receipts for moneys 
thus paid to the collectors. It cannot be that the department would 
be satisfied with a practiçe of the clerk paying hundreds of dollars to 
the collectors without any written évidence being taken of such pay- 
ments. The proposition is its own réfutation; and it is entifely ciear 
that it is the duty of the derk, when thèse payments are made, to take 
proper receipts from the collectors, not only as évidence for his own 
protection, but as évidence on behalf of the government showing that 
the coilector has become liable for the amounts thus paid him. Such 
receipts are not the priyate property of the clerk, but should be kept in 
his office as part of the officiai papers, there to remain for the benefit 
of the government, and as évidence useful in settling the accounts of 
the clerk and accounts of the collectors; and as such they form part 
of the record of the particular cases in which the fine has been col- 
lected and paid over. Such receipts are part of the papers connected 
with the case, are properly filed as such, and for such filing the clerk 
is entitled to the statutory fee. 

3. The next item in dispute is the fee charged for filing the written 
reports made by the district attorney in regard to the accounts of the 
marshal, clerk, and commissioner. By a rule of this court, duly adopted 
and spread upon the record, it is provided that, when the reports of 
the oflScers named are filed, they must be submitted to the district at- 
torney for his examination, and he is required to make to the court 
a written report of the resuit of such examination. The argument 
made in support of the demurrer, that the act of February 22, 1875, 
does not càll for a written report from the district attorney, does not 

/ 
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meet the question. This court has the right to adopt rules for the con- 
duct of the business before it; and, as already stated, it has adopted a 
rule requiring the district attorney to make an examination of the 
accounts of officers, and to report thereon in writing. The accounts 
of ofBoers are voluminous, and require that kind of examination that 
cannot be well given them in open court. The requirements of the rule 
of court are in addition to those of the act of 1876, and are intended 
as an additional safeguard against the allowance of illégal fées. Under 
the rule, it is the duty of the district attorney to make a written report 
of the resuit of his examination of each account, and it is the duty of the 
clerk to file such report when made. The report is a paper lawfulJy 
filed as part of the record of the court, and the clerk la therefore enti- 
tled to the usual fee for such filing. 

4. The next items demurred to are the charges made for duplicate 
copies of the orders of court approving the accounts of the marshal, 
clerk, and district attorney. The act of February 22, 1875, requires 
that the accounts of the officers named, and the vouchers belonging 
thereto, shall be made in duplicate; the original to be forwarded to 
Washington, and the duplicate to be retained by the clerk. In order 
to entitle the original to considération and allowance by the department, 
it is required that duly certified copies of the orders of allowance by the 
court shall accompany the accounts. Yet thèse orders do not form part 
of the accounts and vouchers of which a duplicate is required to be left 
with the clerk. The "duplicate" named in the act is the duplicate of 
the accounts and the vouchers, and does not include the orders of the 
court. To thèse items the demurrerissustained. 

5. Tîie fee chargsd for entering upon the record the fact of the sub- 
• mission of officiai accounts to the court is demurred to on the theory 

that the act of February 22, 1875, only required the entry of the order 
of approval or disapproval. The usual practice is that in accordance 
with the requirements of the statute the account is presented to the 
court in the présence of the district attorney or his assistant, and is sxip- 
ported by the oath of the party. Thereupon the court, as soon as pos- 
sible, examines the account in détail, and then makes the final order. 
The neceasary examination precludes the entering the order of approval 
at the time of the entry of the fact of sUbmission in open court, and 
hence the need of the two entries. The act of 1875 requires that the 
record shall show that the district attorney or his assistant was présent 
in court when the account is submitted, and hence there must be a rec- 
ord entry of the fact of the présentation of the account in open court in 
présence of the attorney, and the statute further requires a record entry 
of the final order of approval or disapproval. The clerk has no control 
over thèse matters. If the coUrt reçoives the présentation of the ac- 
count upon one day, it is the duty of the clerk to make the proper entry 
of that fact in the proceedings of that day; and then when the court, 
upon another day, renders its décision, and orders the approval of the 
account, the clerk must make the proper entry thereof. For sucli en- 
tries he is entitled to the proper fées. 
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6. The ûext' point arising upon the demurrer is whether the clerk is 
entitled :to compensation for services rendered in procuring names of 
parties to serve as jurors, and in drawing the juries for the terni of court 
in the district. This question lias been adjudgéd in this circuit in favor 
of the right of the clerk to compensation for such services. See opinion 
of Judge Caldwell in Goodrich v. U. S., 42 Fed. Rep. 392. Relying 
upon the ruling in that case, the demurrer will be overruledto thèse items 
of charge in thë présent cause. 

7. Exception is next taken to the charge made for filing the dupli- 
cate vouchers accompanying the accounts of the marshal. Thèse ac- 
counts and vouchers pass under the çontrol of the clerk, as they are re- 
quired to be presented to the court in the first instance;;and then, upon 
approval, the clerk is required to forward the original account and the 
original vouchers to the départaient at Washington, and to retain the 
dùplicates. In the instructions issued by the department of justice to 
the clerks, (see Begister of 1886, p. 265,) the clerk is required to cer- 
tify, when forwarding the original of the accounts and: vouchers, that 
the dùplicates thereof are on file in his office. Thèse papers a,re there- 
fore matters that are to be filed, and under the ruling of Beewer, J., in 
Qoodrich v. U. S. , 35 Fed. Rep. 193, the clerk had the right to file each 
paper, and tomake the statutory charge therefor. 

8. The next item demurred to is a charge for a certified copy of a 
recognizance in a case wherein the sureties thereon caused the rearrest 
of the party under indietmeiit. Section 1018 of the Reyised Statutes 
authorijies the «ureties to arrest their principal, and, before a judge or 
coDimitting officer, to deliver him to the marshal; and, at the request 
of the bail, it is made the duty of the judge or committing officer to en- 
ter upon the recognizance, or a certified copy thereof, the exonération, 
of the bail. Under this «ection, it would seem to be the duty of the 
bail to procure and pay for the certified copy of the recognizance in case 
they desired to hâve the exonération indorsed thereon. To authorize 
the rearrest of the principal, and his delivery to the custody of the mar- 
shal, it is not necessary that the recognizance, or a copy thereof, should 
be procured in the first instance; and need therefor does not arise unless 
the bail desires to ask the entry of discharge thereon. The copy made 
is not furnished to the marshal as évidence of his right to receive the 
prisoner, for that is based upon thq action of the sureties taken before 
the judge or officer; but it is furnished the sureties in order that they 
may, if they choose, bave entered thereon a discharge of liability. The 
clerk is entitled to demand a fee from the bail when they demand a 
copy, but such fse is not a proper charge against the United States. 

9. The demurrer must also be sustained to the charge for issuing 
warrant to the marshal to bring a prisoner confined at Sioux City to Ft. 
Dodge for trial. Strictly, under section 1030 of the Revised Statutes, 
a formai writ or warrant for that purpose was not needed; and, treating 
the warrant as in fact a copy of the order for bringing the prisoner to 
Ft. Dodge, no fee is chargeable therefor under the provisions of the sec- 
tion just cited. 
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10. Exception is also taken to the charge for certificate and seal at- 
tached to the copy of the indictment furnished on demand to the da- 
fendant in the case of U. S. v. Parquette under the provisions of the 
standing rule of this court. It was the duty of the clerk to furnish the 
copy; and itis the usual rule that copies of ail parts of the record, when 
furnished by the clerk, shall be duly certified to by the clerk. Thé 
charge is allowed. 

11. The next itèln excepted to is the folio charge for the approval by 
the clerk of recognizances given in certain criminal cases. Itis the duty 
of the clerk to approve thèse bonds, and it is the practice to évidence 
such approval by à written entry or certificate of approval upon the face 
or back of the bond. This is the making of an entry or certificate, within 
the language of section 828 of the Revised Statutes; and the folio fee of 
IS cents is chargeabie therefor. 

12.^ The next classof items to which exception is taken isthat includitig 
chargé for administering the oath tojurors, grand and petit, whenthey are 
proving up their attendance before the clerk, for the issuance of a cer- 
tificate to éach juror showing the number of days he bas attehded court, 
and the number of miles traveled, as the basis for the action of the 
mafshàl in making payment to the jurors; for entering order directing 
the marshal to pay the jurors; for making copies of such order for the 
maràhal; and for making report to the Court of the per diem and mileage 
dtie the jurors, — as the évidence upoh whîch the court relies in making 
the ordër for payment. The clerk is required to perform thèse services in 
carryirig Out the requirements of the rule adopted by the court regulating 
the manner in which proof of the amounts due jurors is to be furnished . 
When the jurors are discharged from further attendance, the rule re- 
quires them to go to the clerk; and, upon a proper book prepared by 
him, to enter their names, places of résidence, days of attendance, and 
number ôf miles of travel; and, as évidence of the correctness thereof, 
they are required to make oath thereto. Therêupon the clerk makes 
out and. furnishes to each party a certificate shoWing the days of attend- 
ance and miles traveled and the amount due. This certificate is sub- 
mitted to the mar&hal, and thus he is furnished with a check upon the 
juror. When the account of the marshal is made out for submission 
to the court, the rule requires that it shall be first submitted to the 
clerk, who is required to compare the payment made with the facts ap- 
pearing on bis bookor record; and, if they agrée, he is required tomake 
a certificate of that fact upon the account of the marshal. Thus therè 
is put in opération a check upon the juror, and also upon the marshal; 
for his account will not be approved unless it agrées with the clerk's rec- 
ord. The court is also required to make an order directing the payment 
of the sums due the jurors; and as the basis therefor the clerk is re- 
quired to make a report lo the court of the names of the jurors, and the 
amount due them. Thus it is made the duty of the clerk to perforrû 
each act for which the fee is charged; and, as they are ail services of a 
character for which the fee-bill provides payment, the clerk is entitled 
to pay therefor. 
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13. Exception is also taken to the cïiarge for certificate and seal at- 
taçhed to cqpy pf order fumished the jury comnjissiouer, direçtipg the 
drawing of juries under the; provisions of the statute and rules.of court. 
It is the proper ipractioe ito furnish to the con^niissioner the évidence of 
the order madeby the court, requiring him to aid insummoping a jury; 
and what betteir mode for sodoing can be suggestcd than by sending 
him a certified copy of the order? The charge is therefore allowed. 

14. Exception is next taken to the folio fee çh^rged for making final 
entries in a jnumber of criminal cases. The purpose of the final entry 
ié.to briug together in compact form upon the record the évidence of the 
œaterial etepst^ken in the given case. Under, the rule and settled prao- 
tice in lowa, there should be included, of the items claimed in the ac- 
couQt ftttached to the pétition herein, in the final entry, the commis- 
sioner's order for appearance before the grand jury; the entry showing 
the 4tt6 presentment of the indictment by the grand jury; the indict- 
inent; tbeTjenoh-warrantjand return thereon; tjhe plea of défendant, in- 
cluding anraignment; the entry showing trial , and verdict; the sentence 
and final order or orders of the court, such as order granting new trial, 
or mpdifying pr suspending sentence in wholej or in part, or directing 
mode or place of carryirig into effect the sentiance imposed; the mittimus 
and cetum of the offioer showing the executio^i of the sentence; and 
the entry pf satisfaction,, w^en the sentence by way of fine is paid. 
The final entry, sjiould npt irjclude the bail-ibonds; the entry of default, 
and forfeiture tbçreof; orders of attaçhmants for witnesses who ma)' fail 
to ^ppear; the attachmept and return, and the order made thereon. 
ThesQ do not constitute any part of the proceedings against the défend- 
ant named in the indictinept, although they grow out of it, and hence 
are not proper parts of the fipal entry or record. 

15. Exception is t^ken to the charge for administering the oath to 
witnesses in criminal cases, it being argued that.the docket fee of three 
dollars includes services pf this nature. The fee-bill (section 828) ex- 
pressly provide?^ ; for a fee of 10 cents for administering oaths;.and in 
Vm Dum v.,U. S., 140 JJ. S, 199, 11 Sup. Ct. Rep. 941, it is ex- 
pressly held that the docket fee of three dollars is intended to cover the 
entry of the caise) indexing, making minutes on calendar, and such 
othçr incidentaiL services as are not covered bypther clauses of the stat- 
ute. The administering an oath is a service for ïvhich/ compensation is 
expregsly provided by another clause of the statute; , and the fee therefor 
is propej-ly chargeable. 

16. iObjectipi^is aJso made to the charge for certificatçs and seals to 
copies of the sentence, and order based thereon, in cases wherein a pris- 
oner is sentenced to imprisonment, and an order is made fixing the 
place wherein; the sentence is to be carried out. Section 1028 of the 
Itevi^ Statutes provides that when a prisoner is delivered to a sherifF 
or jîwler'under a writ, warrant, or mitiimus, a copy thereof shall be left 
with sv^ch sheriff and jailer,,and.the marshal's retjuris shall be made on 
thg. original;. The statutes of lowa .(section 45,15^ Pod*) require that 
when a prisoner is committed to'the custody of a keeper pf a jail or 



VAÎJ D0ZEE r. UNITED STATES. 651 

prison a ccrtified copy of the entry of the judgment shall be furnished 
him. Cerlainly it is the prbper practice, when prisoners are Committed 
to a state jail under a sentence of a court of the United States, that 
there shall be furnished to the jailer the évidence which the state statuts 
requires him to demaud before he will receive a prisoner under his cus- 
tody. The copy of the judgment entry shows the terras of the sen- 
tence, and the order shows where the sentence is to be carried out, 
which is a necessity in case of sentence in the fédéral courts. Thèse 
copies, when delivered to the jailer, ai'e the évidence upon which he re- 
lies as proof of his authority to hold the prisoner in custody. Clearly, 
therefore, the copies should be certified to; and thus the jailer has fur- 
nished him that which, on its face, bears évidence of its oflScial charac- 
ter. The copies in question constitute the mittimus required by section 
1028 of the Revised Statu tes, and the jailer is entitled to demand an 
officiai copy thereof before he ean be required to assume the charge of 
the prisoner; and this requires that the clerk shall make the proper cer- 
tificate,' With his officiai seal attached, and for so doing he then be- 
comes entitled to the statutory fee. 

17. Exceptions are next taken to the folio fées for raaking copies of 
certain indictments, and certifying the same, at the request of the dis- 
trict attorney. Thèse indictments were found against certain officers of 
a national bank, and contain many counts. The charge therefor was 
allowed by the court when the clerk's account was originally passed on, 
because the court knew the character of the cases, the large number of 
counts in the indictments, and that, to enable the district attorney to 
prépare the causes for trial, it was absolutely necessary that he should 
hâve, for his own use, a copy of the indictments, which set forth in dé- 
tail the varions acts counted on as violations of the banking act. The 
facts upon which the allowance was made clearly proved the need of 
furnishing to the district attorney the copies charged for; and as the 
services were reudered by the clerk in aid of proseeutions instituted by 
the governnient, and upon the written order of the district attorney, the 
court, in passing upbn thè account of the clerk, allbwed the folio fee for 
the copies, and the fee for the certificate and seal, and also for filing the 
written order or pràscipe. The ruling then made is now affirmed. t 

18. Exce)>tion is àlso taken to the fee charged for issuing a mittimus 
in cases wherein the défendant is ordered to beimprisoned until the fine 
be paid, and for filing same when returned by the marshal, and for en- 
tering his return thereoû. Thé miWimtis is the- warrant issuéd to the 
marshal, directing him to commit the défendant to custody as required 
by the sentence, withbut which the marshal wonld not be justified in 
comniitting the défendant to jail; and its issuance and return are neces- 
sary- stefis in carrying out the judgment or sentence of the court. The 
fées charged for thèse Services are therefore àllôwéd. 

19. The last i1»m demuri-ed to is the charge for making duplicate 
copies of the order of the court, directing the mairshal to procure the 
necêssarV *ecord books for tise in the Cedar Rapids division of this diSr 

.trict. Thèse copiesof the order are ihthemselves voucheirs for thé ben- 
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efit of thé mai-shal. He is entitled to a certifiçd copy of the order ôf 
the court as the évidence of his authority to procure the requisite books, 
which forms part, at least, of the paperg which vouch for the proper 
outlay made by him in this particular, and he is required to file with 
the cierk a duplicate of ail vouchers which accompany his account, and 
hence the need for duplicata copies of the order made. 

The total sum sued for is $714.40. IJnder the conclusion reached as 
herein announced, the clerk is entitled to $666.90, the remainder of the 
sum total being disallowedj and judgment will therefore be entered for 
said amount of $666.90. 



, VoiiÇAN Ieon- Works v. Cyclone , Steam Snow-Plow Cq. et àt. 
, fflirouU Court, D. Minnesota, Fourth Di/trlsion. December 3Q„ 1891.) 

1. Rbplbvin— Action on Bond— Valuation o» !Pbopèett— iEsTOPPuL. 

: Where thé sheriS, in taking a raplerin bond under thô IUidoIb statutè, adopts 
the ^?aluation of the property as alleged in the afiSdavit and writ, bpth the principal 
and his sureties are bound thereby, aUd, in an action on the bond, are estopped to 
, allégea less value. 
8. Samç— Eeoitals. 

The fact that the bond oontains no express récital of value is immaterial, as the 
stâtute requîmes a bond in doublé the value of the property, and the value must be 
estimated in order to fix the amount of the obligation. 

:At Layv;. Action by the Vulcan Iron-Works against the Cyclone Steara 
SnowrPlow Company and Commodore P. Jones, upOn a replevin bond. 
Heard on motion for a ne w trial. Denied. 

KeiÛt,, Evam, ,l%ompson <& Fairchûd, for plaintiff. 

Hufit <Sc MorriU, Hart & Braver , John D. Smith, and Victor Idnîey, for 
défendants. 

Nel&qn, J. There is a single question only presented for considéra- 
tion on this motion for a new trial, and that is whether, in an action 
brought on the replevin bond, the principal and sureties are bound by 
the value fixed in the affidavit and writ and bond taken by the sheriff 
under the stalute of Illinois before the property could be seized. The 
weight of authority would seem to décide they are. In some states it 
is saicj that in the original suit of replevin, when the value of the prop- 
erty is involved, the plaintiff is not concluded by the value alleged in 
his aflSdàvit. Çobbey, Repl. § 996, p. 658. However it may be in such 
a case, I think the Maine and Massachusetts authorities cited with ap- 
proval by the United States suprême court (Ice Co. v. Webster, 126 U. S. 
426, 8 Sup. et. Rep. 947) and the Indiana suprême court {Wiseman v. 
Lynn,, 39 Ind. 259) lay down the true rule, that they are bound by the 
value â?ed in the writ or bond. Such a rule, if law, is in accordance 
with justice and reason. The allégation of value in the afBdavit of the 
piaintifiF is soîemnly made and sworn to. The writ is under its control. 
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It was placed in the sheriff's hands by its procurement. The issuance 
and service was caused by it as the actor, and the sheriff, in every in- 
stance, acted for the company. The bond of the plaintiff and sureties 
taken by the sheriff, in double the value ôf the property fixed by the 
plaintiff, is a judicial admission and a conclusive presumplion of law. 
See 2 Sedgw. Dam. (7th Ed.) p. 431. To hold the plaintiff and bis sure- 
ties bound thereby is a raie of protection for the gênerai good. The 
saine principle is applied, in England. Mîddleton v. Bryan, 3 Maule & 
S. 155. The Illinois statute did not require the plaintiff, in his aflSda- 
vit, to fix a value of the property. , Still he did sp. The sheriff was 
not compelled to take a bond in double the value alleged by the plain- 
tiff before he executed the writ; yet, in performing his duty under the 
statute, he appears to bave tàken the plaintiff's estimate undèr oath of 
the vaine of the property. To permit the principal and suretieS, thétïe- 
fendants în'this suit, on their bond, Tvho hâve solemnly fixed thé value, 
to introduee évidence tending to show that the' Value of the property 
was lesfe' thftn they placëd it when the sheriff ' sei^ed it, and to show 
that the plaintiff in this suit has not been injured by the wrohgful tàk- 
ing, and that the property is worthless, would enable the principal and 
sureties to ai Bùme a position now in référence to the property inconsist- 
ent with that occupied by them when the writ issued and the bond was 
taken. Tbere is no hardship in holding the plaintiff to the value fixed 
in bis writ, and the sureties in this case bave no equities greàter tban 
the principal. See Muggeford v. Ford, 11 Pick. 222; Cobbey, Repl. § 
1380, and cases cited. ■ . 

Itis stated by counsel that there are few cases reported upon this 
question. Undoubtedly true, for upon .a forfeiture of a bond the défenses 
jire limitedj and a plea or answer is rarely interposed. A demurrer to 
the déclaration or complaintissometimesinterposed. Butitis said that 
there is -no récital of value in the bond. The statute requires. that the 
plaintiff, or éome one else on his behalf, sball giveto the sheriff, etc., a 
bond with sufficient security in double the value of the property about 
to be replevied. Thé plaintiff prépares the bond required by the stat- 
ute, and in order to comply therewith estimâtes tJ^e value, and gives a 
bond in double the amount thereof. Such act estops the principal and 
eureties from denying the truth of the admission. The point argued is 
more refined and technical than sound. I find no error in exduding 
the testimony, and the motion for a new trial is denied. 
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, . FùiiLEB'». Ujuioted StatEs'. . ' : r-- 
(District Oowrt, sî^.D.Iowa, JS. p. November Twm, 1891.) 

BTATUTBS-rAMBNDMBNÏ*— WhBK RETROSPECTIVE— DiSABLBD âoLDIEB. 

Rév. St. Ui Si SS *787, 4788, provide that certain ex-Soldiers, Sailors, etc., shalJ be 
entitled to grçeeive from tbe war <|epai'tment:a]'tifio|al limbs, or a money commuta- 
tion therëfor, fooni the timeof their application therefor, and "at the expiration of 
every five yèar» thereafter. " Aot Gong. ■Maroh'3i 1891', aniended the provision by 
Bubstltuting f t^Juî^e yçar^|';for"five years.": BeUi, th^t tbo ^mendment was not 
rétrospective, so as to entitle a person who had been rèoçivtng commutation money 
at interVaI« CI five^^ears to baek pay équivalent to tbe samd sunië' àt three-year in- 
_■ ;;terval8. , :j~r„. . ■..''■!,■ 

Àt Law.i j Pétition by Henry B. Fqller to recover from the United 
States commutation money, for artificîal lirabs, underAçt Gong. March 
3, 1891. j^ea|r4ion demurrer to the pétition. Demurrer sustaiiied. 

M. D. O'ComéS.^ Dist. Atty., and Z). (7. Ckam, Asst. Dist, Atty., for 
défendant. . t 

I 8hiba8, J. JThe pétition herein filed avers that the plaintiff, during 
the war of the Rébellion, was in the service of the United States, as a 
inerbber of Gonapimy F, twenty-eighth régiment ûf lowa infantry, and 
that wbile in the, line of bis duty heiwas severely vi^oUnded, losing an 
ariia aild foot; that, under the' provisions of the acts of congress of 1868 
and 1870, be became entitled to receive artificial lira bs as therein pro- 
videdj or tô comjnnte the same into raoïiey payments at the rate of $75 
for a leg, and $50 for an arm; that onAugnst 29, 1870, be made bis ap- 
plication for the benefitof the aot, electing to take the money payments 
inâtead of the attificial limbs, and bas received five payments of $125, 
beginning with thé date named; that by the act of congress of March 3, 
1891, the perjod offive yeàrs hamed in the original acts has been cbànged 
to three years, and that thereby the plaintiff bas become entitled to a 
restatement iof bis daim for commutations, and isnow entitled to de- 
mand the sumoff 126 for every pèriodofthreeyearSj beginning with the 
date of bis application, to-wit, August 29ji ISTÔjiiïsteâd of for the pe- 
riod of fivfi years.i A denmrrer is interpoSed to the pétition, whereby is 
|)rèsented the iquestion whether the actof Mareh 3, 1891, is to be con- 
Btrued to be retrèapective inits opération, sotbat parties, situated as i» 
the plaintiff, are entitled to now claim from the United States the sums 
that would hâve been payable to them had the original act been the same 
as the act of March 3, 1891. Under the statutes in force previous to 
March 3, 1891, tbe plaintiff was entilled to receive an artificial leg and 
arm every five years, beginning with the date of bis application for the 
benefit of the statute, or to commute the same into a money payment. 
When the revision of the statutes was made in 1873, thèse statutes be- 
came sections 4787 and 4788 of the Revision. The act of March 3, 
1891, enacts that section 4787 sball be amended by striking out the 
Word. "five" and inserting the word " three," so that after that date the 
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plaîfltiffWould be entitled toiartifiGial limbs, or the money commutation 
therefoïi every threB years. The question is whether this amendment 
is to be given 'âretroactiye effect, so that the plaintiff and otbers, entitled 
to thftbenefit of theaet, eau now demand the additional number of ar^- 
tificjal limbs, orithe money ccwirnUtation therefor, that they would hâve 
reçeited had the original, actoontained the wotd "three" instead of 
"five." In construing statutes, the gênerai rule is that " words in a stafr 
ute ought net to hâve a rétrospective opération, unless they are so clear, 
strong, or imperative that no other meaning can be annexed to them, 
or unless the intention of the législature cannot be otherwise satisfied." 
U. S. v. Heth, 3 Cranch, 398; Murray v. Gibaon, 15 How. 421; Ohew 
Heong v. U. S., 112 U. S. 559, ôSup. €t. Rep. 255. There is cer- 
tainly nothing in the language used in the act of March 3, 1891, show- 
ing that it was the puîtpose of congress to make tiie act rétrospective, and 
the amendatory act can be given full force by allowing it to speak from 
■ the date of its enaçtment., ,.An ingenioùs argument is irtadé By coiitisël 
foï plaintiff, based upon the thought that, as the amended statut© reads 
thatthe parties entitled to ïhè benefit of the act " shallbe çhtitled to rë<jeive 
a njew limb or apparatus at the expiration of every period of three years 
there^fler," and as the, w6rd"thereaftbr" refers toi the timewheii' the 
party makes bis application for the benefit of the statute, therefore, un- 
der the ameûded act, the pliaîntiff can begin the enumeràtion pf the three- 
year periods with August 29, 1870. This would be true if the statute 
is rétroactive in its opération, but the use of the word "thereaftèr""does 
not affect that question. Tbe purpose of the original and amended sfat- 
nte is that there shall be fuïnished so often, to thpse who bave ipst limbs 
îri the service of the Uhîtèd States, àrtificial limbs, or the équivalent 
thereofin money. In the original statute, the words "every five y ears 
thereaftèr" were used,, and the meaning theréof was that, when due ap- 
plication bas been made under the statute and the régulations made by 
the surgeon gênerai, then the party beçame entitled to a liirib, or tKe 
money commutation therefor, and evqry, five years thereafter be would 
become entitled to another limb, or the money value thereof, atid the 
word "thereafter" only indicated the time when the period fixed in the 
statute began to run in bis favor. Up to the adoption of the actbi^Mârch 
3, 1891, the plaintiff, therefore, was ^titled to a limb, or the coiinmu- 
tation therefor, for every period of five years, begiilning with thë 'date 
of bis application, to-wit, August 29, 1870. On the 29th of August, 
1890,' her^ceived the commutation payment then due him, and a new 
period of five J'ears then begto to ruh.^ ;By the amendment of 1891^ the 
jength ofthesBi periods iâ r^duced from five to three years, and the plain- 
tiff, therefore, wiU bé entitled to new limbs, or the money value thereof, 
in August, 1893. In the case of Ely Vi Holton, 15 N. Y. 595, the court 
of appeajle had occasion to eonstrue the effect of an amendmrait'made in 
the samâ form as that adopted in the présent case, — that is, by dëclaring 
that, asamended, the. seetjon will jead as follows, and then settingforth 
thesection in full; and the: conclusion isreâched tliat *Hhe provisions 
of th.e section which are rejwated are to : be considerèd as haying beeU' ike 



656 FEDEBAL REPORTEE, VOl. 48. 

law from the time they Tfere first enacted, arid the new pfovîsîona are to 
be understood as enacted àt the time the ametided act took efifect;" in 
other words, the amendaient is not to bé given a rétroactive effect. Be- 
lieving thisto be the proper construction of the statute in question, and 
that it cannot be beld that the amendment was intended to be rétrospect- 
ive, it foUows that the demurrer to the pétition must be sustained; and 
it is 80 ordered. 



Wai^eb r. GoocH eJ. al. 
(CtrcMit Court, N. D. IlUnois. February, 1881.) 

1. BALE-tWaBBANTX— BbANDS of MBÀ.T. 

A dealer In cured nieàtEi lu Chicago agreëd t)ii wrlCing tb furnish a dealer In pro- 
visions in Ltveirpool "75 -boxes Kingan's Cuniberliand Cuf bacon," and "80 boxes 
Thall0;n'8 &ta9prd midd^ep, • • * goods ail warranted to be of choicest quality 
of gradé and Dr4nd, or sale to be voîdëd, and gqods to be sold for account of " the 
seller; ; Both'of the packera mentioned wers puttiÀg up brands of tueat exclùslvely 
tpr tl)e Liverpool market, whloh bore thelF respective names, ^nd other brands, 
«Ithotit their naines, for tbe gênerai mdrkei. The seller fùrnlshed the latter 
■ ■ . brands. ï beir «luallty was equal to that Of the others; bu;tthose bearingthe pack- 
ers' nameshad a flrst-class repijtatlon lntheWverpooln}arket,^ndalwaysbroaght 
a better tfribe thére, the othètepelng rated as 8éc<Jhd-class. Similar oontracts were 
filledb}? Qtber dealers by fumishing the same mèàt. Helâ,tbattherewasabreaoh 
of the warranty. , ,- . 

& SÀME— EVIDBNpB. 

Th«f^èt' that the brandi bôairtng the paoters' names were nOt for sale by bro- 
kers geneçally, butonly l^ . their designated agenljs.in Liverpool, wà» no proof that 
Buch brands were not intenoea.by the contract, when it did not appear that the 
purchaser was'aware of thai f act. 
8, Same— Efbbctî op Rbcbiving GOods. 

Nor is it.a défense that the purchaser received the goods after being notified by 
the bills Of lading tbàt other brands were furnlshed, since the contract gave hlm 
autboritylnsuch event to recelve and sell the goods on the seller^ acconnt. 
4. Bame— Effeot of Patina Dbaft, 

Acceptance and payment by the purchaser of draf ts drawa upon him in payment 
tberefor, after be became aware of the breaoh of controoti were not prejudloial to 
hlm. 

At Law. 

Edward A > Dîcker, îoT TplaîntiS, 
; Joseph Wrighty for défendants. 

Blodgett, J. This is an action on a guaranty by défendants on the 
œûe of a quantity of méats to plaintiff. Plaintift', in November, 1876, 
-was a dealer in provisions 'in Liverpool, England. Défendants were 
dealers in cured méats in the city of Chicago; and one R. H. Rose was 
agent for the défendants in Liverpool. On the 24th of November, Rose, 
as agent for défendants, by contract in writing, sold to plaintiflf "75 
boxeà Kingan's Cumberland Cut bacon," for shipmeut from Indianapolis 
during; November, at 42 shillings per cwt., and "50 boxes Thallon's 
Stafiford middles,"àti44 shillings per cwt.; "goods ail warrantëd to be 
of choicest quality of grade and brand, or sale to be voidedi and goods 
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to be sold for account of Gooch & Barber." At the time this sale was 
made, Kingan & Co. were packers of méats in Indianapolis, Ind., and 
John Thallon was a packer of méats in Chicago. Kingan & Co. put up 
for the Liyerpool market a brand of bacon marked " Kingan's Packing 
Go, Cumberland Cut Bacon, Indianapolis, Indiana," which was for- 
warded exclueively to an agent of Kingan at Liverpool for sale there. 
It, was not in the hands qf gênerai brokers hère for sale. Kingan also 
put up another brand of bacon, marked "Taylor's Cumberland Cut Ba- 
con,, Indianapolis," which was in the gênerai market, and boqght and 
sold through brokers hère ftnd abroad. Thallon put up a brand, of 
j^piicidles" for the Liverpool market, and forwarded them only to his 
agept-, at, that place, marked "John Thallon's Stafford Middles," and he 
also p9st up another brand, marked "Empire Packing-House Stafford 
Mjidflles," which were also in, the gênerai market, like Taylor's bacon. 
The proof leaves the exact wording of thèse brands somewhat in dpubt, 
,bu,t makes it clear and .undisputed , that one of the bacon, brands bore 
thç.najîjLpof Kingan, and one of the Thallon brands bore tlie name of 
Thajllon; ;;The défendants fllled this contract by shipping to plaintif^ 75 
)bp3;^s qf "ijacon" raarke|d with the Taylor brand, instead qf the Kinaan 
brand, a^d 50 boxes ",middles" branded with the Empire Packing- 
House brand, instead qf the Thallon brand ; but the propf shows triât 
the ",bacon" was in fact packed by Kingan & Co., of Indif^napolis, and 
the "middles" were in' fact packed by John Thallon, and that the qual- 
ity qf the goods was equal to those bearing the names of Kingan aûd 
Thallon, Àt the time of shipment, défendants drew on plaintiff at 60 
days' sightfor the purchase price of the goods, less the freight, and the 
draftswent forward with. the bills of lading attached, describing the 
goods, and défendants also forwarded to plaintiff by mail, at the timeof 
shipment, invoices of the goods, describing them by their brands or 
marks. Plaintiff accepted and paid the drafts in the due course of bus- 
iness, and on the arrivai of the goods paid the freight, and placed them 
in the hands of a broker to be sold, and brings this suitto recover the 
différence between the proceeds of the goods and the amount paid for 
them ; plaintiff assuming that under the contract he had the right to sell 
the goods as the property of the défendants, if they did not answer the 
guaranty. 

The qnly question in the case is whether défendants had the right to 
fin their contract with any other brands of méat than those bearing the 
names of "Kingan" and "Thallon," respect! vely. The proof shows 
clearly that, the brand of bacon known in the Liverpool market as 
"Kingan's Bacon," and t}i,e brand of middles known as "Thallon's Staf- 
ford Middles," "had a flrst-class réputation, and always brought the top 
piarket price," in Liverpool, and that the "Taylor" brand of Kingan's 
bacon, and "Empire" brand of Thallon's middles, were rated as second- 
çlass goods qf those packers, and that on the arrivai of thèse goods at 
Liverpool the "Taylor" brand of bacon was worth in the market 38 to 
40 shillings per cwt., and the "Empire" brand of middles was worth in 
the same market 40 to 42 shillings, whUe Kingan's bacon, branded with 
V.48F.no.8 — 42 



658 FEDEliM"ÉÈ?OETER,- vol. 48. 

Kingan^;tik|ptà'r*as worth fro'& 4'5 td 46'shîliïti^s pèrciwÎM' ànd Thal- 
ioffs •raîidrës, Hèàrifag hîa'nlîm^-in thé brâîid, were '■w<brth"48, to 50 shil- 
lings pet Cwt.^'llié contràcÉ'èàlls for "the'choiccstquàlityOÏ grade and 
brand," ànd/ftbtwïthstaridmè'^thè pt-qpf in this case téndiïig to show thîit 
contràcts oF^Èis kihd wérè ffllëd by other dealers, ait aboùt the time this 
contract Was tna^é, by the shîpmént of "Taylor" ànd "Einpite" brands, 
I am pf thè opîiiiion thatthetrue construction of the contract câlled for 
thè çhoi'beigt brahd of Kingàn's bacon and Thallon's riiiddlès; and the 
^itopf sKôws iHkt the choicést br'ânds pf those packers were those bearing 
thM'f' Respective natnes. The goods fôrwftrded were not b!f those brands, 
aiid tnère wàs, tlierefore, ai breach of coittràct. But it'Js titged that the 
goodià'ÎJrahtieji^ With the iûdividual nâi^è& of thesè packéte were nbt for 
sàile by^ bïokei^ géùerally, aiid thereforé the parties to thé cdntract riaust 
bl? pi^éstifùèd to bave meaht thé class bf gbods which were s6 for sale by 
brôjiièts: The i^ply to this is tiiat thére is; no prôofin the case tending 
,tb shoiw thàt th^ plaintiffki^e^ that only -certain ageùtàpf Kingan aûd 
Thaljèn wèré authbrized to Sèll goods bèariog their itidividiial uames as 
part 'ôf'the braM. The bôoks aire full pf 'càseS showing that parties bave 
b6éi\' éoptipelled Ï6 pay daniagé$ for the npii'-perfoitmahçe of contràcts fot 
thé salé pfpropérty whicfa they did not pwn or control at the time they 
pretén^ed to make thé ' Sale. ■ ' So, if the' défendants in this case saw fit 
to éntèijî'nto 'a contract tbëell goods théj^ could noidéliver, their inabil- 
ity to perfonii their undbrtakîng is ho défense; althoùgh the proof as to 
T^noliad the sàlè ôf thèse *' choicést bitoitls" hassome bearing upon the 
çîùestiôn ais t» what vràB icnéant by thé térms' uséd in thé cPQtract. But 
thé ptbbf îeàves no doùbt in piy mind thiat the true meaning of the terms 
used' requires the contract to be fiUed With goods bearing the individual 
Kingat and Thallon brands. ' ■ 

It 18 ûlso urged iq behalf 6f défendants that plaintîff had notice, by 
the bills bf lading and itivoicéâ, of the brands of goods forwarded to him, 
and that he should at' orice hâve rèfûsed to receîvé the goods and pàiy 
thè drafts'îf tbéinvoiçés bf thé goods shipped show that they weté npt 
of thé brahd called for' by' the contract. I dô not think this was thé 
duty orTight of the plaîtitiff under thiô épûtract; The contract provides 
thkt, if the goods are bot of the braiid and gradé càlled for, the sale is 
"to be voided, and the goods sold for account" of défendants. This, in 
éfîéct, made the plairitiff the brpker' of deféndahtsj and it became bis 
diity'tb sell the goods fôr défendants' icicbunt, and tP apply the proceeds 
tp thé paj'meht'of bis advances, as far as they wpuld go. The contract 
'may beëaid to be sélf-àifjuîèting, and ptb^^ided by îts owrt terms for the 
cotitiç^eiidy bf the gpods àôt meeting the guârahty,— a very wise and 
propéf provision, cohsidénng the circunastancôs unda* which sueh con- 
tràcts 'dre made, becansè, but for this provision', if thfe goods were not 
éuch asTéspondéd tp thétefiris of the contract, the plaiiitiff would bave 
had àH^ht'to teject them,' rind they'would hav'e bëen left in a foreign 
'port, i)érishable, and pérhaps ruined, pr largely detériorated, before no- 
tice coqld be given to;thepwner. ItWs,therefore,wise tô putinto the 
contract a provièion tHàît thé piaintiff- should 'dispoée bf the goodâ as à 
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broker for the diefendants at the best p'rîce he could get If the proceeds 
were insufiBcient to pay advànces arid expenses of sale; then défendants 
are liable for the balance. 

It is net, perhaps, iiecessary to pass upon the question as to plaiutiff'a 
obligation to accept and pay the drafts in case the goods did net answer 
the contract, although I incline to the opinion that under tbis contract 
it was his duty to do so. He certainly bad the right to accept and pay 
défendants' drafts drawô upon bim, and on which drafts défendants bad 
obtained the money, upon the faith tbàt tbey would be so accepted and 
paid; and bis refusai to dû so might bave worked most serions injury to 
défendants' crédit, by dishonoring tbeir paper in a market where it was 
of thé utmost importance to them to keép their crédit good . 

I am, tbèrefore, of opinion that plaintiff bas made a clear case of right 
to recover, and sbould bave judgmeût for the amount due; being the 
différence between the prioe paid for the goods under the contract and 
tbe net proeeeds of the sale. Judgment for pilaintiff. 



Shippbn V. BOWEN. 
(Cirevit Court, D. Colorado. February, 1888.) 

DM»IT— Plf^ipiNO irm PlIOOTS— SOIBNTEB. 

ÙDdçr a 'déclaration exdeUctn, charglnf; that défendant, to Indnoe platntiff to 
puiriibase «iertain bonds, i«presentéd tbem to be genuine and valid, wbereastbey 
■wate in fart wortbjess f orgerles, tbere can be no reoovery except upon proof that da- 
tendant knew Ibëm to be forgeries, or that he ezpressly represented them to be 
geuùine.' ' 

At Law. Action of deceit. r . 

McCrary, J. Although tbis case was tried before tbe district jndge, 
at bis requesti and with the consent of the parties, the motion for a new 
trial bas béen subrnitted to me. It is an action exàdicto in the usual 
form of a déclaration for deceit. The complaint charges that, to ibduce 
plaintiff tot purchase certain boridsj tbe défendant represented that tbey 
were genuiné and valid bonds, whéreas, in truth and in fact, they were 
wortbless forgeries. The court charged the jury that it was necessary 
for plaintiff to show t bât tbe défendant, at, the time of the sale of the 
bonds to plaintiff, misrepresented the facts conceming their genuineness. 
In other words, the court was of the opinion, and so charged the jury, 
that plaintiff could not recover in tbis action by merely proving a sale 
of the bonds to him by défendant, and that the bonds were forgeries. 
It was held to be necessary to prove knowledge on the part of the de- 
fendant of the forged character of the bonds, or an express misrepre- 
sentation conceming the fact of their genuineness. The counsel for plain- 
tiff insists that in such a case as tbis no sdenter need be alleged, nor, if 
alleged, need be proved. I am unable to concur in the soundness of tbis 
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proposition. The contention ; of the plaintiff's counsel is that, beeause 
the mère dale of the bonds renderéd the seller liable upon .»n inlplied 
warranty of their genuineness, he is equally liable for an' iolplied tort. 
Bût thia argument fails to note the distinction between an action upon 
an implied contract of warranty of the genuineness of the bonds sold and 
an action for deceit or misrepfesentation sounding in toït. : It is impos- 
sible to conceive the ideaof a tort as separate and apart from an inten- 
tional wrong and injury, or such: négligence orother miscondiict as nec- 
essarilyito imply such wrong or injury. A scientep is thevery gist of a 
tort. ; Tô'^y that one toa^ reCover iii tort without proying a scmter, is 
to saythat he may omit from his proof the chief élément of his case. 
No doubt there may be cases, of express warranty upon which an action 
of tortonay be founded. Of such a charaçter was the c&m :of. Schuchardt 
V. .iliJCTiSjJcited by the plaintiff'tcounselt reported in 1 Wajll.' at page 359. 
That, was. a» action for false'jvarranty ofthe quaîity of pessonal property 
sold by the defendant.to JJhp'.plaintiffjiand it washeld to bei.enomgh for 
theplaintifif to prove the warranty, and that it was false, without proof of 
&scienter. There are doubtless numerous cases to be found in the books 
in which it is asserted that the holder of hegotiable paper, by the mère 
fact of offering it for sale, confirms its genuineness, and represents that 
it is duly executed, as it pjjrports to he--! rJ^t this is not the sort of con- 
firmation or misrepresentation that amounts to a tort. It is a misrepre- 
sentation within the nieaniog of the law of contracta; ;8md in the purview 
of that law it is immaterial whether it be true or false, because there is 
an iijflplied ,cqp,t^act. It.is not, howeverj a false rèpreseiïtsttion', within 
the meamngof the law of'tarts, upon. which an a!eti6h «B/flsZîcîfo can be 
mkihtained,.,',I,do not, think that any of the cases «ited by* plaintiff' s 
counsel support the proposition that it is not necessary to prove intent 
to injure or defraud in such a case as the one now under considération. A 
party cannot be guilty of a tort, within the prdper signification Of that 
term, who is innocent of ail intent to injure or defraud. If the présent 
plaintîff,*aftef his purchàséoîthe bonds in question from défendant, ônd 
in perfedt ignorance of their fraudulenteharactery bélieving ihem to be 
valid and genuirie, had in^od faith, sold them to a third party, he would 
hâve been liable upon the contract because of thé warranty bfi genuine- 
ness vfhich thelaw impliesy but not, in tny judgment, intort/ifor having 
knowingly, intentionally; and willfuUy injured and defrauded the party 
to whom he eold. Such being my view of thé law, the motion for a 
xiew trial must be oven-uled, and it is so ordered. 
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City of Le Mars». Iowa Falls & S. C. R. Co. et al., (three cases.) 

(Circuit Court, D. Iowa. May, 1882,) 

Kemovai, ov Causes— Sepabable Conteovebst— Condbmnation Procbedinos. 

A proceeding by a olty to condomn certain laads, in whioh a citizen of the same 
State with plaintiffi owns the fee, while a citizen of a différent state holds a çerpet- 
ual lease, is not a separable controversy wlien the main question is as to the right to 
condemn; and the non-resident défendant cannot remove hispartof thecontro- 
veisy from the state to a fédéral court. 

At Law. Proceeding to oondemn lands. On motiou to remand the 
«anse to the state court. 

Barcroft & Gatch and Q. W. Ayer, for plaintiflf. 
John F. Dwicom^e, for Illinois Cent. R. Co. 

MgCkaby, J. This proceeding was instituted by the city of.Le Mars 
in the state court for the purpose of condemning certain real estate within 
the corporate limita of the city for street purpoaes. The défendant the 
Iowa FaUs & Sioux City Railroad Company is the owner of thé iiee of 
said real estate, and is, with the plaintiS", a citizen of Iowa. The de- 
fendant the Illinois Central Railroad Company is the ow^ner of a perpét- 
uai lease upon said real estate, and, being a citizen of Illinoisy'has.re- 
moved the case to this court, claiming that there is a controversy /whoUy 
between it and the plaintiff, which can be fully determined as between 
thena. The record shows that the principal controversy is as to the 
right of the city to condemn and take this particular real, estate for 
Street purposes. A secondary controversy will arise, if the right of con- 
demnation is upheld, as to theamount of damages tobeawarded., Itis 
plain that the city has a right to proceed to condemn land for street 
purposes against ail who hâve an interest in it, and especially againat the 
owner of the fee. If it were conceded that two separate suits conld be 
maintained, the one against the owner of the fee, and the other against 
the lessecj it will scarcely be contended that the city could be obliged 
to divide its action in that wây. The law looks with great disfavor upon 
any rule that will increase litigation by multiplying suits. It is now 
settled that ao much of the act of 1866 (Rev. St. § 639) as expressly au- 
thorizes the splitting of a case, and the removal of a part of it to a fédéral 
court for trial, leaving another part in the state court, is repealed by the 
subséquent act of March, 1875. If any part of a suit is removed, the 
whole must be removed. The question remains to be determined, in 
what class of cases, if in any, can a cause be removed, where some of 
the parties litigant on opposite aides are citizens of the same state, and 
others are citizens of différent states? The rules by which we are to be 
governed, so far as they bave been settled by the suprême court of the 
United States, may be stated as foUows: 

1 . If the parties to the suit can be placed on opposite aides of the real 
controversy, disregarding the mère form of the pleadings, so that ail on 
one side are found to be citizens of différent states from aJl on the other, 
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the cause may be rernoved under the first clause of the second sectioQ 
of tbe acfeofMaroh 3, 18751 E0moval Cases, 100 U. S. 467. ï 

2. Where a suit enibraces two distinct controversies, one of which is 
between citizens of diiferent states, while the other is between citizens 
of the same state, if the former is a separable controversy which eau be 
fully det^^îçfed without tb^: présence of,^he, parties to the latter, then 
either of the; parties to the former may, uader the second clause of the 
above-mentîonéd section, rémove the whble case. Barney v. Latham, 
103 U. S. 205. :^ 

3. But congress bas not provided for the removal from a state court 
of a suit inwhich tbere is a'COritî'overëy'n<l)t whoUy between citizens of 
différent states, and to the full or final détermination of which one of the 
indispensable parties, plaiûtiffs or défendants, on the 6ide seeking tbe 
removal, is a citizen of the fisime state with one or more of the parties 
against whom the removal is asked. Bkike v. McKim, 103 U. S. 336. 

4. To aUthorize a removal 'under the first clause of tbe section above 
mentioned; ail the parties pn one side of the controversy must be citizens 
of difiîerent States^om ail the parties on tbe other; and, to authorize a 
removal nnder the second clause of that section, there must exist in the 
suit a séparai» atid distinct cause of action, in respect to which ail the 
necessary. parties on one side are citizens of différent states from those 
on another. Hyde v. Ruble, 104 U. S. 407, (January, 1882.) 

We arç therefore to détermine in eaèh case whether the controversy 
arising between^ citizens of dift'erent states is a distinct and separate cause 
of action.' No gênerai rulô for determinittg this question bas been laid 
down bytbfe suprême courtj and it would, perhaps, be difficult to form- 
ulate one that wioùld be applicable to ail cases. In the présent case tbe 
plaintifi' broughteuit against two défendants, ohe of which is a citizen 
of tbe same state with plàintiff. Thé cause of action is against both ; 
the proof must be precisely the same as to both, and tbe judgment, in 
so far as it-fâtablishes the right of condemnation, must be against both. 
Eaob might ha »iè a separate Claim fordaoiages; but that is a subordi- 
nate controversy', and one which cannot be oonsidered until the main 
question is determined. Until otherwise. instructed by tbe suprême 
court, this court'will hold that in sucha case the plàintiff cannot be 
obliged to litigate with both or either of the défendants in a fédéral 
court. The cause of action against one of the défendante is not separate 
and distinct from that against the other. The controversy is single, and 
not divisible^ within the raeaning of the rùle laid down by the suprême 
court. If a Jîârlyibrings a suit in a state court against two or more de- 
feradants, upoiï/a.éauseof action of such a character that be bas a right 
toproceed togudgmtent against ail, andwhère the same proof applies to 
alli itis not' a'idivisibïe'OB separable cootrbversy. It fbllows that the 
motion to ïemand amist be sustained, attd it is so ordered. This ruHng 
applies to two other cases between tbe awde partieSjin which similar 
nbiotions bave Ibeen sabD(tittedv 
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KELiiEY r.' Centrai.' Raiuroad OF loWA. 

iCifmit Court, D. Jowa, C. D. October, IÇSS.) 

1. Death bt WRONGirnL Act— Mbasubb of Damages. 

In an action for Wrongflil déath under the ïowa statute the reoovery Is to be 
measured by the amount whicU would prdbably havoi baen saved to décèdent'» 
estate if lie had lived. taking into <!onsideration his occupation, âge, bealtb, and 
habits as to industry, sobrîety, and économe, the amoùnt of hïs pro^jerty, and thâ 
probable duration of his Ufe. I : ' 

a. SaMB— Pain AND SUFPEEIKS, 

No damages can be given for the pain and au&ering.ol thedeceased, nor the 
wounded feelings or grief of his félatives. < 

Ât LaW. Action by Mary Kelley, administratrix of the estate of 
Nicholas Kelley, for damages in causing the death of her intestate. 

The main question determined in this case was as to the meaaure of 
-damages, and the report was limited to that part of the judge's charge 
4o the jury which bears «pon this subject. MeClain's Gode lowa, § 2526, 
provides that " ail causes of action shall sarvivei and may be brought 
notwithstanding the death of the person entitled or liable to the same." 
Section 2626 provides, among other things, thaf'when a wrongful act 
produc^ death, the damages shall be disposed of as Personal property 
belonging to the estate of the deoeased, except that, if the deceased 
leaves a husband, wife^ child,:or parent, it shall not be liable for the 
payment of debts." i ; 

C. H. Gutch, for plaintiff. 

Blair & Daly, for défendant. 

McCkaey, J., (oraUy char ging jury.') If you find for the plaintifif you 
will assess her damages at such jusf and reasoilable sum as will com- 
pensate the estate of the deceased for the loss occasioned by his death. 
In determining what this amount shall be, in casé you come to the ques- 
tion of damages, you will consider the circumstances of the deceased, 
hi8„jÇ)çcupation, âge, beâltbi habits as to jndustry, ^obriety, àûd écon- 
omy, thé amount of his property, if any, and the probable duration of 
hiâ Ûfè, a:nd froin thèse élément? y on will détermine what his annual 
income during life would probably haVe been which would bave been 
jsaved to his estate, and not expended, and a gross sum wjiich would 
hâve producéd a like income at interest will be a proper sum to be 
allowed as damages. I do not say that you are obliged to find the amount 
by this process. You may exercise yoûr discrétion as to the ûiode of 
arriving at the value of the life of the deceased to his estate, but that 
value, when ascertained and fixed by you, niust be the siim of your 
verdict. This mode is suggested as a convenient one, which you can 
adopt if yOu choose. 

;; In a cjase of this oharacter you are not to take iùto account the pain 
jandisufièring of the deceased, nor thè woundedfeelings or grief of his 
lelatives, in fixing the damages» What you are to àscertaini and by 
your verdict décidé, if yoU come to the question, is what, accordingto 
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the évidence, would hâve been the probable pecuniary benefit to the 
estate of the deceaséd from the •côiltinuance of hislife. This you are 
not expected to détermine with accnracy, as that would be impossible; 
but you are to fix, aecording to your beat judgment in the light of the 
évidence, what the amount would probably hâve been. Reasonable 
probability is ail that can be expected in such a case. No arbitrary 
rule can be laid down. The éléments which enter into the question of 
the: valpe of a life to the estate of the decçased are so varions that the 
matter must be left, under proper instructions from the court, to the 
Bound discrétion of the jury. The purpose of the statute under which 
this suit is brought is compensation. It is not the loss of the deceaséd, 
but the loss of the estate, which is to be estimated. The purpose of 
the statute; is to make good to the heirs or représentatives of- the person 
killed that which they hâve probably lost by bis death. ' Tô ascertain 
this it lis of course necessary to take into view ail the facts and cir- 
cumstonces which bear upon the question what bis accumulations would 
probiably bave been. Aînong the questions proper to be considered in 
.the lightibf the évidence are the following: Had the deceaséd, pre- 
vious ta his death, saved his earnings? Had he contributed to bis 
m otherfe; support? Washeaspber, industrious man, or was he habitually 
intemp^ràte?. Waa he econoinical, or was he a spendthrift? From ail 
the faets amd circumstances, if he had lived, what sum, if any, would 
he probably hâve accuraulated in the course of an ordinary life-time, ta 
be left to his heirs? 



Matthews V. Westphal et al. 
(Circuit Court, D. lowa, May, 1880.) 

1. BA.NEBCPTCTi—l'sBFBnKNOB (xr Cbeditob— Chàttel Hobtoasb. 

' Ber.'St. I7.'3. §Sl28,pirovidlng tbatan^conreyaDce by a debtor In contempla- 
tion of insolT^cy, and witt intent to prefer any credltof, shall be void if mado- 
, within four paontbs before tbe.filing of a pétition in bankruptoy, does not apply to 
■ a chattel mortgage madé with sach intent before the four months, but, by agree- 
}i ment, kept from record until within that time. 

2. Bàms, 

The gi-^iiig ol a chattel mortgage witb intent to create â préférence is invalid 
' when i&ade Within the four moutas. 

In Bankruptcy. On appeal from the decree of the district court. 

J. W. Shidds, for plaintiff. 

ShiraSyVanrDvsee & Henderson, ioT defend&nia. 

McCeaby, J. This is an appeal from the decree of the district court 
in a prooeeding in bankruptcy. The suit was brought by plaintiflP, aa 
assignée of one Jorgenson, a bankrupt, to set aside a chattel mortgage 
executed by thebankrupt to défendants, and to recover the value of th& 
property conveyied thereby, qpon the ground that the same was fraudu- 
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lent, at common law, under the statutes of lowa, and under the bank- 
rupt act. The court below held as follows: (1) That the chatte! mort- 
gage was bonafide, and net fraudulent at common law or under the lowa 
statutes. (2) That it gave défendants such a préférence as is forbidden 
by the bankrupt act to be given to any créditer within four months from 
the time of the filing of the pétition in bankruptcy. Rev, St. § 5128.' 
(3) That, said préférence not having been given within said period of 
four months, the plaintiff could not recover. 

I hâve no difBcult^r in affirming thèse rulings upon the first two prop- 
ositions. The conclusion upon the third was reached by the leia^ned 
district judge, as appears from his opinion, not without much hésitation, 
The doubt grows out of the fact, which appears from the évidence, that 
the chattel.mortgage in question, though executed morethan four months 
prior to the filing of the pétition in bankruptcy, was, by agreemept be- 
tween the parties, kept from the record until a later. period,, and, was 
filed for record within the four nionths. It appears that this agreement 
not to record was made to prevent the institution of proceedings , in 
bankruptcy by other creditors of the mortgagor. Under; thèse circum»- 
stances, did the. four months begin to run from the exécution of the 
chattel mortgage or from the recordirig of the same? It was héld 
by this court in Barris v. Banh, i Dill, 133, that in a case wherë a deed 
of trust was kept off the record, to prevent the knowlédge thereof from 
Goming to other creditora the four-months limitation did not be^^in to run 
until the filing of the instrument for record. This décision would be 
followed as settling the rule for this court were it not that certain décis- 
ions of the suprême court are brought to my notice which seem to es- 
tablish a différent doctrine. This makes it necessary to examine care- 
fully thèse décisions, since, if the case oî Hairis v. J5anfc cannot be har- 
monized with them, it must of course yield to them as the superior au- 
thority. The cases cited are Bernhisd v. Mrman, 22 Wall. 170; Baioyer 
V. Turpin, 91 U. S. 114. And it is insisteà that thé doctrine ■ ofth«se 
cases is supported by the case of Bmn v. BrooJçmire, decided by Mr; 
Justice MiLLEB in the circuit court for tbe eastern district of Missouri. 
1 Dill. 24. In Bemhîsel V. JFlrman thia précise question did not iarise, 
but the court laid down the gênerai doctrine that, in order to bring a se- 
curity for a debt within the provisions of the bankrupt law, it is neces- 
sary that ail the prescribed conditions should concur. And it was said 
that araong thèse conditions "thè cardinal oneis that the security should 
be given by the bankrupt within the time specified," and with the view 

'E«v. St. U. s. % 5128: "If any person, being Insolvent, or In contemplation of lu- 
solvenoy, within four montlig before the filing of the pétition by or againat him, with 
a View to give a préférence to any créditer or person having a claim against Mm, or 
who is under any liability for him, procures or sufEers any part of his property to be 
attached, sequestered, or seized on exécution, or makes any payment, pledge, assign- 
ment, transfer, or oonveyance of any part of his property, either direotly or iiidirectly, 
absolutely or conditlonally, thé person receiviUg Such payment, pledge, assignment, 
transfer, or conveyanoe, or to be beneflted thareby,:or by suoh attachment, having rea- 
sonable cause to believe such person is insolirent, and that such attachment, payment, 
pledge, assignment, or conveyance is ma^e in frànd of the provisions of this title, tha 
same shall be void, and the a8«iignee may rëcdver tfie property, or the value ot ti, from 
the person Borecelvingit, or BO ta bebeheâted;" > ' , > 



6ë6' FEDERAL EBPOBTEE, VOl. 48- 

to giving orie or more creditors a préférence. The court further said : " It 
îs àëjbaitic^ the purpose 6f the làw to sustain ail valid claims arising be- 
yoiid thfe time specified, as it is to strike down the frauds within tha|; 
time wîiich it detiounces." The case chiefly relied upon by appeliee i& 
Sawyerv. Turpin. The facts in that case were briefly as follows: The 
pétition in bankruptcy Waë filed October 22, 1869. On the 15th of the 
preeeditig May the bankrupts had conveyed to Turpin the property in 
controversy by an instrument in foim a bill of sale, but in substance a 
lùbrtgflgè,' to secure a large debt. This instrument was not recorded, 
ahd it' wàs insisted that it was kept oËf the record and kept secret by 
agréement between the parties to it. On the Slst of July, 1869, the 
biankrupt «xéCuted a mortgage to the same party on the same property, 
and tb sécufe the same debt. It was nothing more than a change in the 
form of thé ëecurity, and therefore, if thefirst was void, so was thelast. 
The court' said, speaking of the original bill of sale: 

"Having bèed executed more than four months before the pétition in bank- 
rtiptcy i)?ai Bled, there is nothing în tlie case to show that it was in valid. 
True, it was nbt recorded, and it may be doubted whether it was admissible 
torecordi trtie, no possession was tafeen under it by the vendee; but for neither 
of thèse reaspns was it the legs openitive between the parties. It might not 
hâve beep a protection against attacbing creditors, if there had been any; but 
there were none. It was in the poWer of Turpin to put it on record any day. 
if the reeording acts apply to such an instrument, and equally within his 
powéi-tbtake possession of the property at any time before other rights against 
it had accrued. Thèse powers were conferred by the instrument Itself, imme- 
diately oh Its exécution." 

Aûd the cbùrt further say: 

"It bas bèen argued, howëver, on behalf of the assignées, that the bill of 
sale of May 15th waS an insufficient considération for the mortgage, because, 
as alleged; there was an agréement between Bachelier and Turpin that it 
should nottbe recorded, and should be kept secret. If the f act were as alleged, 
itJs not perceived that it woûld be of any importance, for it is undeniable 
th^t the bill of sale rested on a valnable considération, to-wit. the debt of 
^7,839 in gpid; due to Novell! & Co. ; and it is nol denied that it gave to 
Turpin the right to take possession of the property described in it, It was 
therefore a valukble secùrity, even if there was an Hgreement not to record 
it. If it be said faihire to put it on record enabled the debtor to maintain a 
«crédit whicb'he onght not to hâve enjoyed, the answer is that the bankrupt 
act was not intetded to prevent false crédits, Its purpose is ratable distribu- 
|^on« ' But the ei^idence does not justify the assertion that there was in fact 
any.agreeme^t thatthe bill of sale should not be recorded, or that possession 
shoiild not be taken utider it." 

; In Bean y^ Brookmire, Mr. Justice Mih^er stated the rule by which to 
Cbnstrue the fiîtii section of the bankrupt act as follows: 

' "The acts mêntioned In' the section are not such as were forbidden by the 
common law^flj; gèherally b^ the statutes of the states. Nor are they acts 
which, in their essential tfajure, are immoral or dishonest. For a man who 
is jnsolventé or apprpaebing insoivency, to pay a just debt, is nut morally 
wrong, nojç î(ra|9 jtïprbiddèh by any law in this country previous to the bank- 
rupt act; flîn(i» thougb a préférence of creditors, by transfer or assignment of 
property by an iusolvént, mày sometimeS be uujust to the other creditors, it 
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was not forbidden by manjr pf the stateç. Itis very certain that sueh. a préf- 
érence may consist with the highest obligations of morality, and under cl|-- 
cumstancea wliieh any one can imagine it may be tlie dictate of the piirest 
justice in référence to ail cohcerned. Thè careful and diligent framers of the 
bankrupt act were f uUy awàrë of ail that has just beeii said. But they were 
aboatto fraœe a System of laws, one main feature of which was to provide 
for thé distribution of the property of an insolvent debtor among his cf^dit- 
ors, and they udopted wisely, as the gênerai and pervading: r^le of distribu- 
tion, equality among creditors, But they found that this geosTal principle 
could not, without hardship, be made of universal application. When a cred- 
itor had obtained by fair means a lien on any property of the bankrupt, that 
lien dught to be respected. If he had so obtained payaient of the wbole or a; 
part of bis debt, the pay ment ought to stand . Thèse exceptions to ttie geni' 
eral rùle of distribution were, however, liable to b« abuised, and might be 
used to defeat the purposes, of the bankrupt law. Thé bankrupt, knotving. 
that he must soon be helpless, would désire to pay orsecurefavorite ereditot^. 
They, knowing his inabilïty to pay, and his liabllity to be called into a bank-; 
rupt court, would naturally désire to séctire themselves at the expense ot 
other croiitors. In this dilemma, congress said we cannot prescribe any ruie 
by which a préférence woiild be held to be morally rightorwrong, and it would 
be fatal to the administration of the law of distribution to permit sueh a 
question to be raised. We wUl therefore adopt a conventional rule to déter- 
mine the validity of thèse préférences. In ail cases where an insolvent payjt 
or secures a créditer to the exclusion of others, and that créditer is aviràrë 
that he is so when he receives it, lie shall run the risk of the debtor's contin- 
uance in business for four months. If the law which requiies equal distribu- 
tion is not calk'd into action for four months, the transaction, if utherwise 
honest, shall stand; but if by the debtor himself, or any of his creditors, that 
law is invoked within four months, the transaction shall not stand, but the 
money or property received by the party shall become a part of the common 
fund for distribution." 

The doctrine of thèse cases is still farther illustrated by the case of 
Clark V. Min, 21 Wall. 360. It is, I think, quite évident, irom thèse 
authorities, that the suprême court does not regard the four-months 
limitation as an ordinary statute of limitations, analogous to statutes 
regulating the time within which actions shall be commenced. 

Counsei for appellant refers to the case of BaHey v. Gtoeer, 21 Wall. 
342, where it is held that the second section of the bankrupt act, which 
requires that ail suits by or against an assignée in bankruptcy shall be 
brought within two years after the cause of action accrues, is a statute 
of limitations, and to be construed as other statutes of that class. But 
there is a clear distinction between that section and the one now linder 
considération. The former fixed and limited the time within which 
suits could be brought, and was therefore clearly a çtatute of limitations, 
pure and simple. The latter describes the acts which shall constitute a 
fraudulent préférence, and has no relation to the matter of limiting the 
time for bringing suits. It is not a statute of limitations within the 
usual and ordinary meaning of those terms. In describing the acts 
which will amount to a préférence, congress has seen fit, in this section, 
to make the time when the préférence is given an e^sential élément. It 
must be "within four months of the filing of the pétition by or against 
the bankfupt." No exception is expressed, and I think it clear from 
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the rulings of the suprême court, above quoted, that nbne can be îm- 
plied. 

Nothîng is said about notice of the préférence to other creditors or 
abput the recording of the instrument, \vhen there is one by which the 
préférence is given. The préférence may be by procuring or suflfering 
an attachment or seizure of the debtor's property by payment, by pledge, 
by assignaient, transfer, orconveyance, directly or indirectly, absolutely 
or conditionally. Notidé to other creditors could be given by recording 
qnl^y in thé single instance of a préférence by moana of a conveyance 
absolu^ pr condjtional. If it be by payment or by assignaient or pledge 
it will hardly be claimed that an agreement not to make it public would 
prevent the running of the four months. It would be very unjust to 
apply a différent rulë to tHe créditer who receives a conveyance or mort- 
gage. Thèse and other considérations seem to hâve led congress to fix 
ap arbitrary period, or, in the laniguage of Mr. Justice Miller, they saw 
fit to "adopt a conventional rule to détermine the validity of thèse préf- 
érences." I am constrained, therefore, notwithstanding the force of 
Judge Dillon's reasoning in Harm v. Bank, to concur in the opinion of 
the district judge. The decree of the district court dismissing the bill 
iSaflarméd. 



;. In re Wo Tai Li. 

iDîstrîct Court, N. D. Califomia. Angust 16, 1888.) 

Chinbse E!bstkiotion Act— Risht of Entkt— Cbrtipicatb ou Jdentitt. 

• TbB'Cîolnèae restriction aot of 1884, § 6, proVides that any Chinese person other than 
a ]alw.i;^i;;,entltled hy trea^ to enter the Tlulted States, sl^aU hâve a certifioate of 
hls laen|ity Issùed by the Chinese governnient, and viséd by the diplomatie repré- 
sentatives -6* the United States, etCi, whîoh "shall be thè'âole évidence permlssible 
on the paH.of the person sn producini; the:sanie to est^blish a right to entry Into 
the IJnited States. " Held, tliâi a Chinese person who fails to produce such a cer- 
tmcatÀ qAQnot èstablish a H^t to enter by àny othér évidence. 

Pétition for Mabea» Corpm to release a Ghinesé person, who has been 
denied the; right to«nter thé United States. 
PAiKp ^enre, for petitioner. 
Jôfei. 3?. Oarey; U.S. Atty», aaà Gbmles L. W^er, kssi. U. S. Atty. 

HoppMAN, J. The petîtioner claims the right to land in the United 
States on the ground that she is the wife of a Chinese actor, and there- 
fore doés not corne within the prohibition of the treaty and of the act 
of congress which forbids the comîng into the United States of Chinese 
laborers. By the sixth section of the aménded restriction act of 1884 
it is provided, in substance, that — 

"Every Chinese person other than a laborer, who may be entitled by said 
treaty orthi's act tocbme within the United States, and who may be about to 
corne to the United States, shall obtain the permission of and be identified as 
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?o;entitled by the Chinese goyernment, etc.; in each case to be evidenced by 
a certiflcate i^sned by such government, which certificate shall be in the En- 
glish language, etc. * * * The certiflcate provided for in this act, and the 
idehtlty of the pérson riamed therein, shall, before suoh person goes on board 
of any vessel to proceed to the United States, be viséd by the indorsement of 
the diplomatie représentatives of the United States in the foreign country 
from which said certiflcate issues, or of the consular représentatives, etc. 
* * * Such certiflcate, viséd as aforesaid, shall be prima /acte évidence 
of the facts set forth therein, and shall be produced to the collecter of cus- 
toms in the port of the district of the United States at which the person 
naméd therein shall arrive, and afterwards produced to the proper authorities 
of the United' States, whenever lawfully demanded, and shall be the sole evi* 
dence përmiss^le on the part of the person so producing the same to establish 
a right to entry into the United States. " 

No such certificate bas been produced or was obtained by the petitioner 
in this case. It is contended on her part that the certificate is declared 
to be the sole évidence permissible on the part of the person so producing 
the same, and that, inapmuch as this person bas not produced any cer- 
tificate, paroi testimony is adinissible to show that she does not belong 
to the prohibited dass. The language of the act is certaiuly infelicitous, 
but its meaning is obvious. It is that the certificate , is required to be 
produced by ail Chinese persons, other than laborers, claiming the right 
to enter this country; and such certificate is tQ.be the sole évidence of 
their right to iand. UnlesS, therefore, the whole section is to be disre- 
garded, and the obvious intention of congress frustrated, the certificate 
must in al! casés be exacted. To say that because the applicant bas 
utterty neglectëd to comply with the law, and bas produced no certificate, 
therefore her right to Iand may be established by other evidfence, would 
bèàti'abëurd conclusion, founded upon the mère letter of the statute, 
knd in obvions contravention of its spirit and meaning. ïhe petitioner 
muaVlie ïeinandedé , i 



United States v, Penh. 
(Circuit Court, E. D. Virginia. July, 1880.) 

Cbihikai. Law — Jueisdiction op Fédéral Cothits— Abmngton Natio^tal Cembtbkt. 
Con$t. U. S. art. 1. § 8, cl.'IT, Riving congress the exclusive rig^t Of législation 
' over' aWy' places purchased by the United States, with the consent of the state in 
wMch thé same are sitnated, for the oreotion of forts, magazines, arsenal»,, dock- 
yards, and Other needfulbuUdings, confers no jurisdiction upon the fédéral courts 
totry a person for a petty larceny committed in the National Cemetery on tjie Ar- 
liQgton estat«, which was purchased bythe United States at a tax-sale, without 
tiiff consent of the stàte of Virginia. i 

At Law. Information against Dennis Penn for a petty larceny com- 
mitted in the Na,tional Cettietçry on the Arlington estatia, Alexandria 
county, Va. On plea to the jurisdiction, and demurrer thereto. Plea 

sùstaihèd. ' ■ - ■ 
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TBIjj'j^J^'îi^ s***®® ï'tiT^l^ja'S^d thè Arlihgton éstatë diiririg thé war al a 
tax-fiàié) ^SP'd fe held pb^^essiop'eter "siùce, but juriâcîiictioD thèréof was 
never ceded by tiie stata,,oiF Virginia,. . The pjeawaa based uppatthjis 

X.li.iew&; foi» the United States. 
ClUirUs K Sttm 

' HïJiGHES, J.=: v/Tbe^eighth section of the first artipïeof the constitution 
of tbe United States, in th© jlevepteenth clause, givas the right of exclusive 
législation to the United Stat<êBi to exercise authority over ail places pur- 
chnéèd by tbe consent of thé législature of the stàiè ih whicb the samè 
ehall be, for the érection of forts, maSgazines, arsehals, dock-yahis, and 
ôthèir neiedfurbuildings. ' The purchase of landa for the United States, 
for publib purposes, does not of itself ïoust the jurisdiction of such state 
ôvër^the landspurohasèd. U. S, v. CovatU, 2 MasoDj 60. The constitij* 
tiOïi prescribes the only mode by whichtbèy caQ.aequire land as a sov? 
eréiga power j and thef efôre they hold only as an individual when they ob- 
tain it in any othef manner. Gom.v. Voung, Brightly, N. P. 308^ Peopl» 
V. Godfrey, 17 Johns. ^QbyU: 8. v. Travers, 2 Wheeler, Crim. Cas. 490; 
Péopk V. £mf, Id. 548i< If thel-e be nacession by a state, tbe state jii- 
risdietion stiU remiaiiisi i Gom. v.Ymingfl Hall, Law. J. 47î 1 Kent 
Comm. 403, 404; and Story, Const. § 1127, where Judge Story sayss 

"If therë bas beén no oéssiôtl by the state of tbe place, although it bas been 
cotlstKhtly occupied and iised, under purchaae or otherwise, by the United 
8tates, for a fort, arsenal, jpf other const^itutlunal purpose, tbe state j urisdic- 
tipn stillçemains complète; and perfect." 

It seems too plain for doubt, nmch as we may regret the factio this 
particulair case, that this; court has no juriadiction in the premises; and 
the demurier accordingly must be overruled, and the plea sustainied. 



United States v. Pàetelio. 
iCinnttt Court, V. Mc/ntana. November 28, 1891.) 

ÎSBIAHS— Fbberu. JiTRisBicrnoN— Rapb ik "Indiaîi Countrt." v 

Rev. St. U. 8. i 5S1B, proyideB for the punishment of râpe committed.ln any of 
the places mentioned in section 5189, and the latter section specifle& amonff ptliers, 
"any fort * • ♦ or flistriot of country under the exclusive jurisdiotlon,of the 
United States." Section 3145 déclares that, "except as to crimes the punisDilient 
of whlch is expressly proVided ifor in this title, the gênerai laws of the Ûnlted 
States as to the punishment of crimes committed within the sole and ezolusiye ju- 
risdiotionof the United States * * * shallexteud totheindian oountry." fleJd 
that, as the punishment of râpe is not specified in the title mentioned, a râpe corn- 
mitted in 'Hne Xndian covntry " is punishabje upder section A345. 

Samb — What is " Indien Countbt "— Rbsbbyations. . 

Prior to the admission of Montana As a stàté, tbe Crow Indian réservation sttu- 
ated thereln vsfâs part oi tbe "Indian country, " wlthln the meaning of Rev. St. 8 
2145, extending the gênerai criminal laws of thé United States over the Indiau coun- 
try. 
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8. SÀMB— BiTBOT &F AttuirrcNO Terkitoet. 

Aot. Cong. Feb. 28, 1889, prçvidlug for the admission of Montana and other ter. 
ritories into the Union, provides, in section 4, tbat "the people inliabiting said pro* 
posed States do agrée and déclare that they forever disclaim '' àll right to the landsl 

i therein held by Indian trilles, and that until the Indian title is extinguished tha 
same shall remain subject to the disposition and "tinder the absolutè' jurisdictioa 
and control" of 'oOngress, and tbls prorision wa« incorporated into the constitution • 
of Montana. Held that, in view of the f actthat the United States, by the treaty of 
1868 with the Crow Indians, agreed tbtàtno pensons except certain em.ployes of tha 
government should ever be permitted to "pass over, settle uçon.'or réside in" the 

: JFBsepyaMon thereby set apart to tbem in Montana, the jurisdiction reserved to the 
t^hiteâ States was intended to apply to persons, as well as to thé lands thernselves; 
and Uënce, under ReVi St. U. B. | 814S, which extends the gênerai criminal laws 
of the United Btatesto "the Indian conntry," the fédéral courts bave jurisdiction 

: to pupi^h;» râpe committed on the réservation by a wldtéman against awhité 
'womàn. 

4. Same — CoNSTiTnTioNAL Law. 

: : The peopie of Montai» badfnll piower, nnder the constitution, to thus relinqnish 
to the Upited States ail jurisdiction over the Indian réservations. 

6, Bamb— Pei^bbal Pokpose, 

'' In ^éw ot the fabt ihat tfaâ United States bas always assaméd control over the 
' Indians^ aa tha wards of t^e nation, to the exclusion ot the states, the relinquish-: 
ment by. the State of jurisdiction over the Indians' réservation was for a "féd- 
éral purpOBu. " 

At Law. Prosecution ôf FredPartello fot râpe. On demurrer to a 
plea to the indictment. Detpurrer sustàiaéd. 
Elbert D.IWfed, U.S. Atty. 
Rufus C. Qûrland, for defeodant. 

Knowles, j. In this case the défendant, Fred Partéllo, is chargea 
in an indictment found by a grand jury, impaneled in this court, with 
the crime of rflpe, committed upon a white woman within the limita of 
the Crow Indian réservation, state of Montana. Défendant interposed 
a plea to the indictment, and specified as a grouûd therefor that this 
court had nô jurisdiction of the offense charged, by reason of the fact 
that the défendant is a white man, and the person ou whom the of- 
fense was çommitted is a white woman. The United States interposed 
a demurrer to this plea. Défendant urges that as it is admitted that 
défendant 16 a white man, and the woman upon whoni the oQense was 
committ^, or it is charged was çommitted, is a white woman, the of- 
fense wâS ppgnizable, if at ail, in the state courts of Montana. A por- 
tion of section 5339 of the Eevised Statùtes of thé United States pro- 
vides:. :. ,^;.,,'.-, 

"Bvery person who commits murder— .Pfrsf, within any fort, arsenal, doçk- 
yard, magazine, or in any other place or district of country under the exclu- 
sive jurisdictipp of the United States; * ♦ * secoMd, or upon the high 
séas, or iii any arm of the sea, or in any river, haveh, creek, basin, or bayi 
within theadmiralty and maritime jurisdiction of the United States, and out 
of the Jurisdiction of ajiy partîcular state; third, or'who upon any suQh wa- 
ters maliciously strikes, stabs, Wounds, poisons, or shoots at any person, of 
which stfl^ing, stabbing, wrounding, ppisoning, or shooting such other per- 
son dif s, eitber on land or at sea, wittiin or witbuût the United States, sh^l 
sufferdejâtn." 

' Section 5345 of said Statutes provides: 
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•j'Erory, person wbo within any of the places, or npon any of tlie waters, 
8pçpîfl|ë:çi' in section fiïty-tbiree hiindred and thirty-niûe, çoriimitsith© crime of 
rapèishàU suffer death." 

■ Thèse two provi^ioûs of the,^àtutej construed togètber, make the 
crime ôf râpe committed in a place •within the excluaiv* jurisdiction of 
the iXJffl^teiiâ Status an çSense against its laws. 

S'ecJ;îôû 2145 ofsaidRevised Statu tes provides: , ■ 
"Except sa to crimes ithépunishmènt of wliich is expressly provided for in 
this titte, the gênerai lawsof the United States as tothe panisbiment of crimes 
comiMitt*écl in ànj' place within the sole and exclusive jurisdiction of the 
tînited Bta,tés, except the District o£ Columbla, shall'«xtend tb the Indian 
country." 

The'criïiie of râpé is not provided for in tbat title, and it is a crime 
for which the gênerai laws of the United States provide a punishment, 
as I hâve shown> whe» committed in a place within the^exqlusive juris- 
diction; 6f the United Sjtates, and hènce must be an offensé against such 
laws wÊen committed in the Indian country. Thé next point, then, 
for détermination is, whaf is Indian country? In the case of Bâtes v. 
Clarky.Qp^ U. S. 204,. fhs suprême court h^ld: 

"The simple criterion is that, as to ail lands thus de3i3rib^, it was Indian 
country whenever the Indian titlé had hot been extinguisbed, and it con- 
tinued to be Indian country so long as the Ihdians had title to it, and no 
longer. As soon as they parted with the- title, it ceased to be Indian country, 
without any furlher act of cpiigress, unless by the treaty by which the In- 
dians. parted .with their title, or by spme act of congress, a différent rule was 
made apuficâblé in the case." > s , 

Thisr Tuléias to viîhat constituted. Indian country was a|firmed in the 
case oîyM? parte CxowDog,, 109 U. S. 55^, 3 Sup. 0*. Efe^. â.96; and of 
the ahQve définition the suprême court said: / 

"IniOnr-opioion, that définition now; çipplies to ail the country, to which the 
Indian, titjphas not been extinguislied, within the limitsof the United States, 
even wlien not within a réservation exptessiy set apart for thé exclusive oc^ 
çuparipy of Indians, although much'ot it lias beèn aéquiréd sî'nce the passage 
of thffàcfof 1834^ ând notwithstanding *he formai définition In that act bas 
beén dropped from the statutes, exelndliig, however, any terri tory embraced 
within tfieïflxterior geographical limita of a state, not excepted from its juris^ 
diction by.tyiaaty or by atatute at the tinaç of its admission ,iRto the Union, 
but savinçeypij: in respect to territory not thys excepted, anSac^ualîyih the 
exclusive occupancy of Indiansl the authority of congreks ôver it under the 
constitutional power to regulate commerce with the Indian tribes, and undér 
any tréaty made in purauance of it. " > 

, In't^'p^se of U.S. V. Le Bris, 121 JJ. S. 278, 7 Siip. Ct. Rep. 89'4, 
the suprême court held that "the réservation of the Red liake and Pem- 
bina Indians in Polk county, Minn., is Indian country." In the case 
of Î7. S.:.v. Martin, 14 Fed. Rep. 817, Judge Deady held that "In- 
dian réservations" Were "Indian country." Many other décisions from 
the Unite4, States circuit court might be cited to the same ëfîeet. 

Cohsidèring the Crow Indian réservation, which will hereaffer be de- 
scribed, and the above définitions of "Indian country," and there can 
be no doubt but it belongs to that charactër of country dènominated 
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"Indian," unless the admission of Montana as a state in the Union 
changed its character iii this respect. The point is presented, then, did 
tbis admission of Montana as a state in the Union cause the Crow In- 
dian réservation to cease being tbat character of a région classed as In- 
dian côuntry? The able counsel for défendant maintains that it did, 
and that it came under the jurisdiction of tlie state, at least to the es- 
tent of aUovrîng it to punish offenses committed by one white man against 
another white man. In other wotds, whatevèr jurisdiction the United 
States had over this Indian réservation beforé Montana was admitted 
into the Union was abrogated and repealed by the açt of admission, and. 
the state of Montana acquired full authority over the same, and the right ' 
tô legislate for the inhabitants thereof, exceptas to those cases pointed 
ont for national législation in the constitution of the United States, or 
which are implied from the constitutïonal right of congress to regulate 
comriierce among thé Indian tribes; hençe no longer côùld eongress ex- 
ercise thé cbmbined power of a state ahd national government over said- 
reservatibn, but only the powers which pertained tb à national govern- 
ment/ The point hère presented is, ît appears to me, one of considér- 
able difficulty and importance, and to some extent the court is léft with- 
out adéquate judicial déterminations for thè décision of the same. 

Let us considei' whether ot not therè could be any limit upon the au- 
thority of the state government over this réservation by iany proceeding on 
its part fcou'pled with réservations ià the act admitting Montana into the 
Union as a state. , , 

Iii the case of U. S. V, McBratney,. lOi tt. S. 621, the suprême court,, 
while holding that the act admitting Colorado into the Union so modi-, 
fied the term "Indian country " that the United States had no jurisdiction. 
of the crime of mutder committed by one white man upon another on 
the Ute réservation, used this language as to the admission act of Colo- 
rado: "And the act contains no exception of the Ute réservation, ot of 
jurisdictiran over it ;" clearly: intimating that it might hâve made a différ- 
ence with the rule established in that case» if it had. In the case of. 
Mk parte Orme Dog, swjjro, it will bè observed that this language was used 
in defining Indian country: "Excluding, however, afly territory era^ 
braced within the exterior geographical limits of a state not excepted 
feom its jurisdiction by treaty, or. by statiite, at the time of its ad- 
mission into the Union." Hère it is intimated that, if by a statute, 
at the time of admission of a state in the Union, any portion of the 
same was excluded thereby from the jurisdiction of the state, such 
portion of said state would rèmain Indian country. It would seem, 
also, from that décision, that, although a portion of a state was not 
excepted from the jurisdiction thereof by treaty or statute, yet, if occu- 
pied by Indians, congress might hâve jurisdiction over the same under 
the constitutional power to regulate commerce with the Indian tribes, 
and under any treaty made in pursuance of it. Under the last power, 
it would bave to appear that the ofl'ense charged in some way interfered 
with commerce with the Indian tribes. But the right to legislate for 
Indîaa couhtry was not eo limited. In the case of U, S. v. Word, 1 
v.48F.no.8— 43 
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Woolw. 17-, Justice; MiLi*EB;,,while holding ihat the act admitting Kan- 
sàs into the Union repealed the jvirisdiction of the JJnitçd States oyer any 
portion of ihe state which had before that time b^^i dassed as Indian 
country within itsborders, which was not excepted froin the limita of 
the state by; treaty with the Indians atid some provision in the admis- 
sion act, says: 

' "And the converse of this proposition is Infeïable; that is, that congress 
inten^eid to and did concède to the new state, and it acquired and bolds irrev- 
oçabjy, except as it sees fit topurrender the same, full right and authority to 
législate tP enforce her laws and.to exercise plenary jûrisdiction over ail such 
parts bf lier terrltory as were not coveréd by such treaties." 

ECere it is intimated thati, if Kansas had seen fit to surrender îts jûris- 
diction over any portion of Ijer territory to the tfnited S.tates, it would 
not haye plenary jûrisdiction oyer tbs same. 

Takiflg thèse décisions together, and there is an intimation that in the 
fuctj inra.dnii^ting,a state into th^ Union, there mightbe a statut» or a treaty 
by which a portion of the territory of such state might remain underthe 
jûrisdiction ,of the Pnited Stat«s, or the state naight cède its jûrisdiction 
over certain territory to the United States. Judge Dilloi*, in the case 
of U. SI- iV' Y^low Sun^ IDHh 272, said of the opinion of Justice Mo 
Lean, in U.S. v.jBrt&y, 1 McLean, .234, upon which the counsel for 
défendant places muchreliance!; , ■ 

"In yiew of the peculiar relations o;J:th|e Indian tribes, I think I ought to 
obseï ve that I am not at présent prëpared to yield assent to the opinion which 
Mr, Justice MçLean seeras to haye.entertained in Bailey Case, that congress 
Lad no poWer to pàss the actof 1817^ (3 St. 383;) tliat is, that congrfess could 
not, if it ëaw ât, make punishable in national courts offenses committed by 
or agalitst Indians upon réservations in state limits. And it might be worth 
the considération of congress wbether some such législation might not be ex- 
pédient." 

Hère is an intimation that, in the opinion of that distinguished jurist 
and writer, congress might enact a statute punishing a white man for an 
offense committed upon an Indiaa, ùpon a réservation within the limits 
of a state, and this right is not placed upon the power to regùlate com^ 
merce among Indian tribes. This would be the assertion of jûrisdiction 
over a white maû upon an Indian réservation by the, United States in 
matters other than those within thé peculiar and spécifie jûrisdiction of 
the gênerai governmenti 

Letuaseè what congress and Montana hâve done toward conferring the 
jiirisdiotidn of the United States over the Crow Indian réservation. In 
an act entitledi "An act to provide for the division of Dakota into two 
States, and toenable the peoplé of North Dakota, South Dakota, Mon- 
tana, andîWashington to form constitutions and state govermûents, and 
to be admitted into thé Uniotton an eqùal footing with the original 
States," etiéj,i8lpprovéd February 22, 1889, in référence to thie convention 
in each terfitol-y named, organized to form a constitution for the proper 
state, weifipd the following, iU' section 4: 

"That the people inhabiting said proposed state do agrée and déclare that 
they forever.disclaim ail right and title totbe unappropriated public lands ly- 
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ing wlthin tbe boundarlës thêreof, aild to ail lands lyi'ng wîthin said litnits 
owned or held by any Iiidian or Indian tribes, and that «nUI the title thereto 
«bail bave been extinguished by thç United States the same shall be and re- 
main subject to the disposition of tbe United States, and said Indian lands 
shall remain under the absolute jurisdiction and contrpl pf the congress of the 
United States. * * * But nothihg herein, or in the ordinances herein 
provided for, shall pi'ecludè the said states fiom taxing, as other lands ara 
taxeJ, any lands owned or held by any indian who bas s^Vered his tribal re- 
lations;" 

In cotopiiance with this provision of the statute under which Mon- 
tana was admîtt«i into the Union, the convention that framed the coiï- 
stitntion adopted by the people of Montana provided by ordinance aà 
foUows: I 

"That the people inhabiting the said proposed state of Montana do agrée 
that theyforever disclaim ail right and title to the unappropriated public landS 
lying witbin the boundaries thereof, and to ail lands lying Within said limits 
owned or hçld by any Indian or Indian tribes, and that uiitil the title thereto 
shall bave been extinguished by the United States they shall be and reuiain' 
subject to the disposition of the United States; and said Indian lands shall 
remain under the absolute jurisdiction and côntrol of the congress of the, 
United States; * * * that the ordinances of this article shall beirrevoca-i 
ble, without the consent of tbe United States and the people of the state of 
Montana." 

It is évident that the lands referred to in this ordinance, and the lands 
in the statute mentioned, over which the congress of the United States! 
was to retain absolute jurisdiction, were the Indian lands to which the In-: 
dians held but the right of occupancy. The question hère presented is, 
wbat did congress intend by the clause, "and said Indian lands shall re- 
main under the absolute jurisdiction and control of the United States;" 
and wbat did the convention that framed the Montana constitution in- 
tend by it? This provision does not occur, as far as I hâve been able 
to investigate, in the acts providing for the admission of any other states 
into the Union than in the one above referred to. And I am not ap- 
prised that any ordinances similar to the one named above were ever 
adopted by any other Stetes than those enabled to form constitutions un- 
der the same act which gave that privilège to the people of Montana. 
In the first part of the portion of section 4 of said act quoted above it 
appears that, as an individual proprietor, the United States was fully 
protected in regard to its rights to Indian lands, and the Indians were 
protected in their rights of occupancy, It does not seem that the clause 
under considération could add any thing to the rights of the United States 
in regard to thèse lands as a proprietor. In Montana there were no In- 
dian lands save those included in Indian réservations, except some lands 
held by certain of the Fiat Head Indians in the Bitter Root valley. Thèse 
lands were held in severalty, and they had a title from the United States 
to the same différent from that of the right of occupancy. Evidently 
they were no part of the Indian lands referred to. As I hâve said, thèse 
were lands to which the Indians held only thetitle of occupancy, and which 
the United States reserved the right to dispose of, not lands granted to 
Indians in severalty. It is reasonable to suppose that congress passed 
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tbeaTi^ve act, and the people of^ontana adopted theabove ordinances, 
witib reference to the fact tbat Indian lands proper were those induded 
in the Indian réservations. It was agreed by the ordinance above re- 
ferred to that congress was to retain the absolute jurisdiction and con- 
trol over thèse Indian lands within the Indian réservations in Montana. 
The Word "jurisdiction," as used in the above clause, when applied to 
congress, means the powerof governing such lands; tolegislatefor tbem; 
,the power or rigbt of exercising authority over tbem. Thèse are the 
définitions of this word which will be found in Webster's Dictionary. 
WhenVe speak of the rigbt to govern certain lands, we not only mean 
the rigbt to do some thing with the land itself, but to legislate for and 
control the people upon said lands, as well as to legislate concerning the 
land itself. When we say congress bas the right to legislate for a place 
T!vithin,'its exclusive jurisdiction, we mean for the people who are there, 
as well as concerning the land itself. In the case of U. S.v. Ward, su- 
pra, Mr.: Justice Miller, after speaking of the treaty with the Shawnee 
In<lians Which excluded their réservation froni the state of Kansas, and 
after declaring to Somé éxtent thç effect of the act admitting Kansas into 
the XJnion, said, further: 

"Or, rather, tp express the matter more exactly, ail territory which was 
not coveved by such treatieg was included within the state, its jurisdiction, 
and within its territory, and this irreyocably and exclusively." 

In a treaty with tbe.Crow Indiens made by the United States in 1868, 
after describing the tract of land set apart as a réservation for thèse In- 
dians, ,there is this clause, in référence to this tract: 
— "Shiill ^|B and the s^me is set apart for the absolute and undisturbed use 
and, occupation of the Indians herein named, and for such other frienUly 
tribes or ipdividual Indians as fron» time to time they may be willing, with 
the consent of tli,e United States, 'to, admit amongst them; and the XJnited 
States rioW'Solemnly agrées thât nd'çèrsbn except thoSe hereiri designated and 
authorized ao to do, and except '8 lich ofîicers. agents, and employés of the 
government as may be authorized to enter npon Indiad réservations in dis- 
chargeofdttties enjoined by law, shail ever be permitted to pass over, settle 
upon, pr itePiide in the terri toi^^^âcribed in this article for the. use of said 
Indians, aria henceforth they wiîl an^ do hereby relinquish any portion of the 
territory Of the United States except such as is embraced within the limits 
aforesaid." 

Now, if-it should be held that, in the language of Mr. Justice Miller 
in U. S, V. Ford, mpra, the act of congress admitting Montana into 
the Union awarded it "ail territory, which was not ooycred by such 
treaties, [as that with theShawnees, which the Crow treaty is not,] was 
included within the state, within its jurisdiction, and w.itliin its territory, 
and this irrevocably, unqualifiedly, and exclusively," wbat became of 
this treaty with the Crows, so solemnly entered into? In its main feat- 
ures itwas broken by that act, with that construction ; forced upon us. 
Did congress intend to do this? Is it not more reasonable to infer that 
congress intended by the clause referred to to reserve the power to observe 
that treaty apd others of a similar'character? It does appear to tue that 
not çnly thé lapguage of said clause, but the circumstanoes which cour 
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fronted congress, must hâve been such as to leave no room to doubt that 
it was the intention that such Indian réservations as the Crow should be 
left under the jurisdiction and control of the national government, as 
long as the lands therein remained Indian lands. 

It was urged upon the éourt, upon the argument of this case, that the 
people of Montana would hâve no right to agrée as they did in the ordi- 
nance before mentioned, and permit a portion of its lerritory to remain 
under the jurisdiction of the national government. 

In the case of Railroad Oo. v. Lowe, 114 U. S. 525, 6 Sup. Ct. Rep. 
996, the suprême court, while holding that a state could not cède any 
of its lands to a foreign country because of the rights of the national gov- 
ernment, said: 

"In their relation to the gênerai government, the states of the Union stand 
in a very différent position f rom that which they hold to foreign governments. 
Thbiigli the jnrisdiction and authority of the gênerai government are es- 
sentially différent from those of the state, they are not those of a différent 
country, and the two — thestate and gênerai government — may deal with each 
other in any way they may deem beat to carry out the purposes of the consti- 
tution." 

. And it was held in that case that a state could cède to the United States 
for fédéral purposes a tract of land within its limits in a manner not pro- 
vided for specifieally in the constitution of the United States. It would 
seem that there is no légal objection to thei agreement made by the peo- 
ple of the state of Montana in convention assembled to the effect that 
congress should retain jurisdiction and control over the Indian réserva- 
tions within its borders. 

Was this relinquishment of jurisdiction and control a fédéral purpose? 
The United States, from the earliest organization of the national govern- 
ment, bas assumed control pver the.several Indian tribes in the United 
States, and bas deriied such control to the state governments. In the 
case of U. S. v. Kagama, 118 U. S. 375, 6 Sup. Ct. Rep. 1109, the 
suprême court held that the Indian tribes were subject to the control of 
the United States, and could be made subject to its laws; that the states 
bave no powér to subject Indiahs to their laws as long' ak the Indians 
maintain their tribal relations; that the Indians owe no allegiance to the 
states within which their réservations may be establisbed, and the state 
gives them no protection. It was also pointed out that the United States 
had undertàken to control Indians no longer by treaties, but by laws; 
and that this right did not corne wholly from the power of congress to 
regulate.copamerce among the Indian tribes, but from the fact that con- 
gress had always assumed the control over them, as the wards of the 
nation, and as dependents upon the national government, and had always 
refused to accède such powers to the states. It appears to me, with such 
a view of the law, the United States would bave the right to retain and 
réserve lands within a state upon which to place thèse wards, — thèse de- 
pendents, — with a view to their government, and that the states would bave 
the right to agrée to such a réservation. It would be an anomaly in gov- 
ernment if it should be conceded that the United States bas full right to 
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'gotvesftithelndians, and yet l^as, no right to aoy lands upon which to 
place them Tvith that object., ) Considering what was sgiid.of the relation 
;«if the Indiana to the state govefnments in U. S, y. KOfgama^ aupra, with 
Buch a view, we would behold ft government withont a çouatry. The 
United States is not in this helpless position which such a contention 
would maintain. Asan incident to the right to govern such people by its 
own laws would be the right to hold latuds upon which tp locate and main- 
tain them. It wasalsourged that, while the United Statesoould hâve ju- 
risdictioo over such lands as far as the Indians are ooncerned, it would 
hâve no right over white men found withiï) an Indian réservation, such 
as the Crow réservation . The statute and thp ordinance we hâve been con- 
sidering say the jurisdiction and control is absolute, not a divided juris- 
diction or control; and it would seem to me that this is proper. Any 
other view might bring on collisions between the authorities of the two 
govemments. The white men it was contemplated who would be upon 
this réservation would be employés or ofBcers of the national government; 
and with the view of protecting the Indians, the United States should 
havë control over the white mèu tipon an Indian réservation as well as 
of the Indians. The Crow Indian réservation, notwithstanding the act 
admitting Montana into the Union, remains, then, lodian country, abso- 
lutely within the jurisdiction ofi the United States. The gênerai crimi- 
nal laws of the United States were then in force upon it. With this 
view, the défendant,. it must,be held, was properly charged. The de- 
murrer to the plea to the indictment is sastained. 
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Same ». Bbown et al. 
iCtrouit Court, S. D. New Torh. December 81, 189t.) 

1. COPTSIOHT— I»HOT00BAPHS. 

A photograph of a woman and oUld, with the child's fingerti in its mouth, taken 
by tha pbotographer after arratiglug them In positions beat calculated, In his judg- 
ment, to produce an artistio efflect, Is sublect to copyright. LlOwgrapMc Co. r. 
SaronjA î Sup. et. Rep. 379, lU U. S. 68, foUowed. 

S. SAUB— iNFBISaEMEKT. 

One who copies a oopjrighted photograph, by simply reversing it, for use as an 
advertlsiug lithogrAph, is guilty of infriDgement, though he makes a few mlnor 
changes in the positions. 

In Equity. Separate suits by Benjamin J. Ealk agaînst the Brett 
Lithographing Company in the one case, and Davis S. Brown and Dela- 
plaine Brown in the other, for infringement of a copyrighted photo- 
graph. Decrees for complainant. 

laaae N.. .Falk, for plaintiff. 

J. T. Eurd and vl. W. Tenney, for défendants. 
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Wheeleb, J. This suit is brought upon a copyright of a photograph 
of Josie Sadler and her child, with the child's finger in her mouth, taken 
hy the plaintiff after arranging them in good positions according to his 
judgment, and after the child had pat its finger in her mouth, which he 
thought improved the position, and took advantage of, as photographers 
uaually take phdtographs. The défendant in the first case had copied 
the position, features, and mdst of the photograph by reversing it, and 
changing some minot^ détails, into ad Vertisinglithographs for the défend- 
ants in the other case. The principal défenses to both are that the 
plaintifif is not sufficiently shown to hâve been the author of the photo- 
graph, and that the défendants liave not infringed. 

That a photograph lùay be the subject of'a valid copyright for the pho- 
tographer as the author of it is well shown and seems to be settled in 
IMographic Co. v. Sdr&ny, 111 U. S. 53, 4 Sup. Ct. Rep. 279. The 
chief différence between that case and this as to this point is that the 
artist did not do so much in preparing the subjects hère as was done 
there. But enough was done hère by placing the persons in position, 
and lisirig the position assumed by the child at the proper time to pro- 
duce thjs photograph, and the plaintiff thereby produced it. Other 
pbotogmph's niay bave been or may be taken of some other woman and 
child, oif of this woman and her child in similar positions, or the same 
as near as way be, but none of them will be exactly like this. He is, 
and no bhe else can be, the author of this. The amount of labor or 
skill in the production does not séena to be material if the proper sub- 
ject of à copyright is produced, and the producer copyrights it. The 
défendants hâve not merely copied the woman and child, as they might 
havé done with their consent, but they bave used the plaintifï's produc- 
tion as a gùîde for making others, and bave thereby substantially copied 
it as he produced it, and infringed upon his exclusive right of copying 
it. So the validity of the copyright and infringement of it seem to be 
sufficiently made out. Let décidées continuing the injunctions and for 
an account be entered. 



BtAtTQHEY V. MeYEB. 
{dreùÛ Court, M. D. Mît/souri, E. D. Deoember 28, 1891.) 

i, Patbhts ïon ÏNVBSTioNS— Novawir.^'Ù'TtLiTT. 

Letters patent No. 879,644, IsB^ed llarcti 20, 1888, to Michael Hatighey, for an Im» 
proyed device to prevent interïermg \>j horses, asd conststitig of a boot buckled 
around the leg just above the pastern ]olDt, and baving attâched to it short pend- 
ant straps on which are strung small rubber balls, covers a new and nseful inven- 
tion. 

2. Same— Pbiob Use— Evidence. 

Althougb the défendant in a suit for infringement adduced considérable évidence 
of prior use, the fact that he was unable to produce a single device antedating the 
patent deprived his évidence of the certainty required to overthrow a patent. 
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., In Equity. Suit;by Michael,ïlaughey against I^eppoW Meyer for in- 
Mngement of a patent. Decree for complainant. ; 

.The lettera patent in controversy in this case are No. 379,644, dated 
Màr-ek 20, 1888, and were granted and issued to the complainant, 
Michael Haiighey, for a new, improved, interfering device for horses. 
Thô olaim of this patent broadly covers the use of a dai^gle or pend- 
ant,, ^ttaohed to an: interfering boot, and is as follows, yiz. : 

'"EUé interfering device consistingof the pendant madeof rubber, wood, or 
ofcherssuitable isateriaii loosely jointed to the strap passing around the leg of 
«^.hprse, substantially in the manner sbown and for the ptirposes set lorth." 

The infringeraent cpmplained of in this case consisted in the sale and 
uséof an interfering bpot-^-whiçh was shown in évidence to havebeen 
œadeifey a manufacturer in Newarki N. J. — provided with a pendant, 
■whêïehy it infringedthe broad cHaim of t^ie patent. 

Edward J, O^Brien, for complainant. 

T. Oi Woodward, for defendanL , 

TaAfYEB, J., (oraZijf.) This is a ;suit to restraîn the înfrj^gement of 
a patent covering a device to prevent horses frpm interfering. The de- 
vice iconsists of a strap, or, ratheri, a boot, so madç as to be buckled 
around;the limb of a. hprse, just pver or above the pastern joint, and 
to thià boot is attached a short pendant consisting of a leather string, on 
•which àrestrung several small rubber halls. It,is clâimed that, by the 
use of; this devibe on a hprse that has Gpntracted the habit of interfering, 
the habit may be cured. The patent créâtes the presumptipn of novelty 
and utiiity, and there is considérable testimony in the case strengthen- 
ing the; presoniption; ; Several horsemen testify from expérience a§ to the 
tisefulnessof the invention in correcting the habit of interfering, 

Tàe défense madeby the défendant, that is to.say, the only dé- 
fense relied upon, is that: of pripr,: use, and want of npvelty. It is 
elàimed Ihai; a devioe; similar to the p^tente4 device,, and embodying 
the same principles, had been in use for 20 or 30 years before the date 
of the alleged invention. The défense has not been made ont to my 
satisfaction. It seems to me that, if a similar device had been in use 
before the date of the invention, (as witnesses claim,) it would hâve 
been quite possible for the défendant to hâve produced a sampie of 
the device, which, aa he claims, antedated ,the complainant's patent. 
Although the détendant took a great deal of testimony to establish prior 
use, yet hq di<i not succeed in producing a single sanj pie boot that an- 
tedated the complainant's letters. Therefore the défense of prior use 
and want of novelty has not been established by that kind of évidence 
fl,nd with that certainty which the law requires, and complainant is ac- 
cordingly entitled to a decree. 
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WiLSON V. AnSONIA BKASB & COPPER GOi 
(Circuit Courtes. D. New Ym-k. Deéèmber 28, 1891.) 

1. Patents roa Inventions — ^Patentabilitt— Lamp-Bubnebs. 

Letters patent No. 316,422, issned April 21, 1885, to George H. Wilson, for àti im- 
provement In lamp-buraers, oonsisting of a -wick-carrler, with Inwardly projecting 
teeth at the top and bottom for holding the wick and giving it a positive movetnent 
as desired, and baving slots in tbe sides for admitting air to the interior for an 
argand bumer, show an essentiel and useful improvement over ail otber burners, 
and are theref ore valid. 

8. Same-jInprinobment^-Equivalbntb. 

A bumer having a wick-carrièr like that of the patent, except that tbe wick is 
held by stitches at the lower end, constitutes an infringement, as the stitches are 
merely the mechanical équivalent of tbe teetb. 

Iq Ëqu%. Suit by George H, Wilson against the Ansoaia Brkss & 
Copper Cptopany for infringement of a patent. Decree for cpmplstinant. 
X .^. .Sdfafd, for orator. 
Edmn H. Brown, for défendant. 

Wheeler, J. This suit is brought ùpon lelters patent No. .3,16,422, 
dated April 21, 1885, and granted to the orator for an improvement in 
lamp-burners. The patented improvement consists principally in a 
■wick-carrier, with inwardly projecting teeth at the top and bottom ends 
for holding the wick and giving it a positive movement as desired, and 
slots in the sides for admitting air to the, interior, for an argand burner. 
The défeiigés are want of novelty and non-infrlngement. The prooi? 
show styles of burners, some having one thing, and others another, sim- 
ilar to thè plaintifF's, but none having a wick-carrier holding the wick 
firmly àt each end for mpvihg it up and down evenly ail round, to prop- 
erly adjust the flame, àiid aJso admitting air to the interior, as his doés. 
The différence between his apd ail others is small, bût it seems to be 
essential and useful, and therefore patentable. The defendant's burner 
has a wick-carrier like the plaintiff's in ail respects, except that the wick 
is held by stitches àt the Ipwer end instead of by teeth. The stitclj^s 
appèar to be an équivalent there of the teeth, ?ind the carrier appears to 
be an infringement. Létra decree be entered for the orator. 
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Son Vapoe S?!BEet Light Co>..»« Wi^tern Steeet; JjIght Co. et al. 

{Circuit CouTt,N. B, lowa^JE. D. January 7, 1898,) 
1. Patents fok Inventions— iNiBiHfiiaiiiNT—MBTHOD rem Suppliino, Stbbbt-Lamps 

?3h9flr8t claim of l^ters patent No. 223t856,isaued Decèmber 28, 1879, to Henry 

S. Belden, for a method of supplying ëtreéMamps with oU, conùstiug in providing 

Kj. :iflielluiip8 wtthremovable réservoirs of a ouîtibêr greater tban tbe lamps, and pro- 

, r ïrJdingaîoonveyance for transportlng flUed réservoirs, and éubstitutlng them for 

the emptied ones, is not Infringed by a devicefor transpoHlngifllled réservoirs and 

substituting them for tbe emptied ones, whiQb does not use tbs case or rack for 

, ççnyeyingiiie réservoirs desoribed:!» tlie iBelden pat3nt» 

SS. ■SA«B*<'On<^E«SBîivoiRi: :■'.-..' .1 ■■ '■■-, i .ii- ,■ 

The second claimof letters patent îTo. 886,211, issned October 9, 1883, to Alfred 
L. Mack, for an oil réservoir baving its bottom set in to form a flange to fit over 
andupon a suitable tank adapted fpr permanent connectloi^.to.the service pipe of a 
laifb^, iWd^botnoitf fiàvinir au o^eïiing providëd with a sore^toëip, aùa air aod- feed 
.]pi()!^jC9Dae«ted tber^to, is not ij^ù'mged by a dévida tyl^içhaçes not combine a 
8cré#-cap wîth thé' feed and air pipés, and which does not use a second pipe as a 
feed-pipe, tbe patent being Umited to tbe entire cbmbiuatton, none ot its éléments 
beiugnew. ,, 

41 Fed. Bep. 48, afflrmed. 

' 'ïn'^é(uity.*';Bm6fieview.' :, ''■■",'■ "■ ;,,''',' "; /, 

• (iHàrieé R. Miller abd Lake & Harmoà, for complainatit. ' ' 
Herid^BOn, Hurd, Daniels & Kiesd, for défendants. 

! SfiiEÀs, J.' ' The présent prticeeding was instituted for the ptirpôso of 
tSbtaîtîinga renew of the conclusions rêachèd on thé original heàring of 
this 'Cause, and which are shdwn in thé opinion reported in 41 Féd. 
ïtep. 43. As stated in that opinion, the complainant company is the 
bwnerof the letters jiatent No. 222,856, issnedto Henry S. Belden, and 
No. 286,211, issued to Alfred L. Mack, and the défendant cotnpany is 
charged with infrihgihg thé flrst clàim of the Belden patent, and the 
second and third claims of the Maèk patent. Upon the bill of review 
and the accbmpartyirig évidence counsel for coraplainarit hâve very fully 
and â'bly l'éargued the questions cohsidered. at the original hearing, 
claiming that as tb bôth patents the cour^ in the décision heretofore 
renderéagâve too nâj^rôw a construction therêi^o./ 
i So far as the Bielàèli patent is con'cérned, àlI that îs shown in the évi- 
dence is that the défendant company uses détachable réservoirs, in 
number greater than the lamps in use, and conveys the same back and 
forth in a wooden box, with compartments so arranged as to keep the 
réservoirs in an upright position. Unless the Belden patent is to be con- 
Btrued to be broad enough to cover ail means of utilizing the idea of 
having more réservoirs than lamps, so that a filled may be substituted 
for an empty réservoir, I do not see how it is possible to sustain the 
charge of infringement of the first claim of the Belden patent. The box 
used by défendant for the transportation of the réservoirs is not a copy 
or imitation of the rack described in the Belden patent, and in fact 
the argument of complainant in this particular really shows that the 
claim made is for the use of more than one réservoir for each lamp. 
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If eomplainant is entitled to ptoteclion under this first clàim of the 
Belden patent, it would %e edtitled to demand it if it appeared that 
def^ndant's réservoirs wéte* carried to ând fro in the hands or pock- 
ets of its employés. The specifibations in the Belden patent clearly 
show that before that date détachable réservoirs were in use in bônnec- 
tion with street-lamps, and which were taken from the lamp-post to a 
store-house to be filled and rètiirned. It may hâve been a valuable im- 
proveiïient in the method, but it was not invention, to utilize the 
already known plan of having more than one réservoir, so that, when 
the empty one was removed, it could be replaced with another, filled 
and ready for use. The finding in the original opinion that it does not 
appear that the défendant infringes the Belden patent must therefore be 
reaffirmed. l 

Upon the question of infrîngement of the Second claim of the Mack 
patent, it is now pressed in argument that the valuable feature therein 
is the use of an air-pipe éà arranged that air can pass through it into 
the upper part of the réservoir, when the same is in place, and thus the 
bubbling oaused when the air passes througb the oil is prevented, and a 
steady flow of oil from the réservoir to the tank results, thus securipg a 
steady flame. It is évident that the second claim in the Mack patent 
was intended to to secure a réservoir of the form and with the attach- 
ments therein described, that is to say, a réservoir having its bottom set 
into form a flange or rim, having an ppening provided with a screw- 
cap, and air and feed pipes connected therewith. The claim covers this 
combinatioii, and the drawings and spécifications show that it embraces 
a réservoir with the sçt-in bottom, having therein an opening covered 
with a sçrew-cap through which passes an air-pipe and a feed-pipe. I 
do not think this claim can be enlarged to cover any and ail means by 
which air may be admitted to the top of the réservoir, withoufc passing 
through the oil, but that it inust be confined to a reservqir having the 
combination therein set forth, to-wit, an opening in the bottom, througb 
which thé réservoir is filled, and which opening is then closed witiiia 
screw-cap having attached thereto aii air-pipe and a feed-pipe. In ail 
the claims of the patent we find it provided that the air and feed pipes 
are to be connected to the screw-cap, the purj)ose being that tbey may 
be covered or closed with à valve or stopper, so that evaporation will be 
preyent^d iBS well as the passage of, dirt into the réservoir. I do. not 
think it is shown that Mack was the original inventor of any one or 
more ôfj tjhe éléments forming the réservoir and its attachments dç^ 
scribed in the patent in question, and ttierefore claim second, of the pat- 
eà^t must be held to be for a corabinâtioo of known éléments, and must 
be li^nited to the form therein described, one of the main features.of 
which, is tte screw-cap having secured thereto an air-pipe and a Içedr 
pipé. îjj t^ie lamps of the défendant company, the feed-pip^ ahoWP 
in t^e ^c^ combinatiop is not used, nor is the air-pipe secujed to the ^ 
screw-ç8ipj^^nd it therefore jçannot be ^eld that the Mack çomhinatiôn; 
is ii>ï^jl^gedr If the contention ', of çoçipiainiant in thiS; pa^ticular lis 
well foùhdetl, then it would follow that the use, in any way or form, 
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of a pipe tp convey the air intp the réservoir above ti^e QÎl; jr<>Qld in- 
fringe the second claim;of the Mack patent, and I do;not think such 
a construction of the çlaim is allowable. The decree originally entered 
dismissing complainant's bill will therefore be affîrmed, and it is so 
ordeied* 



The Havilah. 
Peatt », The HÀviLAH. 
CooMBS «t aZ. », Samk. 
\. (Ctrentt Ûtmrt of Âppeals, Second CircuM. OoUjb^ W, 1891.) 

GttÙCli* CtonKT OF APPEAI.8— ADStrRALTT APPBÀLS. 

'; i , ; .4c!tt .Qong. Feb. 3,6, 1876, "to faoUitate the disposition of cases In tbe suprême 
çoqrL " provides th^t af ter the passage tUereôf the circuit courts In declding ad- 
Oliraiii^ causes shall tnake separate flndiiig's of fact and of law, and that, on appeal 

' . tQ;the,«i|preine court, the review shall be Itmited to questions of law apparent on 
tn^teoord or presented by a bill of exceptions. Meld, that although the act estab- 
lishibé the circuit court- Of appéals (Aôt Càng. March 8, 1891) déclares that "ail 

, pqoyj^ions of law now in force regulating the methods and svstem of appeals and 
writs of error" shall regulate appeals and writs of error to that court, yet the act 
' W ï676does not apply to appeals in adttiiralty from the existlng circuit courts to 
that ,<^vrt^|^d tbe same may be heard wlthout separate flndings of fact and of 
law, and without bills of exceptions, as in appeals from the district to the circuit 
'édùrts. ;■■■■■' ' ■ 

' App'éài froin the circuit court of the United States for the southern 
district of New York. 

Libél by Edwin N. Pratt, as master, etc., of the schooner Helen Au- 
guste,' t^ainst the brig Havilah, her tackie, etc. Decree belo.w for libelant. 
Liileoln doôilibs and others, claimants, appeal. Heard on motion to dis- 
miss tW appeal. Motion overruled. 

iZfertry ,4»trfen, for the motion. 
' BtièeH D, Benedict, ôppoaed. 

Befère WAiiLAcE and LAœMBE, Circuit Jùdges. 

PeS 'CimiAîi. This is an appeal from a decree of the circuit court af- 
fitmihg à decree of the district court for the southern district of New 
York îùttrtadmiralty cause. 38 Fed. Rep. 875. The cause was heard 
bythê circuit court subséquent to July 1, 1891. A motion bas been 
Dàade td dismiss the appeaL The motion proceeds upon the ground that 
nofiàdiàgs of fact weré made by the circuit court upon thé décision of 
thé 'CaUS^ that no exceptions appear in the record; aûd that thî^ court, 
in 'revife#ihg appeals in'àdmiralty, islimited to a d^rmination ofthe 
(JuystiWô èf law arising upon the record, àhd to such rnllri^ of the court 
belôWj èkcepted to at the time, as are présénted by a bill of exceptions. 
Prior to the act of February 16, 1875, "tb facilitaté thé disposition of 
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cases in tlie suprême court and for other purposes,"' neither spécial find- 
ings of facts nor exceptions were a necessary part of the record upon an 
appeal in an admiralty cause, and the hearing in the suprême court and 
in the circuit court was a trial de novo. It was the purpose of that act 
to relieve the suprême court from the necessity ofdeciding questions of 
fact in admiralty causes, and the provisions whereby findings of facts 
and conclusions of law were required to be separately stated by ihe cir- 
cuit courts had no application to cases which could not, because the amount 
in controversy was insufficient, be reviewed by the suprême court. Vit- 
rified Pipes, l4 Blatchf. 279; Richardav. Hansm, 1 Fed. Rep. 67. Obvi- 
ously that act does not apply to an appeal to the circuit court of appeals.. 
The eleventh. section of the act of March 3,, 1891, establishing the cir- 
cuit court of appeals, provides that "ail provisions of law now in force 
regulating the methods ând System of review through appeals or writs 
of error shall regulate the methods and System of appeals and writs of 
error providedîor in this act in respect of the circuit courts of appeals." 
By the act a.ppeals in admirajty henceforth lie direct from the district 
court to the çoUrt of appeals, and no method or system of review by find- 
ings or bill of exceptions was in force for the review by appeals in ad- 
miralty frorn theç district court when the act was passëd. It would be 
unreasonable to hold that congress intended a différent practice to ap- 
ply to the limited number of cases where ^ppeal lies from the circuit 
court to the circuit court of appeals (solely because they were pending 
and uhdecided when the act: was passed) from that whiçh would apply 
to appeals in admiralty from the district court. As thé act of 1875. pro- 
vided a method and system of review, through appeals, only for such 
cases in the circuit court as went to the suprême court, Ihere seems no 
good reason for extending the gênerai laiiguage of the eleventh section 
of the new act to cover cases in the circuit court which are not to go to 
that tribunal. 

•The act of 1875 provîdes, among other thlngs, "that the oircnit courts of the United 
States, in deolding causes of admiralty and maritime jurisdiction on the instance side 
of the court; shall flnd the facts ând the conclusions i»f law upon which it renders'its 
judgments or deorees, and Bljall state the -facts and conclusions of law separatelv. 
• * ♦ The review of the judgments and deorees entered upon juoh findings bv tfie 
suprême court upon appeal shaU be limited to a détermination of the questions of law 
arising upon the record, apd to such rulings of the circuit court, exoepted to at the 
tlme, as may be préseuted by a bill of exceptions prèpàred as in actions at law. " 
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The SivEB Meesey. 

4,1; j-:,- ,, ' : .:;;.■: . ^ ' : , 

NoeW 1A.MEEICAN Dredqing & Imebovement Cq. v. The RivebMeksey. 
ipfstrUst Court, S. D. New York. January 8, 1892.) 

1. ABMIKAMT— PbAOTIOB— SUBMITTINO CArSB ON PLEiilNGS. 

Upon the snbthission of the cause bn the pleàdings, averments of new matter in 

theap^Yrenor matterg ^Ueged in tbelibel and denied generally, must be vvtaolly 

disregarded, as unproved, except in so far as they mayl>e admissions agalnst in- 

terest; • ■ ■' ■....', 

t. DeI^GI^CTS it SeA— DaNOBROTJS OBSTBnOTIONS— Dbstbhotion op bt Other Vbsbbls 

—Master's, Personal Tort. 

A sooW li» tow of a steamer on a vojrage f rom Charleston td Nicaragua having 
broken adrift oit Fortune island in Jù^,' 1890, was drlf ting in the track of steamers 
goint; up and down the ooast for oyer three weeks, When shé was taken in tow 
By the defendalnt steamer, and on VaA fbllowing day set fire to for the purpose of 
destruction. The libelants, according to the libel, b&d notice from time to time 
âur^ifig this IntervaJ of the whereabouts of the scow,, but gave no évidence that 
théy made any efforts to rescue her, oï that they intendëd to do so. Eéld, that the 
iniSerence from thèse f acts was that the scow was abandoned by the owners, to be 
dealt with by other vessels that mlght meet her as prudence should dlctate*, that 
by.the nature Of the veaîsèï sbe Was an obstraction dangerous to navigation; and 
there'being no evidence'of her value, or that she was worth salvage, heid, that 
tfaei% was no presumption, in the absence of évidence, that the aot of the master of 
thë KiVer Mersey in destroying this obstruction was either tortlous or négligent; 
but thit it was presumptively a bénéficiai service in the public interest, for the 
safety of life and property at|,sea, — a work similar to that in which the public ves- 
sels 01 maritime nations, Incluaing onr o wn, are more or less engagea. Held, aUto, 
tbat the master's aot, if tortious, was a personal tort, and not being done for the 
beneli^ of the sh^p, or in the cours? pf navlgating the sblp, or within the sçope of 
hlg potvérs as représentative of ihe owners, neither thé owners nor their property 
wareliable. 

In Admirai ty. Libel, byi the North Américain Dredging & Improve- 
menl Cotnpany against thç 3team-ship River Mersey to recover for the 
dest|xicti0U;ot a scow, the property of libelant. 

WheéUry Cortis <k Godkin, for libelant. 

Qmverad: Kirlin, for claimants. 

Bbown, J. The aboyfi lîbel was filed to recover for alleged damages 
to the libelfint for setting:'oïi;,fii'e a scow belonging to the libelant, which 
was adrift at sea. The sdow was one of four which, while on a voyage 
fronï pharleston to Nicaragna in tow of the steamer Çr. W. Jones, broke 
adrift on the 14th day of July, 1890, wheri aboùtbfîf Fortune island, one 
of the West Indies. No évidence was introduced on either side in sup- 
port of the allégations of the libel or answer. The case was submitted 
upon the pleadings. The answer admits that the scow was picked up 
on the 6th of August, about 3 p. m. , and taken in tow until noon of the 
following day. The scow had then been drifting to the north-eastward 
for a little over three weeks. The libel alleged "that the libelant, on or 
about the 16th of July, 1890, received notice that said scow had gone 
adrilt; that at various times thereafter the libelant received from incom- 
ing steamers and other vessels notice of the whereabouts of the said scow, 
and kept itself generally informed both of the position and condition 
thereof; that about the 7th or 8th of August, 18^0, the libelant received 
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reports df'sàid scowataà of her position from the steamers whiéh had 
gîghted sàîd scoW; that Ihe inforiïiation rëceived by the libelant showed 
that the scow wàs about 80 miles off shore, about opposite Fernandinâj 
Fia.; that immédiately upon recéiving said information the libelant char- 
tered a jJtwerfur iug, the Wade Haiiipton, at CharléSton, and dispatched 
said tùg in search bf the scow; * * * and that but for the wrongful 
actof the steatiiel' River Mersey, and those oh boatd of her, as above set 
fûtth, she wonld bave been able to pïék up and feaive said scow." ï'he 
libel furthér allèges that the scôw waé' takeh iù tow upon a éalvage serv- 
ice, and that the salvors wrongfuUy discontinued thé service, ahd set firè 
to' the Scow. The attswer deniefe that 'She was tâkeh upon a salvàge serv- 
ice, but allèges that, being in the tfàck bf vessels gôing up and dbwn the 
coast, "she was vëiy dàngerous to hàvigation; àhd as she would cbhtiHïlè 
to be 80, drifting^ong with the currëût, the mâster thought it prudent 
fo remové her, by towing her as faf as poissible to the northwttrd- and 
■westWàrti inside of thé Gulf stream, Àrhere he ihteridèd to set het'aiîrifti 
Next dày, at nobri, having ascertàined thé position of the steamer, and 
that very iittle progr^sS had beéri mMe during thé time the scoW Wàs iû 
tow, and as the weathèr^aà globmy and the sea rising a Iittle, the^ liaas- 
ter decided to cast the scowadriffc; and, as shë might hâve been thenieanâ 
of grèat loss of prbpérty and perhaps lives, he had her set on firCj so aà 
to déstrby her, and sio ïémove a dàngerous obstrùctioii to navigation. 
It waS Tievel- the intention bf the mastér to takë the scow in port, as hè 
"did nôt thinfc her worth sâlvage." As neither sidê hâve put in any évi- 
dence, hbrie of the avërments of èithet- that ate not àdmitted cari, ùnder 
Tule 51 of the suprême cbUrt,be coïisidered as facfs, except those in the 
tiatUrè of admissions against interest. I caunot, therefore, aésuine that 
thé libelahts sent oùt à tug, aS alleged, tb find the scow; or that they 
«ver had any intention bf making any efforts tb fescue lier after thèy 
iearned,' about July 14th, that she was adrift; and, as they admît that 
they had had knowledge of her gênerai whereabouts for about threè 
weeks befbre she was Set on fire, this knioMyledge, with no effort or intënt 
toreclaim her being shown, must be treated as équivalent to an abani- 
donment of her, authoriiiiig those who might meet her to deal with hét 
as prudence shëuld dictàte. 8o, also, théré is an entire absence bf any 
évidence îhdicating thtttthe scow was of any market value, or that shé 
•was vvorth salvage; ih her abandoned and derèlict condition. Withbùt 
such proof rio decrée Shbuld be giveri. Libels in admiralty are libt enter- 
tained for merely nominal damages. On the other band, from the nature 
of the vcSsel itself, which wasa sco* low îti the Water, showing Iittle to 
attract attention, and from' the pbsition in the oceân assigned tb her by 
both thé îibel and the ànswer, it is self-evident that she was an objéct of 
spécial danger to life and property in the numerous vessels pUrsiiing thé 
usuàl couiîfe of navigation in going up and down the coâst. The de- 
^tructiçn bf such dangeroUs obstructions in the fairvfays of thé sea, èitbér 
whën àWandoned, or wheii not provéd to be worth saVing, is bot tbrtiOUs 
or actibnable, but rather a praiseWortHy and benefiëent serviéè; ' Thé 
Tenibvûl'df snch obstrudtioHSi' now numéibus in thé Atlantic, and^thréat'- 
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enjngi destruction to lifeapd property through, the utter impossîbility of 
taking a,ny adéquate precautipns against them at night, in darkness, or 
in stormj .tias become a matter of international concern. Every year 
more or less collisions and loss are caused, by them. See 3 Pro. Mar. 
Cpnf. 308-317, 482. Directly interested as ail private individuals 
engaged in commerce may be in removing such dangerous obstructions 
whenever iqet, the work is often attended with such difficulty and delay, 
and interruption of the voyagp, that priyate hands cannot be relied on 
to perfora^! îtt^ç ,work. Fç^ some years past, therefore, the public vessels 
of différent inaritime countries, including our own, hâve been more or 
lees engaged in clearing the seas of thèse obstructions. The work of our 
own navy iiir.this tield ia cot by virtueof any statutpry authority, but 
.nnder the law of , necessity, for the protection of life and property, and 
for the man^fest public good, Against such interests, no mère technical 
rights pf property in derelict or abandqned vessels can be set up in a 
court of adnairalty; and, a remov^l pf such objects, if justifiable when 
done by public vpselsjiseqji^llyj'ustifiable when dene Under similar 
çircumstancesby private hands. So far aa I hâve been able tp ascertain, 
no ruleg haye; b,een presçribed for the government of our public vessels, 
as to whatderelipts shall be destroyed at once, or what shaU be allowed 
a longer time for possible , salvage resçue» This seems to be left to the 
judgment of th€! individual oflScers in çommand, having référence to the 
, nature, condition, and circumstances of the derelict. Not;0nly does the 
generalj judgnaentof the représentatives of maritime nations .approve of 
this work, but its prosecution with more yigor has been earnestly advo- 
cated^ 3 :Pro. M^r. Gpnf., ubi sjipra. That pp private rights should be 
held infringed by this service, when it is carried on with reasonable judg- 
ment, I haye no manner of dpubt. The neglect by the pwners tP take im- 
médiate steps tprecover dangerous derelicts in the pathwaysof commerce, 
when their position is reason^bly known, ought to be treated as an aban- 
donment of them, as I hâve already said, to be dealt with according to 
the beat judgment of those in whose ^ay they come. The derelict in 
this case was, as.the pleadings state, a scow. Such a craft;shows but little 
above the water, and is very peculiarly perilous in a mijch frequented 
pathway which is subject tothe most violent tempests and storms. Had 
the master supposed the sçpw wprth salvage after having- taken her in 
tovj.there isnpcpnceivable motive whyhe should not hâve continued 
on with her. I base nothing, however, upon the unproved averments of 
the answer, ; But without further explanatipn than the libel itself affords, 
J must hold that the destruction of an object of that kind, in such a place 
at sea, pf no proved value, and presumptively abandoned by the owners, 
does not afford ^ny presumption of négligence or wrong, and is not action- 
able. Even if the master's act were unjustifiable and tortious, still I 
think this libel in re,m against the yessel could not be maintained ; because 
■the act of the master in setting the sçow on fire, if not justifiable for the 
reasons above stated, was a purely pçrspnal tprt of hia own, for which he 
and those who participated in the, act were alone liable. The {içt was 
not donc in the service of the ship, pr for any benefit to the ship, or by 
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any act of négligence in the navigation of the ship; nor vras it done in 
the exécution of any duty of the master to the ship, or to her owners; 
nor wasthe act within the scope of the master's duties or powers as the 
représentative of the owners. Neither the owners, therefore, nor their 
property, can be held legally answerable for it. Label dismissed, with 
Costa. 



The ELEcntON. 

- Electbo-Dynamic Co. p. The Electron. 

BiGLEB ». The Electeo-Dynamic Gk). 

; f.mstrici Court, S. D. New Tjork. Deçember 10, 1891.) 

1. AipMiP'iti*' JùBisbioTioN— SupPMBS— Damaobs for Bbbach op CoirrBACT. 

A contikÈÎ for supplies to a vesselbéing a maritime contract, a court of admiralty 
basdHi^(s4ietion to give damages for a ^reach çit the contractas to tlie quality of tbe 
snp^eà f umished, or for misrepresentatioiis, or otbër breacÙës in the performance 

- :,• otiUi ,, ■; ■ 

S. SAUB—Pp'^OTIOB— RULB tô— COUNTBB-GLAIM— SEOUBITr BT LiBBLANT. 

Ih ensuit' In rem for the priée of suoh supplies, the défendant, having giren se- 
ctftttyi'l* éntitled, under rnle 53, to security frcan the libelant, upon filing a ârosë- 
libel tQ xectfver damages for breacbes of the same contract oa Wbich tbe libelant 
, sues,' 

■■','■ ,1 ■ 'j'^ * ' ' ■■ ' ' .. ■ ' 

In Admiralty. The Electîro-Dynamic Company 6f Philadelphia libelèd 
the yacht Electron to recover for machinery furnished. James Bigler 
filed a cross-libel, and moved for stay until security is flled. 

WUcox, Adams & Green, for motion. 

Eobinaon, Bright, Biddk & Ward and Mr. Ward, opposed. 

Brown, J. In the first above libel the claim is for $2,106.08, with 
înterest, the balance pf a.bill alleged to bedue "in and about the refitting 
and repairing" of the yacht Electron, belonging in Philadelphia, by fur- 
nishing her with a quanti ty of electrical machinery for the purpose of 
propelling her by eleotricity. The yacht was arrèsted and released on 
security given, and bas answered, alleging misrepresentations and varir 
ous bie^çhes in the performance of the contract under which the repairs 
were furnished, and an offer to return the articles. The cross-libel al- 
lèges substantially the same misrepresentations and breacbes, and claims 
damages by reason thereof in the sum of $4,553.04. Under the fifty- 
third rule of the suprême court in admiralty, she now moves that the re- 
spondents' proceedings in the original libel be stayed until security is 
given for the damages claimed in the cross-libel. The défense to the 
original Wbel is the same as the ground of daim in the cross-libel. The 
0/886 is therefore within the fifty-third rule of the suprême court in ad- 
miralty, as consfrued by this court in the case ofViandIÔV. Crédit Ly- 
v.48F.no.8 — 44 
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lekmiél'iê Fétl;'Rfep;a867'^'^lt'ié:tfigèfd, boweverj that t^e brôss4ibél is 
Wt'Wûdïàànd whidh'ièotiid <riot bé'éhfisrtained in àdmitalty^'bièôausè it 
18 mêrêl|* ah action ïét* damages for ^ë bïëach of à csontrâct foi*'sïif>plies. 
Nb "déiïbt, *îf thè court^ was without'jtirisdiction 6f thë cause oi action 
etâtfedîiîi thé croâs-lîfeel, the motion 'Shouldnot bè gftint^d*' but; though 
actions for damages and for misrepresentations and breaches of contracta 
for supplies maynot be fréquent, I cannot regard them as beyond the proper 
jurisdiction of the admiralty. In the case of T/ie Eli Whitney, 1 Blatchf. 
360, though it was held that an action in rem would not lie for false rep- 
résentations which had been the inducement to the exécution of a char- 
ter-party, there is no intimation that an action in persmam would not lie 
for such a cause. Theçontract in this case, being for supplies, is a mar- 
itime contract, 'B^ithitî liHe ôrdinary j\ifisdictîoù of thè admiralty courts. 
Upon such a contract, and ail its incidents, the rights and remédies of 
the parties are reéiprbfciailV' The contiract being màrititie, the admiralty, 
eays Cuetis, J., in Chiirch y, SheUm, 2 Curt. 271, 274, "will proceed to 
inquire into kll its bi'ëyicheS; and ail the damages snSe&St thereby, how- 
ever pe^uliar tbey ,m,ay b^, and wljatever issues <;heyinyqly^.",§eej 
tà^Oi Gm y. Murray^ Jâia. Aérhi 8M; TKe /. FiW&merj 22 Fed. îlep. 
; 342; 2^ W' '/-. Mm(Jl, 27 Fed . B^p.' 570; 3%6 Baracda. MY^, ïlep. 
|l02. In the latter case the action was for damages for breacli of the 
stipulations of a ohàrt«r-party, aud, as respects jurisdiction, is indistin- 
jguisHàWfi irom thè pres^ht> though tlie form of réfînedy in tiiis case is 
!«n pé48on'd«i onl/. ■- The cross-liberis therefore properly brought, and 
jfalls within the rule; and the motion for stay of proceedings on tne orig- 
linal libel,, until security is given, is granted. 
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L PatWbot 6^''ÀocoTOT-^Ài>pi!,ioA.tios TO Items. 

; WhèB a payjnent is méidë xiiioti aecoiint, wlthont an application by èlUiër^ptoyto 

sp9Qtfi9it9ip8,.tbeIaw wiUi^ply it tojt^beoldestiteins. ; [< i 

2. iBrVM PlI-OISH-COMPBKaATIOJl— Pl.BAIlIN0-r78BT-0FP. , , ; 

(Jn,anTjlei by à pUot iofVtafcéi, iyhéra thé libelee mèrely files an answer, noaf- 

; flrmaitivejudgmentcan babàd^fôr datnages caused by the pilot's negligrnloe; and, 

Yb^'^'tbp seryipes are , rçn4ered under . seyeral distinct qontcacts, the i<ig^t to set 

up such'dajnagës as a défende is confinèd to the wages earned under the particular 

oantraoedurlng the perfocmanceof which th« negligenceoccùrred. '■"'•''■ 

&iBAMB-e>SÎHtitrbED«É'AND-SKiLL.- :■. ■ ;-■..;!.;■•■ „:■'•■;: 

•[■ A rije» pUol is bpundto be f amiliar .wlljh the ohanne)l| p)t tbe, river, ,«nd with tb^ 

VarittùS Obstructions to' navigation, and itôhavè thé degree oi skill ordinàrily pos- 

; segsed^byjotherg of bis ciàsa, and he is llable fbr damages occasioned by thé want 

,. of 8u,ch, koowledge an4 skill, or by négligence in «pplyiog them, bqttiot for idaoqi^ 

iCasionéd by'an etror '6i jndémenton hls jpart. .. , , . 
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4. Bamb-i-Nbgmgenob. 

When a river plldt in charge bf a tow adopts tlie proper course to avoid an îm- 
minent danger, bè ie not liable for damages caused by a failure of the boatto 
■ promptly obey her paddle-wbeel, owing to an improper stowage of her fuel 
6. Same— Getting àvT op Channel. 

A river pilot wbo gete far out of the obannel, when one shore lighted by electrio 
ligbts is in, fuU view, is liable for damages resulting to his tow, even thougb the 
other shore is obscured by steam from the siphon pump. 

In Admiralty. Libel by a river pilot for wages. 
George <J, Wilson and David S. McVann, for libelant^ P. C, Krwx and 
E. W- Smith, for claimants. 

Beed, J. The libelant's claim is for $185, being a balance alleged to 
be dueîhim for services as pilot. He claims $25 for five days' service at 
Logstown in June, 1891, $10 for a trip to Industry in July, 1891, 
$100 ioiâ trip to Louisville in July, 1891, and $90 for a second trip to 
Louisyilfe in July and August, 1891, makihg a total of $225, and allows 
a créait of $40. The answer admits the correctness of the varions 
chargea, éxcept thé item of $25 for services at Logstown, bot claims a 
furthe^ 'crédit of $10. In' my judgment, the testimony warrants the. 
conclu^on that the libelant's claim for the services at Logstown should 
be allowed. As to the crédit, it appears that the firm of John A. Wood 
& Sàù, who are the owners of the boat, paid libelant $50 on gênerai 
account- They owed him $10 for services, other than those in suit, 
and he'iïpplied that much of ,the paynient, as he bad a légal right to 
do, to the payment of the other claim, giving them crédit for $40 up- 
on thé claim in question. This crédit, in the absence of application 
by èit|3èr the debtors or créditer, the law would apply to the oldest 
claims, so that it pays the Logstown claim and the Industry claim 
in full, and reduces the claim ior trip to Louisville in July to $95 ^ 
leaving that much of that claim and ail of the claim for thç second 
trip to Louisville unpaid. The respondents, however, in their answer, 
which thëy term an "answét. ftnd cross-libiel," further défend upon the 
groUndithat, upon the second trip to Louisville, the tow, while.in his 
charge as pilot, was twiçe injured, first at Deadmàn's islànd, wheré 
a barge containing coal was grounded and daniaged, the respondents, 
as its owners, sufilering a loss of $300, and again near Pomeroy, Ohio, 
wheré à boat containing coal was lost with its contents, the respond- 
ents Mfieïitig a, loss thereby of $2,^82.50; and thèse injuries, they 
clàimV otJCtirred through the négligence arid carelessnéss of the libelant, 
and they seek to set off thèse damages against libelant's claim. As thô 
Ctee'stàïidé, this claim cannot be the subjèct of a set-ofiF, so that the re- 
spondents could hâve a decree against the libelant for the balance, ( If a j*d 
V. Chamberlain, 21 Ejom 572] The Voie, Ql U. S. 381;) but they, piay 
set ùp such acts of négligence by way of défense to the libelant's daim, 
the M^ îtoÈlying, froîn the contract for service, faithful service tin the 
pàyl oftJïë, employé, àrid àh àmount bf care and skill proportiohed' to 
liie çHarMcfer bf the work which hé bas erigaged toperform, ahd,îf hé 
perforjtt it negiligentiy and unskillluUy, it is,a breach of coûtract, and 



692' FEDEEAt REPORTER , Vol. 48. 

the loss sustained by the erapiqyer may be shown by way of défense, 
as going direcÛy to the considération. Oleniion v. Mànufactunng Co. , 
140 Pa. St. 694, 21 Atl. Rep. 429. The gênerai rule is thus stated in 
2 Pars. Shipp. & Adm. 433: 

" Admiralty has no jurisdietion of an indépendant set-oflf, and those usually 
allowed are where advan'ces hâve been made upon the crédit ci the particular 
debt or demand for which the plaintifl sues, or which operate by way of 
diminished compensation for maritime services on accoûnt of imperfect per- 
formance, nuscônduct, or négligence, or as a restitution in value for damages 
sustained in conséquence of gross violations of the contract. ,|A loss arisîng 
from tbe gross neghict of a mariner may be set o£C in answér toa demand for 
wages," 

Eut this set-off in. this case v^ould be only to the e;stent of the wages 
claimed. The North Star, 106 U. S. ,17,. 1 Sup. Ct. Ileç,.41; TheDave, 
sujrra; Mert v. The Beuben Doua-, 3 Féd. Rep. 520; N^hoU V. Tremlett, 1 
Sprague, 361; Snow v.CarruA, Id. 324. And as eacii,^iring Vin this 
ças^ ^as upon a separate contract, the allèged négligence cannot be set 
up ^^,a défense to any pther than the wages claini^.for thè second trip 
to; Louisville. The Pioneer., 1 Deady, 58. So that the libelant is, at aÛ 
éventa, entitled to a decree foi: $95, the balance due, as, stated above, for 
services prier, to that trip. The question, then, remains whether the 
respondents bave established their défense of négligence on the part of 
the libelant. , 

The duties of pilots are thus stated in AÛee \. Packà Co., 21 Wall. 

889:':; ■-, ;. ;,„ ^' ;■■;■ 

"Thé character of tbe skill and Içnowledge; reqnired of,a p\Iot in charge of 
a vessel on tbe rivers of the country is very différent from tliat which enables 
a nayigator to carry bis vessel safely on tlie océan. * * '* The pilot'of a 
riye;r steamer, lilse the harbor pllot, is selected for bis personal Isnovvledge of 
the tojjography through which he steers bis Vessel. In the' long èourse of a 
thousand iaailes in one of thèse rivers, be must be familiar with the appear- 
anee of the shore on eachside of tlie river as he goesalong. lïs banl^s. towns< 
its landingâ, its bouses and trees, and its openings betwe;en,;trees, are ail 
land-marks by which Ije steers bis vessel. ,Tbe compass is of ïittle use to him. 
He must knbw where the navigable cbannel is, in its relation to ail the'sé ex- 
ternal objects, especially ili tbe night. He must aiso be fatniliar with ail 
dangers timt are permanentiy located in the course of the river» as sand-bars, 
snags, sunken rocks or trees, or abandoned vessels or barges. Ali this he 
must know and remember and avoid. ïo do this be must beconstantly in- 
formed of changes in theçurrentof tbe river, of said bars newly made, of 
logs or snags or otber objects newly presented, against which bis vessel might 
be injured.'* 

In CamphAy. WWamsofn, 1 Phila. 198, bis responsibilities are thus 
stated: ' 

"He shôuld be a person of great and accurate knowledge of the difficulties 
and dangPrs'îot the particular Navigation in which he isemployed ; well ac- 
quainted with the rules vyhicli arise eut of the rigiits of others pavigating the 
same waters, and always ready to regard those riglits; copl and coljected in 
dangerous an(j, trying circumstances; not given to recklessuess aiid passion 
in oriier loproVehis courage; and always carefùl of the vessel committed to 
hls guidance. * * * ïhe légal liabillty of a pilot corresponds with the 
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high responsibility o£ his position. He is under obligation to his employers, 
as well as to third persons, to bave and exercise proper care and skill in the 
navigation of the vessel. He is liable to his employers, and in collision cases 
to third persons, for any injury arising from his careiessness and unskillf ul- 
ness. * * * Pilots are bound to exercise ordinary skill and care, accord- 
ing to the rules of navigation. But the care required, in the plain and or- 
dinary course of navigation, la not the same as required in difflcult eircum- 
stances. Circumstances of extraordinary danger require extraordinary care; 
and the fact that the pilot had to pass coal-boats in a somewliat narrow chan- 
nel imposed upon him a degree otcare différent frotn wiiat would hâve been 
required if he had had the channel to himself. Btill this is but ordinary care, . 
under the circumstances. Now, if the pilot exercised ordinary care and skill 
for the purposé of avoiding the collision, and yet failed In the attempt, he is 
not liable to his employers, though theyhave paid for the damage done bythei 
collision, itis settled that, if the occupation be one requiring s.kill, the fail- 
ure to exert that .needf ul skill, either because it is not possessed or from in- 
attention, is gross négligence." The New World v. King, 16 How. 469. 

The général rule is stated in Cooley on Torts, 647, as follows: 

"Every'man who offèrs his services to another, and is èmployed, assumes 
to exercise in the employment such skill as he possesses with a reasonable de- 
gree of diJigence. In ail those employmenta where pecaiiar skill is requisite, 
if one ofEers his services, he is understood as holding himself out to the pub- 
lic as possessing thedegree of skill commonly possessed by others in the same 
«mployment, and, if his prétentions are unfounded, hê commits a species of 
fraud upon every man vrho employa him in reliance on his public profession. 
But no mah, whether skilled or unskilled, undertakes that the task he as- 
sumes shall be performed successïully and without fault or error. He un- 
dertakes for good faith and.integrity,„but not for jnfalUJ)ity, and he is liable 
to his employer for négligence, badfaitb, or disbouesty, butinât for losses 
■conséquent .^ipon mère error of judgment." 

The distinction between an error of judgment and négligence is not 
«asily determined. It would seem, however, that if one, assuming a 
responsibility as an expert, possesses a knowledge of the facts and cir- 
cumstances connecteâ with the duty he is àbout to perform^ and, bring- 
ing to bear ail his professed expérience and skill, weighs those facts and 
circumstances, and décides upon a course of action which he faithfully 
attempts to carry out, then want of success, if due to such course of ac- 
tion, would be due to error of judgment, and not to négligence. But 
if he omits to inform himself aë io the facts and circumstances, or does 
not possess the knowledge, expérience, or skill which he professes, then 
a failure; if caUsed thereby, would be négligence. "No. one can be 
xîharged with careiessness, when he does that which his judgment ap- 
proves, or where he omits to.do that of which he has no time to judge. 
•Such act or omission, if faulty, may be called a mistake, but not care- 
iessness." Broivn v. French, 104 Pa. St. 604; Williams v. Le Bar, 141 
Pa. St. 149, 21 Atl. Rep. 525. When a pilot in piloting a vessel has 
used his best skill and judgment. he is not liable for her loss, although 
the resuit shows that his best judgment was wrong. Mascm v. Ervine, 27 
Fed. Rep. 459. 

The testimony shows that the passage at Deadman island is a difficult 
«ne, being through a narrow, winding channel, with a bar on the shore 
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Bide. A steam-boat towing a fieet of barges or boâts: should, according 
tô th'e judgment of the pilota exâmined, go throngh this channel by 
ilànkîrig; thaï; is, by holding the boat back, with the fleet in a quai?- 
terîrig' position to the current, and allô wing the cWrfent to sweep thè 
head of thç fl^eet around the curving channel, the wheel of the boat act- 
ing as a Sort of pivot, The testimony of Mr. McMichaels, the other 
pilot on the boat, shows that the libelant followed this course, but, the 
boat not being backed sGon enough, the front barges were carried upon 
the barj whlch Was on the outside of the curve. In other words, the 
boat w^ tpo near the bar befpre her fleet commeiiced to swing around. 
Mr. McMichaels says he called the libelant's attention to this, who said 
he was loacking the boat ail he could. It would seem that the boat did 
not answer as quickly as usual, because her stern was too low in the 
water, and this is attributèd to the fact that her load of fuel was smaller 
than usual, which threw lier bôw out of the water. The libelant knew 
this fact. If the boat had beeà stopped and backed too soon, the fleet 
would not bave passed ihrough insafety. The libelant seems to bave 
possessed the knowledge of, the river and channel required in Atlee v. 
Packet G),, supra. He seems to hâve exercised bis judgment, and to bave 
tried faithfully to carry out the coUJ-se upon which he had determined 
as the resuit of his judgment. At mbst he committed an error of judg- 
ment for which he ought not to beliable. But I think the libelant is 
responsible for the loss oj the boat near, Pomeroy. Holding him to the 
responsibility, skill, and care required in Ail.ee v, Packet Co» and other 
cases I hâve oited, the testimony shoWs a want-of care and skill on his 
part, for whitih he should be held lirible. The boat, with its tow, was 
out of its channel, with which hé wàs bound to be familial-, and was 
almost on shore, before he discovered his whereabouts. Granting, what is 
in dispute^ that the steam from the siphon obscured his view of the West 
Virginia shbce, the opposite or Ohio shore, lighted with electric lights, 
was in fiill view, and he bas shown np excuse for being out of the chan- 
nel, with tiiat éhore to guide him. Even if the steam obscured his vis- 
ion, and lïe found he could not steer intelligently, he phould hâve stopped 
until the siphon was shut off. As the boat sank in a few minutes after 
the tow rnbbed the shore, fend the testimony shows the end of the boat 
was crushed, it is fairly to be inferred that it received injuries at that 
tirae, which were the resuit of want of care and skill on thô part of the 
libelant. As the amount of the loss, on that occasion, far exceeds the 
amount of wages claimed for that trip, it follows that he cannot recover 
the sum of $90 claimed for that trip^ He is entitled to a decree for the 
remainderof his daim. 
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DousE V. S&mmr a /d, 

(PUtrlet Covrt, tS. D. New York. Novenjber 80, 1891.) 

1. SBIFFISa OWNBB Peo Hao Vioe— Waobs. 

A part owner, having agread witb, 'ïhe othev owper» to run the vessel on sharcs, 
and pay her disbursements, is owner vra hac vice, and personally llable to tba 
master, whpm he bt» employed, for ail bis wages and disbursements. 

■>. SaMH— LïMITED LlABIMïr— DlSBtJJtSBâiBSTS. " ' ' 

Tbe vessel beinglQst.t)ie aciof 1884 limitingliabUityappUes in favoroftbeother 
pàti bwners as to the mà8tei"s âisbnrséménts, btt notas 'totbe mttstër'a wages; 
Dût; lÀe other owners arâ^atitled tob)4emnlt}r irooa tbe owner proHM 

S. Admibàlit — Fractice— Ata'EKDHEirt. ' 

The owner pro hac vice being sued wltb others as joint owner, an amendment Of 
tbe Ubelwas permittéd torecover tbe disbnrsements' tor wbicb he dnly was lia- 
blé; but, no proper aoconnt having'been submltted to him by tba master, na.«osts 
uptotbe présent time were allowed', nor any fnrtber proceedlngs, nntll an aooount, 
^tb proper voucherc, bad' been'tlabmittea, andopporbinityaflorded tor sattle- 

:■ meàt ' ^ '■>-'. 

In Admîralty. Action by F. Â. I>puse against H. M. Saigent and 
otheré to réoover wagés 'as' iiasterL 
WUcox, Adamt & Grem, for libélant. 
Wîng, Skoudy & Pvinam and Mr. Bu7lingham,fotré«pondeatSi 

Bbown, J. The défendant Gower is liable as an owner pro kae vice for 
4;he'libelàHt's wages ancfiîisbursements, as respects tlie department which 
he had agreed witb the o*ners to supply. Webhv, Parce, 1 Curt. 104. 
1 t'hinkvtfae défense of a limited liability is good as respects the othér 
owners, the vessel having been lost, and no freight realized; but thia 
defenséf'aiider the act of June 26, 1884, (28 St. at Large, p. 53, e. 
121, § 18,) does not extend to the master's wages, for whidi the 
other défendants, as weli as Gower, are also personally liable. But 
as respects this liability^ the défendant GoT^er would be bound to 
indemriiiy the other owners. The fact that Gower was not sued 
as owner pro hac rice, but as a joint, Içgal owner with the other de- 
fendants, does not entitle Gower to a dismissal as respects him. An 
amendment that might properly state the case against Gower would not 
présenta wholly new cause of action; but would be simply a différent 
mode of «tating the respective liabilities of the défendants for the same 
wages or disbursemqnts. It is, therefore, within rulé 24 of the suprême 
court in admiralty , and the proper amendment should be allowed. But, 
as respects Gower, a résident of Maine, who claims that no proper a,o» 
«ount had been submitted to him, and who has never conteâted his lia- 
bility for any snm justly due the libélant, the amendment should be 
■without coSts of the suit t» this tiiue; and no order of référence to inr 
crease thel'expenses of the suit should be orderedit. the libelant's behalf 
until a proper account in détail, together with vçiuchers therefbr, so fM 
as practioablei has been submitted a Eeaspnablie time to Gower'sçoun- 
ael, or de^osited in the clerk's office fpr inspection, ^và opppjrtynjty af- 
&rded foriàn amiçabk adjustment. t^ ^ijunount .diae. : 
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The H. <T. Johnson. 

Brakbb et al. v. The H. G. Johnson. 

{DUMet Cowrt, s. D. New Tork. November 13, 1891.) 

1. COMUON CABBIBB— DaMAOB rBOH OTHBK GOODS— VbSSEL'S BiSK— BONA' FiBE FlTB- 
CHASBB. , ^ 

A common carrier vessel nnder fbë iisual blU of lading tàkes thé rlak oî damag» 
to goods throoffi) oontact with other goods, when Dot cauaed l>y péril of the sea, as 
respects abiniafide purchaser, thouga the goods are sbipped by the charterer., 

& B&ME — Lbasase Of Oiu 

On delivery of plumbago In barrâlB sbipped uader the usual bill of lading, a part 
. werefound.aamagod by cot3oa-nut oil,Btowed above the plumbago. In other re- 
spects tbe cargQrwas well stowed. . There vas no sbiftiag, tbe usual dunnage, and 
>' ne Qxtrttordinary périls on the vojiage. ïbe damage arose either f rem unfit oil 
casks, or improper stowage of such casks over the plumbago. Held, that tbe ship 
took the risk and was liable for damage. 

In Admiralty. Libel by H. T. Braker aod, others agaipst the H. G» 
Johnson to recover for injuries to ireight. 
George A> Black, foT,li\>el&nis. 
Owen, Gray & Sturges, for claimants. 

Bkowm; J. In Novemher, 1890, Delmege, Reid & Co., beîng char'- 
terèrs Jof the Britisb bark H. G., Johnson, sbipped on boar^^ of her at 
Colombo' 2,145 barrels of plumbago^ which they had previously sold to 
the lîbelants, for which a bill of lading was signed by the maater, reciting 
the réceipt of the goods "in gobd order and well conditionedjV-and agree- 
ing to deliver the same in like good order at New York, to the order of 
Winter & Smilie, agents, "the act of God, the queen's enemies, fire, and 
périls of the seas" excepted. Winter & Snylie were the agents of the 
libelants.' Gn the delivery of the plumbago at New York., 466 of the 
barrels were; foùnd damaged by cocoa-nut oil, a part of which had been 
Btbwed aboVè the plumbago. The libel was filed to recover this damage. 
The évidence leavés no doubt that the damage arose from the leakage of 
the oil. Aside from the placing of oil casks over the plumbago, the cargo 
V?as in geneml well stowed. There was no shifting of cargo on the voy- 
age. Theïé Was the usual dunnage, and the shipencounlered no ex- 
traordinary périls. The claimants' witnesses ascribedthe leakage to the 
poor quality of the casks in which the cocoa-nut oil was shipped, the 
casks proving t<y ha:ve bôen not well-seasoned, but green, and subject to 
shrinkage dOfing Ihe warm weather of the passage. The oil, as well as 
the plumbago, was shipped by Delmege, Reid & Co., but the master 
superintended the stowage and arrangement of the cargo. The bills of 
lading in thœ casô import the ordinary contract and liability of a com- 
mon carrier. They contain no exceptions save those above stated. In 
the case 6f 'Mverpool & G. W. Steam Oo. v. Phenis Ins. Co., 129 U, S. 
397, 437, 9 Sup. Ct. Rep. 469, Mr. Justice Gbay, in delivering the 
opinion of the court, says: 
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"By the settled law, in tlie absence o£ sorae valid agreement to the contrary, 
the owner of a gênerai ship carrying goods for hire, whether employed in in- 
ternai, in coasting, or in foreign, commerce, is a conimon carrier, with the lia- 
bility of an insurer against ail losses, exoept onlysucii two irrésistible causes 
as the act of God and public anémies." 

Thèse bills of lading are to the same effect. There is nothing in thena 
that serves to protect the ship from liability for damage arising from 
other goods. This damage did not happen from any péril of the seas, 
as the master himself testifies. The datnage is directly traceable either to 
unflt oil casks, or to impropér stowing of such casks over the plumbago, 
or to the lack of suitable attention to the leakage through the deck and 
in the hold during the;voyage. Upon guch bills of lading, and in the 
absence of any other exceptions, the ship takes the rjpk of suçh .apcidenia 
as respects bonafide purchasers and consignées of the goods to whom she 
issues bills of lading, even though the goods were shipped by the char- 
terers. The T. A. Goddard, 12 Fed. Rep. 174; The Antoinetta Q., 5 Ben. 
564. The libelants are in the situation of honafide purchasers, paying 
for the goods on the faithof the bills pf lading issued to their agents, 
Winter & SmUie. Decree for the libelants, with costà. 



The Zealandia. 

CDtstrtct ' Court, D. Calt^omlo. Jantiary 18, 1886.) ' 

Shipkno— Damage to Caboo— Febils oî th'b Sba. 

Whereaoask of oil, whicb is laBbed securelyas againçt ail ordlnary w^^her, 
breaks loose dnrlng an extremely violent gale, and caiisea injury to other goods, 
the damage must bë attributed to a péril ot thé sea, espeoiaUy wtaen it appears that 
siush acoidents are not Infrequent 

In Adpiiralty. Libel for damages to cargo, 
if. '©."lîciid'injr, for libelants. 
MHUm Andros, îox û&\xn&T\\s. 

HoFFMAN, J. The proofs show, I thînk, to a démonstration, that the 
very great damage sustained by the hides in question in this suit could 
Ilot hâve been caused by the négligence of the carriers, tf any confidence 
can be placed in humàn testimony , we must believe that the ship was 
stanch and dry, and that no water found access to the hides by the leak- 
age of the vessel. This is shown, not only by the testimony of the mas- 
ter and ail his principal officers, but by the évidence of thë very capable 
and reliable survéyors, whoexamined the after-hold with the spécial ob- 
ject of ascertaining whether any signs of leakage could be discovered. 
It also appears that the vessel bas conveyed several shipments of hidea 
frbm Sydney to this port, stowed in the same place and same manner as 
the hides in question, without damage. She bas also made two voyages 
sinee ddivering the hides, with cargo in thè after-hôld, whichwas de- 
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livered in good order, the vessel ia the mean time having undergone no 
repaits whatwer. It is impossible, I think, to attentively peruse this 
téstirrionjr Withbùt cotning to the cbnclusion that this extraordinary and 
ùnpreisedèiitëd ëonditioH of the hidës when delivéred, whalever may havo 
been the cause, cannot be attributed to the fàult of the carrier. The 
damage to the skins was caused by this breaking adrift of a cask of Oil 
in the bëtWéen-decks. The testimony shows that the ship encountered 
Wéàtheï bf'èitreme violence; that the cask was securely làshed, and broke 
awày dtiriilga tempe8t,^^an accident, it is said, of not infreqaent occur- 
rence, ï^ould hâve thïMight that an accident of this character migbt 
be prevented by the exéMise of proper care on the part of the carrier, 
but on the proofs I fed obligea to décide that in this case it must be 
attribùfëd to périls of thé sea. Libel dismissed. 



ThS NatSan Haui. 

The Geetrude. 

Abell V. The Nathan Hale and The Gertbudb. 

(District Court, S.D. Ne/io York. Deoember 17, 1891.) 

PbBBOIÏÀL InJUBIBB to EMPLOTB— DlVIDlNO TO-W ITNDBB WAT— NBOLIQBKOB— MUTUAt 

Faclt. ■ 

It ia impruSent anâ hazardous to divide a tow uader way in a tide-way and in a 
high wind, to be picked up by other 6oats; and this belnf; dose witbout necessity^ 
àll thé'B&ttery, and a band having bis foot eut ofC by a coil of rope whicb rendered 
wbllë ma^ing fast tbtbe dHfting taWiheld négligence in tbe tng for which it was 
aiiBWëi«)&ei, ' Blitthecidurt belng of thé opinion that the hand's attention was to 
Bome eztent given to the naval parade at the Briosson f anerol^ and that the hand 
was pattly in fault, allowed him $700 only. 

In Admiralty. Sdward S. Abell sued the tugs Nathan Hale and 
Gertrude to recover for personal injuries. 
Hyland <fc ZabrisMe, for libelant. 
Samud Parki for claixfim^, ! 

Bbown, ,J. : jn the afternoon . of , August 23, 1891 , the libelant, who 
was Cfiptain of the barge Sqsquehanna, then in tow along-side of tbe 
steam-tug Gertrude, had bis foot eut off at the ankle by getting caught 
in a coil <jkf the rbpe which was rend^ring, while he was making fast two 
other bftTgesOn his porjt side. The three barges were bound for the 
North river^; They had corne dpwn the East river with six or seven 
other barge%ibound for Amboy, ift tow of tbe Nathan Hale and the Ger- 
trude. At abqut 3 o'clock in the afternopn, when they arrived off the 
Battery, or a little beyond , the Gertrude was assigned to detach the three 
barges, whil^th© rest of the tow wenttp Amboy. Tbe Gertrude accord- 
ingly ûcst.tppk on her port side the Ubelant's barge Susquehanna before 
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she was dropped from the tow, and then she ordered the other two 
barges, which were in the tier next astern, to cast off from the main tow, 
which was under way. The weight of évidence ig olearly to the effect 
that the tug and the Susquehanna did not proceed to take up the other 
two barges until they had dropped 200 or 300 feet astern of the main 
tow. There was a strong north-west wind, and the tidewas ebb. When 
the two barges were some 25 or 30 feet from the; Susquehanna, and 
néarly abreast of her, the captain of the latter was ordered by the master 
of the Gèrtrude to throw them a line to make fast. It is the customary 
duty of the captain of the barges to obey the orders of the tug-masters 
in heaving Unes or in making fast their own or other boats in the neces- 
sary changra, when tho boats of the tow bave différent destinations. The 
two barges were light, and they were drifting backwards at the time 
when the order was given. A line waa thrown to them, and by a loop 
at once made fast on the nearest barge. The captain of the Susquehanna 
then put the line through bis stem chock, and got one turn about the 
hitt, which was about eight feet from the chock; and while attempting 
to make ft second turn, as he testified, the line rendered as the barges 
were drifting astern, and bis foot got caught in the coil, which drew his 
foot up against the bitt, and severed the foot at the ankle. I find more 
than usual embarrassment upon the facts of the case, not only from the 
contradiction between the witnesses in regard to facts which it should 
seem ought to be equally well known to each, but from the différent ver- 
sions of the accident by the libelant himself, whose original libel agrées 
with some of the défendants' witnesses in the important particular, if 
true, that the accident occurred while the line was allowed to render for 
the purpose of letting the barges drop astern after they had been previ- 
ously made fast to the Susquehanna. The amended libel , however, as- 
serts that the accident occurred in the first attempt to secure the two 
barges to the Susquehanna, and several of the défendants' witnesses sus-r 
tain this account. The probabilities of the case afford little aid, be- 
cause the whole conduct of the tug in relation to the two barges seems 
upon any theory to bave been unreasonable and naturally improbable. 
Upon the whole, I think the weight of the testimony sustains the state- 
ments of the amended libel in this particular, and that the accident 
took place when the line was first thrown to the two barges, and they 
■were 200 or 300 feet astern of the main tow. The weight of évidence is 
further clearly to the effect that the method pursued in this case, namely, 
by casting off the two barges from the main tow in the ebb-tide and in 
a high north-west wind, before any Unes had been made fast to them, 
as might hâve been done, was an unusual, improper, and dangerous 
mode of handling the boats; and that it imposed unnecessary risks and 
actual danger upon the men employed in the attempt to stop or "snub" 
the two barges while they were drifting astern of the Susquehanna in the 
high wind. The testimony of the captain of the Gèrtrude, in effect, 
confirma this; for he insists that he did make fast the Unes to the two 
barges before he ordered them cast adrift, though some parts of bis tes- 
timony and the weight of évidence are to the contrary. The neoessarily 
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humed; exécution of orders undèr such circumstances, and the difficulty 
o£, the work, tend naturally to such accidents as this. The tug is an- 
swérable: for the unnecessary and unjustifiable method adopted by her 
capfaioinhandling the boats, and she must therefore be held liable as 
oontribuïing to the accident. The Frank and WiUie, 45 Fed. Rep. 494. 
Thére is strong évidence, however, that the libelantwas not giving his 
undivided attention to the lines, but was in part looking at the parade 
of the numerous vessels in the bay at that time in attendance upon the 
funeralof Ericsson. The libelant emphatically dénies this. But as he 
has ji© one to confirm his own testimony on this point, and the story 
of the opposîng witnesses is so natural under such , circumstances, I do 
not feel wàrranted in awarding the libelant full damages on bis own tes- 
timony alone, when thus contradicted, ujpon the theory that he was 
whoUy free from fault. The libelant is not, however, for that reason, 
whoUy eut off from relief in a court of admiralty. The accident was 
severe; he is a cripple for lifej and, though the évidence does not justify 
a full decree, yet, upon the principles approved in the case of The Max 
Morris, 137 U. S. 1, 11 Sup. Ct. Rep. 29, 24 Fed. Rep. 860, I allow 
him the sum of $700j for which a decree may be entered, with costs. 



' ' : The Elsie Fat. 

PiHLAQ t;. The Elsie Fay. 

(JHstrlct Cov/rt, S. D. New York. January 6, 1893.) 

PbbsOtoi, WroïtiÉs TO Servant— Neoligekce— Instomoibnct OJ^Piftoop.. 

Thp libBififlt »ping for damages for persônal injuries to.his knee-pan, and the mod» 
in whlch thê aoéiaent happened notbeing aatlsfaotorily explairiêd, and amid numer- 
ous cdntradlGtibns, held, that the claim was not establïshed b^a fair prépondérance 
of proof, sn4 the Ù^el.^a^ dismissed without préjudice. 

'In, Admiralty, > Libel by John A. Pihiag against the schooner Elsie 
Fay to reco ver for. persoual injuries. 

Âlemnder & 4sh, for libelant 

Wing, Shov,dy & PtUnam, for claimants. 

Beown, J. The libelant was a seaman on the schooner Elsie Fay. 
He testified that -on the morning of the 27th of January, 1890, before 
light, as he was placing the pump handie in the small boat which was 
lashed on deok athwartships a little aft of the mainmast, the lashing of 
the boat broke, because of its unfitnessand rottenness;<and that the libel- 
ant, in catching hold of the main boom to save himself from being hurt 
by the boat, had his knee thrown by the boat up and against the boom, 
so as to injure permanently the knee-pan, and disable hiiii from further 
duties as a seaman. The testimony is fuUof contradictions of a distres*- 
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ing character. My impreësiws of the libelant personally, from his ap- 
pearance on the stand, were favorable to his integritj' and honest testi- 
mony. But the contïbdiotions of the libelant as to various circumstances 
are so many; the libel has so little support from other witnesses; the 
manner in which the accident is said to bave happened, I find to be so 
difBcult to appreciate; and, the libelant being found in theboat, thereis 
such likélihood that the injury to the knee-pan may bave happened from 
his fall into the boat, if he did fall into it, as he allèges, — that I fînd it 
impossible to hold that the libelant bas made ont his case by a fair pré- 
pondérance of proof. The break of the boat is proved; but that break 
is not one likdy to bave been made in the way the libelant describes, 
but agrées rather with the défendants' theory. On the other hand, there 
are circumstances which it would seem that the défendants might bave 
explainedj but which they hâve not explained, especially how the break 
in the planks of the small boat actually occurred; and, if it occurred 
through any seasshipped, how any such seas sufficient to break the boat 
«x)uld bave escaped notice at the time. Under àll the circumstances of 
the case, I cannot render any satisfactory judgment; and I must there- 
fore dismiss the libel, without costs, and without préjudice to the libelant* 



The Kaatbbskili.. 
Hamilton et al. v. The Kaateeskill. 

{District Court, s. D. New York. January 7, 1893.) 

SiiTAisB— PAtE ON Dock — Towaob— Masteb's Self-Sacbipicb. 

A flre breaking ont abolit noon in a hay and strawstore-house, withinSOf^etot 
the bflljc-head at Coxsjiokie, in the North river, where the large passenger steamer 
KaâterfeKîll was lying'WitKout steam up, the ferry-boat Coxsackie, fromtfté ad- 
joining;èUp,iOa moying out for her own safety, was called back to tow the ste^.mer 
away, and thereupon, withip twoorthree minutes, got along-side andtowed the 
BtesimëritbW place 6Î Bàfèty. ' On contradiotory testiihony, héla, that the steamer at 
the tipe ■n^&n the Coxsaokia took hold of her, waa not: out of the way of gre^t âaa- 

fer, ànd but for her help would probably hâve been greatly damaged or wtolly 
eatroyed ;' and the steamer being worth from $100,000 to 1140,000^ and the f erry-bbat 
$8,000, hel<î, $3,500, a reasonable salvage award; and it appearing that, when the 
ferry-obat's niaster went to the help oithe Kaaterskill, his own hôtel, very near the 
burn'ing waifehouse, was threatened by the flre, and was afterwards consumed, 
held, that his iponduct in gQing to the relief of the Kaaterskill, instead of attend- 
ing to his own property, belonged tothe.class of hefoic and self-saoriflclng ac- 
tions, and deserved récognition as such; ànd $1,200 of the award was allowëd to 
him, thô f ei-ry-boat not having incurred any damage or danger in the service. 

in Admiralty. Libel by David M. Hamilton and others against the 
steam-boat Kaaterskill to recover salvage. 
Benedict & Benedict, for libelants. 
Wing, Shoudy & JPutnam, for claimant. 

BbjOWW, J. The abpye libel was filed in behalf of the owners of the 
ferry-boat Coxaackie, and ail others ipterested, to recover salvage for res- 
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«5uing the «fteam passenget-b6at Kaaterskill from a fit^-whîeh broke out 
abolit noon on Sunday, August 23, 1891, upon the^oek at Coxsaekie, on 
the Nôrth river, where the Kaaterskill was then nfbOî«d.' iThe fire orig* 
inâted'îna large hay and ètraw stor&-house, the easterly end of wMch 
wa6 Withlo; 50 feet of the btrlk-head where the Kaat«rekill lay;i The fire 
waS véry mpid, and half a dozen other buildings 'on the dock were 
speedilv consumed. Thé Eatterskill was about 285 feet long. Hérstem 
was polritilt^ down riveï, and was wîthin 5 or 6 feet of the Une of the 
ferry dip itmnediatelybeloW,' ta which the Goxsackie waâ then lyingi 
PersonS Oh both boats perceived the fire at about the same time. The 
Kaaterskillwas not under steam; but the ferry-boat,' having steam up, 
itoniediatéîy startéd out of the slip td get out of danger. When from 
100 to 250 feet out beyoïld the Kaaterskill, she was hailed by the cap- 
taiû of théflatter to corne back and help her away. The captain of the 
ferry-boat- immediately ordered his boat turned about, and within a 
■conple bf Bïînutes, the tide being low ebb, and near slack^ came back to 
the bbwof the Kaaterskill^ &tid made fast to her by a hawser, and towed 
her dowii river ottt of danger. ; There is great conttadiclibn among the 
witnessës astb the position of the Kaaterskill at the time when the Gox- 
sackie took hold. I am satisfied, however, that the stem of the Kaaters- 
kill was not down to the lower side of the ferry slip, so that she was by 
no means at that time out of extrême danger. The paint on the star- 
board side of the Kaaterskill was blistered. Many of the spiles on the 
north side of the ferry slip #ére scorched or eharred. Had not the after- 
part of the Kaaterskill been well out of the way of this part of the bulk- 
head at the time when the easterly end ûf thb hay ând straw store-house 
fell in, I hâve np doubt that she would hâve immediately taken fire from 
the mass of flàme and héat which that fall let loose; and in that event 
she must hâve been very gr;eatly injured, if not wholly destroyed, as she 
had no adéquate means of putting out fire. The évidence shows that 
the en4 of thàt building fell in from 2 to 4 minutes after the Coxsaekie 
began towing the Kaaterskill away. For the fast steamer the General 
was about a inile and a half Up river whén.the firé broké out, and came 
down at fuU 8p«èd, arriving at the ferry slip within 5 minutes; and at 
that time, as her witnesses testify, the east end of the store-house had 
alteady fallen. The witnesses for the Kaaterskill say that, at the time 
when the Coxsiaçkie took hold, the Kaaterskill had bee» shoved away 
from the bulk-head first by hand, and afterwards by the use of pôles, 
prbbably about 10 or 12 feet. If that was her poSîtipn, she was prob- 
ably in the outer margin of the eddy, which upon the ebb-tide makes 
up along the bulk-head, and had begun to set a little down river with 
the slight ebb there. When the ferry-boat passed out of the slip, how- 
ever, the Kaaterskill had not been moved; and in the short interval of 
a couple of minutes before the Coxsaekie took hold of her it is not créd- 
ible that she could hâve been shoved but by hand and got down river 
the considérable distance which many of her witnesses testify to. I find, 
as sworn to by the witnesses of the Coxsaekie, that when they came up and 
took hold of the Kaaterskill she was not so far down as to prevent the 
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Coxsackie from entering her own slip had she chosen. Herwhole after- 
part was therefore liable to take fire as soon as the mass of flame should 
pour out from the east end of the falling warehouse, net more than 60 
feet distSEft. The service rendered by the Coxsackie was therefore of the 
gréâtes^ ivalue to the ICaaterskill. She was in extrême danger,': and noth- 
ing; butttbe help of the Coxsackie, in my judgment, could hâve saved 
her tiççfm, grpat injury, if npt destruction. Though the Coxsackie was a 
yery sqtall boat, of oqjy 77 è tons, worth about $8,000, she had been 
employedbefore to assist the Kaaterskill in moving, and her service in 
thjs instance was sufiBcient for the purpose. The service was, however, 
short, probably less than half an hour ail told, and without danger to the 
Çoxsadîiçi Qnecircumstance, however, deserveaspecial mention. The 
master of the ferry-boat, who was a part owner of her, was also the 
owner pf an hôtel situated with,iil:75 feet of the buming warehouse and 
threatened l|>y the fire. Acting upon the selfish motives that are apt 
tO; controlithe coqduct of most men under such circumstances, be would, 
after gettjtig, his ferry-boat as spcfn as possible to the nearest point of 
safetyi bave hastened to iopk ftfter the safety ofhis hôtel, without turn- 
ing aside tp help others. Instead of doing this, he answered thesum- 
mons pf thp Kaaterskill, and, after this salvage service^ dropped her in 
the streamas sppn as she was safe, and hur]ie4 to his hptel, to ônd it 
consumed. Thig condnct belongs to the class offSelf-sacrificing aqd he- 
roic actions, and should be compensated as such. The Kaaterskill was 
worth from $100,000 to $140,000. I think $2,500 will be a moderate 
and saitable award for the service rendered, of which $1,200 should be 
awarded to the master for the reasons above stated, $1,000 to the owners 
of the Çpxsackie, ^nd $300 to the other two officers of the Coxsackie, in 
proportion to tbeir wages, with costs. â decree may be entered accord* 
iûgly. 



Thb Annie S. Coofeb. 
United States «.The Àn«ie S. Ooopeb. 

{District Court, JB. D. toutsiana. Deoember 16, 1891.) 

Shippinq KiiOOTJiTioiîB— LiflHTS— Towino Loo-Rait. 

Rev. ISt. U. S. § 4233, raie 4, providing that "steam-vessels, when towing other 
vessels, shall carry two bright white tnast-head lights vertically, in addition ta 
their side-iights, so as to distinguish them from other steam-vessels, " applies to a 
Bteam-tug towiog a raft of logs, though such raft may not corne atrictly vvithin 
Rev. St. U. S. §8, declaring that "the word 'vessel' inoludes every description of 
water-craft or other artiflcial contrivance used, or capable of being used, as a 
means of transportation on water. " 

In Admiralty. Libel of information against the steam-tug Annie S. 
Cooper for failure to carry the lights required by law while towing a 
log-raft. Libel dismissed. 
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C. S. Riee, for claimant. 

Wm. Grani, for the United States. 

BiLLiNQS, J.' A libel of information has been filed agaînstthîs steam- 
tug for not càrrying the lights reqUired by lâw, viz., rùle 7; It is not 
chargea that Shé had not . the lights required by thé statate for a steam- 
tug Which had in tovf a vessel, viz.,' ruie 4j hereinaftër set forth* It 
is-ôharged that sbe had in tow a raft' of logs, and not a vessel. The 
question, theïelbïè, is narrowed dowh to this: Undà- section 4233 of 
the Revised Statutes, does rule 4 of that section inclode a Steam-tug 
totriiig a raft<)f logs? That ruIe is as folio ws: "Rule 4. Stëam-veS- 
sels, when towiiig other véssels, sbàll carry t^o bright white mast-head 
lijghtsverticallyf in addition to their side-lights, so as to distinguish 
them from othet steam-vesséls." The first Question presented is whethér, 
ûûder rule 4, a raft of logs is a vessel. Section 3 of the Eevised Stat- 
utes (1873) thus describea vesselsï "The word ' vessbl' includeS eVèry 
deabription of watër-craft Or other ûrtificial contrivàncb used tft capable 
ol bëing used as a meana of transportatiotl on water.*' A ra:ft' of logs is 
a «ëûtrivance whereby the logs themselves are kept together, and thua 
ihade capable of being transported. They are not the means, and the 
li^holé structuré is not a ïiïeans of transporting anything but tbe things 
whioh make up the structure. Therefore a raft of logs might not be 
fitrictly a vessel. ^ Eut, in interpretîng a rule, we must look at the rea- 
Soii' ôf tbe rule. The objeot of the rule was torequire steani-tugs hav- 
ing tlhings in tow to carry certain lights to enable Al other vessels to' 
kno'^'that they were not steatn-vessels without toWs. The' différent 
light'^s required of 'the steara-tùg having something iû tow to Cïiàblé'all 
veâSéls to keep 'ont of the way of the tows. S.teata'-tngs having rafta 
in tow are not, by the statute and rules, distinguished from other steajÉù- 
vessela, unlesa they are meant to be included within the scope of this 
-rule. Can it make any différence with the danger to other vessels 
whether the tow is technically a vessel or a raft of logs? Clearly not. 
The reason of the rule makes i^^include vessels and rafts of logs, or any- 
thing else which steam-tugs are' Wont to tow. 'In my opinion, a steam- 
tug, while towing a raft of logs, as to lights, is governed by rule 4, and 
not by rule 7.- ' 'I think, thèrèforë, the exception to trie libel is well 
founded, and sbpuld be maintained. Let the libel be dismissed. 
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Morgan et al. v, East Tennessee & V. E. Co, 

{Circuit Ccnirt, N. D- Cfeorgia. Mafch Term, 1888.) 

lixMOyjLi. 0» Causes— CiTizBNSHip op Railboas Corporations. 

WTjaii a raîlroad cùarter gives the œompany a right to aell Us road witWn the 
stftte i/> any company incorpqrated by apq^her state, the purchasing company to 
hâve "SU the rights and privilèges" of the seller, a non-resident company, whioh 
pùrchàées the road to form an extension of its Une, does not tfaereby become a rés- 
ident coirporation, so as to take away its right to remove a cause f rom the state to 
a fédéral court. 

On Mbtton to Remand to the state court from which the cause was 
retaoved; Motion refused. 

W. H,' Dabney and R. T. Fouche, {oTihemotioa. ■■. 

J. Wi H. Underwood, opposed. 

MgCay, J. This was a suit commenced in the superîor court of 
Floyd county, Ga., agaiust the Virginia & East Tennessee Railroad 
Company, and upon the pétition of the défendant, claiming that it was 
a corporation of the state of Tennessee, had been removed to this court 
for triai. Plaintiff now moves to remand the case, on the, ground that 
the défendant, though a corporation of Tennessee, is also a corporation 
of Georgia. and that this court has no jurisdiction of the controversy, 
since the parties are ail citizens of Georgia. The question turns upon 
the following facts: The défendant was incorporated by the législature 
of Tennessee, with authority to build and operate a railroad from 
Cleveland, Tenn., to the Georgia line, and to extend its road to Dalton, 
Ga., by consent of the Georgia authorities. By yarious acts of thelçg-, 
islature of Georgia this privilège was granted, and the road built, but no 
expreœed corporate rights in Georgia were by thèse acts conferred. Th« 
company got the right to extend and operate its road to Dalton on cer-, 
tain' conditions, and, so far as this extension of the original road to 
Dalton isconcerned, the right of the company has alwaysbeen so Ireated. 
In 1874 or 1875 a railroad extending from Dalton-, Ga. , to Selma, Ala., 
bnown as the "Selma, Rome & Dalton Railroad," was sold under due 
j)rocess of law for the benefit of its creditors, and was bought by cer- 
tain persons, who afterwards, soifar as that portion of the road lyingin 
Georgia is concerned, were incorporated under the name of the "South- 
ern RailroaH Company of Greorgia. " One of the provisions of this oharter 
was as tbllows: 

"Sec. 6. That the said company shall hâve power to lease or sell their 
property within the state of Georgia to any other railroad company within 
the state o( Georgia, and also to such railroad companies of other states as, 
by the laws of such state, may be so authorized, and upon such terms as may 
bé agréed upon by the board of directors and approved by a majority in in- 
terest of the stockholders of this company; and the Said company so leasing 
et bùying shall havo and possess ail the rights and privilèges of this com- 
pany." 

Uiidèrthîs section of the charter the company sold that part of the 
Selma, Rome & Dalton Railroad lying iii Georgia to the East Teûriessee 
V 48F.no 9 — 45 
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& Virginia Railroad Company, which has been, and now is, în posses- 
sion of and engaged in operating said road. It may te added in ex- 
planation of the situation that this road from Dalton through Rome to the 
Alabama and Georgia lîne is in direct extension of the original road of 
the East Tennessee & Virginia Railroad Company from Cleveland to 
Daltori. It is contended by the counsel for plaintiËfs that, nnder thèse 
ciretirristances, the defënd,ant is a Georgia corporation, and has, there- 
fore, no right to remove the suit to this court. It is admitted that 
under'thé laws of TeriJiëssee the East Tennessee & Virginia Railroad 
Company was authorized to make the purchase of this road, so that at 
laet the question dépends upon the construction to be given to the sixtl 
section of the act incorporating the Southern RailroadCompany of Georgia, 
and giving it spécial powear to sell its property, and déclaring that the pnr- 
chasers shall hâve ail the rights and privilèges of the Southern Railroad 
Company of Georgia. It is claimed that this section, not only by rea- 
Bon of the' nature and object of it, but by its expressed terms, casts 
upon the East Tennessee «& Virginia Railroad Company corporate rights 
in thè staiè of Georgia, and that the défendant is therefore a citizen of 
Georgia, and the case not removable. Nothing is better settled than 
thata gtaïit to a corporation is to be strictly construed; that it takes 
nothing :by any législative act except what was expressly granted. If 
this be trueof grants to a corporation, it would seem to be more em- 
phàtically true of the graht of corporate rights. If, therefore, by a fair 
côiistrnctiôn of this sixth section of the charter of the Southern Railroad 
Company ôf Georgia, its terms are fairly covered without including in 
it the right of the purchasing company to be a corporation, then the 
corporate right is not granted. Suppose the purchase had been by 
some Georgia railroad, acting under a Georgia charter, could it for a 
moment be contended that the Georgia company would become a new 
corporation? Suppose, agàin, this Georgia Southern Railroad Company 
ofGeoi^à had only leased the East Tennessee & Virginia Railroad its 
road, would the Geoi^ia Southern cease to exist as a company, and the 
East Tennessee bave ita chartered rights? The words used in this section 
are to be taken altogether. The Southern Railroad Company of Georgia 
is authorized to sell orleaseits property, not its corporate existence; and 
the latter'wôrds are to be oonstrued ■ in référence to the former. The 
purchasëts are to get ail the powers and privilèges the old company has 
over its property, — the thing sold, and the only thing it had a r^ht to 
sell. Now, the corporation of another state may, by the consent of the 
législature, under a license, enjoy any kind of property or franchise 
■withôut becoming a corporation. It may own land, cpnstruct railroads, 
carry Où the business of à'Common carrier, make contracts of insur- 
i^nce, and do almost any cpnceivable légal act which the législature may 
license it to.do. In the iiumerous sales of railroads under chancery de- 
crees nothing is sold bat the property. The corporate right is not the 
subject of sale. Such a right — the right to be a corporation— dépends 
upon the législative .w;i}l, and is not to be sold or mortgaged, except by 
législative consent.. And this distinction between the property rights 
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of the corporation and, its corporate existence is clear, and well recog- 
nized by ail writers on coi-pbration law; and this view is sustained by 
the highest authprities, In Raikoad Co. y. Harris, 12 Wall. 65, the 
suprême court of the United States held that a:n act of the législature of 
Virginia granting to the Baltimore & Ohio Railroad Company the same 
rightB and privilèges in Virginia as were granted it by its Maryland 
charter did not make it a corporation; that it had only a license to 
do such acts in Virginia as it had a right to do in Maryland. And in 
the same case it appeared congress had granted to the Baltimore & Ohio 
Railroad the right to build a branch in the ï)istrict of Columbia, with 
the same rights, benefits, and immnnity as were provided by its Mary- 
land charter, and the court held even this not to be a grant of corpora- 
tive àuthority, but only à license to do in the District such acts as it 
might do under its charter in Maryland. The same doctrine is laid 
down by District Judge Key, May, 1882, in Middle Tennessee. 
Çallahan y- Railroad Co. ,11 Fed. Rep. 536. This question is also, I 
think, éssentially irivolved in the case of Railroad Go. v. Komitz, 104 U. 
S. 5. In that case a Maryland corporation had leased and was operat- 
ing a Virginia railroad under a contract, without any législative àuthor- 
ity from either state. The Maryland company was sued in Virginia, 
and undertook to remove the case to the United States circuit court. 
This the Virginia court refused, on the ground that, as this Maryland 
Company was exercising rights of a corporation in Virginia, it was to be 
treated as a Virginia corporation; and this ruling was approved by the 
Virginia suprême court, and by writ of error was carried to the suprême 
court of the United States for review. That court said the matter stood 
on the same footing as if there was législative àuthority for the lease, 
since the state had not complained, and it in terms decided that, while 
the Maryland company was without doubt suable in Virginia, yet as it 
still was not a Virginia, but a Maryland, corporation, it had a right to 
remove its cause, under the act of ctingress, to the fédéral court. The 
case of Railroad Co. v, Giry, 28 Ohio St. 208, is to the same effect, and 
I am unable to see why, on principle, a law of a state granting to a 
foreign corporation the right, privilège, and immunity to operate a rail- 
road makes *.he grantee any more a citizen of the state than does a law 
aathoriidng a foreign corporation to make other contracts or do other 
acts as home corporations may, or as citizens may, which is the law, 
expressed or implied, of almost ail contracts in ail the states of the 
Union, and is true by comity, even as regards foreign corporations 
proper, over almost ail the civilized world. I am therefore of the opin- 
ion that the motion to remand must be denied, and the case stand for 
trial in its proper order on the docket of this court. 
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iS-BEENEB r. Steinway et al. 
(Clreult Court, S. D. New York. November 20, 1885.) 

Taxation op Costb— Dookbt Pbbb. 

When a demurrer to a bill in equity is sustained, a dooket fee of $30 la tiaaUe in 
f avor of défendant 

là Equity. Exceptions to clerk's taxation of costs. 

Ecdph W. Morrison, for plaintiff. 

Gfeorgfë ^. Cotterill and Arthur v. Brîesm, for defendânJB. 

' Shipman, J. The exception to the clerk's taxation of éosts, in disal- 
lowing a docket fee of $20, upon a decree for costs in fâvor of the dé- 
fendant, upon a successful demurrer to thé complainants'' bill, is sus- 
tained. The defendant's right to a docket fee of $20 is sustained upon 
the atlthqrîty ofWoosiei- v.Handy, 23 Blatchf.112, 23 Fed. Rep. 49; 
The ÂnMria, 23 Fed. Rep. 669; McLean v. Clark, Id. 861; Price v. 
CbJerntt^, 22 Fed. Rep. 694; and Sc/iar/ v. Levy, 112 U. S. 711, 5 Sup. 
et. I^J.'360. 



SaENGER t). NiGHTINGALE «i ai. 
(Circuit Court, D. Oeorola. AprU Term, 188a) 

1. MoSTOAOBS— Patment— ÉviBSscE— Statements in Intéeest. 

In, a suit to set aside a loreolosure sale, letters written by the mortgagor before 
the foreclosure, and tending to show that the mortgage debt had then been en- 
tirely pald, are inadmissible t'ô bind the purchaser when there is no évidence of a 
oonspiraoy between htm and the mortgagor to keep the mortgage alive after pay- 
ment, i,n order to defraud subséquent lienholders. Such letters are merely un- 
sworn stàtements, madé in the interest of the writer. 

8. SaME-^RiGHTS OF SeOOUD MoH^rOASHB. - 

Tbefact that the assignée of a mortgage vyhlch constitutes avalid andsubsist- 
ing lien transf ers the sàme to the children of the mortgagor without considération 
gives no grônnd of cômplàint to the holder of a second mortgage. 

8. SAMB.V .: • :' . , . ,, i,:, 

The f aot that a mortgage was f oreolosed by the assignée thëreof in the name of 
the origîiïàl mortgagee, after snob assignée had transferred the mortgage to the 
mortgagtjr'pohildren, giveg the holder of a second mortgage no right to altaok the. 
title of such children as purchasers at the foreclosure sale. 
4. LiMiTAiibk ôF Actions— RiëHTà ov Second MobtgaoÉb. 

Act Qa.'1869, declaring that ail prooeedings to recover debts due before June 1, 
1865, ^balj be begun by January 1, 1870, is not availabie in favor of a second mort- 
gagee, tô defeat the title df the purchasers at the foreclosùre of a flrst mortgage, 
thou^ti, as between the parties to it, the flrst mortgage was barred thereby belore 
its foreclosùre. ' , 

In Equity. Bill by H. M. Saenger against William Nightingale and 
others to set aside a sheriff's deed made in pursuance of a foreclosùre 
sale. Decree for défendants. 

H. B. Tomkins, for complainant. 

R. E. Lester and W. S. Bassinger, for défendants. 
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McCay, J. This was a bill filed by complainant against William M. 
Nightingale and others on the following statement of facts: On the 
30th of January, 1855, P. M. Nightingale, the father of the défendants, 
made a mortgage to Charles Spaulding of Cambress island, in the 
county pf Mcintosh, Ga., to secure $100,000. The mortgage also in- 
cluded a number of slaves, the debt being for the purchase money of 
the land and slaves. The $100,000 was evidenced by certain bonds 
due at varions dates from 1856 to 1862. Of this debt $35,000 was 
paid. In March, 1856, this mortgage was transferred by Spaulding to 
E. MoUineaux. In March, 1870, MoUineaux's executor and the mort- 
gagor adjusted this debt thus: A certain plantation known as "Duiige' 
ness" was deeded by Nightingale to the MoUineaux estate, and a cer- 
tain allowance made to Nightingale in conséquence of the émancipation 
of the slaves, and it was tinally agreed that the mortgage debt should 
stand at $51,260. In 1872 the executor of MoUineaux, in the name of 
Spaulding, for his use, proeeeded to foreclose the mortgage in the state 
court, and in November, 1872, ajudgment of foreclosure was renderedj 
and under this judgment the property was sold at sheriff's sale in Mc- 
intosh county, and bought by the défendant William Nightingale, for 
himself and the other children of P. M. Nightingale, the mortgagor ; 
and in pursuance of said sale they were put in possession of said prop- 
erty, and they are now holding and claiming the said property as their 
own. This mortgage had been duly recorded under the laws of Géorgia 
within a few days after its date. Previously to this foreclosure, a trans- 
fer of the mortgage had been made by those interfisted in the MoUi- 
neaux estate to the défendant William Nightingale, and the other chil* 
dreu of the mortgagor, in considération of their release of the MoUineaux 
estate of any claim they had or might hâve to the Dungeness propertj'^ 
previously sold by their father to the MoUineaux estate in part satisfac- 
tion of the mortgage debt. On the 6th of December, 1869, P. M; 
Nightingale, father of the défendants, became indebted to the complain- 
ant in the sura of $30,000, and to secure the same mortgaged to him 
Cambress island. 

The object of this bill is to set aside the sheriff's deed to the Nightin- 
gales under the foreclosure of the first mortgage, and to subject the 
property to the lien of the mortgage held by the complainant. The bill 
charges that the first mortgage was fully paid off or settled before'a fore- 
closure, and fraudulently kept open ; but at the hearing there was not 
only no évidence to sustain this charge, but, on the contrary, it was 
shown that the deed to Dungeness and the adjustment for the émanci- 
pation of the slaves left still due on the first mortgage about $51,250, 
On the trial varions letters of P. M. Nightingale, the mortgagor, were 
oÊFered, in order to show by his statement that the first mortgage was 
settled; but the court rejected the letters as not compétent to show, as 
against the défendants, such settlement. They are only the unsworn 
statements of one interested to makethem, and are not évidence at ail 
against the mortgagor, or against one purchasing at the foreclosure sale j 
unless there was évidence, which there is not, of a conspiracy hetweeii 
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the défendants *ànd P. M. Nightingaïe to keep open this mortgage after 
it waô settied,;! "> 

It was confended that there was no considération for the transfer of 
the mortgage to the Nightingaïe chîldren; that there is no évidence that 
they had any daim to Dungeness; but I think that is wholly immate- 
rial, If the mortgage was valid at thetime, and unpaid, it would make 
no différence to the complainant ëven if the transfer made no pretense 
of considération. 

It was alsb insisted that the foreclosure of the first mortgage was void 
because the transfer was made before the proceéding for foreclosure eom- 
menced. The foreclosure was in the name of thé original mortgagee, 
and was not objected to by any person having an interest in the mort- 
gage. Any person having such interest would hâve a right, if he saw 
fit, to foreclose in the name of the original mortgagor. If the real own- 
ers of the mortgage hâve not and do not complain, what is that to the 
complainant? Thèse facts, as well as the considération of the transfer, 
the delay in the foreclosure, are ail matters to be considered in determin- 
ing whether or not the mortgage was paid off, or in any way settled; but 
the évidence of Mr. Lawton and his partner is so plain and positive as 
to leave no doubt that after the deedto Dungeness, and after the adjust- 
ment for the émancipation of the slaves, there Was still due on the orig- 
inal mortgage debt over $50,000. Nor does it make any différence if 
Mrs. Mollineaux, who, it seems, was quite a wealthy woman, and an 
especial friend of the family, took little care to press for her money. 
Nay, it seems to me, if her debt was really unpaid, she would hâve a 
right, since it was the oldest lien, to keep it, and deliberately and inten- 
tionally and openly use it for the purpose of preserviog the old home of 
the children of the family. If the mortgage debt was a subsisting lien, 
and olderthan the complainant's mortgage, it would be no concern of his 
for whose benefit it was used. Her transfer of it for a small considéra- 
tion, as for thequitclaim deed to Dungeness, or even as a gift, to the Night- 
ingaïe children, are facts which, with other circumstances, if any such 
were in proof, might go to give color to the charge that the raor^age 
waa paid off, or in fact was settled; but the évidence fails to show this, or 
to give any other facts to be aided by her conduct in the promises. 

At last, therefore, this case, as I think, stands alone upon the point 
made by the complainant, and admitted by the answer, to-wit, that the 
first mortgage became due before the Ist of July, 1865, and was not 
foreclosed until some time in 1872, and that, therefore, the mortgage 
debt, as well as the mortgage, was barred by the statute of limitations 
of the Georgia législature, passed in 1869. That act provides that ail 
proceedings to recover any debt due before the Ist of June, 1865, shall 
be begun by, on, or before January 1 , 1870, or the right of action should 
be perpetuaUy barred. This mortgage debt was due before the Ist of 
June, 1865, and the proceedings to foréclose were not commenced until 
more than a year after the statu tory barattached, so that it comes within 
the terms of the statute; and, had the mortgagor set up this défense to 
the foreclosure, so far as it now appears, it must hâve been successful. 
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The case as presented is therefore as follows: Complainant has an un- 
foreclosed mortgage. The défendants are in possession, claiming title 
under a sheriff's sale, made bj' virtue of a foreclosed mortgage; but to 
which judgment of foreclosure the mortgagor might, had he seen fît to 
do 60, hâve pleaded the limitation act of 1869, and defeated the fore- 
closure. The claim of this bill is that the complainant haâ now a right 
to intervene, to say to the défendants that the mortgage under which 
they claim title was, at the date of the proceedings to foreclose, barred 
by the statute of limitations; and, as his mortgage waa tben, and still 
is, a subsisting, bona fide lien, he has a right to foreclose and sell not- 
withstanding their purchase. I do not think the complainant is es- 
topped in any légal right he might hâve by the judgment of foreclosure. 
Under the laws of Georgia, he is not either a necessary or a proper party 
to the foreclosure, and he is not bound by the judgment. The cases 
decided by the suprême court of Geoi^ upon this point do not exactly 
settle that the complainant is not bound by the judgment, because in 
them the mortgagor, at the commencement of the proceeding, had parted 
with ail his title to the property; and the court in its décisions laid 
stress upon the gross injustice of permitting the mortgagor, after he had 
sold his equity of rédemption, and at the time when he had no interest 
at ail in the land, by any act of his to bind a party having a lien on 
the property. Still I am inclined to the opinion that the principle of 
thèse décisions is based on the fact that the second mortgagee, not being 
a party to the judgment, nor a privy to it, is not bound by it. Thèse 
caseSj however, do establish that a purchaser of the mortgagor's title is 
not bound by any judgment against the mortgagor had under proceed- 
ings commenced after the date of his purchase, and, if the holder of 
such a judgment, or of any other claim, attempts to interfère with his 
purchase, he has the same right of défense as the mortgagor would hâve. 
Itis, without doubt, well established as a gênerai proposition that pleas 
of usury, of the statute of limitations, and the like, are personal pleas 
or privilèges, and that no person can take advantage of them but the one 
primarily interested, One creditor cannot set up that another creditor's 
debt is usurious, or barred by the statute, or is subject to any other plea 
of a Personal and privileged character. There is, however, a well-es- 
tablished exception to this rule, to-wit, that a purchaser of the title from 
the mortgagor, unless it be one of the cases where he is estopped as be- 
ing a party or privy to the judgment of foreclosure, may always, when 
it is attempted to set the judgment of foreclosure in motion against his 
title, attack it by setting up the same défenses as the mortgagor might 
hâve donc had he seen fit so to do. This doctrine is based upon plain 
principles of justice and common sensé, to-wit, that a purchaser of prop- 
erty from any one has the right to resist any claim against it, just as his 
vendor might, except in such cases as by the rule of law he is estopped; 
and that in a judgment foreclosing a mortgage against the mortgagor, in 
proceedings begun after the date of his purchase, he is not estopped un- 
less he be- a party to the judgment. This rule has been adopted and en- 
lasoeà ia Creorgia. It will, however, be uoticed that in ail thèse cases 
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tbe défendant was the purchaaer of ail the mortgàgor's rights; that he 
had' the title to the premises, subject, of course, to the niortgage, so far 
as it would be an irrésistible claim as against the mortgagor. There 
are, so far as I can find, no cases, except the California cases, giving this 
right to a subséquent mortgagor who bas not the title, — who has only a 
debt with a rnortgage lien. He does not stand in the position of the 
défendants. He does not hâve the title to the premises, with the right 
incident to every title,— to défend it against ail claims, whenever they 
ébmel except in the cases where, under a settled rule of law, the grantor 
hhsby his acts estopped him; as if, for instance, before his purchase 
the grantor had submitted to a judgment. In such a case, being a pùr- 
chaseï* after the commencement of the proceedings, he isa privy to the 
judgmentv and is therefore boundby it just as his grantor would be. 

Withoùt question, there" are several California cases where this priv- 
ilège is also allowed to a subséquent mortgagee, but thèse cases are anom- 
alous, and are made by the court to dépend on the peculiar language 
of the; California statute. The fîrst case is Lord v. Morris, 18 Cal. 482, 
though under the facts of that case it would be clear, even under the 
Georgià cases, the second mortgagee would hâve a right to set up the 
Statiitej The second rnortgage was not made by the maker of the first 
niortgage. He had sold the fee^tô the third' party, and it was the mort- 
gagee of thèse purchasers who was permitted to insist that the first mort- 
gage was barred by the statute. They had a right to stand in the shoes 
of thëir mortgagor, and, as he was a purchaser of the title from the first 
mortgagor, they hàd the same right he had. It is true the court, in 
delivering its opinion, does announce the gênerai rule that, by reason of 
the peculiar character of the California statute a différent rule prevaiJs 
in that state from other states and in England; and ohe of the leading 
peculiarities to which the judge refers is that the California statute Imrs 
the rnortgage whenever the debt is barred; and he speeifically refers to 
the case of Elkins v. Edioards, 8 Ga. 325, as an instance how the Georgia 
statute differs from the peculiarity of the California statute on which that 
court bases its opinion. In that case the mortgagor had made a subsé- 
quent promise to pay the debt and keep up the rnortgage, but the couri 
held that, &s at that time he had parted with his- title, no act of his 
eould give vfelidity to the barred lien. In the case before us, Night- 
ingale, the father, was still the owner of the title when he allowed this 
judgment of foreclosure to go against him. There are other California 
cases referred to, to-wit. Coder v. Brown, 23 Cal. 142, and Grattanv. Wig- 
gins, Id. 16, but in both thèse cases, though the language of the court 
extends to a mère morfgagee, yet, in fact/the parties who were permitted 
to plead the statute were the persons who had bought the title from the 
mortgagor, aind were, under décisions in this state, (Georgia,) entitled so 
to plead. Upôn the whole, therefore, I am of the opinion that the sub- 
séquent mortgagee has no more right to plead the statute, as though he 
stood in; the shoes of the debtor, than any other creditor. He has no 
title to the land. He has nothing buta mortgage lien. Tbe Georgia 
courts hâve decided that a judgment creditor could not set up^ as against 
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another jucigment créditer, that the debt of the'latter was tainted with 
usury, and there is nothing in a Georgia mortgage putting the mort- 
gagee in a better position than a judgment créditer. It is true he bas a 
lien on the land, but so bas tbe créditer by judgment. It is true, also, 
thàt our courts hâve said of tbe mortgagee that, if he obtains bis mort- 
gage without notice of a secret lien, he is for bis protection to be treated 
as a purcbaser; not that be is a purchaser, btit that be is to be treated 
as sucb for bis protection. But be bas yet no title, nor was it tbe in-» 
tent of thèse décisions so to hold, because the statute, in express terms, 
says that in Georgia the mortgagee bas no title, but only a lien. I am 
therefore of the opinion that a decree ougbt to be entered for tbe défend- 
ants, the cbildren of P. M. Nightingale, denying tl^e prayer of plaintiff 'a 
biU. 



United States v. Fby. 

lIHsMet Couru E. D. Louisiana. January U, 1893.) 

Violation dp Customb Law— Landing " Mekohandibe. " 

Thé compasB of a Bteam-ship, belng part of its apparel and tackle, is not " iner- 
chandise, " within the meaning of Rev. St. U. S. § 2878, impogipg a punishmeo^t 
upon the master of a vessel for bélng concerned in lanâing any merchandiae with- 
out the permit required by the preceding section. U. S. V. Chain Cable, 2 Story, 
863, followed. 

At Law. Information against F. G. Fry, master of tbe steam-ship 
Rbïne, for a violation of tbe tarifif laws. Judgment for défendant. 
Tfm. Grani, U. S. Dist. Atty. 
KTi^i.r. i^torance, for défendant. 

PïLjJNGS, J. Tbis is an information wbereby tbe United States seeks 
to reçover $400 from the défendant, wbo was master of tbe British steam- 
sbip Bbine, as a penalty for a violation of section 50 of the act of 1799., 
(sections 2872-2874, Rev. St.^) The case shows that the défendant was 
master of tbe Rbine; that a compass, which was a part of tbe apparel 
and tackle of tbe vessel, being by law a necessary adjunct of tbe life-boat, 
was, without tbe knowledge of tbe master, stolen by one of the mar^ 
iners, and taken on shore without any permit, and not in open day. 
The question submitted by the defendant's attorney is whetber the com- 

• Section 2872 provides: "Except as authorized by the preceding section, no mer- 
chandisebroughtin any vessel from any foreign port shallbeunladen ordelivered from 
such vessel within the United States but in open day, — that is to say, between the ris- 
ing and the setting of the sun,— except by spécial license from the coUector of the port 
and naval olficer of the same, where there is one, for that purpose, nor at any tiine 
without a permit from the collecter and naval oflticer, if any, for such unlading or de- 
livery. " Section 2873 provides that, " if any merchandise shall be unladen or delivered 
from any Vessel contrary to the preceding section, the master of such vessel, and 
every other person who shall knowlngly be concerned " therein, shall be Uable to a pen- 
alty, etc. Section 2874 provides that "ail merchandise so unladen or delivered, "con- 
trary to tbe preceding sections, shall be forfeited, etc. 
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pass was merchandise, within thie meaning of sectioj) 2873 of the Revised 
Statutes. This question was decided by Justice Stoky in U. S. v. Chain 
(hble, 2 Story, 362, against the United States. He held that appurte- 
naûces or equipnients of a ship are not merchandise. I find no author- 
ity to the contrary. On the other hand, the defendant's counsel has 
cited several authorities tending to establish that merchandise includes 
only cargo. My cojadtisioQ ia that the judgment must be in favor of the 
défendant. 



tÏNlTED iStÀTKS W. PbACE et (d. 
{Circuit Court, E. D. North CaroUna, January U, 1892.) 

lOTBBiTAi. Revenue — Tax on Spibits— Distillert Warehoitses. 

Rev. 8t i 8898, as amended by Act Cong. March 28, 1880, requires distillera to 
giveaboudcoaditioned tQpay tnetaxon spirits, stored in distillery warehouses 
"before removal" therefrôm,' or Within three yeart from the date of the bond. 
Held, that the destruction of such spirits by fire, while in the warebouse, does not 
constitute a/'jr8raoTal,'7ao aa to make the taz payable before tbe expiration of the 
three years. 

At I:iaw. Action against James C. Peace and othera upoa a distillery 
warehouseboild. 

G!ftor*M \JÉ. Cbofc, tr.^S. Atty. 
Thomas Strayhom, for défendants. 

Sey^qub, j. Thie action is brdught on à distiller's warehouse bond 
to recovéi: thé tax on certain spirits destroyed by fire iii thé warehouse. 
The fact of the destruction of the spirits does not release the distiller 
or his surety from liability for the tàx. FarrèU v. U. S., 99 U. S. 221. 
The only question in t|ie case is whether the tax is payable immediately 
upon thé destruction of the spirits, or not ùntil thè expiration of three 
years from date of èntry in the bohdëd warehouse. The présent ac- 
tion, was brought within the three years, and the question arises upon a 
Bpeçiâl ye^rdict. 

Thé bond in suit, like ail others if the same character, foUows the 
phraseologyôf the statu te, aiid is conditioned for the payment of thè 
taxes due 6n the spirits described in it "before such spirits shall be re- 
moved from the warehouse, and within three years from the daté of èn- 
try." Thé contention is as tb the construction of the words, "removéd 
from such warehouse." The verb, "to remove," bears in common usage 
two mëàiîihgs; To cause a thing to change place, or tp cause it to cease 
to exist; and, in the second meaning given, would include destruction 
.'by fire. ! The doubt in the matter mb liie does not, however, dépend 
upon theàlffltract définition of théterm, but upon the question of whether 
'thé peïnovalcbntemplated by ithe statu te must not be a removal by the 
distillèri' Thé 'provisions of the statntes relatirig to the bonding of dis- 
tilled spirits déëmed materiàlte the question oif construction under con- 
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Bideratîon are contained in sections 3248, 3251, 3271, 8272, 3274, 3287, 
3293, and 3294 of the Revised Statutes, and in section 4 of Act March 28, 
1880, amendatory of section 3293, swpra. See Supp. Rev. St. (2d Ed.) 
286. Section 3248 provides that the tax shall attach to the article of 
distilled spirits as soon as it is in existence; section 3251, that it is to 
be paid by distiller before removal from distillery warehouse; section 
3271, that every distiller shall provide, at his own expense, a ware- 
house to be situated on and constitute a part of his distillery premises, 
and to be used only for the storage of distilled spirits of his own manu» 
facture, which, when approved by the commissioner of internai revenue, 
is declai-ed a bonded warehouse, and shall be under the direction and 
control of the collector of the district, and in chaîne of an internai rêve» 
nue storerkeeper assigned thereto by the collector of internai revenae; 
section 3272, that whenever the commissioner is of opinion that any 
warehouse is unsafe he may discontinue its use, and require the mer- 
chandise therein to be transferred to some other warehouse; section 3274, 
ithat the warehouse shall be in joint cnstody of the store-keeper and the 
proprietor thereof; section 3287, that ail distilled spirits shall be drawn 
from the receiving cistem into casks, and be immediately removed into 
the distillery warehouse; section 3293, that the distiller on the first day 
of each month, or within five days thereafler, shall enter the spirits in 
the prescribed form, and give bond with surety, etc., conditioned to 
pay the tax before removal from the warehouse, and within one year 
from the date of the bond; section 3294, that any distilled spirits may, 
on payment of the tax, be withdrawn from warehouse. By the act 
of March 28, 1880, distiller is required to pay the tax within three 
years from date of entry for deposit. The act further providea— 

"That the tax on ail distilled spirits hereaf ter entered for deposit in distiller; 
warehoiises shall be due and payable before and at tlie time the saiiie are 
withdrawn therefrom, and within tliree years from tlie date of entry for de- 
posit therein; and warehousing bond» iiereaftér taken under tlie provisions of 
section â<i93, liev. St., stiall be conditioned for the payaient of tlie tax before 
removal irom tiie distillery warehouse, and within tliree years from tbe date 
of said bonds." 

A collation of thèse sections leads irresistibly to the conclusion that 
the removal from the distillery warehouse spoken of must be a removal 
by or under the authority of the pwner of the commodity. The tax at- 
taches to thè article, and bécomés a lien on it, from the instant that it 
comes into existence. For the convenience of its owner, payment is 
postponëd for three years, nnless the owner removes it earlier, It is 
diiiicult to conceive that the destruction of the spirits by accident, and 
without fault on the part of the distiller, would be made by congress 
cause for h^stening payment of the tax. It is true that, the thing on 
wlucb.gQv,emment ha4 a lien for its dues being destroyed, its security 
is lessened, and made to dépend on the solveucy of the distiller and bis 
bond, and that between private parties such a condition of afîairs would 
be considered an inducementtohpsten collection. That such isnoi the 
way in which the legislaturje considered the tnatte^^as between govem> 
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ment and the distiller may be fairly inferred froûi the législation look- 
ing to distiller's relief, when not in fault, in this class of cases. But 1 
do not :think it necessary to go beyond the words of the statute for the 
sensé in which the term "removai" is uscd. Section 3272 provides for 
a transfer in certain cases from one warehouse to another. Evidently the 
tax would not be at once due on such a removai. Section 3294 uses the 
Word ^'withdraw" as tho équivalent of "remove." "The distilled spirits 
may, on paymehtof thetax, be withdrawn from ," etc. And amended sec- 
tion 3298, after saying that the tax shall be due before and at the time 
the spirits are "withdrawn," directs that the bond for payment of the 
tax shall be conditionedfor its payment before "removai" from the dis- 
tillery warehouse. The statute thus itself construes the word "removai" 
to mean "wilhdrawal."; ; A withdrawal cannot be the work of chance or 
accident. It must be the act of an intelligent agent. 

I ara, then, of the opinion that the tax on the spirits, for payment of 
which the bond in suit was given, was not due when the suit was insti- 
tuted.' Let an order bedrawn in accbrdance with this opinion, and fol- 
lowing tbe èutry made ait the trioli 



CoTTEELL V. Tenney et cd. 
(Circuit Court, N.D. IlUnois. January 4, 1893.) 

1. PLEAD™cI—:CONSPIBA.0T TO'.WhIJCK ÇOEPOEATION — SUFFIOIBNCT OF DeOLUÇATION. 

A deolàriitioil by a stdiiKnoldér against the offlcers of a corporation charged a con- 
spiçaoy to. wreclj; the company, and alleg^d that in pursuance the^eof they caused 

■ judgilieut' notèi'to be, jnade without conMderation, and had jndgnieuts entered 
thereon; that Bubsequehuy "exécutions were issued thereon, and levied on the 
propertyand asBets of ; said corporation, and that alterwards said défendants 
falsely répresented to said court that sviciii judgments were a légal and binding 
obligation on $aiâ company, and thereliy procured an order of said court for the 
sale of ail thé asséts of ^aia corporation, and that the proceeds pf such sale be 

• applied to said judgments;^ in conséquence whereof the plaihtift'B stock was 
rendered valueleas. Held, that as thèse allégations showed that the sale was 
not made under the exécutions in the ordinary course of enforclng judgments, 
but was M) yirtue of so^e ancillary prooeedings, the déclaration was insufflcir»nt 
in notsettthè out enôUgh thereof to shôw whether such prooeedings were of a 
nature to Mtid the stockhjblders. 

2. JJiMiTATioïÇ or Actions— EiiïADiNQ— AsTioiPATiNO Debbnm.^ 

An averment in a déclaration that défendants fraudulently concealed the causa 

■ df action ft-dni plaintlff, not stating the ïacts constituting sueih concealiuent, is not 
sufflpienjb totake the oase out of the opération of the statute of limitations, and 
rendérs the déclaration demurrable, eveu though it was not necessary for plain- 
tif to attentpt to avold the effect of the statute. 

At Law. Action by Calvert P. Cottrell against Daniel K. Tenney 
and others fôr conspiracy to wreok the John B. Jeffrey Prînting Com- 
paûy, wheteof cQmplainant was à stockholder. Heard on demurrer to 
amended complaint. Sustained. 

GVo«3ct/p <fr PFean, for plaintiff. 

Tenney, Cimrch & Coffeen, for D. K. Tenny. 

fiarnum c&fiarnMm, for Jeffrey Printing Co. 
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Blodgett, J. This «ase is now before the court upon a demuiref to 
the amended déclaration. The ameiided déclaration contains three 
counts. The first two counts set out, in substance, that plaintiff was 
the owner df 75 ahares of the capital stock, of the value of $7,500, of 
the John B. Jeffrey Printing Company, a corporation organized under 
the laws of Illinois, and doing business in the city of Chicago, as a 
printing company; that some time before the Ist day of May, 1884, 
the défendants conspired together to wreck said company, and despoil it 
of its propèrty, and, in pursuance of such conspiracy, unlawfully caused 
judgment notes to be made, which were wholly without considération 
moving to said company, which amounted in the aggregate to about 
$50,000, and on the Ist dày of May; 1884, unlawfuÙy, and in pûrslj- 
ance of said conspiracy, caused judgments to be entered in the supérieur 
court of Cook county, in this city, upon said so-calkd judgment notes; 
that, aftêr the entry of said judgments, exécutions were issued thereon 
and lévied upon the propèrty and assets of said corporation, and thàt 
afterwârds said défendants falsely represetated to éaid court that said 
judgments were a légal and binding obligation upon said company, and 
theréby prbcured an order of said court for the sale of ail of the ààsefe 
bf said' coi-poration, and that the proceedâ of sUch sale be applièd oh 
eaid judgnïénts, and that, in pursuance of such order, the propèrty of 
isâid corporation, ail and singular, was offeïed for public sale, and the 
said défendant Tenneybecaihe the purchaser therebf, and indorsed or 
appliièd the amount of purchase money he had bîd therefor upon said 
jiidgménts, aiid afterwards, and in pursuance of said conspiracy; saîd 
TënfieycohVeyèd, ail and singular, the pi'operty so purchased toaneW 
■corporation, which had been organized for that purpose, and therëby 
deprived the said John B. Jeffrey Printing Company of ail its assets, 
and made the stock of plaintiff wholly valueless. The third count is 
substantially like the first two, except that it does not charge that the 
judgment notes were given without considération, but charges that cer- 
tain proceedings were had in the superïôr court wherein, by order of 
said court, thp, proceeds of said propeçty were applied on said judg- 
ments. In ail three of the counts it is alleged that the défendants 
fraudulently concealed the cause of action from the plaintiff' until ^a 
èhort time bëfpre the commencement of this suit. Enough appears in 
ail three. of thèse counts to give the court to understand that the sale of 
■the assets of the John B. Jeffrey Company was not made to the défend- 
ant Tenney, upon the e;xecution, and in due course of the enforpement 
of the judgriients at law, but that, on the contrary, such salés were 
made by virtue of some ancillary or other proceedings had in said 
■court. 

Having charged a sale by virtue of certain judicial proceedings, I am 
-clear the plaintiff should bave set out enough of those proceedings tç), en- 
able the court to détermine whether they were such proceedings as bbund 
the stockholders of the défendant company. For aught the court cah 
flurmisô 6t guess from the statements made, thèse proceedings majr haVe 
■been iûstîtuted under the sections of the Illinois *laW^ in regard td' corpô- 
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rations pr^viding ; for winding np iasolvent corponitio^e, it being no- 
whére averred, in eitber count of tbis déclaration, th^t this John B. 
Jeffrey Piinting Company was solvent and able to pay its debts. In th© 
tbird cpunt there is no allégation but what thèse judgments were is- 
Bued in due course of business, for the purpose of securing a légitimât© 
indebtedness of the said corporation, and henc© I fail to see bow the 
facts alleged oan amount to a fraudulent conspiracy to wreck the corpo- 
ration. : 

The transactions complained of seem to bave occurred in the early 
part of the year 1884, more than five years beiore tne bringing of thi& 
suit, and presumably tbe plaintiflf bas put the averment in regard to 
fraudul0nt concealment of the plaintifTs cause of action into each of thèse 
«ounts fortb© purpose of taking tbe case out of the opération of the stat- 
ut© of limitations. I do not think tbis averment of fraudulent conceal- 
ment issuSicient. It is made almost in tbe précise languag© of the 
Btatutei but itseems to nie tbat tbe plaintiff should bave stated in what 
tbe fraudulent concealmtint consisted, so that the défendant would b© 
able to meet and answ^ such allégations by plea and proof. Probably 
it was not necessary for tbe plaintiffs in their déclaration to bave at- 
tqmpted ;bi;> évade tbe effect of tbe statut© of limitation^, but tbey mighi 
bave left' that to tbe défendant to elect whether or not the défendant 
would insist upon th© bar of the s^tute; but, if the plaintiff attempt» 
to take tbe case out of the opération of this statut©, be should set up 
facts wbicb, if proven, would effeçtually accomplisb that purpose; in 
other wbrd^, h© should state in what the fraudulent concealment con- 
sisted. For thèse reasons the demurrer to each count ol tbe (uueuded 
déclaration is Bustaiued.! , 



IvES ». Canbt. 
(CtreuH CoUiri, D. Velaumre. Deoeinb«r 19, 1891.) 

WniU— SnblTtd ÀKS DEMONftTKATITB LBOACIBS. 

A beauesl of "{8,000 of the Soutb WoiCd Loan of Cbester, Pennsylvanta,* tty ft- 
person oWfiing $10,000 WûriiiOt bonds knowii by that desi^atiob, is a dêibdnstr»- 
tive, and ^not'epeoifio, legady, and la not odËemed by the paymeat of the bonds ba- 
, foie tbeite^afo^'s death. 

At Law. Action by Alfred S. Ivm against William Canby, «xecuior 
of Luçindft H. Bradrord,, tp recover a legucy. Jùdg|Uieut lor plaintiff, 

Oeorge H. Bâta, for plaintiff. 
, iriifcif^;^atf Porter,: fpr défendant, 

Waées, ^^. This is'^n amicabl© action for the reçovery of aTç^Ksy, 
an.d tJ]p ,ca^e/<^ljies befpre the court on, a statenient of l'acts agreeçt toby 
tbe cpiïiijs^l on bbtb sides.! Luciii^a H. Bradford inade her will on tb© 
2(>th <1^ of Februajry, 1879, and appointed tbe défendant her exécutor,^ 
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Mis. Brftâford dîed on the 5th bf Sèptember, 1888, and on the Ist day 
of Octbbèr in the same year her will was doly probated, and letters test- 
amehtary thereon issued to the défendant. The third clause of her will 
is in thèse worde: 

'^Itètti, Igive^ devise, atid bequeath to Alfred Stille Ives, the second child 
of Dr. Bobert Ives and Maria, bis wife, of New Haven, Conn., bis heirs and 
assigne, forever, two tbousand dollars of the South Ward Loan of Che^ter, 
Pennsylvania." 

At the time of making her will the testatrix owned and possessed 
securities known as the " Sotith Ward Loan of Chester, Pennsylvaniâ," 
of thé value of $10,000, rèprôsented by bonds numbered and dated as 
follows: Bond Nb.'97, forM,500, dated July 2, 1870, payable in 10 
yéars'frptn Ihat date; bond No. 80, for $4,500, datedJuly 1, 1870, pày* 
able ifa 15 years from thât date; and bond No. 83, for $1,000, dated Jtfïy 
1, 1871, payable in 10 years aflef that date. Ail of thèse bonds wére pftid 
off prior to the deàth of the testatrix. After the payment ôf ail the débtk 
due froBË belrestate; and' àll of the other legâcles, thère were sufficiént 
asSets \ti the hands of thé défendant, as executbr; fOr the payment bPthé 
lé|aëy tq'tïié plaiûtifF. ', , \ 

The question presented by thèse facts is whether the legacy of $^,000 
to the plaintiffis a spécifie legacy, and was therefore adeemed by the 
payment of the boûds dur ing the life-time of the testatrix. The ques- 
tion is not à hew'one.' The définition of a "speOific legacy" bas long 
been settled, and the présent coiitroversy can be determined by a référ- 
ence to the authorities, withoUt further discussion. A specifiO legacy is 
attehded with sOme advantages and with somé disadvantages. If, at the 
time of thé death of the testator, the subject of the legacy is found among 
thé assets Of the testator, it must be paid to the legatee by the executor 
in préférence to the gênerai legacies, and ia not liable to contribution for 
the payment of debts due from the estate, if tbere should not be a sufl- 
ciency of àssets for that purpose, and for the payment of Other legacies 
in fnll; and, moreoVer, such Ifegacy is payable at once, andj where it is 
a tnoney legacy, with intereet from the death of the testator. On the 
othér hand, if the property so specifically bequeathed is not in the pos- 
session of the testator a*^ the time of bis death, by reason of its previous 
payment, sale, or de?*:^t:tion, it is adeemed, and the gift faila. The 
courts bave inclined against construing legacies as spécifie, in order to 
gUard the legatee against the risk of ademption, and that the legacy may 
be liable to contribution a,rid abatement, if the assets are insufficient to 
pay the debts and also to sa tisfy the gênerai pecuniary legacies. It ia 
therefotfe important tû ascertain the intention of the testator, and such 
intention must always bë either expressed in référence to the thing be- 
queathed, or othérwise cleaHy appear irom the will, to constitute a spé- 
cifie legacy. Thia ifl elémentaiy. Mrs. Bradford's will contains no word 
or phrase, other than whatis found in the third clause, that sbowô her 
intention in référence to the payment of this legacy. In those bases in 
'Whichlfegac^és of stock,: or 8hare8,.or money due on a bond, bave been held 
to be spécifie, some expression has been ibund from \jrhich an intention 
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to confine thçbeguest to the partîçuiftr shares or debt oould be înferred. It 
seems to beisetjtled, çaysaoïe^inentauthority, that mère possession by 
the testp,tor, at the date ojF hia;W;iil, of stock or annuities, of equal or 
larger amount than the bequest, will not (without words of référence, or 
an intention appearingupon the will that he meant the identical stock of 
which hie tras possessed) make such bequest spécifie. Rop. Leg. c. 5, 
§ 5. In Davis v. (Jain, 1 Tred. Eq. 309, the beqaest was of 25 shares 
of capital stock of the State Bank of North Caroliua. The testator owned 
?5suoh phares.: The court ,fiaid,]tbelegaçy wasnot spécifie. If the tes- 
tatoiî h**! said "mj " 25 shares, it would hâve been spécifie. In Robin- 
sçny'Aâdison, 2 Beav. 615,,a;tçstator, having 15} Leeds & Liverpool 
c^nail; sbs^reSj bçqi?eathed^}(^i>ch çhares to A., 6 such shares to B., and 
6; euchvshares to G. Therewas-no description or referencei in the will to 
show th^t the testator intendpd to give the particular shaTes/vvhich he 
Héld atithe date of his will. - Alj bis death he. possessed no Leeds & 
LiVftrpofol canal fihares. Thçmpster of the roll^ said: 

"lû the gift the testator hasfu(ie4 no words of description or référence, by 
whio); it appears tbat be me^nt togjive tbç speciflc and particular shares whicb 
he thën liad. it he hàd meàiit to give orily the shares whiçh hé had, be might 
have^esignated them as vhis,' He intended bis legatees to hâve so tnàny canal 
shài^; but, not giving the spécifie Shares he had, hè gave nothing whicb was 
âiBtingtuished or severed from thérisstûf the testator's estate, but, in effect, 
gaviç sucb an indeâliite sutn of money as would saffice to purchase so tnany 
shares as he bad given, those, shares ; being any such shares as could bepur- 
chased, and not certain and particular deflned shares." 

In Dryden v. Omngs, 49 Md. 356, the testator ,at the time of making 
his will, and atthe time, oÉhisj.death, had in bis possession eight state of 
Missouri bonds, of the valueof 18,000. His will contained this legacy: 
"i give and bequeath to Vir^diù M. Owings $8,000 in the state of Mis- 
souri bonds." One year after th©: death of the testator ibis executrix, de- 
livered to the legatee $8,000 in : state of Missouri bonds, but the latter 
claimed that the legacy was specifidj and that she was entitled to interest 
on the boada from the testator's death. The court decided that, accord- 
ing to well-settled rules of construction, in order to eonstitute a spécifie 
legacy, it is necessary for tbei testator to distinguish oridentify the stock 
or thing given by saying "stock now in my possession^" "or now standing 
in my name," or some other équivalent expression marking the corpus of 
the stock beqUeathed, and showipg that the testator meant that identical 
stock, and no other, should ipass to the legatee. In Ludlam^s Estate, 13 
Pa. St. 188, cited by the deféndant's counsel, the testator devised to his 
nephew"one thousand dollars of the United States six per cent, stock or 
loan of the year 1812, standing in my name on the books of the loan- 
office, Pennsylvania, as per certificate No. 269." The loan had been paid 
to the testator in his life-time. The court then held that this was a 
spécifie legacy; that it was not a bequest of $1,000, payable out of the 
stock held by him, but $1,000 of stock whicb stands in his name in the 
loan-ofl[ice certificate 269. Itis the very thing itself,— the corpus of the 
stock. The same court, in Armstrong^s Appeal, 63 Pa. St. 312, used 
the folio wing language: 
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"A démonstrative legacyis the bequest of a certain sum of money, with 
the direction tliat it shall be paid out of a particular f und. It différa from a 
specifit! fegacy in tlils: tbat, if the fund out of which it is payable fails for 
any causé, it is nevertheless entitled to conae on the estate as a gênerai leg- 
acy; and it différa from a genertil legacy in tbis: tbat it does net abaté in 
thatclass, but in theclass of spécifie legaciea." 

Hàd the legacy to the plaintiflF been restricted to $2 , 000 " of my South 
Ward Loan of Chestet," or had the testatrix given $2,000 of the debt 
belongiflg to her on ôiie of the bonds in her possession at the date of 
her wîll, particularly deScribing the bond by nùmber and date, show- 
iùg'that she intended to givé to the plaintiff that amount of a spécified 
debt, a différent case woUld hâve been presented; but, in the absence of 
any snch expressed or implied intention to màke this a spécifie legacy, 
it-tjiuàt; iinder the rules established for the construction of similar' be- 
qtiests, be held to be a démonstrative legacy, and payable ont of the 
aSaelaof her estate. SavSe v. Blacket, 1 P. Wms. 777; Chaioorthv. Beech, 
4 Ves. 565; Smith v. Mb^erald, B Ves. & B. 5; GiUauim v. Adderley,l5 
Ves. 384; Giddingsv. Semrd, 16 N. Y. 365; Newton v. Stanley, 28 N. Y, 
61; Norm'V, Thomson, 16 N. J. Eq. 222. See, also, American note to 
AèhburMrv. Macguire, 2 Wbite & T. Lead. Cas. 646, and 3 Amer. Dec. 
667l^ ■ '■'"■'' ■ ■ ;•■'■■ ^^■'■ 

Jud^eht will be éntéred for the plaintiff for the sum of $2,266.66, 
that amount being the principal of the legacy, tyith interest from the Ist 
dayofOctober, 1889, With costsof suit. 



United States v. Reynolds. 
{Dixtrict Court, E. D. South CaroUna. January 8, 1893.) 

Pbstsions— Prooxjbing Patmest— E&OEsslVE Compensation 

At the instance of an ignorant pensioner, an attorney flUed out the vonchers neo- 
eesary to obtain the first payment, f orwarded them to the proper pension agent, re- 
ceived the latter's check, procared the pensioner's Indorsement thereto, and drew 
the money. Held that, although he had so hand in procuring the allo^ance of the 
pension, ne was still a "parson instrumental in proseonting the claim, " -within thè 
meaning of Bév. Bt. TT, ». § 5^, which makes it a misdem'eanor for such a person 

■ to retain a greater compensation than is allowed by the pension iaws. 

At Law. Indictment of Thomas J. Reynolds for wrongfuUy with- 
holding pension money. On motion to instruct the jury to return a 
verdict of not guilty. Denied. 

B. A. Hagood, Asst. U. S. Atty. 

S. J, Lee, for défendant. 

SiMONTON, J. The défendant is indicted under section 5485, Rev. 
St. U. S. The indictment charges that the défendant, a "person in- 
strumental in prosecuting the claim" of one Jack Danner for pension, 
wrongfuUy withheld from him the sum of $10. Danner was a private 
v.48F.no.9— 46 
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in 83d in fânb'yy'Çrnited States colored troops. He wW'put upoii the 
pettsion rolîii'lth ,iugast, 1890r His papers were ail prepajPêd and his 
claina esteblisned by ilrs.^.À. Çrofut, pension altorney ajk Ëeaufort, 
3- (j. ïn Jiine, J891, blaijik? weie sent to Danner for the purpose of 
enabling him to obtain his first payaient of pension. ;Hè took thèse to 
the defepdapt, Tvbo is an attorney at law and potary pqblic at Beaufprt. 
The Refendant jfilied them out and took tl^e necessary affidavit, and 
a,^ the instaqçe pf Danner sept the youcber to the pension agent at Knox- 
yille, with directions that Danper's address was to the caro of T. J, 
Beynoids, at ^ea,ufort. Hie pension agent sent the çbeck to the ca^ 
of défendant- ; When it carpç, he procured the indorsement of the oheck 
by Danner, p^léçted the njongy, and paid Danner its face value^ less 
|l,0. Dannpr . is grossiy ignorant and illiterate. The défendant says 
tb^t Danpej; jent him this money. Danner dénies, thj^ entirely. À mo- 
tion ismadethat the jury beipstructed to ,fiind défendant not guilty. 
The position i^ th^t the pension, claim was prosecuted and established 
through Mrs(,Grofut, as attorney» and, ©ven if iDanne^'s statement be 
^true, defeiidap,t(jf?as uot"^ perso© instrument^ in proseçuting a claim 
fpr pension.'? j 'J'Jjé pensioner^ dei^erve and receive; at the hands of the 
fîovemment the môst careful and tender considération. Many of them 
rre helpless; oftep they are ;jgnpr^nt, and exposei^i^to extorlion. l'or 
thif reason, C9ngresp h^,,enacte4; làws for prçteçtii;^» them from the ra- 
pacity of their agents, not' dnly in the steps necessa-ry, ifor the osiablishT 
ment of their right to be upon the pension rolla, liut also in every pro- 
ceeding which must be taken in order to obtain the installments of their 
pension. The défendant was instrumental in proseçuting the claim of 
Danner, within the terms of the section. The case must go to the Jury. 



LeIB V. BlEP^O M^BCHANDISE Cp.,rf dL , ,H 

tCiroiUt Court, Ni D. JMnois. January 4, 1693.) 

PAltofTS WOtt ïlfVBïtTIOÎfS— Noyïà/if*-iiitetÈCITRM EÀIL-CoJIKBO'fÔBS. 

Letters patent No. 484,087y isiwed Attfrtiat ÏS; 1890, to CKaHès Helb for an electrlo 
' raitconneoter, CODsisting oia:tiK6rt'ffléU(Uic wire with ettcM end passiog tbrough a 
boit or rivôti T*lileh is firiniy insrëi'téa'intd ti hole drlU^'ia the rail, are vold for 
want of novelty over the Gassett & Fisher patent of May, 1880, in which the Con- 
necting i^ire U. coiled round tbehe^de^ pf the rivets, inst^ad of passing through 
them, as wéll as the Westinghouse patelit of J^ly 31, ISSSi'and the Wlaton patent 
::0f AprU14, 18S5, iz< which the énds of^the wires are direotlylnaerted Inholeslnthe 
rails. ' ' 

In Eqnity. Bill by Charles Leib agâinst the^i^lectric Merchandise 
Company and others for infringement of a pateiit. "Bill dismissed. 

l'hiUips Abbott and W. E,. Fv/Vae^, for complainant, 
■ F. W. Pwfl^^taiàeîènA&ti.is:' " 'l' 

Blodgétt, J. This is a bill in «juity for an injunction and aceônnt- 
jng, by reasoh of the alle^ed itiMïigemèntof patent-No. 484,087,granted 



LEIB V. ELECrailC MERCHA.NDISE 00. 723 

August 12, 1890, to Charles Leib, for an " electric rail-connector." The 
purpose of the device is to secure a more continuous electrical connec- 
tion between the rails of electric railroads, whereby a more perfect 
dectric circuit is secured. Briefly described, the rail-connector in 
question consista of à short metallic wire, each end of which is passed 
tiirough the head bf a boit or rivet, and thèse rivets firmly inserted 
in holes drilled into the rails to be connected. The claims of the pat- 
ent nre: 

"(1) A rail-connector comprisirg a rod or wire having pins extending 
transversely across its ends, the rod passing through the pins, substantially 
as set forth. (2) A rail-connector comprising a roJ or wire having tapering 
pins extendiug transveraely across its ends, and projecting be^^ond the rod or 
wire at ail sides thereof , substantially as set t'ortb." 

The patentée says in his spécification: 

"My invention * * * isdesigned to obviate defects in the methods 
and devices heretofore employed; and it consists in raaliinjç terminais or pins 
whieh enter the rails intégral, or practically so, with the Connecting wire or 
bar which extends fromone to the other." 

The défenses insisted upon are: (1) Want of patentable novelty; 
(2) that défendants do not infringe. 

The proof in tbe case seems to establish the proposition that thèse 
wire connections between rails of the track of an electric railway are 
not in<liBpenBable to the opération of an electric railway, but that bet- 
ter work by the motors is secured by a wire connection of the rails 
than by relying solely upon the connection of the rails by the fish-plates; 
the metallic contact of the fish-plates being liable to become impaired 
by rust or the loosening conséquent upon the vibration or jar of the 
rails and plates from use. 

Upon the question of novelty, the défendants hâve introduced several 
prior patente, showing the state of the art prior to the device covered 
by tlje patent in quesUpn; the proof showing that the complainant first 
conceived his device, now covered by his patent, in 1889. The earli- 
est device çited by the défendants is what is called "the Bain jumper 
connection," used to oonnect telegraph wires as early as 1870, which 
shows an insulated wire cable passing through the heads of a stud, at 
each end, and with insulated handles, and thèse studs, being connected 
with the telegraph wires to be connected, allô w an electric circuit through 
the wire cable. 

The next device in order is the patent of May, 1880, to Gassett & 
Fisher, in which the inveijtors say; 

"It lias benn found in practice that the usual chairs or fish-plates do not in 
dry wentlier afford sutlieiently good metallic continuity to fortn a goud coti- 
ductor, ehiefly on account of the oxidation of the surfaces. To obviatç Ibis, 
elastic cpiitai t-pieces haye been used, intemled to be caused to rub by the de- 
iiectîoh' fil tbe rails, and thus always aSord a contact Surface of bright inetal. 
It is kmiWÈ, however, tJiat a conductor compOsed of many pièces in contact 
with one aituther, as a wire spliced, but ntit soldered at ninny points, oSers 
moraresistanceihan bne of continuous metalsiiuibir in allotlierresiieots tbthe 
first,. * ♦ * Our invention consists in punching or drillinglioles in the ttanges 
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of adjacent rails at con venient points near, but so as not to interfère with, the 
rail-jpint, ait(}:.ditiving into thèse holes the ends of a wire-connector long 
enqugh tp^jeach between them and span the rail-joinl;, the said connector be- 
ing prdvided a£'it9 ends with driving-stnds a triâe larger in diametetr tban tbe 
hoïes, and tàperi'ng, so that when they are forcibly driven into the holes in the 
rail they forai apérfect and permanent contact therewith, and, on account of tlie 
taper, fit ao tipfhtly that they cannot bé driven out or retnoved except by a 
spécial instrument for drawing them, thus removingfrom them any scale or 
loose or tarnished surface, and leaving the surface thereof bright where It 
cornes in contact with the rai!, such bright metallic surfaces, forced together, 
insuring a perfeet electrie connection. The ends of the wire^coqnector are 
coiled around tlie said driving-studs just under their heads, aiid the wbole 
end thendipp.ed in inolten solder or other suitable métal." 

Hère we find a device which is, in principle of opération aud mechan- 
ical construction, exactly like that described in the complainant's pat- 
ent, except that the ends of the Connecting wire are wound around the 
head of thé stud or rivet which is inserted in thë "rail, instead of being 
inserted in thé head of the rivet, as called for in coroplaiiiant's patent. 
The difBculty to be overcome and the end to be attaîned by such a con- 
nectionis clearly set forth in this old Gassett & Fisher patent, and the 
only différence is that, in the old dôvice, the ends of the wire wérè 
elosely wrappéd or coiled around the head of the stùd which was 
driven into the hole in the rail, and the stud andcoil dipped in molteh 
solder, âo as to insure metallic contia.ct and satisfactory côûducting qual- 
ifies.- '- '' ■ 

Thç Wèstinghouse patent of July 31, 1883, shows a wire-connector, 
one eod iof which is inserted in each rail to be connëcted. • The only es- 
sential 'différence of construction between this device and thatcovèréd by 
the complainant's and the Gassett & Fisher patent is that the ends of 
the wire are inserted directly in the rails to be donùected, instead of 
inserting tbe ends of the: wiré in a hole in- the study or coiling thé 
wire tightly aronnd the head of the stud, and drîving the stud, into the 
holes drilled in the rails. One of the forms of constrtiction of the com- 
plainant's p'atent, as shown in Fig. 2 of his drawingë aitached to his pati- 
ent, was tôiupset the end of the Connecting wire, and Bwage it up, so as 
to form on it two pins adâpted to be driven into holes iû'the rails, thereby 
dispensing with the studs or rivets, and making his coûnector'irom one 
pièce of métal. In other words; the connector and tfee rivets or stUds, 
which entered into the holes drilled in the rails, were intégral. I can- 
not see, if'tbis patentée could cônstruct hia device of a; single pièce of métal, 
one end driven into the hole in one rail and the other ènd driven into the 
hole in the Other rail, how it is possible to distinguish'the device, ei- 
ther as an invention or as a mechanical structuré, from that covered 
by the Wèstinghouse patent. Wèstinghouse took a single wire, bent 
a short portibti of each ç^d at a right angle, and inserted thi^. short 
right^angled, pièce in thè^ holes drilled , for that purpose in tne railg. 
He does not provide for upsetting or swagiug the ends of the wire, but 
that would- b© a mère mechanical opération, désirable or not, according 
to the sizè of tbe wire used, or the size Of the holes drilled in the raila. 
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There could be no invention in the mere matter of swaging up or upset- 
îng the ends of the wire in order to form a larger stud, or what takes the 
place of a stud at the ends of the wire. Then, there is the Winton pat- 
ent of April 14, 1885, which shows a rail-connector consisting of a 
wire, the ends of which are firmly driven or pressed into holes drilled or 
punched in the flanges of the rails to be connected. As Leib does net 
direct as to what part of the rail the hole is to be drilled in for the pur- 
pose of the wire-connector, and leaves the location of the hole*for the 
connecter to the choice of the constructor or mechanic, I cannot see 
wherein this device differs in principle from that covered by the com- 
plainant's patent. And the sanie may be said of the Stitzel & Windel 
patent of June, 1888, wherè the device is substantially the same. The 
proof also shows that the complainant, as early as 1886, made and put 
in use a rail-connector, which consisted of a metallic wire, each énd of 
which was inserted in a metallic bloek, ând through this block was 
driven à stud or boit, to be inserted in the holes in the rails. TJiis 
metallic block, into which the ends of the wire were inserted, was but a 
continuation of. the wire,, and, while itmay not hâve been as duralaleas 
that covered by the complainant'a patent, it still, in ail essential particu- 
lars, embodied the principle of the complainant's patent. > 

I think the proof shows that the complainant's form of construction 
for a rail-connector, when one is used, is more simple and less expensive 
than any of the previous forms shown, unless it be that shown by West- 
inghouse. ' But the changes which the complainant made are only me- 
chanical changes, and do hot introduce any new principle or mode of 
opération into his connecter which was not known in the^ older art. 
After Gassett & Fisher had' shown their device for making a connecter 
from rail to rail by means of the Wire wound round the head of the stud 
driven into holes drilled into the rail, they would hâve undoubtedly had 
the right, in practice, tO bave fastened their Connecting wire to the stud, ' 
by inserting it into holes made in the head of the stud, as an équivalent 
for their coil, because the hole through the head of the stud was but an- 
other mode of fastening the wiré and the stud in close metftllic contact. 
And the ooil which passed around the head of the stud was in ail re- 
spects the same as the hole made in the head of the stud into which the 
coil was inserted, so faras the principle of opération was concerned. For 
thèse reasons I am forced to the conclusion that the device covered by 
this patent is net novel, and that this cause should be dismissed for want 
of novelty in the patent; and tbe biU will be dismissed fOr want of 
«quity. ' . 
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O'Brien V. 1,614 Baqs of Gdano. 
{IHstHet Cçurt, D. Virginia. June 8, isès.) 

1. Shippino — Chartbr-Partt— Cawcellatiok. . 

A charter-party made Noveinber 823 provided for a voyage from Llverpool to 
Norfolk and back, the vessel to bring over a cargo of guano, "f reight f ree, and ail 
other conditions as per oharter-pariy, " tUe charterers to furnlsh her at Norfolk 
with a full cargo of cotton, eto., at 80 shillings per registered ton, yrhich was above 
the cvirrent rate ; charter to comtnence " when the vessel is ready to receive her cargo 
at the placei of Iftdinsr, " and tbe i^harterers to bave the rlght of canoeliog the con- 
tract if sbe f ailed to arrive at Norfolk by the 16th of February. The vessel, through 
no fault of her own, f ailed té' arrive nntil Âpril 4th, which was too late touse the 
guano tbat year, and the charterers canceled the contract. HMi that the voyage 
commenced at Liverpool, and the oancellation applied to the part already performed, 
as well as thàt remaining; and, as the guano yfàa evidently brought frëe in consid» 
erAtion of the hteh return freight expected, tbe charterers were bound to pay rea- 
sonable freight thereon. 

3. AsMiKALTT Praotiob— Set-Off. 

Under a libel on the giiabo for tbe freight, the charterers could not clalm a set- 
offfor damages caused by the delàyî as a set-off is unknovvn to admiralty exceptas 
a crédit on the partioular transaction which is the subjeot of the libeL 

In Admiralty. Libel by.EdwardO'Brieaagainst 1,614 bagsof guano, 
for freight thereon. Decree for libelant. 
Sharp <fc HugheSy for libelant. 
Walke <fc Old, for claimant. 

HuGHBs, J. This is a libel on 1 ,614 b»gs, part of a cargo of 1 ,000 tons» 
of guano and 287 tons of cotton ties, brought by the ship John Bry ce irom 
Liverpool to Norfolk. It was taken out on thia residue of cargo while 
still on the ship, for the sum of $1^561.83, claimed to be due to the ship 
for freight on the said cargo. The libel ia founded on a charter-party 
entered into in the city of Norfolk on the 22d of November, 1881, be- 
tween Ijamb & Co., agents of the ship John Brycè, and. the Seaboard 
Cotton Gompress Company, of Norfolk, which stipulàted for "a voyage 
from the port of Liverpool, England, to Norfolk, Va., and then direct to 
Liverpool, England," and which récites that the ship was thén lying in 
the harbor of Liverpool. On the part of the vessel, it provides, among 
other things, that the ship shall bring 1,000 tons of sait or (and) guano 
free from Liverpool to Norfolk, to be unloaded at charterers' expense, 
with charterers' option of 800 tous additional, nt 5 shillings per ton. 
And in adopting, by référence to, the stipulations of a previous charter 
for another ship of the same owner, (the O'Brien,) it stipulâtes, in effect, 
that if the vessel should not arrive fit Norfolk by thelèth of February, 
1882, and "prépare for entering on this charter," the charterers should 
hâve 0{)tion of canceling the sarae. No other conséquence in the 
nature of a penalty or forfeiture is provided in the charter for the event 
of the ship's default in arriving at Norfolk by the 16th of Februar^'. 
There is also a provision that "this charter shall commence when the 
vessel is ready to receive her cargo at the place of loading, and notice 
thereof is given " to the charterers or their agent. On the part of the 
charterers, it is stipulàted, among other things, that they will "furnish 
the said vessel a full and entire cargo of cotton or (and) other lawful 
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merchandise from Norfolk, and that they will pay thîrty shillings pei 
registered ton for freight oh the shipment to Liverpool." 

It was shown in the évidence that +.he ship John Bryce had but re- 
cently arrived in Liverpool with a cargo when this charter-party was en- 
tered into; that, after unlôading, she had to be put upon a dry-dock, to 
repair the copper uponher bottom, which produced delay; that the ship 
did not set sail from Liverpool until the 18th of January, 1882; thât 
the weather was bad diinflg the voyage, from which cause she was at 
Bea 76 days; and that she did not arrive at Norfolk until the 4th of 
April, or 57 days after the time fixed in the charter-party for her being 
in rea;dilies8 to take on cargo. It was proved that the ordinary time of 
passage varied from 25 to 60 days,- and that in leaving Liverpool, on the 
18th of jTanuary, she had but 29 days within which to make the voyage 
to Norfolk. It was not proved ôr contended that the délay of the ship 
in reachihg Norfolk waaôwing to fault on her part, i It was proVéd tha.t 
the ordinary rate of freight from Liverftool to Norfolk was 10 shillings 
per ton. The ship took on àt Liverpool 1,000 tons of guano and 287 
tons of çottôn tiés. The bill ôf lading for the gutoo récites that thecàl^o 
was to bé delivered to the order of the shippers in Liverpool, or their as- 
signées, "they paying freight for the said goods at the rate of l'reight free, 
and ail other conditions as per charter-party;" and is dated at Liverpool 
on the 7th'of January, 1882. 

It appeàrs from the évidence that 30 shillings was the maximum 
freighf paid for cotton irom Norfolk to Liverpool, and that to Veésels 
'chsirtered- while in Liverpool less rates (29 or 28 shillings) had beeû ob- 
tained last'fall and winter; that to vessels chartered in Norfolk freights 
were àlw'ays less than when chartered in liverpool; that during last win- 
ter as Içivir as 26 shillings hàd been paid to such vesëéls; aud that âfter 
the I6fh of February last, the charterers, respondents in thin case, had 
in no case paid to such vëssels as much as 30 shillings for freights from 
Norfolk to Liverpool. 

The ship not having arrived at Norfolk by the 16th of February, 
1882, the charterers exercised the privilège which they had reserved, 
and canceled the charter. They made tènder of four shillings a ton as 
freight oh thé ties, and sinee the filing of this libel hâve deposited in 
the r^stry of the court the sum of $279.26 as the net amount admit- 
ted to be due on that aëcount, together with the costS of thiô proceeding 
which had accrued up to the time of the deposit. The libelant claims 
at the rate of five shillings per ton for the whole cargo. The respondent 
claims that, notwithstanding the cancellation of the charter, the libelant 
is still bound to deliver the guano free of freight. It is conceded that 
there bas been no trànsfer of the ownership of the cargo since it was 
shipped, and that it is still the property of the charterers. Thére is no 
prêteuse tfiàt there was ahy fall in the price of guano betweeh the 16th 
<jf February and the 4th ôf' April, 1882. It was claîmed and proved, 
however, thïit the guano aitivèd too latèto be uSed by the trnck farmers 
in the vicihitj» of Norfolk on thé crops bf the présent year. 

The single question in this case is whether, a ItercancelîQg the Charter 
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as to thp voyage from Norfolk to Liyerppol, the charterers. can claîm that 
its provision requiring the 1,000 tons of guano frona Liverpool to Nor- 
folfc ito, be brought free still binds the ship. It is plain, ançî will not be 
contested, that the inducement whicb led the owner of the ship to bring 
the guano to Norfolk free was the stipulation of the ch.*rterers to pay the 
high prioe of 80 shillings per ton for the "fuU and entire cargo," which 
the ship was to receive at Norfolk, ; The charterers, by canceling the 
charter, deprived the ship of the fuU cargo and the high freight, for 
which she came to Norfolk. The iiiducement which brought the ship 
hère being thus withheld, was she çtiU bound to render, without com- 
pensation, the service which she ha«l promised in considération of the 
expected cargo and freight? If this was her bargain, then she must 
stand by her bargain. But there is nothing in the charter-party which 
expresgly; or by implication, settles thi^ question one way or the other. 
What was the effect,,then, of the canx;p]lation of the charter-party? It 
in terms provided for "a voyage frofi Liverpool to Norfolk, and thence 
direct to Liverpool;" treating as an entirety the trip both ways. The 
charter, in terms, provides that it is to "commence when the vessel is 
ready to receive her cargo.at the place of loading, and notice given the 
charterers," which, in this case, as 1,287 tonsof cargo were firstreceived 
on board the ship at Liverpool, commenced at Liverpool. In this re~ 
spect this charter differed from that of the ship O'Brien, to which it re-. 
fers; which .latter, in terms, provided only for a voyage "from Norfolk 
tOr Liverpool," The cancellation of the O'Brien's charter, if it had been 
caneeled, might probably with reason hâve been construed as affecting 
only the voyage from this port. But the présent charter treats, in terms, 
as one voyage, the round trip from Liverpool back to Liverpool. Sa 
that, to cancel it in Norfolk, when it was already nearly half executed, 
would hâve a différent effect from that which a cancellation might bava 
had in the O'Brien case. , This charter-party gave the right to the char- 
terers, in case of the ship's default, to cancel at Norfolk "the charter.'^ 
It did not give the right to cancel a part of the charter and retain the 
rest. It did not impose any forfeiture, or penalty, or duty, or service 
;on the ship, for default in arriving at Norfolk by the 16th of February, 
except alone that it authorized the charterers to cancel the instrument in 
its entirety. If the parties had intend ed a further forfeiture or consé- 
quence, they ought to hâve expressed it in the instrument. When par- 
ties to an instrument take pains to insert one provision as a result of a 
default, that fact excludes ail implications as to other provisions. The 
maxim, expressio unius est exclusio alterius, is the leading maxim in the 
construction of ail writings, whether contracts, deeds, or statutes. The 
cancellation of the charter-party was therefore an abrogation of every 
stipulation it contained, whether in favor of one party to it or the other. 
The charterers were no longer bound to furnish a cargo, or to pay 30 
shillings per ton of freight to the ship; and the ship was no longer bound, 
quoad the charterers, to transport the guano free. The cancellation of 
the charter gave to the ship the right to claim freight upon the guano on 
the basis of quarduvi mervÂi, 
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Mention was made at bar of the expression employed in the bill of 
ladiiig, holding ont that the guano was fehipped "freight free, and ail other 
conditions as per charter-party." If there had been an assignment of the 
guano by the consignées, and, on its arrivai in port, thesé other bonafide 
owners had claimed it of theship "fteight free/' a strong équity might 
might hâve been presented in behalf of thèse third persons. But even 
they were put on their guard by the express référence to the charter in 
the bill of lading; and even the^' could not hâve claimed, in contraven- 
tion of the charter, release from the freight against the ship herself, how- 
ever conclusive their claim may hâve been against the consignées, from 
whom they had received an assignment of the bill of lading. As against 
even bonafide assignées çf the bill of lading, the ship could hold the 
cargo for the freight, if ëntitled to hold it agaiiist the charterers; for it 
was but the other day deçided by the United States suprême court, in 
PoUard v. Vînton, 105 U. 8. 7, that a bill of lading differs essentially 
from a bill of exçhange or promissory note in the hands of a third party. 
The court said that, notwithstanding a bill of lading "is designed to pass 
irom hand to hand with or without indorsement, and is efficacious for 
its ordinary purposes in the hands of the holder, it, is not a negotiable 
instrument or obligation in the sensé that a bill of exchange or a prom- 
issory note is. Its transfer does not preclude, as in those cases, ail in- 
quiry intothe transaction in which it originated, because it bas coma 
into the hands of persons who hâve innocently paid value for it. The 
doctrine of bonafide purchasers only applies to it in a limited sensé. It 
is an instrument of a twofold character, at onceareceipt and acontract. 
In the former character it is an acknowledginent of the receipt of prop- 
erty on board his vessel by the owner of the vessel; in the latter, it is a 
contraçt tosafely carry and deliver." See, also,Fechtenburg v. The Wood- 
kmd, lOi U. S. 180. Therefore, even if there had been no référence 
on the face of the bill of lading, in this instance, to the charter-party; the 
transfer of the bill and of the property in the cai"go to a third party by 
the charterers would not hâve defeated the rights of the ship in the cargo. 
It could libel the cargo in rem for the freight as long as it held custody 
of it; and only in case it had delivered the cargo to the assignée of the 
bill oî lading, would it hâve lost the right to libel in rem. Even after 
such dêlivery it would bave had the right to proceed in admiralty by 
libel in personam against the charterers in their character as the charterers 
in this charter-party. 

On thé whole case, I think that the libelant is ëntitled to recôver a 
fair freight for the guano. The évidence shows that that would hâve 
been ten shillings per ton. In a spirit of compromise, he claims' only 
five shillings, and that amount will be decreed. Under the charter, the 
«harterers stipulated that the unloading in Norfolk should be at their 
own expense. Their claim in their answer of the right to deduct this 
«xpense is negatived by their own stipulation. Aside from this agree- 
ment, however, I think a freight of five shillings per ton, net, should be 
alloVed the libelant, and I will so décree. 

I hârdly neéd to àdd that, if the charterers hâve expérienced aayloss 
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from the late iarriyal of the guano whic^i was brought by tbis ship, their 
damages canqot be the subject of a set-off ia this proceedipg, but niust 
be sued for in anotber proceeding, if Bued for at ail. Set-off ia a statu- 
tory right, unknown to admiralty, except aa a crédit on the particular 
transaction which ia the subject of the libel. 



The MAJESTia 

Thb Nannie Lâmbertor. 

Njx|30h V. The Majestic and Thb Nannib Lamberton. 

{Circuit Courtcof Appeals, Second Circuit. December lé, 1891.) 

1. SBiPPisa— Ikjubt Bt SwBLL mon Stejlm^Ship. 

An 4fceaa steam-sbip, passlng up New Tork bay, trhen near Bedloe's island over- 
took anâ passed a tug Witb a beavily laden Oanal-boat lashed on eitberslde. A dis- 
I)lac«inent wave produœd by the steam-ship, three feet or more high, struck the 
tug. and threw her witb Bucn lorce against one of her Cows as to break in the side 
of the tow. The steam-ship's officers testified that she passed the tug hait a mile 
to the wéstward, and ttaat lier speed had been 11 or \2 koots an hour, but was re- 
duced tO: 7 knots at a point below Bedloe's island. The weather was fine, and the 
bay sinooth, and there was nothing to render navigation of the bay by the tug and 
her toWa on that day imprudent Held, that the steam-ship was liable for the in- 
juries to tihe tow, and that it was no défense that her displacement waves did not 
render navigation in the bay more perilous for tugs and tows than would a high 
wind, nor that she was navigating at a speed customarily adopted by vessels of her 
olass. 44Fed. Rep. 818, afflrmedln part 

8. SaMB— .DUTIBS or OVEETAKBN TCG— TOWAGE. 

The tag was not in fault for failure to tum the stem of her tows directiy to tha 
the wave; she being the overtaken vessel, and her master having the right to as. 
sume that the steam-ship would take proper steps to avoid dlsaster; and this, 
though the master saw the vrave some little time before it struck, as he might rea- 
Bonably expert a decrease in the wave before it would reaoh bis vessel. 44 Fed. 
lElep. 813, reyersed in part 

In Admiralty. 

Appeal from the cirenît court of the United States for the southern 
district of New York. Libel against the steam-ship Majestic and the 
steam-tug Nannie Lamberton for damage to the canal-boat Emma while 
in tow of the tug. Decree against the claimants of both vessels. Both 
appeal. Decree affirmed as to the Majestic, but reversed as to the Nan- 
nie Lamberton. 

Géorgie De Forcstl^d, for the Majestic. 

Edward p. McCarthy, for the Nannie Lamberton. 

Josiah À. Hyland, for libelant. 

Before Wallace and Lacombe, Circuit Judgea. 

Lacombs, Circuit Judge. By the decree of the district court for the 
southern district of New York, damages were awarded in favor of the 
libelants against both claimants, for injuries sustained by the canal-boat 
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Emma, on June 4, 1890. In the afternoon of that day the Emma was 
navigating the waters of the upper bay of New York, bound from the 
Erie Basin, Brooklyn, to Hoboken, N. J. She was lashed to the star- 
board side of the tug Nannie Lamberton; another boat, the Mildred, be- 
ihg lashed to the tug's port side. The Emma was loadéd with a full 
cargo of grain. She was a good, stanch river boat, and, so far as ap- 
pears, entirely fit to navigate the upper bay in ordinary weather. It 
was a clear, pleasant day, with but little wind, and the waters smooth. 
There was nothing in the situation when her voyage began to call for any 
différent method ôf towing, as by a hawsèr, or to render it imprudent 
for sufch a craft to venture forth. The tug and tows had reacbed a 
point bèyond the northerly line of Buttermilk channei, a little to the 
north-east of the bell-buoy, off Govemor's island, when they were struck 
by a displacement wave from the steamer Majestic. The wave was en- 
countered broad-side, or nearly so. It threw the tug against the side 
of the Emma with such force that the side of the latter, a little altof 
amid-ships, Was broken in, and she thereby sustained the injuries com- 
plained of. The Majestic is 682 feet long, 57 feet beam, drawing on this 
occasion 20 feet forward, and 22 to 23 feet aft. She has twin screws, 
and is one of the fastest beats that travel on the océan. She was bound 
in from sea for pier 39, North river, and passed the tug and tows to the 
westward. The witnesses for the libelant and the tug testified that she 
passed them at a distance of 700 to 800 feet. The officers of the Majes- 
tic fix the distance at half a mile, or more, but this is an inference from 
their recolleotion as to the steamer's usual course. None of them saw 
the tug and tows either before, at, or immediately after collision. The 
witnesses for the libelant and the tug estimate the speed of the steamer at 
from 12 to 16 miles an hour. The officers of the Majestic testified that 
her speed from quarantine up was 11 to 12 knots, until at a point be- 
low Bedloe's or Liberty island it was reduced to 7 knots. The swells 
which struck the tug and tow were three ieet or more high. The first 
of them roUed on to the deck of the Emma, which was that distance 
above the watçr. It was, according to the master of the tug, who has 
navigated the upper bay for four years, a bigger swell than is usually 
thrown out by steamers; a fact he attributes to the efi"ect of a double 
screw, though the steamer's officers say there is no différence between 
the waves generated by double and by single screws. The captain of 
the Majestic testified that, at the lower rate of speed, her displacement 
wave would hâve no efièct whatever at the distance of 1,000 feet. The 
fact that the tug and tows were in shallow water no doubt increased the 
swells, but it seems probable that the wave which did the damage was 
thrown off while at the higher rate of speed, and that the steamer passed 
considerably nearer than half a mile. Be that as it may, however, it is 
plain, upon the proof, that a wave was thrown up by the steamer, which 
made navigation unsafe for the canal-boat, although she was, so far as 
appears, a proper craft to navigate the waters of the upper bay, and was 
attached to her tug in a proper way for towing with the natural condi- 
tions of wihd and waves, such as they were that day. If, when moving 
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at seven knots an hour, and the distance of half a mîl^, the Majestic 
produceiSBUch results, then there is something in hersize or build which 
makes itnecessary for her QflBcers to be watchful of craft they pass at 
that distance, as well as of those in the immédiate vicinity, and to reg- 
ulate her motions accordingly. It will not do to say that the swell she 
throws is no higher than such as are produced by a high wind in thèse 
waters. A high wind had npt, on this particular day, rendered the bay 
unsafe for river craft. They were entitled to navigate there, and the 
proposition cannot be maintained that harbor waters may be put at ail 
times and; at ail seasons in as perilous. a condition for smaller craft, by 
the rapid movements of large ocçan steamers, as they are occasionally 
by the prevalence of a gale of wind. Such waters are not to be appro- 
priated to the exclusive use pf any one class of vessels. We do not mean 
to hold that pceftn steamers are to accommodate their movements to craft 
unfit to navigate the bay, either from inhérent weakness, or overload- 
ing, or improper handling, or which are carelessly navigated. But of 
noneof thèse is there any proof hère, and, in the absence of such proof, 
we do hold that craft such as the libelant's hâve the right to navigate 
there without anticipation of any abnormal dangeroufj condition, pro- 
duced solely. by the wish of the owners of exceptionally large craft to 
run them at such a rate of speed as will insure the quickest passage. Ta 
hold otherwise would be virtually to exclude smaller vessels, engaged in 
a legitimate commerce, from navigating the sanie waters. Nor will it 
do to say th^t-the Majestic was navigating in the way and at the speed 
customarily adopted by vessels of her class. If such way and speed 
cause inju.ryîto a seaworthy craft of a kind properly in thèse waters, and 
properly handled, the custom will hâve to be modified, or the privilège 
paid for. Jfor is there anything in the suggestion that the swells of the 
steamer covild haye been safely met, end on, and therefore were notdan- 
gerous, for she was an overtaking vessel, and threw her swells upon the 
tug and tows from a quarter whence they, were not bound to look for 
danger. 

The district court held the tug also in fault because she did not tum 
thè tow's stem directly to the, wave. , In this opinion we cannot concur. 
She was not bound to look out for danger from an overtaking vessel. 
As the overtaken vessel, she was to keep her course. No régulation re- 
quired signais, from her. It was broad daylight, and she was plainly 
visible. Her naaster did, in fact, see the Majestic some time before she 
caiûe abreast of -the tow, but he was entitled to assume that she would 
take propermeasures tp avoid disaster; and, though he saw the wave 
some little time before it etruck, he might reasonably hâve anticipated 
that it would decrease in traversing the space it had to travel. We are 
utiwilling to lay it down as a ruleof navigation that tugs, lowing in har- 
bors, must always turn the sterns of their tows to the swells cast by over- 
taking steamers* 

The decree is reversed, and the case renianded, with instructions to 
enter a decree against, tbp Majestic and her stipulators for the libelant, 
for the full amountof her damages, with interest from the date pf the 
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report of the eommissioner in the district court, and for her costs in the 
district court, and for the owner of the Naunie Lambertou for costs of 
this court. 



TflB JoHANNB.* 
LOEENTZEN V. ThE JoHANNB. 

(District Court, 8. D. New For*. November 80, 1891.) 

Oasbiebs— Ubqligbnt Stowags— Cases op Household Goods. 

Cases of household KQpdSt «hipped undet a billof lading which contained the ex- 
ception, "net accountable for damage and bréakage, " were stowed in the lower 
hold of the.brjg J., and were delivered damaged by water taken on by the ship in 
heavy weather. The brîg liras old, and her construction was suoh as to neoessitate 
more than usual care in the stowage of merohandise liable to be damaged by water. 
The master had notice that the cases contained household goods. field, that it was 
■ - negligeiice to stow such goods ,near the bilge in the hold of a vessel of such oon- 
strnetion and âge, and the ship was liable for the damage. 

In Admiralty. Suit to recover for damage to cargo. 

J. P. Kirlin, for ïibelant. 

Wing, Shoudy & Fvinam, for olaimants. 

Bboww, J. Sixteen cases of household goods, shipped at Bremen on 
the brig Johanne, were found, on discharge at New York, to hâve been 
damaged by water. The bill of lading recited that the cases were re- 
ceiveà in good order and condition, and, besides péril of the seas, con- 
tained thé exception, "not accountable for damage or bréakage." They 
were not broken, but had been iu water so much that permanent water- 
œarks werë left upon the aides of some of the cases, and the contents, 
consisting of fumiture and books, were water-stained. The vessel was 
old, aod her bottomhad not been generally overhauled for four years. 
She encountered, two sévère storms on the passage. In the face ofthe 
e.vidence. submitted, I eannot find that she was generally unseaworthy; 
but she was certainly liable to incur more than usual Icakage, and her 
great bîeâdth, of 36 feet, for her size, also required more than usual care 
in the stowage of any merohandise liable to be damaged by water. The 
cases of furniture were: not stowed between-decks, but in the lower hold, 
on the starboard side of the ship, on top of about five feet of ore. Upon 
the testimony of theofficers, I must assume that the damage to the cases 
arose from accumulations of water in the hold during the heavy leakage 
of the ship in the storms which she encountered, and in the list wbioh 
she had while sailing for long periods on the port tack, during which 
the cases were more or less in water. The bill of lading shows that the 
master-had 'notice that the contents of the cases were household, gpods. 
In my judgment, h(3 was. not justified in stowing such çasçs in theipwer 

' Reported by Edward Ci. Benedipt, Esq.., of the New Ywk bar. 
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hold and ota'tfeside ôf a'btig ofsuch construction and ageaëithîsbrig; 
TèasonablB'èaiitÎMi required that he ehould stow it either between^-deCks, or, 
if in the hold, in the center of the ship, where it would not be.Subjected 
to water damage, through leaks which such a ship was specially liable 
to incur. The ship is therefore liable. TKe Hadji, 20 Fed. Rep. 875, 
18 Fed. Rep. 459. Decree for libelant, with costs, and an order of réf- 
érence to coinpute the amount, if the sanje be not agreed upon. 



The Weatherby.* 

SFBECEEiâ t>. The Weathekbt. 

{IHstrict Cotât,;!!, D.Penmylvania. December 0, 1891.) 

GmiBiuii AVERAOB— Adjusthiskt— Patmbnt. 

A cargo of sn^r daitiafred by a colliaion was sold in Gtormany, and the proceeds 
received by the owners ot the vessél, and Bubsequently paid over to the cargo 
owner, less a portion retalned to cover average charges; the rate of ezchange cai- 
culated being the rate at the time o£ the payment by the vessel owner to the cargo 
owner. Afterpemngtbë average charges, the vessel ownér claimed thatheshould 
be allowed the différence between the amount in American money which the amount 
of English money received would hâve produced at time of receipt of aame by him 
and tne amount of American money àctuall^ accounted for. Meld, as the cargo 
owner was entitled to this amount when received by the vessel owner, the rate of 
excliiange at| that time was ^hat by wblch the amount of Aiperican money due the 
dû'^ owner shonld be detérniinëa, the delay being oompensàted for by ihterest. 

In Admiralty. 

Pétition by libelant for oïder on respôndent to pay over remainder of 
money left in his bands after déduction of average charges. Answer of 
respôndent, and cross-pétition by respôndent to restate account. A cargo 
of sugar, shipped by Claus Spreckels on the steam-ship Weatherby, was 
damaged by coUlslon; and the proceeds of the sale of the cargo, which 
was sold in Germany, was remitted to the vessel owner in England on 
June 15, 1890, and was retained by him until October, 1890, when, in 
pui^uance of a decree of court, the sum in hand was declared to be $51,> 
842, which, less a sum of $15,000, retained to cover average charges, was 
paid over to Spreckels. After adjustment Spreckels claimed $7,375.46, 
the différence between the average charges and the $15,000 retained, to- 
gether with interest on the amount retained. The vessel owner then 
moved to restate his accbûnt so as to account only for so many dollars as 
the amount of pounds which came into his hands would bave produced 
on June 15, 1890, at the rate of exchange current on June 15, 1890. 

John 0. Johnson and Mmion P. Henry , for libelant. 

OwrUa TiUon and John F. Lewis, for respôndent. 

BuTLEBj J. On the question raised by the pétition and answer my 
judgnient is with the respôndent. On receiving the proceeds of the sugar 

> Beported by Mark WUks CoUet, E»q,., of the FhUadelpbia bar. 
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8old it was the respondent's duty to transmit ita value in American 
money. His failure to do so rendered him liable to suit for the amount 
with interest for the delay, His liability could neither be increased nor 
diminished by the subséquent variation in the rate of exchange. The 
libelant'sentire loss was the détention of the sum he should bave received, 
When itwas paid, with interest for thé détention, he is made whole. 
There is nothing in the relation of the parties to affect the resuit. The 
respondent was not guilty of fraud or breach of trust, in the technical 
sensé; and the doctrine applied in Reese v. Barûc, 81 Pa. St. 78; Mus- 
gravev. Beckmdorff, 53 Pa. St. 310; Nmih v. Philips, 89 Pa. St. ^50; 
and othCT cases of like cbaràctér, is, consequently, not applicfible hère. 
The error into which the adjusters fell, and led the parties, — by means 
of which the sum due was stated in the interlocutory order of October 
81, 1890, aa $51,842, instead of $51,343.86, may be corrected in the 
final settlemeut, now beipg. made. The order does not stand in the way 
of such corrections. If the parties agrée upon the amount still due (in 
this view of the libelant's rights) a decree may be prepared accordingly; 
otherwise the case must go :to a commissioner. See adjuster's certiûcate 
annéxed beïeto: 

"BtateofNew York, City and OountyofNew York — sa. : Stephen Loines, 
being duly afflrmed. déposes and says as follows: That he is a member of the 
firm of Wreaks & Loines, avCrage adjusters in New York aforesaid, and that 
on or aboul Becember 31, 1890. bis snid flrm completed and issued an adjust- 
ment of gênerai averages and spécial charges on cargo in the case of the Brit- 
ish steam-ship Weatberby, Harrison, master, while on a voyage f rom Ham- 
burg. April, 1890, for Philadelphia, in which statement, acting upon an 
erroneouS impression of the facts, the net proceeds of cargo sold at Hamburg 
was stated as being $51,842, whereas the atnount should hâve been stated as 
951,343.86, the latter sum being the équivalent at the rate of exchange cur- 
rent on çralraut June 15tb, 1890, the day of the date upon which theownerof 
the steam-ship Weatherby should bave transferred the amount received by 
him in Ëngland as the proceeds of the salé of such cargo (say £10,588-10-11) 
to thé cargo owner in Philadelphia, or say at the rate of exchange of $4,849. 

"Stephen Loines. 

"State of New York, City and County of New York. This twenty-tbird 
day of November, 1891. before roe personally appeared Stephen Loines, to me 
known, and known to me to be the indlvidual described in and who executed 
the for^oing document, and he acknowledged that be executed tbe same for 
the puq>o8es therein mentio^ed. In testimony whereof I bave hereunto set my 
hand and affixed my seal oï ofEIce in tbe city of New York the day and year 
làst above written. W. D. Desfabd, Notary Public. " 
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Damoéa 0. Craig e« oî.^ 
{IHstHot Cowt, É. D. PennsyVvcmia. November 10, 1891.y 

1. Ceàbtbbsbb' Agents— LiABijjiTT bob Fbeioet. 

Brokers who hâve no coiiîiection with a cargo, excet>^ as brokers toéell saine, 
coUect tbe amounts due, and pajF the ïreigbt, are uot ^^ersoually liable for tha 
Ireight , . , ... 

S. DOTT Oï ÎIaSTEB— CoLliBOTION Oï FBBISHT. 

It isthe daty oî a maateir'Who bas signed, under tbe provision Of à cbarter, bills 
Of lading, tbe frejght on whiob amountefl to a greàter amount than tha charter 
f reight, to accept the freigbtdue under tbe charter-party.wben tendered, and to 
autborhe tbe agents of tbe obartetér to coUect tbe f reight on tbe bills of lading. 

In Adiniralty. 

Libel by Baldasare Damora, master of the bark Cuomo Primo, against 
John F. Craig and James Craig, trading as John F. Craig & Co. The 
vessel was chartered to proceed to St. Johna Antigua, and take in a cargo 
of sugar; the vessel to be cbnsigned to charterers' agents >at port of dis- 
charge, and, being loaded,to proceed to Delaware breakwater for orders. 
Master to sign bills of lading at any rate of freight required without 
préjudice to this charter, but at not less rates than certain rates men- 
tioned. The vessel arrived at the Breakwater, and received orders from 
Watsoû & Farr, the' charterers' agents, to Philadelphia. The respond- 
ents, John F. Craig & C!o:, efîected a sale of -the whale cargo, as sugar 
brokers, to Spreckels & Çq., by order of said Watson & Farr, ànd of 
the other consignées; and, as agents, paid to the master's ageht.$l,000 
on account of charter freight, which, with advances made to the mister 
at Antigua, including insUrance, left a balance due under the charter of 
$298 . 87 , for which a bill was preseïited by the master's agent . Respond- 
ents wërè directed to pay the amourit of cbarter frei^tappeHring by 
this 1?ilJ, requesting th^ rnaster to authprize Wateoii & Farr to collect 
the biil pHading freights, which ^belongeà to the^pJuarterers., The capr 
tain refused to do so. Watson & Farr found that consignées of the rest 
of the cargo were williog to settle th© billpf lading freights with them 
without such authorization, and directed respondents to pay the balance 
of tbe freight as per bill rend«red, which said master's agent refused to 
accept, and this suit was brought for the fuU amount.of the bill of lad- 
ing freight.' Èespondents stated that they were authorized and directed 
by Messrs. Watson & Faj-rto tender the charter freight due tp the vessel. 

John Q, Lane, for libelant. 

Morton P. Henry, for respondenta. 

BuTLEB, J. It seems quite clear that the respondents are not îiable. 
The cargo was shipped under a charter, belween the vessel and Bennett 
& Co. Watson & Farr, were the latter's agents; they assumed charge 
of the cargo on its arrivai at the Delaware breakwater, and ordered its 
delivery to Mr. Spreckels, at Philadelphia, to whom the respondents 

■Reported by Mark Wilks Collet, Esq., of the Philadelphia bar. 
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had sold ît, as brokers for Watson & Farr. The respondents had no 
connection with it except as such brokers. Watson & Farr authorized 
thenl to séll, and pay freight, on their account. The suit against them 
cannot, therôfore, be sustaihed. In view ôf what has been submitted it 
is proiper to say that thei master's position respecting the bills of lading 
and collection of freight under them — beyond the sum named in the 
charter— is erroneou^. He should haveaccepted the balance due under 
the charter, as tendered, and surrendered the bills. That Watson & 
Farr werô the charterers' agents, is clear, and the évidence justifies a con- 
clusion that the master knew it. When he reached the breakwater he 
took their orders and acted upon them. His subséquent conduct is dif- 
ficult to understand. As the respondents (for Watson & Farr) bave ten- 
dered-, aiid now ofFer to pay into court, the balance due under the char- 
ter — $298.87 — and both parties désire the business closed with the dis- 
position of this case, a decree may be entered for thiS sum — $298.87 — 
with cost8, to the respondents. 



The Bay of Naples a al. 

Hall et al. v. The Bay of Naples et al. 

(Ci/rcuiit Court of Appeals, Second Circuit. December 14, 1891.) 

1. !,„ AGE— DiSCBETION OP TeIAI CoURT— REVIBtir. 

Although the amount of salvageirests in tbé discrétion of the court awarding it, 
an appellate court may reduce the fiward, if in making it there was a clear i^nd pal- 
pable migtake, or Violation of just principles, or a departure from tbe path of au- 
thority. i 

8. Bame— ËzoËBsiYX AwAKD— EvroaNOB. 

A vessel at anpbor in New Tork harbor, laden with petroleum in wooden cases, 
took flre, and, but foi- the prompt services of tugs which came to her assistance, 
would bave been totaUy d estroyed in a f ew moments. The saving to the owne^s was 
ascertained to be $81,400, and ^0,000 was awarded the tugS as salvage. The vessel 
was of iron, and iron rigged. Tne salvors encountered no péril to person or prop- 
orty, and the epinction of the flre requlred no eitraordinary exertiou on their part. 
B.eld, tbat thè àward of salvage was excessive, and should be reduced to èl^OOO. 

44 Fed. Rep. 90, reversed. 

Appeal from the circuit court of the- United States for the eastem dis- 
trict of New York. 

In Admiralty. Libel by John Hall and others against the ship Bay 
of Naples for salvage. Decree for libélants for $50,000, which was 
affirmed jpro forma, on appeal to the circuit court. From the decree of 
the circuit court the claimant appeals. Reversed. 

Wilhdmua Mynderse, for appellant. 

Edward G. Èenedict, for the tug Charm. 

De Lagnd Berier, for the steam-boat John Sylvester. 

Charles 0. Burlingham, for the tugs Leader, Indian, and Talisman. 

Joseph F. Mosher, for the tugs Geo. L. Garlick, M. Moran, and John 
T. Pratt, libélants and appellees. 
v.48F.no.9 — i7 
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Before WAliLAOE and Lacombb, Circuit Judges. 

Lacombe , Circuit Judge. This causç çpmes hère on an appeal from an 
affirmance pro forma, bj' the circuit court, of a decree made by Ihe district 
court (Jf the eastern district of New York, awarding salvage to the amount 
of $20,000, with costs. Shortly before midnight of Septembèr 2, 1889 , fire 
broke out in the cargo of the ship Bay ofNaples, in the between-decks, near 
the fore-hatch. She was lying at anchorbelow Bedloe's island. Her cargo 
yrm refined petroleum, of 150 deg. fire test, packed in 55,600 wooden 
cases, each containing ,2 tin cans pf 5 gallons each. A little after mid- 
night ;the tug M. Moran, then bound to sea with a vessei in tow, discerned 
the fire, haatened to the spot, and was asked to giye assistance, to which 
request flhe propiptly respouded. Subeequently, and at différent times, 
the feriy-boat John Sylvester, other tugrboats, and, finally, the police-boat. 
Patrolyrendered service in extinguishing the fire. The services consisted 
of throwing water, handling the hose at the fore-hatch, and towing the Bay 
of Naples from her anchorage, in deep water, to the fiats at Governor's 
island, where she was beached. The fire was substantially extinguished 
about 5 :30 A. M. , and ail services wëre th en discontinued . Further d etails 
of the situation and of the work donc will be found in the opinion of the 
district court, (44 Ped. Rep. 90,) which oorrectly jsets forth the material 
facts. The saving to the owners was $81,400, and the a^regate award 
was $20,000, about 25 per cent/ The ciaimant has appealed, contending 
that the awards are grossly in excess of a fair rémunération as salvage for 
the services reûderëd. ■ ■> 

Appellate courts rarely reduce salvage awards, unless there has been 
sûme violation of just principles, or some clear and palpable mistake. 
They ar(e,reJ,Û6tant to distjQ,rJ) ?u,ch award, solely on the ground that the 
subordinate court gave too large a sum, unless they are clearly satisfied 
that the court Ijelow made an exorb|tant estimate of the services. Such 
is the rulei in, the suprême court, which, even hefore the passage of the 
act of Pebr^dri^ 16, 1875, limitirig its authority to revise a decree in 
admiralty to questions of law, was àlways extremely loath to interfère 
with the an^punts àwarded, after due examination of the case by two 
subordinate tribunals; and circuit courts, appreciating the fact that dif- 
férent judges, even when possessing equally enlightened and sound judg- 
ments, would Tarely form preciselythe same estimate, hâve discouraged 
appeals, which sought only to substitute the discrétion of a circuit judge 
for that of; the district; j;Odge. ; îYi* iCon^wiaro, 1Q8 U. S. 360, 2 Sup. 
Ct. Rep.754; 2%e Canicmche, 8 WaJL 448; Jtowev.TheBrig, (Stoby, J.,) 
1 Mason, 3.72.;. But itis equallyftrue that, when th© law gives a party 
a right to appeal, he has tlje right to; demand the conscientious judgment 
of the appellate court on every question apsing in the case, and the allow- 
ance of salvage originally decreed has, in many pases, been increased or 
diminished in the appellate court,' even where it did not violate any of 
the just principles which should regulate the subject, but was unreason- 
ftbly^excessiye or inadéquate. Posiv. Jones, 19 How. 161. Although 
the amount to be awarded as salvage re§ts, as it is said, in the discrétion 
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of the court àwarding it; appellàte courts will look to see if that discrétion 
has been exercised by the court oftirst instance in thié spirit of'ihose dé- 
cisions which highir tribunals bave recognized and eiiforced, and will 
readjust the aniount if fhe decree below dbes not follbw in the path of 
authority, evén thoUgh no principle has been violated or mistake made. 
Instances of such review are found in Rowe v. The Brig, 1 MaSon, 372, 
(Story, J.;) TheSvUote, 5 Ped. Rep. 99,.(BRADLEr, C. J.;) The Blaireau, 
2 Cranch, 240, (Makshaix, C. J.;) The Cmnemara, 108 ViS. 352, 2 
Sup. et. Rep. 754, When the circuit court reduced the amount frotn 8 to 
6 per cent. ' _ 

The circumstances whiçh are to be taîièn into cocisideration in deter- 
mining the compensation to be made for Salvage services are too wéll 
known to cali for restatement or discupsion. The district judge found 
several of them prominént, in this casé, to a marked degree. Thë tacts 
which operated to induce the making of so large an award are recited in 
bis opinion. The ship and cargo were in imminent danger of total de- 
struction. They were, it is true, in tTie harbor of New York, but the 
ship lay where the fire-boats of the corporations of New York and Brook- 
lyn would not go, — being at anchor, not at a dock,— and the fire broke 
out at a time when tugs generally are laid up, and scareely a vessel about 
except a few ferry-boats. With tire in such a cargo it was a question 
of minutes; a brief delay would hâve giyen it such headway as would 
hâve put it beyond control. The captain himself, even alter the first 
tugs and the ferry-boat had arrived and got to work, expressed the opin- 
ion that his ship could not be saved. The tugs were provided with 
power/ul pumps, were welI fitted for the work they undertook, gave 
their services voluntarily, with great promptness, and were eminently 
successful, only 283 Cases receiving any damage, and the actual loss of 
oil being only 72 cases. The présence of the police-boat Patrol did not 
affect the salvage, because, although the fire was still burning when she 
arrived, it was under control, and certain to be extinguished by the tugs; 
she only hastened the end. 

The évidence fuUy sustains thèse conclusions of the district judge, 
and the service was undoubtedly highly meritorious, and entitled to a 
libéral reward. On the other hand, the service in question was ren- 
dered without exposure or péril to person or property. The Bay of 
Naples was an iron vessel, with iron masts up to the top-mast heads, 
and ail her rigging was wire. The fire was in the top tiers of cases be- 
tween decks, and, though the fiâmes occasionally rose up above the 
hatch, the crews of the tugs and of the ship were able at ail times to 
stand by the fore-hatch and play down into the hold. There was no 
Personal péril encountered by the salvors nor any extraordinary exertion 
on their part. The district judge so found, and the libelants, upon the 
argument, conceded such to be the fact. The extent and danger of the 
services performed, and the risk to which the vessels and other property 
employed in the service were exposed, are always important ingrédients 
in a salvage service. A somewhat exhaustive examination of the décis- 
ions of the fédéral courts, bearing upon the question of ambùnt of sàlv- 
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âge, shows that» except in the case of derelicts,;Where the old raoiety 
rule, though no longer foUowed, has yet left traces bf its influence, and 
in a few othér cases, where there were exceptipnal circumstances, no 
such large perceîitage on so large a net value saved, the property being 
in like straits, has been awarded, when there has been neither risk of 
iife or property, nor extraordinary exertion in saving it. The case re- 
lied on chiefly by the claimant, is The Lone Star, 34 Fed. Rep. 807. a 
décision by thesame district judge who decided the case at bar, (affirmed 
in the circuit court, 35 Fed. Rep. 793.) In that case 22 per cent, to 
30 per cent, was awarded, but the service reudered in moving the vessel, 
"enveloped in fiâmes," ftom the slip, was attended with danger, there 
being. such risk of fire that several tugs applied to by the superintendent 
to go into the slip refused to do so; and the subséquent service in throw- 
ing water upon the steamer, which "was buming furiously," involved 
some danger to the vessels engaged, in the performance, with hard labor 
and exposure to a. north-west gale in freezing weather. , ^he case at bar 
bears a strong analogy to that oî The BlackwaU, 10 Wall. 1, where an 
award of $10,000 for saving propertj' to the amount of $100,000 was ap- 
proved by the circuit court and by the suprême court, and to that of 
The Avoca, 39 Fed. Rep. 567, where $5,000 was awarded on $70,000 
saved. 

Upon ail the facts we are of the opinion that the amount of salvage 
awarded by the district court is so much in excess of the usual rate for 
services of like character, rendered under similar circumstances, as to 
call for a material réduction, and think that $12,000 is a libéral allow- 
ance. The évidence shows that the ferry-boat Sylvester was, for a time, 
unreasonably obstructive to the police-boat Patrol, preventing it from 
bringing its powerful pumps into service: for nearly half an hour. The 
award to her owners andcrew should, for that reason, be reduced one- 
third. The decree of.the circuit court js reversed, and the cause remit- 
ted to that court for fûrther proceedings, in accordancé with the views 
above expressed. Costa of this appeal to the appellant. 
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Love e* al t. Dxjmpee Scow No. 11. 

(IHstriot Cmirt, M. D. New Yorh. November ao, 1891.) 

)?4l.VAGi!— Evidence— Pbepondebance op Pkooi". 
■ Llbelants produced two Viritaesâes, themaelves Ubelants, frpm their tug R., who 

:■■■.'■ asBerted that after a oeïtain sCow, which had been in tow of thetugT.,had sprung 
a leak and sun^, the R. had rendered salvage services to her, by jwishlng her fur- 
thèr on the shore and notif ylng her owners. Their story was flatly ooutradioted by 
tiie wituesses from the tug T., who asserted that, after the scow was leftby thâ T., 

'Eeported by Edward Or, Benedict, Esa., of the New York bar. 
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she was never moved by any vessel. Beld, on this conflict of testimony, that the 
llbelants had failed to prove their çasie by prépondérance of évidence, and the libel 
sbould be âi&missed. 

In Admiralty. Suit to recover salvage compensation. 
Wing, Shoudy & Putnam, for libelants. 
Goodrich, Deady & Goodrich, for claiinant. 

Benediot, J. This is an action by the owners and crew of the steam- 
tug Chas. Runyon to recover salvage. Its décision turns upon a ques- 
tion of fact not ordinarily presented in actions of this character. The 
circumstancesare as follows: A dumper eeow, while in tow of the tug 
Talisman, sprung a leak, and sank off Coney island, in the lower bay. 
After an ineffectuai effort by the Talisman to get the scow afloat, she was 
left by the Talisman where she had grounded. On the next day, or the 
day thereafter, a derrick was sent dovvn by the owners of the scow to 
raise her. This derrick was towed down by the tug Chas. Runyon, and by 
the same tug the derrick, with the scow in slings, was towed up to New 
York city. For this last service of towing the derrick down, and the 
derrick and scow to the city, the Runyon was paid. She now claimç 
to hâve rendered other services prior to the time of towing down the der- 
rick, which entitle her to salvage. The assertion is that on the day after 
the day when the scow sank, while the tug Runyon was proceeding from 
Barren island to New York, the scow was observed by those on board 
her, abaridoned; that they proceeded tp her, and, findîng her afloat, put 
a hawser upon her, and towed her a mile and a half towards the iron 
pier, and until she fetched up on the bottom; that, in order to prevent 
her from floating off again, the Runyon, by pushing against her, shoved 
her still more aground, and them left her, and proceeded to the city, ând 
there notified her owners of her situation; that about 6 o'clock in thé 
evening of the same day the Runyon went down to the scow again, andj 
by hooking an anchor on her, sûcceeded in pulling her somewhere near 
a quarter of a mile further up on the shore, where she was left fast on 
the ground, and there remained until raised by the derricki Thesè 
services, asserted to bave been renderçd by the Runyon prior to the ar- 
rivai of the derrick, and subséquent to the time the scôw grounded, are 
testified to by two witnesses from the Runyon, who are themselves libel- 
ants. The çlftimants produced two witnesses from the Talisman, who 
were on board the Talisman at the time the scow was sunk, and who 
assert that the account given by the master and the deck-hand of the 
Runyon, in regard to any services rendered on the Runyon between the 
time when the scow was left by the Talisman and the time whèn she 
was taken hold of by the derrick sent down by the owners, is whoUy 
false. They assert in positive terms that the scow was never moved 
by the Runyon or any other vessel between the timè when she was left 
by the Talisnjian and the time when she was taken hold of by the der- 
rick; that the scow when left by the Talisman was so fast aground that 
the Talisman, after strenuous efforts, was unable to move her, ahd that 
it would not be possible ic$ the Runyon (being. of less power than tèe 
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Talisnnàtt) tb'lij'ove her at a,ll; that it -vyas not possible for the soow to 
float, for the reason that she was in a sinking condition, and that she in 
fact sank to tbe bottom as soon as the chains of the derrick were loosed. 
Furthermore, ttiose witixesses say that the position where the scow was 
left by them was carefuUy observèd by them at the time, that ranges 
were taken, and that they saw thé scow when the derrick raised her, 
and she was then in the saœe position where she had been leit by the 
Talisman. In this conflict of évidence, the gênerai rule that the libel- 
ant, in order to succeed, must prove fais case by a prépondérance of 
évidence, is tô be applied. Hère there is no prépondérance of évidence 
in favor of the libelants, and the libel must therefore be dismissed, with 
costs. 



The Marie Anne. 
(District Court, JB. D. Firginifl. Febniary 10, 1888.) 

8ALVAOB— TowAOB Serviobs bt Ocba-N Stbamer— Yellow Fbvbr— Compensation. 
Âa océan steamer worth $150,000, with a valuable cargo, and about 50 men, as 
crew and passengôrs, wbUe rnnning on scbedule time f rom New York to Cartha- 
gena and other Caribbean porta, encountered a brig, in a practloally helpless con- 
dition, aboat 130 miles ofE Cape Henry. Only three men were on the brig, the cap- 
tain and the reat of the orew having died of yellow fever. It being considered un- 
safe to pnt men aboard her, the brig was towed into Hajnpton Roads, during a high 
and dangérouB wind, the steamer deviating from her course about three days for 
that purpose. The brig and cargo were appraised at $7,84S as the auction value in 
Norfolk, whioh was mpch below their commercial value. Held, that $3,7.50 should 
be awaraed as salvage in addition to the expeuses incurred by the déviation. 

In Adtniralty. Libel for salvage services performed by the steamer 
Beliver and crew, in towing the brigantine Marie Anne into Hampton 
Roads. Decree for libelants. 
The other facts fully àppear in the foUowing statement by Hughes, J. : 
The steamer Beliver, Antonio Planas, master, left New York on the 
18th of October, 1882, for Limon, Carthagena, and other ports on the 
Caribbean sea. At 6 o'clock on the morning of the 20th, she saw the 
Marie Anne, a French brigantine, showing signais of distress, and went 
to her. Most of the crew of the Beliver were Spanish, but Rossello, the 
first mate, spoke French. At the direction of the captain, Rossello spoke 
to those on board the Marie Anne in their own language. He asked 
them what they wanted. They replied, "We want to be saved." He 
asked if their captain was on board. They replied, he was dead. He 
asked if they had any navigator. They replied, "None," adding, " We are 
but three;" ail the rest of the crew and the captain were dead. They re- 
quested to be taken on board the Beliver. When denied, they requested 
that their vessel and themselves should be taken into port. Their cap- 
tain and the rest of their crew had died of yellow fever. The captain of 
the Beliver held a conférence with his officers and passengers, and it was 
decided to tow them into port. They were then al9outl30 miles off the 
capes of the Chesapeake. The Beliver had on board a crew of 40 men, 7 
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cabin passengers, and probably other passengere. She had on a very 
valuable cargo, paying $5,000 in freight. 

The brigantiue had left San Domingo on the 16th of September, 1882, 
boùnd for Havre. SJie was a vessel of 222 tons. After having gone 300 
leagues in the Atlantic, on her voyage, she had, on the 6th of October, 
changed her course, and had been making for Delaware bay ever since. 
The three men found on her, when met by the Bellver, had neither 
of them had the yellow fever. According to the teslimony of the libel- 
ants, and of the health-officer at Norfolk, they virere feeble, emaciated, 
and more orless ill. They had ail, from necessity, reraained on deck 
night and day nearly the whole of the time since leaving San Domingo. 
When hailed by the Bellver the principal sails of the brigantine were up, 
but were most of them torn, and were badly trimmed. The vessel and sails 
indicated the possible condition of the crew, though the ship herselfwa» 
in a seaworthy and soùnd condition. They had a short tiine before hail- 
ing the Bellver hailed a sail-vessel, but had received no relief. The 
hawser wîth whieh the brigantine was firsttowed by the Bellver was one 
of herown, and soon brôke Under the growing powerof thewihd, whîch, 
aîready ■ stiff, blew barder and harder for IS to 20 hours afterwards. 
When the first hawser broke, two hawsers Were used, both belonging to 
the brièantine; but about 11 o'clock of the nlght of the 20th the gale hav- 
ing becoiillé quite stiff and the sea quite heavy , both thèse hawsers broke. 
Afterwardà, the Bellver used her own hawser in bringing the brigantine 
into Hàmpton Roads. During the night of the 20th, when the two 
ships had got separated, the Bellver kept near the Marie Anne until 
moming. The three men on board the latter, having taken heart since 
their rescue, managed their vessel vèry Well during the night and the 
period of séparation. The brigantine was brought into Hampton Roads 
on the 21st, and was anchored off Sewell's point. In a few days afterwards 
shé was taken up to the quarautine station near Crany island. The 
health-officer of Norfolk, Dr. Galt, found two of the men feeble andsick, 
and anxious to be taken frOm their vessel to the city hospital; but he 
was unable to gratify them in thia respect bécause of their vessel being 
infected with yellow fever. They seemed very anxious to leave her. 

The testimony of the witnesses examined respectively for the steamer 
and the brigantine is conflicting as to the helplessness of the crew of th» 
latter when she was hailed by the steamer, and as to the capacity of her 
crew to havigâte their vessel. The crew of the brigantine were not ex- 
amined until a month after their rescue, when they had recovered their 
health, strength, and courage. When first seen by Dr. Galt, the health- 
officer of Norfolk, they and their vessel were in condition corresponding 
to the représentations of the witnesses examined for the Bellver. On ar- 
riving at Hampton Roads, and when the'Bellver was àboutto leave them, 
they had signed for Capt. Planas, at bis request, a testimonial in Prench, 
of which the foUowing is a translation: 

" We, the seamen of the brigantine Marie Anne, of St. Vaast, on a voyage 
from Saint Domingo to , certify that on the moming of the 20th of Oc- 
tober, at six o'clock, wedescried a steamer, and hoisted our flag, requesting 
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salvjigç assiâtartce,;[ 'sauvetage,'] and Said vessel.pn sçein|»oa.r signal, bore 

down upon us, and asked what wè wanted, to which weraplied, to take us 

aboard or tç çiçxnduct us to port, sipçe we had no navigator aboard, and did 

net know h'ôvir tosave ourselves iând our vessei. However, we sign this cer- 

tificate at the' réqùest of tlie captain of the said Spanish steamer Bellver, in 

the port of '' ''' ■■ - , where we arrived, conducted by this vessei, on the 22d day 

of October, 1882. 

"Theseamenpf tl)6 brigantine, ) „, ^ <> 4.u v, • . 

( CouESPEL t second of the Marie Anne, Le 

: ■ ; .: Raschibrv y Marchand." 

; In theirtestimony, given a montli afterwards, in Norfolk, Le Marchand 
and Cpuespel, admitting that they had read and underatood this testi- 
monial before signingit, yet denied the truth of its statements. The 
ténor iQf Iheir testimony ia that they did not need assistance when taken 
in tow by the Bellver ; that they ooqld hâve easily brought their vessei 
iû,tQiportv-that at no time had they any thought of, leaving her; that 
they wçjje^never in need of aalvage service ; that their vessei < its sails and 
riggingi, were in good and effective condition ; that theyitherçiselves were 
weU,an4i8<irotig ftnd hope|ul; that Le Marchand was an experienced nav- 
igator, ppBsessipg adiplonm as second mate from the collège of St. Malp; 
that ,he had taken' ail necessary obs,ervatipns while the brigantine was at 
sea, and; ;knew where. his vessei vias when rescued; and that they in fact, 
in hoisting a flag of distress and hailing the Bellver, had no purpose of 
asking for help and forisalvage service., but wanted and asked for noth- 
ing but!"omons, chickensy and vegetables." The alleged diploma of Le 
Marchand was not produced, though called for. Their testimony proves 
far too mncb in this direction; and J find myself unable to crédit it on 
the two essential points,— whether their vessei needed salvage service, 
and whether thpy asked it of the Bellver. The testimony of the libelants 
and of cjreumatances ia positive to the effect that the vessei was without 
a navigator; that her crew had no intelligent conception of where they 
were ; that a heavy gale came on sopn after she was taken in tpw, in 
which she was likelyto hâve been driven on the dangerous shore north 
Wid SPUth of Cape Henry; that they earnestly asked to be taken on 
board thei Bellver; that they required salvage service for themselves and 
vessei; and; that they, owing to their own feeble condition, physical 
and mental, were in exigent need of it. The brigantine was insured in 
France for 40,000 francs, (18,000.) She was appraised hère under or- 
ders of thiscourt at $4,000 as her value in Norfolk. Her cargo, which 
cPnsisted of mahogany and other woods and some dried fruits, was as- 
sessed as wonth $3,645.22 in Norfolk. A stateujent by items of the ex- 
penses of the Bellver incurred by déviation is flled by her counsel, show- 
ing thèse to hâve been $1,014. 

Butler, StillTtian <k Hvbhard, for libelants. 

Shatp & Hughes, for.r:espondents. 

HuGHî^, J., (_after stating the fada.') This is adnjitted to be a case of 
salvage.; An oceau steamer, the Bellver, bpund from New York to a. 
port wi,thin the tropics, having on board a large crew, a number of pas- 
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sengers, and a cargo payinga freîght of $5,000, came in sight, on the 
morning of the 20th October last, of a sail-vessel holding ont signais of 
distress. The steamer went to her relief and found that the vessel, 
which was the French brigantine Marie Anne, was infected with pesti- 
lence; that within a few days past it had lost ail except three men of its 
crew with yellow fever, including its master; that it was floating updn 
the océan without chart or navigator; and that it had shortly before been 
refused relief by another ship; that the three men left on her were prac- 
tically impotent with long watching, fatigue, and despondency. Thèse 
men begged to be taken on board the steamer. They demanded that at 
least their vessel and themselves might be saved, and taken into port. 
They had sailed from San Domingo, 300 leagues, for Havre, had then 
changea their course, and had now drifted to within 130 miles of Cape 
Henry. Counsel for libelants well say that hère was a case worse than 
one of derelict. If it had been merely a ship abandoned and adrift, the 
master of the Bell ver would hâve been at liberty either to put a crew 
upon her who might navigate her into port, or to leave her to her fate. 
But in tbis extraordinary case his duty as a sea-faring man forbade 
either of thèse measures. He had no right to put any of his own men 
upon a vessel infected with one of the most deadly of diseases, and one 
peculiarly fatal at sea. He could not abandon to their fate three worn- 
out, helpless human beings, begging. to be saved. Nor could he take 
thèse poor people on his own ship, crowded as it was with mén, and 
bound within the tropics, where, if the germ of yellow fever were once 
planted upon his ship, it would surely fructify in disease, and destruc- 
tion to his business. I think the master of the Bellver adopted precisely 
the course imposed upon him by ail the circumstances of the situation. 
In answer to the entreaty of the peop'e on the Marie Anne to be taken on 
board his own steamer, he did what the authorities of Norfolk did three 
days afterwardS) in answer4o their pétition to be admittod into the city 
hospital, — -he refused. The protection of many from pestilence is a 
higher duty than that of gratifying even the moderate desires of a few 
who are afflicted. His refusai was an act of duty, and not an act of 
cowardice. The master of the Bellver, taking great care to protect his 
own vessel from infection, and declining to subject any of his own crew 
to risk by putting them on board the infected ship, did the only thing 
he could do with safety to his own vessel, — he towed the Marie Anne 
into Hampton Roads. 

I cannot concur with Judge Cuetis in his opinion intimated in the 
case of !Z%e Alphomo, hereafter cited, that a person may safely go upon 
the deck of a ship infected with yellow fever, if he take care not to go be- 
low into the hold. Expérience has shown that remaining at night on deck 
of such a vessel subjects to the contagion as surely as going below decks 
either by day or night. An historical proof of this fact was given in the 
instance of The Ben Franldin, which was the ill-fated steamer that brought 
the yellow fever to Norfolk in 1855. This ship, after being, as was 
thought, thoroughly cleaused and disinfected . and after lying for a while 
down în the Roads, took on wood from a lighter. Owing to a rainstorm, 
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which came on late in,the afternoony two laborers ftoiu the lighter slept 
ovemight on the deck of the Franklin. This was their only exposure 
to the épidémie; but théy took the fever, and botb.died, from this single 
night on the deok bf what had beeu supposed to be a disinfected ship. 

By deviating from his course in the manner whieh bas been stated, 
the master of theiiBellver ineurred serions risk and Gost. His own 
steamer was very valïiaible, as wasalso his cargo. The loss of three days' 
time to an océan steamer running on a fixed schedule is always an im- 
portant matterw Gcôning into anysort of contact with a vessel infected 
with yèllow fevér is ifflost seriously perilous to a steamer plyiog within 
the tropics. Bringii^» vessel in tow into the capes of the Chesapeake, 
undeir a high wind hkiwing upon the land, is a bazardons adventure to 
one not regularly navigating thèse waters. When we consider ail thèse 
things, we cannot avoid the conclusidii that the steamer Bell ver subjected 
herself to serions péril and cost in iundertaking this salvage service. As 
to the Marie Anne, she was found piractically derelict. She had reversed 
her course in mid-ocean, after making a great part of her voyage, and 
had âoated taok beforeithe winds fot hundreds of miles. She had no 
chart. No one upon her deck fcnew where she was, except that itis 
probable that Le Marchand had an approximate appréhension of the 
latitude he was in. Her crew were tbo feeble and too emaciated or 
desponddnt even to trim sails. ■ Mtrat of the sails were torn, and ail were 
hangirig oà the rigging in a slovenly manner, when the brigantine was 
spoken byi the Bell ver. ; Consequeatly, in the gale.which soon after came 
on, she T^asin condition to be lostï It is absurd; to contend that her 
voyage, before ^ she was ! spôken by ; the Béllver, had deinonstrated the 
proficiency of her crew as navigatots. If it proves . any thing, it shows 
only that à Vessel may live many days at sea adrift without a navigator. 
Le Marchàhdj the only man among the crew with any spirit remaining 
in him, had nothing but an ordinary map to guide him; but he could 
not bave iiladç any nautioal use of it, as he did notknow, until he was 
informed after he had got into harbor, that this map had on it the lines 
of longitude^ It is œrtainly true that one persott may take the longi- 
tude of ashipunassisted; but itis equally certain that Le Marchand had 
not performed this oflSce at ail while on board the Marie Anne. 

I think it nnreasonable to insist nbw that Le Marchand was a navi- 
gator. When first spoken by the Bellver, and especially and particu- 
larly asked whether she had a navigator on board, which was a most 
lûaterialinquiry.it was réplied from the Marie Anne, with itération, 
that she hiod not. After arriving in Hampton Roads, and when the Bell- 
ver was about to leave the brigantine, and her mastér naturally desired 
to take with him to his owners, from the saved crew themseîves, évi- 
dence of the service hé had taken the responsibility of deviating from 
his course to render thsm. Le Marchand, after reading a paper written 
in his owh languagè,!;w'hich he.isigned and asked his com panions to 
sign, (whodidi.eignat>) stated iii thîawriting that the. Marie Anne 
had no navigator on; tooard. It was clearly an afterthought when, 
^ome weeks or more afterwards, he: began to claini to be a navicatnr. 
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vouching in proof a diploma from St. Malo, which bas never been pro- 
duced. Though I can readily conceive bow the procurement of a cer- 
tificate from a saved crew by salvors may, as a rule, deaerve severe rep- 
rehension, yet I can see nothing in tbe ténor of the certifîcate which was 
obtained by the master of the Bellver from the cre,w of the Marie Anne, 
or in the circumstances under which it was obtained, to reprehend. It 
was but a brief record of what were, up to the day of its date, a few un- 
disputed facts. Returning to the main subject in hand, I think the 
prépondérance of chances were that the Marie Anne would hâve been 
lost and cast away on the dangerous coast above and below the Chesa- 
peake capes, during the gale which prevailed on the day and night after 
she was taken in tow by the Bellver, if she had been left to herself. I 
thitik, therefore, this was a highly meritorious case of salvage; and I: 
aiû restrained from allowing a maximum reward only by the circum- 
stance of the comparatively small value of the subjects saved contrasted 
with that of the instruments which effected the salvage. 

In respect to vessels found helpless at sea, there are two classes of cases 
of salvage, — one, in which the saving ship, usually a sail-vessel, puts one 
or more of her own crew on board, and leaves them to take the distressed 
vessel into port; and the other, in which the saving ship, being a steamer, 
herself takes the distressed vessel in tow, and carries her into port. 
Where the former expédient is adopted, the salvage allowed by the ad- 
miralty courts bas not been as large, for obvious reasons, as in cases of 
the latter class. But when the latler method has been pursued, the sal- 
vage awarded has usually been large, sounding in thousands of dollars 
or pounds sterling. It may be remarked also, as to salvage cases which 
hâve been decided in the English high court of admiralty in later years, 
that the old rule of adjusling the amount of the award by proportions or 
percentages of the values saved has been more and more disr^arded; and 
I think it may now be nssumed that the rule is in England obsolète. I 
admit, however, that in the United States we are still bound to pay a sort 
of conventional déférence to it. The tendency , nevertheless, hère, as wdl 
as in England, is to eut loose irom the old Procrûstean rule, and to 
award as salvage — First, the amount due on the principles of ]9ro cjjera 
et labore and quantwm. meruit; and, second^ to àdd to this a reward grad- 
uated to the circumstances of each particularcase; this reward or bounty 
being diminished from a generous amount only in cases where the value 
saved is excejjtionally small compared with the values employed in the 
salvage, and the merit of the service rendered. 

In the case of The Jnnet MUelidl, Swab. 111, the award was £1,200 
(86,000) for furnishing a navigator to a distressed ship. In the case of 
The Roe, Swab. 84, the award was £200 ($1,000) for supplying addi- 
tional seamen to a ship disabled by being short of hands. In tïie case 
oî The OoUmârina, L. R. 1 Adm. & Ecc. 334, the award was £1,800 
($9i000),for furnishing a navigator to go from Chili toSwansea. In the 
case of The Alphonso, 1 Curt. 376, where two vessels were offshore, and 
one of them supplied a seaman to the other to: bring her a few miles 
intoi port,— ryellow fever being on board the latter, — the award was $760, 
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and would bave been increased to 81,050 if the master who furnished 
the seaman had been willing to receive the additional amount. In the 
case oï The Czarina, 2 Spr. 48, $5,500 were allowed for bringing a ship 
from the middle of the Atlantic into Boston, and furnishing her a navi- 
gator. In the case oi The Martin Luther, Swab. 287, £1,600 ($7,500) 
were allowed for rescuing a vesseJ from distress under circumstances of 
considérable risk, by a service of 24 hours. In the case of The Anda- 
luda, 2 Mar, Law Cas. 215, £510 ($2,550) were allowed for towing a 
disabled steamer for eight hours under circumstances of danger. In the 
case of The J. L. Bowm, 5 Ben. 296, $3,000 were awarded for navigat- 
ing a ship short of hands into port, in fair weather. In the case of The 
Meg Merrilies, 3 Hagg. Adm. 346, £750 ($3,760) were allowed for towing 
Hidismasted vessel 105 miles for 17 hours. In the case of The TraveUer, 
3 Hagg. Adm. 370, £1 ,000 ($6,000) wereiallowed for a meritorious case of 
towing a helpless vessel. In the case of TheAkbar, 5 Fed. Kep. 456, 
$3,600 were allowed for navigatinga. brig with valuable cargo from Ha- 
vana to New York. In the case of The Okopatra, 3 Prob. Div. 145, 
£2,000 ($10,000) were allowed for towing a derelict ship 90 miles into 
port, amid much danger. In the. case of The SkibUidner, Id. 24, £900 
($4,500) were allowed for furnishing one navigator, who navigated a 
fever-stricken brig, with mostof her crew prostrate, 3,000 miles, from 
the Gulf of Mexico to England. In the case of The D. W. Vaughan, 9 
Ben, 27 j $1,140 were allowed for towing a disabled sehooner from a few 
miles off Long Island shore to New York. In the case of The Minnie 
ÈMer,Q Ben. 117, the steam-ship Pacific was allowed $2,250 for towing 
a disabled brig, found sailing with a jury-mast, 175 miles, into New 
York, in a salvage service. In the case of The Wea^ord, 6 Ben. 119, a 
pilot-boat was allowed $1,500 for towing a dismasted and distressed brig 
for nine days into port. The award would bave been larger, but the 
amount saved was only $3,800. In the case of The Albert, 33 Law J. 
Adm. 191, £400 ($2,000) were awarded by Dr. Lushingïon, on appeal, 
fôr standing by and towing for nine days a sehooner that had been dam- 
aged in a storm off the Dutch coast. Respondents denied tbât it was a 
salvage service, and the value saved was only £1,680. 

Mostof thèse cases, it will hâve been observed, were cases in which 
the services of mère individuals, as seamen or navigators, were thus lib- 
erally rewarded, but seldom with référence to the values saved, except 
where the amount was so inconsiderable as to make a stinted allowance 
necessary. Among those cited there are but few cases of océan steam- 
eÈâ,, Irunning upon fixed schedules, tuming from their course, under the 
behestsîof humanity, for the generous purpose of conducting distressed 
vessels into port. This latter was the service rendered by the Bellver, 
under the appeal of humanity, and at the imperative dictate of duty. 
Het conduct deserves the most emphatic commendation of the court; 
and, sîtting hère in an admiralty court, at this central port between the 
great marts of American commerce on one hand, and the tropical por- 
tions of the continent on the other, which are no less fruitful in pesti- 
lence than in ail the éléments of wealth, I dare not, I bave not the 
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courage to, decree, in view of its influence in future cases, a reward of 
less than $2,750, over an<i. above costs and èxpenses, to a costly steamer, 
laden with a valuable cargo, and havirig full 50 persons on board, for 
picking up aud bringing safely intp port an infected vessel, found far 
out at sea, with a crew eut down by fever to -three worn-out, emaciated 
men, demoralized by inisfortune and fright, and drifting they knew not 
where, at the mercy of the^elements. I am sorry that a just award bears 
80 large a proportion, as the one due in this case, does to the value 
saved, which is only $7,700. It is to be considered that this is the 
cash auctioD value at ÏJorfolk, and much below the mercantile value 
both of the ship and cargo. The ship is foreign-built, and cannot ob- 
tain an American registry, and so her valuation hère at only $4,000 is 
only half her insurable value in France. It is true that in salvage cases 
we are.bpund to decree upon values in .the port of the forum; but, if a 
large proportion be awarded, the hardship in this case is only apparent. 
I repeat, therefore, that I am restrained in the présent case, in fixing 
the amoùnt to be allowed for this meritorious service, by the inconsid-, 
érable value of the property saved. The expansés of the Bellver in- 
curred by deviating some three days from her course, and as incidental 
to the Service, were about $1,000. I think the reward due for perform- 
ing this service ought to be at least $2,750, besides èxpenses. And 
therefore I will award the rovind sum of $3,750,, and the costs of this 
suit. As the counsel for the libelants represent ail the persons claiming 
to participa te in this award, I will leave to thera the apportionmeht of 
the ahiount awarded among the several claimants as they raay think 
just, subject to révisai and correction by the court after conférence with 
them. 



The Excelsiob. 

French V. The Excelsiob. 

(DlsMet Cour% E. D. Virginia. Angust é, 1883.) 

Saitaob— Sdbjects of 8ai,taob^Stèameb on Bar. 

The large flat-bottomed steamer Bzcelsior grounded broadslde on near high tide, 
on the eastern shoal of Hampton bar at Hampton Roads. Shortly afterwards aa- 
other steamer tried in vain to pull her ofl, and at the next high tide the most power- 
ful tug in those waters, aided by the steamer's own engines, was unable to move 
her. Thareupon a wrecking schooner in charge of a professional wreclter, and with 
powerf ul apparatus, was employed, and, with the aid of a tug, tried dnring one high 
tide to sloye the steamer without sucoess, but at the nezl sueceeded in drawing her 
off. The tide there runs in strongly, and the évidence showed that a tide sufflcient 
to float hér would probably hâve carried her further upon the bar. Meld, that sha 
was a subjëct of salvage, and the services rendered were salvage services. 

Samb^Compbnsation. 

The Excelsior was worth $150,000, No danger was incurred by'the wrecking 
schooner or the tug. There was no agreemënt as to eompénsatiob, but the oaptaln 
ot the wrecker presented a bill for f^, which was refused. Beld,. that tha 
wrecking Company was en titled to $7Û0 as salvage. " 
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3. SaME— EVIDENCB. 

On a hearing to détermine tbe amount of salvage to be awardeA for pnlling a 
Steamer ofl a bar, évidence as to tbe sams paid la particular instances for drawing 
dfl other Tésséls wbich bad £one àground 18 inadmissible. 

In. Admiralty. Libel by W. H. Frénch for salvage sen'ices in draw- 
ing the steamer Excelsior off from Hampton bar. Decree for libelant. 
Skàtp et Hughes, for lihelant. 
Wiûe & Ôamett, foT reapondent. 

Hdg^*», J. On the Ist day pf Deceraber, 1881, about 2 o'clock a. 
M., the large passenger and freight steamer Excelsior, on her way from 
Norfolk to Washington city, while aiming for Old Point wharf in a thick 
fog, and endéavoring toavpid the shipping then lying in Hampton Eoads, 
and feeling her way cautiously, drifted with the strong tide then coming 
in, andgrounded on the çastern shoalof Hampton bar, about 1,000 yarfis 
from the south end of Old Point wharf. She grounded broadside on, 
heading to the east. Shetried for some time to get off by putting her 
enginpshard at work, but thèse efforts only served to plant her higher 
and more firmly upon the bar. She finally desisted, and lay solid 
aground on the edge pf the bar, some 20 feet froon the chànnel. She 
remained in that position about 28ihovirs; that is to say, until about 6 
A. M. on the 2d of December, when she yras finally got off. She was a 
vessel pf J ,850 tons, 240, fçet long, and 40 leet wide. She was a steamer 
ofpecjjliiaf structuré, havîng been designed as a ferry-boat for transport- 
ing trains of cars from landing to lauding. Her buttom was exception- 
ally broad ^nd flat; and she laid flat upon the bar, in such a manner as 
to requîre an extraordihary propelling power to pull her off. During 
her stranding, the weather was good, and tbere was no heavy wind or 
sea. The time being Deceraber. she was liable to the périls of both wind 
and sea, and to bilge, and to being strained and damaged, even in good 
weather, in the position in which she lay. Capt. Parrish, an aged 
pilot, and onf of the commi.asioners t« exaijline pilots, says the bar is a 
hard, sandy bar, but not a shiiting or quicksand. It is about three 
miles long. The bar n^r.^bat poinfjis sometimes bare at low tide, and 
drops off very steep towards the channel; sinking from a fewfeet to five 
fathoms depth., , It ieaj,ppint^t whichiVeissels. are fiable to be stranded. 
Soon after the Excelsior got aground, the steamer Westover ran upon 
the bar, bows on; but got off, and then tried, to pull the Excelsior off, 
but lailëd. î Before the'lrtte war, an eicperienced seamani now agent of 
the uridefi^riters in Norfolk, Càpt.Crèllin, got off two or three vessels 
that bad stranded on the bar; and during the war he got off steamers 
which proyéd tobe muçh bilged anid;,diinaged. Capt. Parrish, who is 
Tather exuberaht in hi» statémentSi says he has been on the bar "oiten 
enough," iand seen hundrèds pf ships pb it. Capt, ^prench has asSisted 
three vessels off that bar in late years. 4)uring the Ist of December the 
wind was from the westward, which dipiinishes the tide on the bar», but 
On thenighl of her straiiâihg, before tKe tùg Sàmpsph took hbld of the 
Excelsior, ithad been S/ S. 13. Ataboutl2 on the night of the Ist the 
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wind changed to tbe eastward, wliich inoreasès the tide there. The tide 
on the morning of the 2d was fuller than it had béea the day before at 
correàpcinding stages. The tide iii thèse watèrs varies ôrdinarUy only 
aboù't three féet, and does sd at this poînti whèn not reachèd by south* 
westerly winds. Capt. Parrish bas seenthe bar bare just wheré the Ex- 
celsior lay. Theré seems to be a considérable différence between the 
timebf the tide in thechannel and on the top of the bar, say somewhere 
from an hour to an hour and a half ; but Capt. Parrish says there is Ho 
différence of this sort near the edge of the bar, (though he seems to con- 
tradict tbis statement in ailëwer to subséquent questions in bis cross-ex- 
aminâtibn.) Capt^ Grellih sàys, in certain winds thè place is a bad one 
for ve^els going ashdre on the Roads aide of the bar; and that a heaVy 
vessèl going ashore théré on à Hsing tide, without using an anchbr to 
hôld hër off, woùld bé drîVen up on the bar by thé tide coming flood ; 
and that îf the carrent was strong enough to eut ont the sand fromundéi- 
its bdttdm, a heavy vessèl Wbuld wot« down and beconie more or îess 
imbedded in the sand; though a flat-bottbm vessel would not wôrk 
dowUi éb mUch as ôrie with à sharp bbttom. It is 8ti*bng currents jthat 
maké a bottom of isand quick or shifting. In the absehçe of curréhts, 
a saridy bottom, like that ùndér the Eiëdsior, may bë very firm. 

It bas been alreàdy sàid that, soon affèr the Excelsior stranded, the 
steamer Westover Wënt heàd on upon the same bar, near by, but bacKed 
oËf, àud then, having pulled àt the Excelsior withpiit success, gave up 
the nndertaking. The Excelsior was néxttiaken hold of by the steam- 
tug Sétmpsbn, of Bâltiniore, a new boat, stated to be the raost powerful 
tug belbnging to Baltiinoi*. The Sampson came tô the Excelsior aboUt 
day-bréaki or a litifie hefore 6 o'clock À. te. on the Isti She got hold of 
the steaûier's hawser -without delay, and trént to pûlling on her. Thè 
hawserwafl an 8-inch onè, and "was a pretty good rbpe," in thè opinion 
of Capt. Starke of the Sampson. He pulled and swayed on the hawser 
for sonie hours. At 6 o'clock, whèn he began, thè tide was at high 
■water. ' Hè broke the hawser twice. Aftèr pulling bhë hour and a half, 
the stèamëri which had given aid witb hèr bwn engines, blew thé water 
out of one of her boilers in order to lighten herself, but kept stëam in 
the othèr and' kept it ât wtfïk, britil wîthin a few minutes before they 
told the tug to stop. Capti Starke says it wâs the power of the tùg that 
broke the rope. The rope had bèen bought new in the preceding July. 
€apt. Starke aays that, in his jùdgment, it was impossible for any tug to 
bave pulled the Steamer off'the bar as she lay Wh«n he got to her aiid 
when he left her; and that he told her master, Ca^. Beacham, so ; and 
that she waS too high out of thé water to admit of it, and was hard 
àgroûnd fotward and âft. The like testimony is given by severàl wit- 
nesses of expérience iri such cases. Capt. Starke of the tug Sampson 
says that hé returned to the steamer on the morning of the 2d, belbre 
day-bréàk, ànd that the tide then was worse thàn it had been on the pre- 
vioùS morning. The testimony is that tugs, in pulling at a Vessel in the 
conditibn in Which the Excelsior was, if ëhe is large and" hard àgrbùnd, 
are Without sufEcient purchase to dra;w it off; hàving none other than 
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the résistance of water; upon the propeller. Where an extraordinary 
powerhas to be appîied to the stranded vessel, tugs are incapable of ex- 
e^tingit; and the usual course is to obtain the requisite power by plant- 
ingopè or more anchora ont ip the water, and atlaching between tnem 
and the grounded vessel the usual mechanical apj^ratus for heaving her 
afloat. The tide having considerably subsided by the time the Samp- 
son ceased to pull at the Excelsior, on the morning of the Ist, nothing 
couid be done until the ensuing afternoon, and the approach of another 
high tjde. 

On the morning of the Ist December, the agent of the. Excelsior in 
NorfoI^,,Mr. Keeling, b^d an interview in that city with the libelant, 
W. H. iFrench, a professional wrecker, on the subject of getting the 
steapier off. Capt. Fçeneh was the owner of the wrecking schooner Jo- 
seph (Allen, and was 9, mariner and professional diver and wrecker of 
seyejral years' expérience, and was known to Mr. Keeling as such. After 
telegr^ms had passed lietween Mr. Keeling and the agent of the Excel- 
sior at. Old Point, and Jier master, Capt. Beachara, atelegram came 
from Ôld Point, directing Capt. Prench to come with schooner, anchor, 
cableSi and a good strong tug-boat, at once, before 3 o'clock p. m. Capt. 
French.accordingly naaide préparations to proceed, with no stipulation 
as to the compensation hejShould receive, but giving hiç own assurance 
that the charges should be "reasonable." At no time before the service, 
whether in conversation with Mr. Keeling in Norfolk, or Capt. Beacham 
on board the Excelsior, djd Capt. French mention any spécifie sum as 
hia charge, but said invariably it should be reasonable; and refused to 
mention any sum. He did say onone occasion on the steamer, to Capt. 
Beacham, that he would consult Capt. Joseph Baker (who is the 
oldest wrecker in Norfolk), as to what it should be. After the ship was 
got off, and ail the parties were in Norfolk, Capt. Frençh presented a 
bill for $800 for his services. Capt. French undertook the job at the 
instance of Mr. Keeling,,some time after 11 a. m., on the Ist December, 
and at once made ready the schooner Joseph Allen, which he provided 
with tackle, wrecking apparatus, two anchors, one a yery heavy anchor 
of 3,500 Ibs., a strong 12-inch hawser, a chain cable, and a hoisting en- 
gine, the lârgest used by the Baker Wrecking Company, and set out for 
Hampton bar in tow of the steam-tug Olive Baker, Capt. Chase, master, 
stated to be the strongest and best puUing tug in the harbor of Norfolk. 
;Capt. French took along with him his mate, C. H. Crodfrey, a profes- 
sional wrecker; Charles Izon, a professional diver and wrecker; and four 
or five other men, besides the crew qf the Olive Baker. He arrived at 
the Excelsior with thèse vessels, wreckers, and wrecking appliances about 
.3 p. M., having left Berkley about 1 ,p. m. On being asked by Capt. 
Beacham, Capt. French at once replied that he thought it would be im- 
possible to pull the vessel ofif without laying anchor and cable. The an- 
chor was laid S. E. of the steamer by the aid of the tug, and the cable 
from it was passed through the side chock of the ship, to the schooner 
on the starboard quarter of the Excelsior. The cable was made taut in 
time for the tide. There was some delay in getting up steam in the 
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hoisting engine, frorn having to fill the boiler with water; and there was 
some interruption of work afterwards from leakage in the boiler. Capt. 
French says that they got up steam in the hoisting engine about half 
past 4Î and that they first hauled on the cable to make it taut about 
that tîme. He says: 

"Between 5 and 6 p. M. of December the Ist we were laying with steam on 
the hbister, cable taut, waiting for the tide to rise, so as to lieave on the ca- 
ble; and about 6 o'clock we judged it to be high water, or a little after. At 
that tirae w« were pullingas bard as we could on our cable, and about balf 
past 6 the captai n of the Excelsior thought, if the tug would take hold and 
help, we migbt start her. I didn't think there was a»y 'se. We called her 
along-side. We gave Capt, Chase a Une, and he took hold about 7 o'clock, 
and we #éte heaving on the cable ail the time. He pulled steadlly at flrst ; 
but the captain thought,' by backing up and * snatching her,' he might 
move her. He tried that several times, and in the last pull parted the haw- 
8er, and did not start her, " 

Càpt, Châse niadé no frirther effort that night, after partiiig the hàw- 
ser. Mpt&Çfodfrey, of the Joseph Allen, says: 

" We be^àn heaving on the cable and pulling on the tug at high water, and 
did not silccèèd in moving her with cable and tug." 

He says, ttie six-foot mark of the Excelsior was out of water at the 
time,'-^bont 6 o'clock ,-^that is to say, at high tide. The witnesses of 
the steamer Say that one end of the Excelsior was pulled around on the 
occasion about 11 feet on the evening of the Ist. I think this state- 
ment is improbable. There was thus a failure on this evening to get the 
ship off by heaving upon the anchor and cable, pulling by the Olive 
Baker, and, from Capt. Beacham's testimony, heaving on a 1,250 pound 
anchor which the ship had out. So the effort was given over for the 
night, after the tide had begun to subside. 

I do not think it worth while hère to enter into any considération of 
the différence of time between the tides on the bar and in the channel. 
I am sure that when the witnesses spoke of the tide in connection with 
their efforts to get this vessel off they meant to speak of them as they 
"were àt the particular place where the Excelsior lay, and where they 
were makihg their exertions to get her off. I canûot believe that they 
meant to speak of the tides any where else; and I feel it to be useless in 
this examination to consider the variation of the tidès in différent places. 
I caunpt believe that the tide in the channel would be at high water 
many moments . earlier or latet than on the edge of the bar shelving 
steeply and abruptly down into the channel. Capt. French, with bis 
schooner Joseph Allen, lay by the Excelsior ail night, and ordered the 
Olive Baker, which went off to an inner anchorage, to return beforeday- 
break the next morning. The Allen changed her position from the star- 
board quarter to the port quarter of the Excelsior, and grounded in the 
night. Her draught was four feet and a half. Mate Godfrey says: 

"On the next morning, at 3 o'clock, we commenced pulling on the cable 
after getting up steam; we commenced first to pull on a triple purchase, and, 
when we found that we could not move her, w^e put an extra tackleand com- 
V.48F.Û0.9— 48 
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menced pulling on thàt. As soon as we commeiiced pulliïig on that, she 
commenced éôming off, about quaiter pHst 5 tliat tnbrtling. ' Wé pulled her 
20 feét, as' ttëaï as I can guesa «t^ by cable, whichî'loofeedi atwhen it was 
pulled in. The Olive Baker had couae at 5 o'clock tbatmorning. Between 
5 and 6 tbe Excelsior gave her a hawser by Capt. Erericb's orders. She went 
ahead, and pulled the Excelsior's headaround." 

Charles Izon, the wrecker, confirme the foregoing, and, on being 
àsked whether, " during the time thé Excelsior was moving that twenty 
feet under the Strain on the cabîé ànd anchor, Ihé shib's èngirtes and 
the lug wëre cbrop^rating to get heif oîf, or whèjtji^ér' it waa solely by 
i^eaving on the çablè,*' answered : "ÀJtogethej:by1tïiç, cable. The tug 
was not pulling on her, nor were the engines of tbe Exççl^ioj: moving," 
iait the tîme sfae was 80 moving. Capt. Freneh says!; 

"I càiled Charles ïzort to get steamàbôut 2 or 2J in tjiè morning. I turned 
out sliortly afterwards, called ail hands, went aboarf thë Excelsior, and gôt 
rçady to go tq wprk. Pulled on our fall that ied to, thP, cable, led our main 
purchase on the hoister, pulled àll welcould pull well, ànd tlîen put on a buff 
tackle and pulled awhile. 'f hën std^^ped to walt for the tidé. Did nol move 
her before we Btopped. ila» few: minutes we workif?d ^n the hoister again, 
and found she was comingi This wasiabout lialf-past 5 A. u. We pulled her 
ofï about twenty feet. Got about twenly feet on our cable, and found she 
wâs coining a littlé too ealsy l'or a buff tackle. Wetook^' that off, and ied the 
main purchase aboard df the schooner again. then calted the Olive Baker to 
takealine to the Excelsioi^» and told the captai n o£tt)e lExpelsior to workthe 
port wheel, that was on the inshore sid«). We went ahead on our hoister as 
fast as we conld, and the Excelsior weh^ right off. She was afloat about 6 
b'clock, I judge. Olive Bakbr tboi hpld of her, and j ust about had time to 
'tighten her line wheh slie wènt right Off. The hOurOf Iiigh watertbat' morn- 
ing, as near as I can judge, was from balf-past 6 to 7, with that easterly 
wind. If we had had no: anchor or cable there, tiie èffect of a atrong north- 
easterly wind and swelling sea that day upon a steaiper stranded broadside 
on the outer ledge of the bar ^ouid hâve been, not to tàke the vessel off> but 
to put her higher up. " 

Capt. Beacham sayg: 

" At 3 A. M. next morning the second officer awoke inë, and sald the tug- 
boat Sampson was there^and wanted toknow if I wanted hiiu to pull atme 
»t bigh water. I sald 'No,' we would eaaily get ofî with^het'ig wehad. 
Igot up at half-past 4, and went dowp on the main deck. The flrst man 
1 saw was î'rench. I asked him to take çoffee. Hè said he had had cofEee, 
I âsked him if he had stéam. He sàid, «Tes.' I told him hé hadbetter pull 
oti her a little, Whieh he did, to get the slack of his hawser up. I then meas- 
nred the water ort our starboard side,(which was the ehannel side,)and found 
3 feet 6 ineibes of water. Then the tug-boat Baker came, gave us Jiis line by 
-request of one of my mates, I think, put it in our chpc^ on the starboard side. 
He gave us the line on his.own accord, and I theu told my enginters to wprk 
iny engines onë ahead and one back to shake her. I waiîted to seé iî she was 
aâoat. I found shfj Was' atiuat. Freneh was then standing on our sturboard 
Bîde with an oar overboàtd; After the tug got steam:6n us I told my engi- 
neers to go ahead on both engines. Thé boisting engine:was not at work at 
this time. When the Excelsior's engines went ahead, she s h ot right ahead, 
and the tiig-boat pulled Our i)ow aroiindr'ançl went aheadso fast that the Jo- 
seph Allen broke a wayïrom us. We çaihe offthe bâr àhd^'^iing, around to 
the hawser of the AÙên, aind wè then came to I^orfolk undër'our oWn steam." 
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I do not know that this évidence of Capt. Beacham necessarily con- 
flicts with that of Çapt. French, Izon, and Godfrey. They would seem 
to hâve got the vessel to moving, and to hâve brought her to the ex- 
trême edge of the channel, in 8 feet 6 inches of water, unconsciously to 
Capt. Beacham. She seemed to hâve moved so insensibly that Capt. 
French could not verify the fact except by putting an car overboard 
to mark the movement. It was after the Excelsior had been thus brought 
to deeper water that Capt. Beacham ordered both his engines to work, 
and that the ship "shot ofif." Capt. Beacham makes statements in his 
•évidence, doubtless in perfect good faith, which I find it hard to crédit. 
He says thatr the hawser of his ship, upon which he depended for the 
Sampson to pull him off on the first morning, and which he allowed 
the Olive Baker to use the first evening and second morning, was 
"very rotten anyhow." He says that he would hâve been lying with 
his fine ship on Hampton bar till now, before he would hâve con- 
sented to pay $800 to Capt. French to get her ofï. He says that the Ex- 
celsior could hâve lain where she was a year without receiving any 
injury, and this, whatever might be the changes of weather or sea. 
After sending for a wrecking schooner, with anchor, cable, and other 
things, and bringing proiessional wreckers and their appliances to his 
vessel's side and aid, he represents that he did not wish to use them; 
speaks of Capt. French's movements in planting his anchor and rig- 
ging his hoisting engine and cable as "fooling around" his ship; 
and implies Çnally, if not stating in terms, that the assistance rendered 
by tlie wreckers on the morning of the 2d was of no avail or efficiency, 
and that his vessel went ofif the bar easily when the tide came, for 
which he had been waiting; went ofF by force of her own engines. I 
can't help feeling that such statements, made in excess of zeal, and no 
doubt made in good faith, impair the value of Capt. Beacham's testi- 
mo|ïy. Thpugh he testifies, if not expressly, atleast by implication, 
that Capt. French did nolhing on the second morning for the ship, 
yet Mr. Plant, one of his ship's stockholders, who was on board, and 
who was up and awake ail night, says that he timed by his watch, 
and that Capt. French was at work an hour and fifty minutes before 
the vessel moved. If she moved at half-past 5, then Capt. French had 
been at work since 40 minutes after 3 a. m. If Engineer McDonnell 
testifies rightly, when he says that his order to his fireman was to 
hâve steanj at 5 that morning, his engines could hâve had very little 
to do with getling the ship in motion; and this inlérence is the stronger 
from the laet that Capt. Beacham seemed uncouscious of what Capt. 
French was d oing. 

My conclusion, founded on a heavy prépondérance of testimony in 
this case, is that the Excelsior was stranded beyond the povver of her 
own engines and anchor and cable to pull her off; that the use of her 
own engines in jsuoh an effort could only aggravate her predicament; 
that she was planted on the edge of that bar so firmly that it was be- 
yond the capacity of the most powerful tug to get her off; that the use 
of the beftviest anchor and most powerful hoisting engine, cables, and 
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teèkle accessible în Norfolk was nécessary to her felîef; that application 
was made to a professional wrecker at Norfolk for wrecking appliances; 
and that they were furnished by the libelant, and the wrecking service 
was rendered- — successfully rendered — by him without previous stipula- 
tion fixing the amount of compensation for the service. 

Evidence was taken by the respondent, before the commissioner in 
this case, of Capt. Howes, master of the océan steamer W. H. Crâne, 
designed to show what Capt. Howes had paid for tug service and other 
assistance he employed wben his ship Was on one occasion aground in 
the upper part of Chesapeake bay. Evidence wtts also taken, by the' 
respoudent, of Mr. Plant, as to what he had paid for getting some other 
vessel off that was, once grounded iiear the mouth of the Potomac river. 
It would hâve been compétent to ask either of thèse witnesses, as expe- 
rienced steam-boat men, what price per day or hour was usually paid to 
powerfui tugs employed in getting off large vessels stranded oh bars, and 
what was the usual cost of labor, and what the hire of wrecking appa- 
ratus in Such work; but évidence (taken without previous notice to the 
opposite party) of some of the particulars of such a service, and of but 
one witness as to that service, there being no pfetense that the whole 
truth or facts are given, especially where most of the service seems to 
hâve béen performed by contract, is not compétent testimony in any case 
under judicial examînation; and 1 db not feel at liberty to consider the 
testimony given by Capt. Howes, or that given by Mr. Plant, respecting 
the vessel or vessels which they respectively alludèd to as stranded in 
the waters of the Chesapeake. 

In the sketch of the évidence which I hâve thus given, I hâve had 
référence almost exclusively to the question whether this was or not a 
case of salvage. It is useless' for me, after the élabora te manner in 
which the question of salvage was treated in the récent dases of The 
Sdndringham, 10 Fed. Eep. 556, and The Mary E. Dana, 17 Fed. Rep. 
353, to discuss her&at length the law of salvage. That this was a case 
of salvage ,is clear. The ship was hard aground broadside on, upon a 
ledge of sand, where every exertion of her own engines would only tend 
to plant her niore firmly upon the bar. She repeatedly tri ed thèse, 
with the assistance of a cable heaved upon her oWn large anchor of 1,260 
pounds, and of the propeller Sampsou and Olive Baker successively, the 
most powerfui steam-tugs in thèse waters; but tried in vain. Even the 
use of the large anchor and cable of Capt. Frénch, aided by her own 
heavy anchor and cable, and her own engines, aod by the Olive Baker, 
was unavailing to the Excelsior on the evening Of the Ist December. I 
cannot entertain a doubt that it was by the agency of the libelàrit's anchor 
and cable on the moming of the '2d December that she was finally drawn 
off. That she could not bave got off with her own engines on that morn- 
ing, against a higher tide than that which carried her on the bar on the 
moming of the Ist, reinforced by a strong easterly wind, but would hâve 
been driven further on the bar, seems to me to be almost as certain as a 
mathematical truth. It is clear, therefore, that the vessel was beyond 
the reach of self-help and self-rescue. She was also in a situation be- 
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yond the capacîty of the most powerful steam-tugs to rescue her. Two 
of thèse and the steamer Westover had tried in vain to pull her off. She 
was therefore a subject for salvage. She employed wreckers to perform 
a salvage service. She was actually rescued by the wreckers, and the 
service performed in rescuing her was a salvage service. Being a salvage 
service, this is a case for a greàter rewafd than that of mère compensa- 
tion for work and labor done. The libelant is entitled not only to such 
compensation, but also to a reasonable reward as bounty for his enter- 
prise, and for the use of expensive wrecking apparatus always liable to 
îoss, wear and tear, and détérioration. 

As to the compensation, the respondent concèdes that this may be 
$300, by the deposit of that amount in court. I think that on this 
score a i'air allowance would bè $350. As to reward or bounty, the case 
is not one to justify a large amount. A vessel ashore on Hampton bar 
is probably less at risk than on any other ground on the Atlantic sea- 
board; and wreckers, wrecking vessels, and wrecking apparatus areeproba- 
bly as little at risk in hauling ships off that bar as from any oth r shal- 
low place in this part of theworld. There is no élément in this salvage 
service which calls for more than a moderate award, except the extraor- 
dinary value of the vessel saved, (her value being proved to be $180,000,) 
and the success of the libelant in getting her ofF speedily and unharmed. 
I think, therefore, that in such a case as this the idea Of precentage must 
be discarded, and that a lump sura should be given as bounty, having 
no direct référence to the extraordinary value of the Excelsior. This 
may be the sameas the compensation which has been named. I will 
give a decree for $700 and costs. This amount is within the sum ad- 
vised by Capt. Joseph Baker before the libelant rendered his bill for 
$800, expressing his own estimate of the value of his services, and but 
little within that estimate. I do not think I would bejustified iu this 
-case in giving a higher award than the libelant's own original demand. 
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The Glënfinlas. 

il Davis v. Cargo of Chalk d al, 

(ClToult Court qf Appeals, Second Circuit. Deoember Tenn, 1891.) 

1. DeIitjbbage— Charte»— Rate op Qibchàrqb op Caego— Ctistom ov Port. 

Tbe '.charter of 6, ship for a cargo ;of 3,000 tons of chalk provideâ that cargo 
Bhoulâ be discharged "as fast as sbe can deliver. " Sbe was capable of discharglng 
moré tbàn 150 tons per day. While the' car^ro was being discharged, the consignée 
notlfied the ship "tbat the customary delivery of chalk at tbis port Is not over ISO 
tons i)er dsy, " that he could not takecare of more, and tbat be would hold the ship 
reBt)0nsible for any over that amotint put on the dock. Held, that tbe ship, under 
her charter, was entitled to deliver asfast as she could, without référence to the 
custow of tbe port, and that the oonsignee, baving provided inadéquate facilities 
for sucb ra^ld aischarge, was liable for demurrage on account of the shlp's delay 
tbereby ca&sed. . 

8. SaME— QlSCHAKOG ntOM SlNOLB HaTOB. 

The ship h^d two hatebes, f rom which cargo could bave beën discharged intotwo 
Ugbters of proper size on One sldej but tbe consignée did not provide ligbters 
capable of t^king cargo from both hatcbea at the sametime. Held, that tbesbip 
did not lose her right to demurrage by not breastiug out, so as to admit of di»- 
charge from botb sides 6f the ressel. 

43 Fed. Rep. 282, modifledi 

Âppeal froiu the Girciuit Court of the United States for the Southern 
District of New York, 

In Adinimlty. Libel by Ebenezer H. Davis against a cargo of chalk, 
lately on boârd of the ship Glentinlas, and Howard Fleming, consignée, 
for demurrage. Decree lor libelant. Respondents appeal. Moditied. 

STATEMENT BY THE COURT. 

The ship Glënfinlas arrived at the port of New Yorkon July 5, 1889, 
witb a cargo of 3,G0Q tonsof chalk consigned to Howard Fleming. She 
is a large vesselj 2,148 tons regiater, 280 feet long, and with four 
hatches. The cargo was brought under a charter which provided that 
she was "to discharge at two safe wharves, as ordered; any expense 
incurred * * * in shilting from first to second wharf to be paid by 
charterers, or so near thereunto as she may sal'ely get, and there, always 
afloat, deliver the same." It also contained this provision: "Cargo to 
be supplied as fast as vessel can load, and to be discharged as fastas she 
can deliver. * * * jf required, ten days on demurrage, over and 
above the said layîng days, at four pence per registered ton per day." 
This would be $175 per day. The Glënfinlas promptly nolified her ar- 
rivai to the consignée of the chalk, and asked Ibr a berth, repeatîng the 
request on July 6th (Saturday) and July 8th. On the latter day the 
consignée asked the ship to sélect a dock where lighters could go along-side 
and receive cargo, promising to place lighters along-side as soon as she 
gave notice that she was berthed. The ship secured a berth at Atlantic 
dock that same day, gave notice, was in her berth ready to discharge at 
6 A. M. Tuesday, July 9th, and rigged two hatches with tackle. No 
lighter came till 5:S0 p. m. of the lOlh, too late to commence discharg- 
ing. Work commenced on Thursday, the llth, and continued the rest 
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of that week, ioto two canal-boats, the Mary Ann ànd Hoïne Rule, 
which were too long to admit of both beîng worked at the same time on 
<one side, and not strong enbugh to take cargo from more than one hatch. 
During thèse three days 600 tons weré discharged from the one hatch. 
On the llth the consignée notified the ship that "the customary delivery 
of chàlk at this port is not over 160 tons per day," that he would not 
take care of more, and would hdld the ship responsible for any more put 
on the dock. The ship replied, at once, ihsisting that, under her charte^r» 
the chalk was to be received.as fast as she could deliver. Work wasre- 
sumed on Monday, July iSth, and contîhued until9:30 A. m, of î'riday, 
the 19thl Two lighters received cargo, the Hopé and the Baltic. They 
were pf appropriate size and suflScient strength toha;ve worked at the 
same time on one side of the vessel, thus admitting of discharge from 
two hatçhes, had they conie together; but the Baltic did not appear 
till 1:30 p. M. of thé day on which thé Hopefinished, the latter being 
fully loaded by 9:30 A. m. Thèse two lighters took 800 tons. On 
î'riday, the 19th, the vessel was ordered to Tàintor's dock, on New- 
town creek, too late to atail of the tidè that day. She moved to her 
second wharf on Saturday, the 20thj and ^ork bégan there on the 
afternoon of the 22d, 60 tons being discharged that day. Tàintor's 
dock is one of the principal docks in the city for the delivery of 
chalk. It is fitted with a railway, so arranged that discharge is pos- 
sible from only one hatch at a time. ; On the next four days, includ- 
ing Friday, July 26th, 344 tons were discharged. Up to this time 
the weather had been uniformly fine,;there being' no rain ta interfère 
with the discharge. Afterwards there were occasions when the work 
was prevented by rain, there were slight delay® from accidents to the 
cars on the railway, and more than half a day was lost in conséquence 
of insufficitent water in the creek, which prevented shifting the Glenfinlas, 
so as to brihg another hatch into position. The discharge was com- 
pleted on Friday, August 2d. On July 19th the ship protested agàinst 
the slow rat$ of discharge, and on the 22d wrote twice, complaining of 
the «nsuitable character of Tàintor's dock, as not permitting rapid dis- 
charge. Thé decree beiow allowed demurrage for seven days. 

Robert D. Benedict, fOT&i>i)éïiant. 

Wilhdmua Mynderse, for appellee. 

Before Wallace and Lacombe, Circuit Judges. 

Lacombb, Circuit Judge, We are of the opinion that the leamed dis- 
trict judge was entirely correct in holding that the charter provided for 
the rate of delivery, at such places and during such days and times as 
the shij) hiight be propérly worked, under the usage of the port; and 
that the evid'ehce intrbduced by the claimants — ^that according to the 
usual practice of the port, as respects the delivery of ordinary cargoes 
of chalk, a hundred and fifty tons per day is as much as is expected to 
be received or delivered — does not control the plain intent of the charter 
to provide fora rapid discharge during working hoUrs; especially as the 
vessel was a mlicii larger one, and thè cargo niùch larger, than were 
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MÉxuA in thpe ordinary transportation of chalk cargoes. In the discharge 
of ordînary cargoes, vesséls of her size use at least two hatches, and un- 
dér the charter the Glenfinlas was entitled to do so despite the évidence of 
a contrary practice having référence to smaller vesseîs and smaller 
cargoes. 

Wô do not think, however, that the Glenfinlas lost that right, at her 
first wharfj.by not breasting out, in view of the évidence that she was 
attended.by lighters which could easily hâve taken cargo from two 
hatches at the same time had they come together. The rate of discharge 
from one hatch during the fair weather, both at the first wharf and at 
Tairttor's; dock, was 200 tons or a Utile over par day. It must be in- 
feïred that she oould havedjscharged a,t least 400 tons from two hatches, 
which would give eight lay-days, and a day may be allowed forremoval 
to the. second wharf. The lay-days began Tuesday, July 9th, and ex- 
piïed (inelnding the day for ren^oval) on Thursday, July 18th. She 
was detained 15 days more, for which she should be allowed the de- 
murtage at the rate flxed by the charter. The cause is remanded for 
further proQeedings, in accordance with views herein expressed. Costa 
of the district court and of this court to the libelant. 



The E. R. Kiekland. 

MaltbY ». The R.B. Kiekland 

(IHstHctOourt, E, D.Virginia. January 7, 1880.) 

1. Collision— ïva ahd Sail— Dutt of Toff. 

On a nignt a!f moderate darkness, and in the open sea, a tug struok a sctaooner oa 
lier starboai^' Blâe forward, probably at an acute angle. The tug's lookout and 

ÎHlot, who eaw the scbobner f roqi a minute and a hait to two minutes before the col- 
ision, and <tt à distance of over 600 yards, téstified that she showed nolights, and 
they supposed she waa going the same direction with themselves; but the helm 
was not ported or the enëineer signaled uhtll an Instant before the contact. The 
■ sohooneris éreW testiflea that her lights were np. Held that, under the rules re- 
quiriug stealn-vessels to keep out of the way of sailing vessels, and to stop and ré- 
verse if necessary when approacbing another vessel, and requiring an overtakmg. 
vessel to keep out of the way of the vessel preceding her, tho tug Was in fault, Ir- 
respective of the question of the lights. 

2. Bamb— Evidence— Admissions of Lookout. 

Unsworn admissions made by the lookout of a vessel the day after a collision ar» 
inadmissible as évidence to charge the vessel with fault. 

8. BàMB— DUTT ÔP IjtfOKODT. , . 

When the lookout of a steamer resorts to the pilot-house, ha subjeots himself t» 
the suspicion thàt he is there largely for his own comfort. 

In Admiralty. Libel by 0. E. Maltby against the steam-tug R. R. 
Kirkland for damages for a collision. Decree for libelant. 
Sharp & Hughes, for libelant. 
EUia & Thom, for respondent. 

Hughes, J. The schooner J. J. Housman set sail from Norfolk on 
the morning of the 8th September, 1879, at or about half-past 1 o'clock,. 
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on a fishing expédition to the Chèsapeake bay. Her crew was a cap- 
tain, a mate, a man before the mast, and a cook; and she also had on 
board three fishermen, a book-keeper, and one passenger. One of the 
fishermen, Roy Thomas, acted as lookout in the forward part of the 
vesselthroughout the trip. This night was moonlight, but net bright; 
thé moon had entered her lastquarter at lOh. 33m. p. m. on thatnight.. 
Theré were fréquent fleeting clouds. The vessel proceeded through 
Hamt^ton Roâds into the Bay, and at about 4 a. m. was moving in a 
northerly course, heading a little to the westward of York Spit light, 
making èight miles ah hour, with afresh breeze froiû about south^west, 
whën she came in collision with the steam-tug R. R. Kirkland, which 
struek her on her starboàrd side, forward of amidships, probablyiat an 
acute angle of about 30 deg., by which her hull was broken into, and 
she was sunk at the place of collision. The testimony pf her lookout, 
Thomas, is positive, and particular that her lights were both up and 
buming brightly. The testimony of her master, Garrison, corroborâtes 
Thomas in so far as it asserts that the red light, which waa the only one 
visible from her wheel Where he was standing, was up and burning. 
The testimony of several persons on board of her is that they saw the 
lights put up in good order and in pToper position as the vessel was 
leavihg Norfolk harbor at half past 1 A. M. On the othér hand, the 
testimony of the pilot, the engineer, and thefiremap on the tug is equally 
positive that when they came in sight of the schooner, one and one-half 
to two minutes before the collision, thfey saw no light, especially on that 
sidé of the vessel not hidden from them by her sails. 

Just before the collision the tug was moving nearly due south at the 
speed of nine knots an hour, and shortly before the moment of collision 
the pilot, Dougherty, had ported bis helm. Themaster of^the tug, 
Lowell, had, about 25 minutes before, laid down in therear part of the 
pilot-house to sleep. He was aroused when the vessels were nearly in 
contact, and gave fouï bells to the engineer just at the time of the oolr 
iision. The mate, Daniels, who was the tug's lookout, had been in the 
pilot-house during thè captain's nap, and would seem, from the pilot's 
testimony, to hâve seen the schooner before the pilot saw her, one and 
one-half to two minutes before the collision, and had given no signal to 
the engineer, The évidence- of the men on the schooner is that the night 
wàs light, but not bright; that of the men on the tug is that it was 
dark, but not very dark. 

I am to consider and décide the case on the statement I hâve thus 
drawn ùp from the testimony, variant as to the character of -the night, 
and directly contradictory as to the question whether the red and green 
lights of the schooner were properly placed and burning. I will add 
that the lights of the tug were as they should hâve been under the rules 
of navigation. I will premise that I hâve rejected the évidence of Shar- 
rett as to what he saw as an expert when he went on board the Hous- 
man in the barber at Norfolk on the night before his testimony was 
taken, (28th November, 1879,) on the point whether the lamps could 
be seen from the helm when up in their proper placçs. I will, not say 
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that ander ail cîrcumstaqces I would reject sucb testimony, but itis of 
tbe chfllracter of bearsay, eannot be subjeoted to proper restrictions, and 
ougbt genetally to be discarded. Thougb I consented at the hearing of 
the' argument to treat aScMidencethe merefact tbat Daniels, thelookout, 
who was not sworn as a witness in the case, made statements the day 
after the collision prejudical to the respondent, declaring at the time 
that it would bave little weigbt with the court, I bave cbanged that 
opinion, and think ail testimony as to Daniels' admissions after the col- 
lision sbould be stricken out, and disregardçd. I bave given them no 
considération whatsoever in considering the otber évidence. In regard 
to the question of the proper place for a Ipokout on a tug-hoat of the 
size and build of the Kirkland, I hold hère, as I did in TheKaUisto Case, 
2 Hughes, 142 j that be ought to be at sucb moment just where he can 
best make proper observations as a lookout at that moment, whether it 
be in or out of the pilotrbouse. I am inclined to think, from the évi- 
dence in this case» that the pilot-house is as good a place for observa- 
tion as any in a stèam-tug;; and shall not rule that Daniels, the lookout 
hère, was at fault from the mère fact of being there in this instance. 
But in gênerai, wben the lookout of a steamer resorts to the pilpt-house, 
he subjects bimself to the suspicion that heis there largely for bis own 
comfort, and I do not think the courts will or ought to encourage the 
proposition that the pilot^bouse, even of a tug, is the right place for a 
lookout. 

I come nôw to coiîsider the çqse on that scant part of the testimony 
which is undeniable, and which I hâve ernbodied in the statement of 
the case which I bave made above. The case turns upon the following 
lawB of navigation. Before 1864, thèse were not laws imperative and 
binding upon navigators and courts, but were rules of prudence, recom- 
mended by the expérience of navigators, and enforced in cases of breach 
more or less gross by the courts. They are,now statutory laws of nav- 
igation enacted by congress, and by the législatures of ail commercial 
coUntries, which navigators a,re commanded to observe, and which courts 
hâve no option but to enforœ, unless in cases coming clearly under rule 
24, wbich allows a depatture from them only where it ig necessary to 
evdid immédiate dange]r<< Thèse rules of law governing the case at bar 
ttreias follows: i - 

''Bule20. If two vessels, one of which is a sail-vessel and theothera 
steam-vessel, are prneeeding in such directions as to involve risk of collision, 
ttjesteain^vesaelsliali keep oat of the way of the sail-vessel. 
j "Rule 21. Every steam-yessel, when approuching auother vessel, so as to 
iiiVblve risk of culllsion, stiall slacken her speed, or, if necessary, stop and 
^evieraè," etc.'' 

' "Bùle 2'i. Evefy vessel ovèrtaking any otber vessel shaU keep out of the 
?wayiof the last-mentioned vègsel. 

' ; "liole 23. Where by rules 20 and 22, one of the two vessels shall keep, out 
,olf , her way, the other slialj keep her course," etc. 

: 'The fact whether the jschooner's sailing lights were up or not, being 
unascertainable from the djjreçt évidence reppecting the lights, the case 
turns upon otber points aâe<:ted by the rules of law just quoted. 



THE B. B. EIRèLÀin). 763 

The défense of respondént is that, when the schooner was seen, the 
crew of the tug sàw no lights, and conclùded that the schooûer was mov- 
ing in the same direction as themselves; that is to say, that the tug was 
"overtaking" the schodner. The tug'e duty, therefore, was^ under rule 
22, to keep out of the way of the schooner; to do everything neCessary 
to that end; and the question arises, did thetug do everything or do any- 
thing'tô insure her keeping but of the way of the schooner? The testi- 
mony i^ that she did not port her helm tintil just before, or strike her 
four beilS uïitil just at the timé of, the collision; although, as the testi- 
HJony also shows, she saw the schooner one and a half to two ininutes 
bel'ore the Collision. At a nainute and a half before, the vessels, oue of 
theni nioving' eight miles and the other nine miles per hour, werè 647 
yards apart; yet during the interval, acCording to the account'given by 
Dougherty, the tug's pilot, the foUowing is what occurred : 

"Mr. Daniels [the lookout and mate] was sitting oh the starboard slde of 
the wheel-house. I put my b»nd on the window to look eut for Back Hiver 
ïight. Daniels asked me if I saw the light plain. léaid, 'Yes.' Daniels 
asked me if I saw that vessel. I told him that I saw something like a vessel, 
— a luom of a vessel. He tlien asked me if I saw a light, and I told bim, 
' Ko.' He tlien said, * I can't see any light;' and he had night glasses in hia 
hands. He asked me if I thougbt which way she was going; and he said 
she muist be going to the southward, the same as we are, because I see no 
lights. So he stated to me to keep oft inshore, to go inside of him, and give 
the right of way. I done so, and before we had time to get one move [of the 
wheel] the vessel was coming right across oiir bows. Mr. Daniels then 
called Captain Lowell frora the lounge where he was lying or sitting, — I don't 
know which, — and Captain Lowell pulled the bell to back the beat imme- 
diateiy. As soon as tbe bells were struck we were Into the vessel," 

This same witness (the pilot, Dougherty) says, in another place, that 
the helm was ported about one minute — not exceeding two minutes — 
before the bells were struck. It is évident from this statement that Dan- 
iels had seen "that vessel" before Dougherty did, and called his atten- 
tion to it; and that some conversation — apparently leisurely conversation 
— ^had occurred between them before the helm was ported; and, further, 
that they were so slow in porting the helm that the schooner "was right 
up across our bows before they had time to get one move of the wheel 
in porting." 

Now, it seems to me, from the foregoing, that, on the supposition 
that the tug was "overtaking" the schooner, the men in charge of the 
tug, Daniels and Dougherty, did not do what they were bound to do in 
order to keep ont of the schooner's way. The law requires that its com- 
œands shall be effectively obeyed. It does not tolerate a listless or 
tardy, imbécile obédience. And it is a cardinal canon of the admiralty 
law that the rules'of navigation which it prescribes must be effectively, 
promptly, energetically, and faithfully executed. There ought not to 
hâve been a collision in this case. The two vessels were in an open sea. 
Even if the vessel had not her sailing lights up, (which is the question 
in dispute,) the tug was bound to keep out of the way, if she saw the 
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scIïopneRifl aufficient time to do sp.: ;The absence of sailing lights could 
only hâve misled the tug as to the direction in which the schooner was 
moving; apd, on the hypOthesis that the lookout and pilot of the tug 
■were thus mistaken, the tug's own t^Stimony shows that she failed to do 
■what was necessary effectudly to keep out of the way. 

I take the case as it actually was, — that of a steamer and sail-vessel 
proceeding in. such directions as to iûvolve risk or collision. In that 
case thé law çequires the sail-vessel to keep her course, (rule 23,) and 
the steamer to keep out of the way of the sail-vessel, (rule 20.) It is 
not denied-^it is proved^-that thei schooner complied with rule 23 v 
She did keep her course. The steamer, on the other band, did not keep 
outof the way, but, on ihe contrary, ran into and sank the schooner; 
and that in opensea, after the schooner had been seen for from one and 
a half to two minutes,— seen when at a distance of from 500 to 900 
yards. . The testimony of the tug's pilot is that he could turn his boat 
around in the space of 100 yards; that jn this case he could hâve cleared 
thei schooner in a|)out a hundred yards ; indeed , that he could hâve cleared 
the schooner in tbree points of the compass, — that is to say, in 3-32 
of a complète circuit of 100 yards diameter. If, then, they saw 
thè schooner one and a half to two minutes, or from 500 to 900 yards 
pff, and yet ran into her, how can I be expected to hold otherwise than 
that the tug was in fault, and must be held for the damages resulting 
from this collision? I will so decree. 



The Thikqvalla. 

! Ji» re Dampskibsselskabet Thingvalla. 
[Cirouit Çowrt of Âppeala, Second Ctrcuit Deoember 14, 1891.) 



% Collision— LioHTS—EvirBNOE. 

On an issue a6 to whbther a steam-ship, beforé a collision, showed a white light 
at her mast-head, the positive testimony of witnesses that the light was properly 
burninç there immediately before and after the collision is not outweighed by tes- 
timony ôf wltriesses oh thè other vessel that they did not sée the light, nor by the 

...,' s^gestioB that the light was so hung as to render-it liable to be obscured by th» 
foretop-màst stay-sail. 

S. Samé— Hbioht oï' Mast-Hbad Ligét— Evidence. 

- 1 ' On Ûie questfoti as to the proper placing of the mast-head light of a steam-ship, 
., herflrstofflper, when asked, "How far oft çan your lights be seen at night!"an- 
swered, "You can see aboutSmilesoff,— the head-light; that mast l820feethigh. " 
Held, that the part of the answer relating to the height of the mast was not re- 
sponslve, and, being the only évidence relied on for the pui^iose, was insufacient 
to show that the light was not placed at a height abovè the deck of 46 feet, the 
width ôf the beam. 

S. Bame— Btbam-SBIps Mbetino. 

The steam-ship Tbingvalla, when in mid-ocean, discovered the white light and 

, both sidé lights of an approaching steam-ship, thè Geiser, so Situated as to indioato 

to the navigatolr of the ThingValla that the two vessels would meet end on, or 
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nearly so. The Tblngvalla oltered her course to starboard In order to keep ont of 
the way, and continnea to swing to starboard, althougta tbe red light of the Qeiser 
disappeared, indicating that she was swinging in the same direotion, until, although 
the engines of both were reversed, they came into collision. Beld, whether tne 
two vessels were meeting end on, or on crossing courses, in either case the change of 
course of the Geiser was in violation of rules 16 and 23, requiring her to port, if 
meeting end on, and to bold her course if on crossing courses; andthat, as the nav- 
igator of the Thingvalla did tôt know but that the Oeiser would change her course 
Bo as tp conform to >^e rules, èhe was not in fault for not changiug her courge to 
port as sopn as he saw the mist^en manéurer of the Gteiser. 

42 I*ëd. Rep. 831, affirmed. 

Appeal from the ^District Court of the United States for the Eastem Dis- 
trict of Nesw York. 

Pétition by the DampBkibsselskabet Thingvalla (Thingvalla Steam- 
Ship Cornpany) for limitation of liability for loss caused by collision of 
thé steam-ship Thingvalla with the steam-ship Geiser. Certain insur- 
ance conopahies and others interested in the cargoes lost, caused them- 
selves to be entered as reispondents to the pétition, and, from a decree in 
fovpr of thé petitionér, appeal. AfiSrmed. 

Sidney Chubb, for appellants. 

E. B. Oonvers and /. Parker Kirlin, for appellant Hilda Lind. 

Harrington Putnam, for àppellee. 

Before Wallace and Lacombe, Circuit Judges. 

Lacombb, Circuit Judge. The petitionér, a Danîsh corporation, waa 
the owner of twç steam-ships, the Geiser and Thingvalla, which col- 
lided on the high seas, not far from Sable island, on August 14, 1888. 
The Geiser sank almost immediately in deep water, the steamer and 
her <»irgo. being totally lost, The Thingvalla's bow was smashed in, 
but, i)y cai'éful management, she was navigated, stem first, into Hali- 
fax, N, ^,. The petitioner's interest in the Thingvalla and her pending 
freight, whiçh was duly appraised at $64,680.66, has been deposited in 
the district court for the eastern district of New Yçrk. The petitionér, 
claiming t|i4t the collision occurred through no négligence of those in 
charge ()f the Thingvalla, prayed to be decreed free from responsibil- 
ity for the ibss ' or damage occasioned by the collision. Several Insur- 
ance companies, and others interested in the cargoes laden on the 
steamer, appeared and joined issue with the allégations of the pétition, 
contendinig that the collision was caused by the fault of the Thingvalla. 
The district court held the Thingvalla free from fault, and that the pe- 
titionér was entitled to the benefit of the limitation of liability, provided 
for in the act of March 3, 1851, andits amendments. Appeal was taken 
tp the circuit court, which afBrmed the decree of the district court, and 
certain df the respondents appealed to this court. 42 Fed. Rep. 331. 

The collision happened , ahout 4:30 a, m. It was dark, the weather 
bëing cioudy, with a. littJe rain, but there was no fog, nor such degree 
of hazihess as would prevent vessels from seeing each other's lights at a 
sufficient distance easily to maneuver sp as to avoid one another. As to 
the navigation of both steamers theré is no particular diSpUte. The 
ôeiser "svas oiitward boUnd, oh a couïSe of È. } S. magnetic; thé Thing- 
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vàïiàînwar'i bound'^ otti^ course of "W-, î S., a Uttlq mpr^Sîreist,^ mag- 
netic-. The Thingvalla carried some of her sails/ including the Jib and 
the foretop-mast stày-sâil. Her reguia,tlon lights wereiget and burning. 
The navigating officer of the Thingvalla, — her first ofBcer, Jens Peter- 
sen.-^seeing the Geisèr's head-light,/^pd> immediàtely atter, her two 
side lights, bearing a hftlf.;point on his portbow, ported, aind telegraphed 
to the engine-room to ^'starid by." As the navigating officer of the 
Geiser — her first officer, Brown — went down with his ship, we are with- 
out positive information as to what lights he saw and nayigated to. Her 
lookout, who was also drowried, reported a light on ker port bow. Her 
third officer, J. Duus Pelersen, who was on the bridge Ayith Brown, the 
navigator, says it bore aboùt a quarter of a point on the port bow. His 
glance at it was but momentary, as he at once stooped down to open the 
valve to let more steam ihto the steering gear. He took the light to be 
a vessel's side light, but could not be certain whetherit was green or red. 
When he rose, after manipulating the valve, he saw it wp,s a steamer, 
and saw both side lights about right ahead. As soon as the lookout re- 
ported the lights, Brown and the third officer walked to the port side of 
the bridge, looked at thç light, aiid tbe former immediately gave the or- 
der, "hard a-starboard." The Thingvalla soon lost the red Jight of the 
other steamer, and, realizing that thefe was risk of collision, her navi- 
gator signaled to the engines, "stop, full speed astern," and ordered the 
helm hard a-port. Kedizing the risk of collision, the navigator of the 
Geiser also ordered her engines, " full speed astern ." The wheeis of both 
steamers wéré képt at port and starbpard, respectively, without change, 
both vessels swinging to the northwàrd and coining into collision, the 
Thingvalla striking the Geiser on herstarboard side, just abaftthemain- 
mast. 

The respondents insist that a primary cause of the collision was the 
improper position of the Thingvalla's white light; that it did not show 
properly. Two of tlie Geisèr's watch on deck at 'sighting survived the 
disaster. One of them, a boy, was not in the employ of the petitioner 
at the time of the trial, and was not called. The other was her third 
officer, who, as stated above, looked àt the reported light sô hastily that 
he was unable to say whether it was red or green, and "does not re- 
înember to bave seen her top light." A passenger who first saw the 
Thingvalla after the collision, wheij she, having bâcked out, was about 
1,500 feetaft, saw only her red and green light?. Jt was then day- 
break. It is argued that, because the lookout of the Geiser reported "a 
light," and not "a steamer," he could not bave seen the white light. 
And the same is urged as to her first officer, who was a compétent nav- 
igator, and whose orders can be accounted for only on the theory 
that he did not know it was a steamer to whicb he was maneuvering. 
But the master of the Geiser saw the Thingvalla'^ œa?t-head light when 
he was called on deck, just before the collision, saw it again when she 
was backing away, and again when he was swimming. The second 
officer of the Geiser also saw it, as he climbed ^board the Thingvalla, 
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after the collision. And the évidence from the Thingvalla shows that 
tbe white light y/as there and properly buming. It hung on the fore- 
top-mast stay. The captain saw the reflection on the foretop-gallant 
stay, and her first officer testified to the same efFect. There is no évi- 
dence to show that the light was so hung relatively to the foretop-mast 
stay-sail that it was liahle to be obscured thereby, and a mère sugges- 
tion that sueh might possibly he the fact is not suffîcieqt foundation for 
a judgment that there was a failure to show a mast-head light, through 
fault of the Thingvalla. As the learned district judge remarks: "It 
mighl also be suggested that some sudden dash of rain obscured the 
light." Positive testimony as to the présence of the light is not to be 
out^ïyeighed by mère infçrences, where the single vi^itaess, who testi- 
fies tQ a failnre to seejhe white light before the collision, is unable to 
say wheth^ the light he did see was green or red, and the extent of 
whos^ evidencç is that 'fhedoes not remember to hâve seen the white 
light;" tjiat;^"had qo occasion to look for it," when heptood up after 
openingithe yalve, as he then saw the steamer itself. 

It is coDtended that tàe white light was improperly placed, in that it 
was pot nij?re than 20 feet above the cjeck, when it shojild hâve been up- 
wards of 4^, ,wbich is her beam. The first officer pf the Thingvalla was 
asked: "^iestion. How far off can your lights be seetn at night? An- 
swer. You- can see about eight miles ofif, — the head-ljght; that mast is 
twenty feet hjigb.'' Other than this there is no évidence in the case as 
to elevatiçn above the hull. The latter part of the answer was irrespon- 
sive to theqjiestion, and only by inference applies to the light. It was 
not fastened to the foremast, npr even to the jib stay, which leads to the 
foremast-head, but to the foretop-mast stay, and how high up on that 
stay it was fastened nowhere appears. We do not think there is suffi- 
cient évidence to warrant a finding that the light was set lower than the 
rules required. 

Nor can the Thingvalla be held in fault for porting. Her navigator 
saw a white light and both side lights, indicatîng an approaching 
steamer, so situated as to hâve her (the Thingvalla) ahead. He saw 
those lights, as he judged, about half a point on the port bow, a posi- 
tion from which (as the side lights overlap a half point) the three lights 
of the Thingvalla would be visible to the approaching steamer, indicat- 
ing to her tihat the Thingvalla had her (the Geiser) ahead. As the situ- 
ation appeared to him, the steamers were meeting end on, or nearly so, 
and article 15 required him to alter bis course to starboard. The re- 
spondent's counsel bas argued most elaborately and ingeniously that the 
navigator of the Thingvalla was mislaken as to the situation; that the 
vessels were in fact on crossing courses, the Thingvalla having the Geiser 
on her starboard bow. If that were so, article 16 required the Thing- 
valla to keep eut of the way, and allowed her to do so by altering her 
course to starboard, if that would accomplish the object, the Geiser 
holding her course. If the situation was as respondents claim, the 
Thingvalla was not in fault for porting. But it is further contended 
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that the Thingvàlîa should hâve stbpped her swîng to starboard, and 
swung to port, as scon-as she saw, by the disappearance ôf'thë<3léiser's 
red light, that she was fewinging to starboard, and that therewas risk ôf 
collision. There is îittle to add to the comments of the learned district 
judge on this contention. Looking at the situation afîer the evént, it 
may be apparent that such a change of course would hâve avoîded the 
collision; but'the Thiâgvalla's navigation must be judged by the knowl- 
edge she had,' or oùght to hâve had; at the time. WhétKer they were 
meeting, as her navigàtor believes, or ci'ossing, as the respondents con- 
tendj the disappearance of her red light showed that • the Geiser was 
chatagihg her course in violation of the rules, •which in'the one case re- 
quired her to port, and in the other to hold hercotiTsév Whether or 
nbt she would realîze thàt fact, and alter her helm accorditigly, the nav- 
igatdr ôf the Thingvaîla could not know. An attempt on his bwii part 
to abandon the course, which the rttles enjoined upon hiiia in the one 
case, and permit*ed hîm in the other, might, so far as ne *knéw, tend to 
produce the very mishap it was intended to avoid, by cc^opëraiting with 
a belated effort on thé part of the Geiser to retùrû to hier true course, 
and he cannot, therefore, be held in fault for nbt taking tbe chance. 
He dià what the rules required of him, when, seeing the mistaken ma- 
neu ver of the Geiser, hestopped and revereed. ■■"<■•■' 

Theré is nothing in the suggestion of improper speed or insufficient 
lookoUt. The vessels sighted each other àt suflBcîent distance to avoid 
collision without any difficulty , had there not béen improper navigatior 
of the Geiser after sighting. The decree is aiïinned, with; costs bf this 
appeal to tbe petitioner against the appellànts. 
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(SOUTHWËSTERN TeLEGKAPH & TELEPHONE Co. V. KoBINSON. ' 
(Circuit Court of Apipeals, Fifth Circuit. November 27, 1891.) 

t APPBAlr— JtJRISBIOTION OP COUET BBLOW— EeOORD — ReMOVAI OP CAUSES. 

When a cause bas been removed f rom a state to a fédéral circuit court, and thence 
carrîed to thé circuit court of appeals, the jùrisâiclion of the circuit court must 
appear afflrmatively upon the record, otherwise the judgment will be reversed, 
with directions to remand to the state court. 
fc Samb-^Eemovai, op Causes— Diverse Citizbnship— "Resiussoé." 

An avennent of résidence is not équivalent to an averment of citizenship under 
the removal of causes acts; and, where the cause is of a character which is only 
removable because of diversity of citiienship;, an averment showing dîversity of 
résidence only is insuffloient to snstain tha jurisdiction of the fédéral circuit court. 

S,, SAHE — EbVEKSAI/— JOBISDICTION— COSTS. 

, When a cause is brought from the circuit court to the circuit court of appeals ;by 
the défendant, who removed It from a state court, and is there reversed, becaùsa 
the record fails to show jurisdiction in the circuit court, the défendant sbould bs 
tazed with the costs. 

Errer to the Circuit Court for the Northern district of Texas. Ee- 
Versed. ■ 

Jb^w ïT. ITroy, for plaintiflf in error. 

M. L. Crawford, for défendant in error. 

Before Pabdeb, Circuit Judge, and Locke and Bruce, District Judges. 

Paedee, J. The record shows a suit brought in the district court of 
Cooke county, state ofTe^as, againgt the South wegtern Telegraph & 
Téléphone Company to recover damages sufïered by the plaintiff through 
the négligence of the défendant. The suit was afterwards removed by 
order of the state court to the United States circuit court for the northern 
district of Texas. Upon what grounds the removal waamade does not ap-: 
peiar. Thë suit is one, however, in which the jurisdiction of the circuit 
court must dépend upon the citizenship of the parties. The pétition 
filed in the state court commences as follows: 

" Your petitioner, J. B. BobinBon, a résident of Cooke county, Tex., corn- 
plaining of tbe South western Telegraph & Téléphone Company, a private 
corporation, ineorporated under the laws of the state of New York, but doing 
business in, the state Of Texas, baving a légal office at Gaines ville, Cooke 
county, Tex., respectfully repfesents," etc. 

Beyond tiiis in the record there is no averment or showing as to cit- 
izenship of the parties. The jurisdiction of the circuit courts must ap- 
pear affirmatively in the record. Insurance Co. v. Ehoads, 119 U. S. 
237, 7 Sup. et. Rep. 193; Timmms v. iamd Co., 139 U. S. 378, 11 Sup. 
et. Rep. 585. "Where the jurisdiction of the circuit court does not 
appear in the record, the appellate court will, on its own motion, notice 
the defect, and niake disposition of the case accordingly." Eaûway Co. 
V. Svmn,. 111 U, S. 379, 4 Sup. Ct. Eep. 510; Everhart v. HvmtsmMe 
Collège, 120 U. S. 223, 7 Sup. Ct. Rep. 655. "It is well settled that an 
averment of résidence is not the équivalent of an averment of citizen- 
ship in the courts of the United States." See Menard v. Goggan,121 
U. S. 253, 7 Sup. Ct. Rep. 873, and cases there cited. "When a suit 
v.48F.no.lO— 49 
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■which has been removed from a state court is bronght up by appeaî or 
writ of error, and it does not appear on the face of Ihe record that the 
citizenship of the parties was such as to give the circuit court jurisdio- 
tion upon removal, the judgment or decree of the circuit court will be 
reversed, and the cause sent back with instructions to remand it to the 
Btate coprt from which ît was improperly removed." Raûway Co. v. 
Swarif supra; Hancock v. ffailbrooh, 112 U. S. 229, 5 Sup. Ct. Rep. 115. 
In the présent case it dues not appear on the face of the record that the 
citizenship of the parties was such as to give the circuit court jurisdio- 
tion upOQ the removal. It follows that the judgment of the circuit 
court shp^uld be reversed, find the cause sent back, with instructions to 
remand it to the state court from which it was removed. 

As the plaintiff in error brought the case into the circuit court as 
well as to this court, he should not be allowed to recover costs, but 
should be condemned to pay thèm. See Hancock v. Holbrook, sUpra; 
TSmmons v. Land Co. , mpra. The decree of the circuit court is reversed, 
and the cause is ordered returned to that court, with instructions to re- 
mand it to the state court from which it was removed. AH costs of thia 
and the circuit court are to be adjudged against the plaintiff in error. 



VaNZANDT 0. ÂBOENTINE Mm. Co. 

(Circwit CotvrtyD. Colorado. November, 1880. 

lK*TmoTioH-»-VioiJkTioï»— Pbosboution iob Contbmpt. 

Upon tbafiling of a blll allegingplaintifl's ownership of a sUver m!ne then In dé- 
fendant'» possession, a preliinlnary injunotion was granted, restralning défendant 
from taking ore tberefrom pending the suit. Plaintif! thereupon ejected défend- 
ant, and himself took possession. On application to the court, plaintiff was ordered 
to restore the possession, and abstain from f urtber interférence tberewitb pending 
tbe suit. jSelà, that plàintifC was not also punisbable for contempt as for a violàr 
tion of bis own injunctipn, as it dld not in terms forbid him to take possession. 

In Equily. Prosecution for contempt în violating an injunction. 

The bill alleged plaintiffs ownership of a certain silver mine in Col- 
orado, then in the possession of the défendant; and upon bis applica- 
tion a preliminary injunction was granted, restraining défendant from 
mining or disposirtg of any ore pending the suit. Afterwards plaintiff 
ejected the défendant, and himself took possession of the mine. Upon 
application by défendant, and proof of this fact, an order was made, 
requiring plaintiff to restore possession, and to abstain from further 
interférence therewith pending tbe suit. Thereupon défendant also 
moved for an order requiring plaintiff to show cause why he should not 
be punished for contempt in violating hïB own injunction. 

Dixon tb ReedjioT the motion. 

Thomas & Campbdl, contra. 

Before McCeaey and Hallbtt, JJ. 
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McCbary, J. , 1. A proceeding for contempt is in the nature of a 
criminal proceeding, and to be governed by the strict rules of construc- 
tion Which prevail in criminal cases. Ite purpose is not to affprd a rem- 
edy to the party complaining, and who may bave been injured. by the 
acts complained of. That ïëDàedy must be sought in anothet way. Its 
purpose is to vindieate the authority and dignity of the court. Haiglû 
V. Zmcmi, 36 Wis. 855. 

2. We cannot hold that the complainant has subjected himself to 
this summary criminal proceeding by taking ore from the mine in dis- 
pute. Strictly speaking, the writ of injunction did not restrain the 
complainant from so doing. Its only éflèct was to restrain the défend- 
ant, and to subject its agents to punishment in case of a violation ôf the 
order. The injunction did not by its terms, or of its own force, forbid 
the complainant to interfère with the possession of the raine pending 
the suit, and thérefote he caânot be héld to answer in this proceeding. 
It does not folJow, however, that a complainant, in such a case as the 
présent, can with impunity dô the acts which, at his instance, the de- 
fendant has been restrained from doing. Where, as in this case, the 
évident purpose of the writ is to préserve the existing statua of prop- 
erty in litigation until a final adjudicating can be had, it is a gross 
abuse of the process of the court for the complainant to disregard his own 
injunction, after having by means thereof tied the hands of his adver- 
sary ; and no doubt the court has ample power to prevent or redress such 
abuse. In this case the court did redress it, by ordering the complain- 
ant to restore the property to défendant, and to abstain from any fur- 
ther interlérence with the possession thereof pending the suit. If de- 
fendant had desired and asked a dissolution of the injunction, the court 
mîght bave granted it, on the ground that complainant was no longer 
entitled to the exercise of the discretionary power of the court for his 
protection. See remarks of Lyon, J., on the point, in Haighi v. Luda, 
mpra. Motion denied. 

Haixstt, J., concuts. 



Calitornia & 0. Lano Co. v. Gowen, Sherîff. 
(Circuit Court, D. Oregon. January 4, 1893.) 

IlXESAI. ASSBBSHENT, WHEN TaZ LeVIES ON MA.T BB ENJOINED. 

Wbere an assessor assessed a large body of lands belongliig to the plainttfl, of varl- 
DUS values, at a unif orm value, without référence to the local advantages of the va- 
rious parts of the tract or tracts, and beyond the cash vaine of the whole, and rela- 
tlvely at a much greater value tban the lands of résident tax-payers, for the pur- 
pose of f avoring the latter at the ezpense of the former, equity will restrain the 
collection of a tas levieâ upon such an assessment, when it further appears that 
the collection of the tax will cast a cloud upon the title of the plaintiff, and involve 
the party in a multiplicity of suits. 
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2. BOAKP OP Eqdauz^tion. 

The board of eqtialization is a part of the machinery for the assessment of prop- 
erty for taxation, and a person, by asking it to reduce an aUeged OTervaluation of 
his property, does not thereby elect to pursue a remedy at law for such overvalua- 
tion, or au fllëgal or fraudulent assessment, if itbe such. 

8. The Wbit or Kbvibw. 

A writ of revlew directed to the board of equalization is the commencement of 
proôeedings at law to correct such assessment, on whioh the circuit court examines 
the record of the board, inolnding the fabtè found, if any, and détermines, without 
référence to the évidence, whether, as a matter of law, the board has exceeded its 
inrisdiction, or exercised its f unctions erroneously, to thé injury of the substantial 
rights pf the plaintiff thereln. 

{Syllabua by the Court.) 

In Équity. Suit for an injunctîqn. 
Mr. Charles B. Bellinger, for plaintiff. 
Mr. N. B. Knight, for défendant. 

I)ea,py, J. This suit is brought by the, Calîfornia & Oregon Land 
Company, a corporation formed under the laws of California, to hâve E. 
W. Gowen, the sheriff of Elamath county, Or., enjoined from selling 
certain lands of the plaintiffs for allegefi, delinquent taxes. 

It is alleged in the bill that the plaintiff is the owner of 185,902 acres 
of land^ situate in said couniy, and particularly described therein; that 
in the year 1890 the assessor of the county made an assessment of said 
lands àt the valuation of $1 per acre, although the same were of widely 
différent values, and some of them only nominal value; that said assess- 
ment exceeds the aggregate cash value of said lands, while ail other assess- 
ments, of land in said, county were made at not to exceed one-half their 
cash value; that thereafter the plaintiff appeared before the board of 
equalization of said county, and asked to hâve said assessment reduced, 
but said board refused so to do; that said arbitrary classification and as- 
sessment of said lands at relàtively much beyondthe assessment of other 
property in said county, a^d^mvich beyond their actu,al value, is for the 
purposé, as plaintiff believes, of rélièving résident tax-payers from their 
proportion of the taxes; that plaintiff has been at ail times ready and 
willing to pay its just proportion of taxes upon said.landSj which com- 
prise ail its taxable property in said county, and on March 25, 1891, 
did tender and pay to the défendant the sum of $1,487.21, which sum 
he credited as part payment ôf said taxes. 

That in April, 1891, the défendant made a return of delinquent taxes, 
which did nojt(.coi}tain any descriptipn of real property upon which taxes 
remained unpki'd, as reqùired by section 2809 of Hiil's Laws of Oregon, 
or at ail, nor was th^re any delinquent assessment roll annexed thereto, 
as stated in said return, but said return simply contained a statement in 
gross of the amount of taxes collected and uncollected, without the name 
of a delinquent or the mention of a tract of land on which the tax was 
not paid; that thereupon, on April 16, 1891, the county court of said 
county, without any othet or further return being made by said sheriff, 
issued a pretended warrant commanding him to collect the taxes men- 
tioned in -the foregoing delinqUent tàî-list, which, so far as appears, did 
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not exist, and on August 8, 1891, the défendant by virtue of such warrant 
pretended to levy upon certain of the lands so assessed as aforesaid, and 
has advertised the same for sale to satisfy a délinquant tax of $2,276.30, 
with costs; tbat the tax actually levied upon said advertised lands 
amounts to the sum of $99, and said lands are worth more than $2,000, 
and the tax claimed to be delinquent in the sum of $2,230.83; and 
that unless restrained by the order of this court the défendant will pro- 
ceed to sell the lands levied on, and make deeds to the purchasers thereof, 
which will constitute a cloud on plaintiff's title, and involve it in a mul- 
tiplicity of suits in respect thereto. 

The défendant interposed a demurrer to the bill, and after argument 
the court, on November 16th, overruled the same, and allowed a pro- 
visional injunction. On motion of the défendant the case was reheard 
on Deçember 28th. 

By section 2815 of the Compilation of j.d87, a warrant for the collec- 
tion of taxes is made an exécution against property, and "shall be exe- 
cuted and returned in like manner." The following section authorizes 
such warrant to be levied on any real property, or sufBcient thereof, of 
the person against whom the tax is charged. This explains the action 
of the sheriff in levying upon only a portion of the premises to s; Msfy 
the tax against the whole. 

On the argument it was admitted by côunsel for the défendant that 
upon the slatements of the bill as to the manner and purpose of making 
the assessnient, coupled with the allégation as to the multiplicityof suits 
and elouds on title, the plaintiff is entitled to an injunction to restrain 
the collection of the tax as illégal and fraudulent; and of this there can 
be no doubt. 

Section 2752 of the Compilation of 1887 provides that lands and town 
lots shall be valued by the assessor "at their true cash value, taking into 
considération the improvements on the land and the surrounding coun- 
try, the quality of soil, the convenience of transportation lines, public 
roads, mills, and other local advantages." An assessment willfully made 
in disregard of thèse requirements, and for the purpose of imposing upô'n 
the owner of the property more than bis just proportion of the public 
burden, is fraudulent and illégal. Hersey v. Board, 37 Wis. 76; MetriR 
v. Humphrey, 24 Mich. 170; Bailway Co. v. Cole, 75 111. 691; Dundee 
V. Parrish, 11 Sawy. 92, 24 Fed. Eep. 197; Balfour v. Portîand, 12 
Sawy. 122, 28 Fed. Rep. 738. The Michigan case was one very like 
this. It was alleged in the bill and admitted by demurrfer that the su- 
pervisors had assessed the lands of the plaintiff "above their value, and 
relatively very much bej'ond the assessment of other property, fot the 
purpose of relieving résident tax-payers from their proportion of thè 
taxes." 

The plaintiff professed to be willing to pay his just proportion of taxes, 
but had not paid or tendered anj' proportion of them; and for this rea- 
son the injunction was denied, but the bill dismissed without préjudice. 
But on the main question Mr. Justice Cooley, in delivering the opinion 
of the court, laid down the law in such cases as follows: 
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Afler stating that the courts çannot sit in judgment upon the sup- 
posed erreurs çf the assessor, a,nd;Su)38titutetheir opinions forhis, hesays: 

"But it remains to be seen whether whàt is songht hère is à review of the 
assessor's judgment. The charge is that the several supervisors hâve pur- 
poselj assessed the property of the complainant hej'ond its value, and above the 
assessment of otlier persons, \vith a fraudulent intent to compel the payment 
byhim of an undue proportion of the public taxes. * * « It is admitted 
that the supervisors bave not brought their judgment to bear upon the ques- 
tion of values, but bave set aside anid disregarded their duty for the express 
purpose of perpetratinga wroug upon an individual. 

"The question, then, is this: A public ofiScer being erapowered by law to 
apportion certain burdens among the citizens, as in his judgment shall be just, 
being actuated by a fraudulent purpose, instead of obeylng the law, disregards 
its mandate, déclines to bring his judgment to bear upon the question sub- 
mitted to him, and arbitrarily, and with express référence to defeating the 
ends at which tlie law aims, détermines to impose an excessive burden ut>on 
a particular citizen. Uas this citizen any remedy against the threatened 
wrongy 

"Wethink this question can admit of but one answer. A discretionary 
power eannot excuse an ofiBcer for refusai to exercise his discrétion. His 
Judgment is appealed to; not his resentments, his cupidity, or his malice. 
He is the instrument of law to accomplisb a particular end through speciSed 
means; and when he purposely steps aside from his duty to inflict a wanton 
injury, the conQdence reposed in him bas not disarmed the law of the means 
of prévention. His judgment may, indeed. be final, if he shall exercise it; 
but an arbitrary and capricious ejcertion of olficial authorlty, being without 
law, and donc to defeat the purpose of the law, must, like ail other wrongs, 
be subject to the law's correction. " 

It is also admitted that equity will not enjoin the collection of a tax 
merely because it is illégal. In addition to this, it must appear that the 
case falls within some recognized head of equity jurisdiction, as that the 
enforcement of the tax would lead to a multiplicity of suits, or cast a 
cloud upon the titleof the plaintiff. Dowa v. Chicago, 11 Wall. 110; State 
Bailway Tax Cases, 92 U. S. 614. 

Hère it is admitted on the showing in the bill that the tax is illégal 
by reasoD of the manner and purpose of the assessment, and if enforced 
it will cast a cloud upon the title of the plaintiff, and involve it in a 
multiplicity of suits. Therefore he ought to bave relief by injunction 
from this court. 

But the défendant contends, and this was the burden of his counsel's 
argument on the rehearing, that the plaintiff, by going before the board 
of equalization, and asking it to correct the assessment, bas elected to 
pursue his remedy at law, and is thereby precluded from resorting to 
a court of equity, and is driven to a writ of review to correct the action 
of the board of equalization. 

In support of this position he cites Railway Co. v. Hodges, 113 111. 323; 
Bank v. Board, 25 N. Y. 312; RaUway Co. v. Board, 48 N. Y. 513. I 
hâve examined thèse cases carefully, and find them not in point. 

By section 2778 of the Compilation of 1887, the county judge, county 
clerk, and assessor are made a board of equalization to correct assess- 
ments, and increase or reduce the valuation of property assessed. 
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In my judgment, this board is merely a part of the machinery of as- 
sessment. No relief can be had against a mère overvaluation of prop- 
erty incident to the infirmity of human judgment, except by an appeal 
to it. 

In the case of an illégal assessment, relief may be had in equity with- 
out resorting to the board. Balfour v. Poriland, 12 Sawy. 124, 28 Fed. 
Eep. 738. But the party aggrieved in such case may présent his case to 
the board, without forfeiting his right to go into equity. An appeal to 
this board is in no sensé an élection to pursue a remedy at law. It is 
merely the last act in the matter of the assessment. 

Whoever is dissatisfied with the action of this board in the matter of 
his assessment may consider whether he will bave his action reviewed on a 
writ of review from the circuit court, or seek relief in equity; but, which- 
ever course he elects to pnrsue, that he is bound by. If the judgment 
of the court of law is adverse, he cannot fall back on equity. 

A writ of review, under the Code, is the équivalent of the common-law 
writ of certioran. The latter is defined as "a writ issuing from a superior 
court to an inferior court, tribunal, or officer exercising judicial powers, 
whose proceedings are summary or in a course différent from the com- 
mon law, commanding the latter to return the records of a cause depend- 
ing before it to the superior court." 3 Amer. & Eng. Eno. Law, 60. 

The writ of review issues from the circuit. court to an inferior court, 
officer, or tribunal in the exercise of judicial functions, where the same 
appears to hâve exercised such functions "erroneously, or to hâve ex- 
ceeded its jurisdiction, to the injury of some substantial right of the 
plaintifif." Comp. Laws 1887, § 585. 

The suprême court of the state has decided that the board of equali- 
zation was a tribunal to whom this writ might issue. Poppleton v. Yarn- 
hill Oo., 8 Or. 837. The return to the writ must not include the évi- 
dence, and if it does the court will not consider it. The facts found 
by the inferior tribunal constitute the return upon which the court acts 
in determining whether such tribunal exceeded its jurisdiction, or exer- 
cised its functions erroneously, to the injury of the plaintiff in the writ. 
Boad Go. V. Douglas Go., 6 Or. 308; Poppleton v. YamhiU Co., 8 Or. 337. 

In this case the writ of review would not fumish the plaintiff any 
remedy for this illégal assessment. The board undoubtedly had juris- 
diction to examine the assessment, and, regardless of thé alleged motives 
which prompted it, to increase, diminish, or affirm it, as it thought 
proper. By refusihg to reduce the assessment, it practically affirmed it. 
Its finding of faet, if any, would be that the assessment was according 
to the true valuation of the property ; and with such a return the circuit 
court would be bound to affirm its action. There would be nothing else 
to do. The circuit court cannot substitute its judgment for that of the 
assessor, or the board of equalization, as to what is the assessable value 
of property. Its power is confined to questions of law that arise on the 
face of the return. 

It is absurd to suppose that, because the plaintiff asked the board of 
equalization to reduce its assessment, it was thereby irrevocably com- 
îilitted to Buch a fruitless remedy at law as the writ of review. 
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The plaintiff is entitled to hâve thia injunction maintaîned to protect 
hÎB oroperty from the imposition of a tax leviçd upon an ill^al and 
fraudulent assessmeut, and attempted to be collected on a void procesa. 



BoLLiNS Investment Co. V. George d al. 

{CircuU Oëwrt, D. Oregon. Deoember 28, 1891.) 

L ThB BBnJOB COMMITTBB. 

The bridge committeo of the clty of Portland Is a mère agency of the olty, for 
whose acts, done within tbe^phere of their authority, the clty isllable; anâther»- 
fore the oity is a neoessary and prope* party to a suit for the spécifie performanoa 
of a contract, alleged to hâve been made with said committee for the sale and iio- 
livery of oertaîin City bonds. 
Il BpecifiO Psbfobmancg. 

A contract for the sale and delivery of certain bonds of the oity of l'ortland is 
not Buch a contract as a court of equitjr wlll speciflcally enforce, for the damages 
wbich mày be recovered in an action at law for the non-delivery wUl compensate 
. for the same. 

S. CONTBACT, WnXI CONSTITUTES. 

À ktatute àuthorized the bridge committee of the oity of Portland to seU and dé- 
lirer its bondg for the purp^ose of building bridges across the Willamette, and the act 
reguired that the chairman of the committee should exécute ail written contracts 
on behalf thereof . HekJ, that a proposalin writing to purchase said bonds, aud a 
resolution by the committee, entered in its minutes, acceptin^ the same, constitute 
a written contract within the meaning of the stabute, and is incomplète and ià- 
vialid ùnlëss executed by the chairman. 
(Syllahus bythe Cawrt.) 

ïn Equity. Suit for the spécifie performance of a contract of sale of 
bonds, ; hrought by the Rollins Investment Company against M. C. 
George^ E..A. King, J. L. Sperry,, C. H. Meussdorffer, William M. 
Ifldd, John Parker, C. C. Redman, and T. W. Pittenger, constituting 
the bridge committee of the city of Portland, Or. Heard on demurrer 
to the bill. Demurrer Bustained, 

^. 0. .f. Paa*m, for plaintiff. , 

. Mr. WUMam T. Muir, for défendants, 

Deady, J. This suit is brought by the Rollins Investment Company, 
a coporation formed under the laws of Colorado, to speciflcally enforce an 
alleged contract by which it claims to bave purchased from the de- 
fendants $500,000 worth of bridge bonds of the city of Portland, and 
for a temporary injunction to restrain the défendants, in the mean 
time, from otherwise disposing of said bonds. 

On the filing of the biU an order was made requiring the défendants 
to show cause wby sucfa an injunction should not issue, and in the 
mean time restraining them as prayed for in the bill. 

The défendants are a committee of eight persons, created by the act 
of Februai^r 18, 1891, commonly called "The Meusdorffer Act." The 
actauthorizes the cities of Portland, East Portland, and Albina to pro- 
visie pne or, more suitable bridges across the Willamette, through the 
agency of l^epe, eight persons appointed from the tax-payerg pf MultnÇ|-? 
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inah county by the two circuit judges thereof, and styled "The Bridge 
Committee." For this purpose the committee is authorized to issue and 
dispose of bonds of thèse cities of the par value of $600,000. 

On February 19, 1891, the législature framed an act "to incorporate 
the city of Portland," with boundaries including the territorial limits of 
East Portland and Albina, to take eflfect upon a favorable vote of the 
three localîties. The élection took place on the first Monday in June, 
1891, and resulted in a vote for consolidation of the three towns into 
one, by the name of the "City of Portland." 

The relation of thèse two acts, and the effect of the latter upon the 
former, were lately eonsidered by the suprême court of the state, ( Wintera 
V. George, 27 Pac. Rep. 1041,) whereiuit was held that the acts are in 
pari materia, and both in force, except so far as the elder act provîdes 
for the bonds of the three cities, which is superseded by the latter, and 
the vote for consolidation thereunder, so as to abolish the corporations 
of East Portland and Albina, and make the bonds issued those of thé 
city of Portland, as thus constituted. . 

The deff ndants show cause by demurring to the bill, and objecting, 
first, that there is a defect of parties thereto, in that the city of Port- 
land is not made a défendant. 

In my judgment the objection is well taken. The committee is not 
a corporation, but a mère aggregation of persons authorized to do a 
certain thing for and on beh'alf of and in the name of the city. The 
city is responsible for its acts, done within the sphère of its authority. 
It is a mère agency of the corporation, — the city of Portland, — 'like 
the water committee, the police commissioners, or the common coun- 
cil. The committee is not capable of suing or being sued, as suoh. 
True, their powers and duties are defined by law, and the city cannot 
control them in the exercise or performance of the same; but, neverthe^ 
lesSj the committee exista only to do a certain thing on behalf of and in 
the name of the city, and this constitutes an agency. The city, as prin- 
cipal, is entitled to be heard on the question whether its agent — the 
bridge committee — bas lawfully disposed of its bonds, and pledged its 
faith and resources for the payment of the same, and should be made 
défendant. Bames v. Distria qf Columbîa, 91 U. S. 540; Brmvnv. Dig- 
tria of Cdumbia., 127 U. S. 586, 8 Sup. Ct. Rep. 1314. But, as this 
objection can be overcome by an amendment to the bill, it is necessary 
to consider the matter further. 

It is also objected that the plaintiflf is not entitled to bave this alleged 
con tract specificallj" enforced, because, if it is injured by the non-per- 
formance thereof, it bas an adéquate remedy at law, in an action thereon 
for damages. 

The tendency of courts in modem times is to enlarge, rather thati 
restrict, the jurisdiction whereby courts of equity undertake to compel the 
spécifie performance of contracts concerning personalty; and with this 
tendency 1 sympathize. But no court has gone so far as to exercise this 
jurisdiction in a case where the remedy at law is adéquate and the party 
is solvent. 
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Thèse are the bouds of a solvçnt city . Indeed, it is, alleged in the bill 
"that the city of Portland is a wealthy and well-known city, of high 
financial standing and good réputation; that its bonds are of greater 
value and more easily sold than bonds of ordinarycities and towns." 
Under thèse circumstances, it is difficult to see why an action at law for 
damages does not furnish the plaintifif a complète remedy for the non- 
delivery of the bonds. The différence, if any, between the price bid and 
the market price will be the measure of damages, i 

Mr. Justice Story states the case for spécifie performance, (2 Eq. Jur. 
§ 716,) where he says: 

"WheQever, therefore, the party wants the thing inspecte, and he cannôt 
otherwise be tuUy compensated, courts of equity will grant liira a spécifie per- 
formance." , 

Hère the party wahts the thing (the bonds) in spàAe, but be can be 
otherwiae (by an action for damages) fuUy compensated for its non-de- 
livery. 

And again the author says, (2 Story, Eq. Jur. § 717:) 

"So courts ot equity will not generally decree performance of a contract 
for the sale of stock cir goods.not because of tbeir personal nature, but be- 
cause the damages at law, calculatcsd on the . market price of the stock or 
goodg, are as complète a remedy tO the purchaser as thei delivery of the stock 
or goods contracted for, inasmucli as with the damages he may ordinariiy 
purchase the; same quantity of the like stock or goods." 

Besides, thèse are the bonds of a municipality, — & part of and an 
agency of the state. They are, then, what are known as govemmeot or 
public bonds. Professer Pomëroy, in bis work on Contracts, (section 
17,) says: 

"Itis a settled rule that agreements to purchase and seli or deliver shares 
of goverament or other public stocks wiU not be speeiflcally performed in 
equity, beoause sucli securities are always for sale, their price is knowa, and 
the damages awarded at law will enable thé injured party to make himself 
wtiole by purchasing in the ma.iket." 

There is anattempt in the bill by sundry aJlegations to make it ap- 
pear that the plaintifî will sustain spécial and peculiar damages from 
the Don-delivery of thèse bonds which cannot be recovered at law. But 
in my judgment they fail to show any thing. of the kind. For instance, 
it may be, according to thèse allégations, that the plaintiff may be put 
to more than ordinary inconvenience, in an action at law, in showing 
the value of thèse bonds in the principal markets of the world. But 
mère inconvenience is no redson why the remedy at law is inadéquate; 
and the extra expense of making such proof may be recovered as oosts. 

My conclusion is that this is not a case for spécifie performance, and 
that this objection is well taken. 

Objection is also taken by the demurrer that there is no valid and 
binding contract to sell and deliver thèse bonds to the plaintiff. 
r. The act of February 18, 1891, provides that the bridge committee 
shall organize by the élection of a chairman and elerk. Section 7 pro- 
vides that "the chairman of the committee shall exécute ail written con- 
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tracts on behalf thereof, and sign ail orders for the paymenl of moùey 
authorized thereby;" and it is elsewher« • provided that the clerk shall 
attest ail such contracta signed by the chairman. 

It is alleged in the bill that on June the lOth the committee met, and 
adopted a resolution to the eflect that it issue $500,000 of bonds, as 
provided by the act constituting the same, and advertise the bonds for 
sale in amounts to be determined by the committee. That on June 
27th the committee resolved that $500,000 of the bonds be sold, and 
afterwards advertised the sale of said bonds in the Daily Oregonian, to 
the effect that proposais would be received for the purchase of the same 
until 12 noon of August 17, 1891, dated January 1, 1892, payable in 
30 years from date, with 6 per cent, interest, payable on January and 
July Ist of each year, in gold coin of the United States, at certain 
points, as the purchaser may désire. That on August 17th the plain- 
tifT made a bid in writing to purchase said bonds at 92.69 of tbeir par 
value, to be delivered in three lots, on January 1, 1892, February 15, 
1892, and April 1, 1892; that on August 18, 1891, the committee met 
and passed the foUowing resolution: "Resolved, that the bid of the 
Rollins Investment Company for the bridge bonds be accepted;" and 
thereupon ttie défendants duly made and delivered to the plaintifiT a 
copy of the offer to purchase, with the resolution accepting the same in- 
dorsed thereon, and signed by the clerk. That afterwards, and before 
the commencement of ihis suit, the plaintiffs gave notice to the défend- 
ants of the place where the bonds might be made payable; but on No- 
vember 24th the committee met and rescinded the resolution accepting 
the bid of the Rollins Investment Company, and rejected it. Thé pro- 
ceedings of the committee were ail entered in their minutes. 

It may be admitted that un<ler ordinary circumstances thia proposai 
and the acceptance of the same constituted a binding contract for the 
sale and delivery of the bonds, but just hère the statuté comes in and re- 
quires ail written contracta to be executed — signed — by the chairman. 
This is a written contract, if anything, not executed by the chairman, 
and is therefore incomplète and inetfectual. The parties negotiated for 
the sale and delivery of thèse bonds, and came to an agreement or nn- 
derstanding in writing, but stopped short of the exécution of the same 
by the chairman of the committee, which the statute requires to mak& 
a complète and binding contract. 

The iiyunctiQn is denied, aud, unless ameudedj the bill is dismiased. 
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Peeleb V. Lathbop. 
(Otreutt Comt of Appeals, JEyth Circuit. Deoem'ber 7, 1891.) 

1. CiBomT Courts — Jcbisdiotion — Amount in Contbotbbst. 

The amount In disputé or the matter in controversy, whloh détermines the juris- 
diction pf the circuit court in suits for the recovery oi money oaly, is the amount 
demanded by plaintiff in good faith, aud not the amount of recovery. 
8. PBiNOiPAii AND Agent — Recovert or Monbt Collkcted— Évidence. 

In an action to recover rents alleged to bave been coilected by défendant as agent, 
testimony of plaintiff's soliciter that he flxed the amount of the claim by question- 
ing the tenants who had paid the rents, where there is no showing to the contrary, 
is sùffioient to show good faith. 

B. BaMB— LlABIIiTTT OP AOENT POB NbGLEOT— EbBOB NOT PbBJITDIOIAL. , 

In an action against an agent to recover for rents coilected by him, and for dam- 
ages for failtire to colleot rents, an allégation that défendant has "neglected said 
business, and hence has failed to coUect rents that with diligence he might hâve 
coilected, " is insufQcient, aud demurrable; but, where such charge is disregarded 
On the trial, the overrulihg of a demùrrer thereto is not prejudiciaL 

4, TBUSTB-^AaBEEMBNT TO COKVET PbOPBBTÏ PcROHASED ON FOBEOlXJSTJEE. 

B., a member of a flrm, transferred to P., a créditer thereof, as collatéral security 

for^ayineht of the deb*, two acceptanoés, sécured by a deed of trusl^ on agreement 

. by P. that on JEoreclosure of the trust-deed, if P. should purohàse the property, he 

would, on payment of hls debt, reconyey tbe same to B. Held, that the transac- 

' tipn èonstituted à trust in favor of B. for the two acceptances, whicb extended to 

the property in case of its pùrchase by P. on f oreclosure. 

6. BQUITT— ACOOUNTINQ — Kequisitbs OT BnJL. ; , 

. A bill in e^uity for ah acco^nting of rente coilected by défendant as agent for 
plaihtiff, and to avoid a settlement with défendant for misrepresentatlons mâde by 
him, cannot be sustained alone on the groifnd that défendant, when making the 
settlement, falsely represented that he hàd not coilected any rents from certain 
property. It must appe^ that ail the rents coilected were more than sufBcient to 
Offset defendant'B just claims against plaintifC. . 
6. Same — ^eioht of Evidenoiç, 

To a bill in equity to avoid a settlement for rents coilected by défendant as agent, 
on the ground of false représentations by défendant that he had uot coilected any 
rents from certain propertyj: défendant answered under oath, as required by the 
bill, denying fully and spePifically any false représentations. Héld, that such an- 
swer was not overcome by the testimony of plaintifE's solloitor, corroborated only 
by a letter. by him sent to défendant, which défendant did not answer, it apparenUy 
requiriug ho answer. 

Appeal from the Circuit Court of the United States for the Western Di- 
vision of the Southern District of Mississippi. 

Bill in equity hy Fanuie E. B. Lathrop against Kichard Poêler for an 
accounting of rents coilected by défendant, and to set aside a settlement 
betWeèû the parties for false représentations of défendant. On the 
death of défendant the suit was revived in the name of Clémentine G. 
Pééler as administratrix. Decree for plaintiff. Deféûdantappeala. Re- 
versed. 

STATEMENT OF CASE. 

On December 31, 1889, appellee filed in the circuit court the follow- 
ing bill: 

"Mrs. Fannie E. B. Lathrop, a citizen of the state of Louisiana, residing 
in New Orléans, exhibits this, her bill of coraplaint, against Hichmond Peeler, 
a citizen of the state of Mississippi, residing in tbe western division afore- 
said. Complainant shows that on the 25th day of February, 1888, and for 
many years prior thereto, the said Peeler was a mortgagee in possession of 
complainaut's two tracts of land in Warreu county. Miss., known as the 
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Ujiper' and ' Lower Butler Places on 014 Kiver,' which are particularly de- 
ficribed in Exhibit A hereto. to which référence is hereby made for a more 
oarticular description thereof ; holding the same under an agreement that the 
îents of said land should be credited On the debt and on the taxes on the lands, 
which he, said Peeler, was to pay. That on that day they liad a settlement 
of said matters, and said Peeler represented that the rents of the Lower place, 
which he had actually received, net. after payment of ail the taxes on the 
lands, which he said he had paid, amounted to about enoiigh topay said debt, 
and that he had not received any rents from the Upper place at ail. Relying 
on the truth of said représentations, complainant accepted a deed from said 
Peeler for said lands, a copy whereof is herewith filed as Exliibit A, and 
prayed to be taken as part hereof, and gave him a receipt in f ull. Now com- 
plainant shows that said Peeler had, in fact, as he tlieh well knew, and as 
ahe bas since discovered, collected rents from said Upper place to a large 
amount, — the exact amount, however, she is unable to state, — and that he 
had negligently suffered large portions of said land, to-wit, lots 7 and 8, sec. 
8, and lots 3 and 4, sec. 15, ail in towhship 17, range 3 east, in Warren county. 
Miss., to be sold for the very taxes he had undertaken and was in duty bound 
to pay, and which he claimed he had paid; so that complainant lias lost such 
portions entirely, and is damaged to the full extent of their value, for which 
lie should compengate her. Complainant states that said Peeler was a trustée 
in the matter, intrusted with the lands for the purpose aforesaid, and bound 
to exercise the utraost diligence and good faith; that he was a m an of good 
réputation, and she had no reason to suspect any misrepresentation, bad 
iaith, or déception; that she did riot live in this community, and knew noth- 
ing about the facts. Complainaiit further showed that said Peeler had neg- 
lected said business, and hence had not collected as much reut as said lands 
•were reasonably worth, or as théy, by the exercise of even ordinary diligence, 
would really hâve brought, althoUgh he charged for his pretended attention 
4o the business. That, if he had attended to it, he would liave realized a very 
large sum of ménèy in excess of his debt years before the date of said settle- 
ment, and she claims that he should be held accountable for the rents so lost 
by his fault. Complainant is informed and believes that there is due her from 
itaid défendant forty-nine hundred dollars, for which she asks a dectée. The 
premises considered, complainant prays that said Riehmond Peeler may be 
required to answer this bill on oath, and to answer showing the amount of 
his debt, with interest; the amount qf taxes paid by hira, and wharu and on 
which parcels; the amount of rents actually collected by him from both places, 
-and wliat rents he failed to coUect as aforesaid; that au account be stated of 
âuch matters and of the value of the lands which by his failure tO pay the 
"taxes thereon bas been lost to complainant; and that he may be decreed to 
pay the balance of the rents over and above his debt and interest and taxes, 
and also the amount of damages she bas sustained by the loss of said land as 
.aforesaid. Or, if mistaken in the relief prayed for, complainant prays for such 
•other further or général relief as may bé équitable in the premises. " 

No further proceeding seems to hâve been had in the case until July 
foUowing, when an agreement of counsel was filed to the effect that fil- 
ing an answer should not préjudice defendant's right to file a demurrer 
4nd hâve judgroent thereon; and at the same time the death of defend- 
.ant was suggested, and an ordei* of revivor was entered against Mrs; 
■Clémentine G. Peeler as administra trix. On January 3, 1891, the de- 
fendant filed a sworn answer, in substance as foUows: 

She admits on the 26th day of February, 1888, the said Riehmond 
Feçler was iu possession of the lands mentioned in said bill; but. re- 
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spondent dénies that the said R. Peekr was in possession of sàid lands 
as mortçagëè, and dénies thatthey were the lands of said complainant; 
but, as she is inforaied and beliéVès aihd states the fact to be, that some 
time in 1867 oif thereabout one B, J. Butler, who was the father of com- 
plainant, as a meinber of the firm of Butler, Tei;ry & Co., doing busi- 
ness in the clty of New Orléans as cotton factorsv'became indebted to the 
fiaid Peeler, for proceeds of cotton consigned to him, in à large sum, to- 
wit, $3,260, which, béconnng bankrupt, he was unable to pay. That 
on the 2lst of April, 1866, one E. S. Butler execUted a deed of trust 
conveying said lands ta trustées, to secure to B. J, Butler four bills of 
exchange for $1,000 each, accepted by Butler, Ferrell & Co. That for 
the non-payment of said bills said deed of trust was, on the 14th day of 
January, 1871, loreclosèd, and at the sale thereof the said Peeler became 
the purchaser for the sum of $1,800. That before said sale, to-wit, 
on the 19th day of February, 1870, said B. J. Butler assigned two of 
said bills of exchange to the said Peeler, and agreed in writing that 
they should hâve priority over the other two as collatéral for the pay- 
aient of said debt; and it was also then agreed on the part of said Peeler 
as folloWs: 

"And I agrée that I will, whenever the eaid account and interest shall be 
fully paid to me, transfer and assign said two bilJs of exchange and deed of 
trust to si^idBaxter J. Butler, or lo whom he raay (Jireit; or, if said land 
mentioned Jn said deed of trust shall be sold and bouglit by me, or in my 
name, thut J ^will, upon payment uf said account and interest, convey the 
saine to thp saliJ Baxter J. Butler, or to whomever he may direct." 

— That, after the said lands were bought by the said Peeler as afore- 
said, the sàid, Peeler, on the 22d of September, 1873, made an agree- 
ment witji C,, W. Butler, wife of B. J. Butler, wherein he promised to 
carry ont the agreement made before then with B. J. Butler; and, upon 
the paymeht 'of said debx, to convey the lands to C. W. Butler, or to 
whom she iriîght direct. It-was further agreed that the said Peeler should 
be repaid any taxes he mijght pay, and any rents received by him should 
'becredited upon said debt. 

Respondent avers thai said agreements were the only agreements in 
iwriting madeby the said Peeler in relerence to said lands; that at the 
Aime they were made neither the said B. J. Butler nor C. W. Butler 
were the bwners of said lands, or of the equity of rédemption therein. 
Respondent àdniits that on the 25th day of Febi'uary, 1888, the said 
Peeler had a sëttlenient and accountiiig with the complainant as stated 
in her bill, who then ùlainied a right to a conveyance of the lands; that 
he then cohveyed the same to her, and she gave him thereupon a receipt 
and acquittance in full discharge of ail demands against him; but re- 
spondent déniés that said Peeler then made any false statements what- 
«ver as to thé rents, or any other matters in référence to said business. 
Respondent deiiies that coriiplainJant was at the time of said settlement 
the owner of said land, and avers that said conveyance to her was with- 
but any considération, àrtd is void. But, furthér answering in référence 
tosaid settlement, this respondent dénies, as hereinbelore stated, that any 
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false représentation was made by said Peeler to saîd complainant; and, 
on the other hand, avers that at said settlenient the said Peeler informed 
complainant of the fact that nearly or quite ail of his accounts had beeu 
destroyed by fire, — once in 1886, and once a few years before then. 
That from his recollection of the average amounts of rents coUected and 
taxes and improvements paid, and the amounts paid to Mrs. G. W. But- 
ler, he was unwilling to claim that a balance was still due him. That 
the settlement was ayowedly made upon his statements, based upon his 
memory, and thereupon he executed to the said complainant a deed to 
said land, and in considération of such settlement and acquittance re- 
cel ved from her, in writing, a fuU discharge of ail liabilitj' in the prem- 
ises. 

Respondent dénies that the said Peeler received in his life-time, and 
while in possession of said lands, an amount for rent of the same, which, 
after deducting therefrom taxes and other lawful charges, exceeded the 
said d^t And interest due him. Respondent says thatshe is unable to 
make a statement of what rents were received, because some time in 
18^^, and àgain in 18 — ;, nearly ail the books and accoufits of the said 
Peeler were destroyed by fire., She states, however, that on the Ist of 
January, 1876, a statement was made by which it appéars for the years 
1871 and 1872 he received for rent $1,400, and for the years 1873 ?nd 
1874 he received $510, and paid.o\it for taxes, etc., some $500, leaving 
a balance then due him in thé silm of $2,751.72; thàt he expended at 
différent times since said settlement large sùms of money in making 
necessary repairs, and in building fences, which in one year amounted 
to some $600, being the cost of putting a wire fence àround said place; 
that the maintenance of a fence was costly, owing to ihe said overflows 
wâshing the same away. For the reason that ail of said accounts were 
hùrried, respondent is unable to state definitely the etact amount of said 
repairs. She avers, hoWever, that the said complainant, and, after the 
<ieath of her father, her mother, was constantly advised of the extétit of 
thé incomefrom said place. Thàt in 1888 the said Peeler, not having his 
accounts, they having been burned, came to a settlement as aforesaid, 
based upon his recollection that in point of fact said place had not aver- 
aged, after paying ail necessary expenses, annually, a net income exCeéd- 
îng $22S or $250. That for four or fi ve years beforé the death of the said 
Mrs. G. W. Butler, the mother of complainant, and after the death of 
B. J. Butler, the said Mrs. Butler was without means and dépendent, 
and dùring said years, at her request, a large portion of the rents were 
paid to her by the said Peeler, and was permitted by the said Peeler 
to reçoive and coUect said rents. The amount so coUected, for the rea- 
sons above stated, respondent cannot definitely state, but believes and 
avers said suni was perhaps as much as $1,000. That during several 
years little or no rent wàs coUected, in conséquence of overflow, — said 
lands beJHg low, or subject, more or less, to inundation nearly every 
year; and, if an accurate account could be stated, a balance would be 
found still due upon said debt. Nevertheless he consented to the set- 
tlement as aforesaid, and in considération therelbr, as before stated, oon- 
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y^çd said lands to aaid complainant. And afterwards, to-wît, on the 
8d day of January, 1891, the défendant filed her demurrer to complain- 
ant's bill herein, as foUows: 

"The said défendant, not confessing any of the matters in said bill con- 
tained to be true in the manner and forni as therein set forth, démurs thereto, 
and for cause of demurrer says that said bill does not show that the amount 
pr value of the property in controversy is within the jurisdiotlon of this court. 
(2) And as to so much of said bill as seeks to charge the estate of the intes- 
tate for value of rents lost through the failure and négligence on the part of 
Kichmond Peeler in his life-time to collect the same, she demurs thereto, and 
for cause of demurrer says that the allégations of said bill in that regard are 
insuflfioient, and do not constitute any liability upon said estate, and are vague, 
indeflnite, and uncertain. (3) And to so much of said bill as seeks to charge 
a liability for the value of certain lands alleged to be lost by reason of the non- 
payment of the taxes thèreon, she aiso demurs thereto, because: First, said 
lands are not described; and, second; because such failure to pay said taxes 
doés not raise any liability beyond the amount 6f the taxes, and the acquisi- 
tion of any tax-title to the same by anystranger is too remote and consequen- 
tiaU third, because in this regard said bill is indetinite in not stating how 
said lands were lo^t. And to so much of said bill as seeks tp charge for rent 
coilected on the Upper Butler place, because said bill in that regard does not 
shpw ccmpiainant entitled lipon thè statute to any relief in relation thereto. 
Wherefore défendant ptays judgment whether she should make f urther an- 
swer." . 

On July 6, 1891, the complainant dismissed her bill, "in so far as it 
daimed damages of défendant by reason of the said Richmond Peeler 
having permitted certain lands mentioned in the bill to be sold. for taxes;" 
and on tlie lëth day of July, 1891, the défendant filed a motion to dis- 
miss cbmplainant's bill, because it appears that the raatter in dispute 
is lessthan $2,000, and this court is therefore without jurisdictionj and 
on the same day the cause, by agreement, was submitted for final hear- 
ing upon the, pleadings, motion to dismiss for want of jurisdiction, and 
upon the dépositions of certain witnesses. It was further agreed that 
B. J. Butler died in 1872, leaving surviving him C. W. Butler, his 
•wife, and one daughter, the complainant. 

The testimony was to thé effect that Peeler coilected rents from the 
Upper Butler place, prior to the settlement in 1888, to the amount of 
$1,200; and, in addition, Mr. Marshall, a merdber pf the bar, who 
represented complainant in the settlement, and whb filed complainant'» 
bill in this case, testified as folio ws: 

"Mrs. Lathrop demanded a settlement of accounts, claiming that tbere 
was a considérable amount due her from tbe Lower place. She claimed that 
she had the riglit to charge him with reasonable rents, He ref used to settle 
on tiiosè terms, but was willing to settle for what he actually received; but 
when he came to state that, he said that thèse papers had been burned in the 
loss of some house, I do not remember what, and that he was not able to 
furnish any itemized accoimt at ail, but that he knew that the rents that had 
been received would be about equal to paying the debt. Mrs. Lathrop 
wanted him to account for the rents of the Upper place, asking him, as she 
did not live hère, what was its condition, and what rents he had received 
from it. Mr. Peeler assured her that the Upper place was originally wild, or 
in the woods, which we knew to be true, and that he had never received any 
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rents from it at ail; that the negroes whom he had up there were on clearing 
lands, — that is, clearing the land on leases for a number of years, the im- 
provement to be in lieu of rent. I had every confidence in Mr, Peeler. I 
thought that, except on this question as to what rents he was chargeable for, 
it wàs open to discussion. He had acted straightforwardly about the whole 
thing, and I assured Mrs. Lathrop that liis word was worthy of crédit; and, 
on the distinct understanding that he had received no rents from the Upper 
place at ail, she settled with him. To the best of my recollection she gave 
hlm her receipt in full. * * * Question. I understand you to say that 
when the settlement was made and the deed exeuuted by Mr. Peeler to Mrs. 
Lathrdp it'was upon his distinct représentation that he had received no rents 
from thëTJpper place? Answer. Yes, sir; that is so. You see, I stated it to 
him ifl vùy letter, and he never denied it to me. Q. Do you linow of any 
other faot of interest to either of the parties to this litigation, or material to 
the issges involved? If so, please state them. J.. Yes, sir. After the dis- 
cbyery that there had been rents payable from the Upper place, I got ail the 
tenants from that place, and some who had been tenants in previous years, 
down hère, and questioned them as to the atùount of rents that they col- 
lected;-and the amount of rent as they represented it to be, collected by 
RichWoiid Pééler from the Upper place, amoiinted to oVer $3,000, — I don't 
remember the exact amount, — and that was the reason I sued in the fédérai 
court." 1. 

The circuit court found in favor of complainant in the sum of $900, 
and the défendant took an appeal to this court, assigning as errors: 

"(1) T^hat'said United Staites court for the southern district of Mississippi, 
western division, erred in overruling the demurrer of the défendant to corn- 
plainàht's bill. (2) That said court erred in denying the motion of the dé- 
tendant to dismiss said cause for the want of jurisdiction, the amount in con- 
troversy being less than two thousand dollars. (3) Said court erred in ren- 
dering a decree against said défendant for the sum of nine hundred dollars, 
because the testimony failed to establish a state of facts by reason of whiçh 
there was any légal or équitable liability to, or on the part of défendant to 
plaintitf, and because, if any liability ever existed, it was barred. Where- 
fore the said 0. G. Peeler, administratrix as aforesaid, prays that said decree 
of said circuit court be reversed, and the bill of complaint herein be dis- 
missed." 

And the record shows the foUowing agreement of counsel, to-wit: 

"It is agreed that the decree in the aboyé case shall be held and deemed to 
overrùle defendant's demurrer." 

L. W. Magrvder, for appellant. 

R. V. Booth, for appellee. 

Before Pabdee, Circuit Judge, and Locke and Beuce, District Judges. 

Pardee, J. Complainant in the circuit court asked for a decree in 
her favor for the sum of $4,900 on three accounts: (1) For rents col- 
lected in excess of the debts and demanda due Richmond Peeler ; (2) 
for the rents Peeler failed to collect through négligence; and (3) for the 
value of certain lands sold for taxes. Her bill did not allège how much 
was due or claimed to be due on each account. When she dismissed 
her bill "in so far as it claimed damages by reason of the said Rich- 
mond Peeler having permitted certain lands mentioned in the bill to be 
v.48F.no.lO— 50 
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sold for taxes;" there was left a bill claiming a dëoree for $4,900 on 
ftccount pf rents collectèd and uncollected. 

Counsel for àppellaflt clàims in his brief that thé dem'ànd for the fail- 
«re to çoUect rents was abandoned, but we find nothiiig in the record to 
shqw tbis, except that euch demand doeg not appear to be supported 
by aOy testimony, and is not referred to by the circuit court in decid- 
ing the case. . 

The motion to dismiss for want of jurisdiction, made in the circuit 
court, was based on tiie ground that, after the dismissal of the bill in 
80 ifar as it claimed dame^es for lands sold for taxes, "it appears that 
the matter in dispute is less than $2,000." It certainly did not appear 
from the bill or any other pleading filed by complainant that the 
amount claimed was less than $2,000. The only way it could hâve ap- 
peared, îf at ail, was in the testimony. That undoubtedly showed that 
the cotnplainant had only been able to prove up about $1,200. This 
appears by a stipulation found in the record in référence to omitting the 
testimony of certain witnesses from the transcript. Whether the testi- 
mony oniitted from the record tended to prove raore^ we are not in- 
formed. It is not, however, the amount a plaintiff is able to prove he 
is entitled to that détermines the amount in dispute for the purpose of 
jurisdiction, for otberwise the failure of a plaintiff to reçover would oust 
the court of jurisdiction. The amount in dispute, or matter in contro- 
vç?"^, Wjhiplx détermines tbé jurisdiction of the circuit court in suits for 
the ^«cpyeryofmoney only, is the amount demanded by the plaintififin 
good faith. See Hilton v:Dickinson, 108 U. S. 165, 2 Sup. Ct. Rep. 
424; Batty v. Edmmds,lU U. S. 650-561, 6 Sup. Ct. Rep. 501. In 
determîning in this case whether the complainant was êlaîming in good 
faith an aniount exceeding the sum ôf $2,000, exclusive of interest and 
costSjtlie. évidence of the soliciter who drafted and filed the bill is of 
very great weight. Hetestifies as folio ws: 

"After tiié discovery that there had been reiits payable from the Upper 
place, I got ail the tenants from that place, and some wbo had been tenants 
in previous years, down hère, and questipned them aç to,the amount of rents 
that they collected; and the amount of rent as they represented it to be, col- 
letted by Eichmond Peelèr frôm the Upper place, amoûnted tooverS3,000, — 
I don't remember tbe exact amount, — and tbut was tbë reason I sued in thé 
fédéral court." 

— And the recçrd show^ nothing ^o the contrary. 

Appellaht alSo complàihs that the demurrer interposed to the bill in 
the court below was overruled. It does not appear that any action was 
had in the cirèuit court on the said demurrer. It was neither set down 
for argument nor confessed, and the coUrt disregarded it in passing on 
the merits of the casé. A stipulation in the record, made without date 
or filing, but apparently after appeal tàken, is to thé effect that it is 
agreed thàt the décree shall be held and deemed to ovérrule the defend- 
ant's demurrer. The demurrer was filed with or after the answer, and 
was a spécial one, and went to portions only of the bill, except on the 
ground that the bill did not show a controversy in amount within the 
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jurisdiction of the court; but a short considération may be necessary. 
The objection to the jurisdiction was not well taken, as we hâve herein- 
before shown. The bill was subséquent!)'' dismissed in so far as it claimed 
damages for lands sold for taxes, so that the third ground of demurrer 
need not be considered. 

There remains the second ground, charging that the allégations of the 
bill in regard to the demand for rents lost through the failure and négli- 
gence of Peeler in his life-time to collect, are insufficient, vague, in- 
definite, and uncertain. This ground of demurrer should hâve been 
sustained. The bill merely states in this regard "that said Peeler had 
neglected said business, and hence had lailed to collent rents that, with 
diligence, he might hâve collected," and was clearly insufficient as the 
basis of a liability . As, however, no testimony appears to hâve been taken 
on account of failure to collect rents, and as such charge was totally dis- 
regarded in the court below by the judge deciding the case, it does not 
appear that the demurrer need eut much figure in the considération of 
the appeal in this court. 

This brings us to the main complaint of appellant, substantially that 
on the bill, answer, and proof as made in the circuit court the appellee 
is not entitled to a decree for any sum whatever, appellant contending 
that under the agreements made by Peeler no trust relation was created, 
so far as the lands and the rents thereof were conoerned, and that the 
agreement with Mrs. Butler to crédit rents in the contract of 1873 was 
without considération, and that claims for rent under it are barred by the 
statute of limitations. The view we take of the case is this: The orig- 
inal transactions between B. J. Butler and Peeler created a trust in iàvor 
of Butler for the two aceeptances trausierred by Butler to Peeler as col- 
latéral security for the payment of Butler, Terry & Co.'s debt to Peeler, 
and by the express terms of the documents in writing passed between 
the parties the trust extended to and covered the mortgaged real estate 
when the mortgage securing the aceeptances was foreclosed by Peeler, and 
he bought in the mortgaged property. From the date of purchase under 
the foreclosure the lands bought by Peeler thereunder took the place of 
the aceeptances, and Peeltr's tille thereto was that of trustée for the se- 
curity of his debt against Butler, Terry & Co. He fuUy acknowledged 
the trust in the agreement entered into in 1873 with Mrs. Butler, and 
again when he made the settlement in 1888 with the complainant. In 
the agreement of 1873 hisrights as trustée were more clearly defined, and 
his liabilities enlarged , thnn in the original agreement. The settlement 
made in 1888 seems to hâve been on the basis of the agreement of 1873, 
and the settlement was to the effect that the rents Peeler had received 
were sufficient to extinguish the debt due him by Butler, Terry & Co., 
as well as the taxés paid by him, and his outlays, charges, and expenses, 
inçluding compensation. No account was stated, nor vouchers exihib- 
ited; in fact, no account could hâve been stated, as Peeler's papers and 
accounts had been destroyed by fire. The case shows that Peeler repre- 
sented that he had received rent about equal to paying the debt, and 
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then ofifered to and did convey thé lands in question to the complainant, 
who accepted the same, giving full acquittance. 

Underthepleadingsand proof there are two serions difficulties intbeway 
of a recovery by the appellee: (1) Although a full account of the trust is 
prayed for in the bill, onthetheory that the settlement of 1888 should be 
avoided on account of Peeler's misrepresentations in makingthesaid settle- 
ment j yet no account bas been taken, or sufficient proof offered, to show 
that on a full account Peeler's estate would be indebted in any sum . The 
case, in this respect, at best, for appellee, only shows that Peeler said that 
he had hot collected any rents at ail from the Upper place, when in truth 
and in fact he had collected about $1,200. It seems clear that ap- 
pelleecannot recover solely on the ground that Peeler made false repré- 
sentations which appellee believed, and that he collected rents from the 
Upper iplace. Unless Peeler collected rents from ail the lands, sufficient 
to more than pay the Butler, Terry & Co. debt, with interest, costs, out- 
lays^iand charges, appellee cannot recover. (2) The proof as to falSe repré- 
sentations by Peeler is not sufficient to overthrow the settlement of 1888. 
The billalleged the false représentation in terms, and called on the dé- 
fendit to answer under oath. The défendant answered on oath, deny- 
ing fuUy and specifically that Peeler made the représentations alleged in 
the biHtobe: false and untrue. ' The appellee's proof on thé point con- 
sists of the testimony of only one witness, — that of her attornéy and so- 
licitor; Mr. Marshall; and there are np corroborating ciroumstancessbown 
sufficient to defeat the sworn answer. The only corroboration claimed is 
that Marshall also testified that he sent Peeler a letter, in which he said 
that Peeler had represented in the settlement that he had rêceived no 
rentïfrom the Upper place, and Peeler had not answered the letter. We 
notice; however, that the letter of Marshall referred to was one in answer 
to a previous letter of Peeler in regard to seizing some cotton from the 
Upper place, and apparently required no answer. In our opinion, no 
presumption arises against Peeler from neglecting to aUswer. When the 
answer to a- bill is required to be made, and is made, undef Oath, and is 
responsive to the allégations of the bill, such allégations must, to entitle 
complainant to relief, be sustaiued by the testimony of two witnesses, or 
of one witness corroborated by circum stances which are équivalent in 
weight-to the testimony of another witness. See 2 Story, Eq. Jtir. § 
1528; Vigeiv, Hopp, 104 U. S. 441; Railroad Co. v. DvM, 124 U. S.^ 176, 
8 Sup. et. Rep. 433; Development Co. v. SUva, 125 U. S. 249, 8 Sup. Ct. 
Rep. 881; Beàlsv. Raûroad Oo., 138 U. S. 295, 10-Sup. Ct. Rep. 814i 
Our judgment is that the complainant in the court below failed to es- 
tablish a case for équitable relief, and that the decreè in her favot* was 
erronèous, 'and should be reversed; and that, on the case as made, the 
défendant should bave had a decree dismissing thé bill. The decree ap- 
pealed from is therefore reversed, with costs, and the cause remanded, 
with instructions to dismiss the bill. 
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FowLE et al. v. Paek et al, 

WirouU Court, S. D. Ohio, W. D. January 22, 1892.» 

1. Bbeaoh of Contkaot— Salb op Pa,tbnt Medioinb— Damages. 

Where one advertises and sells a proprietary article in a speoifled territory in 
violation of 'a contract the other party caunot recover as damages any moneys spent 
by him in advertising for the purpose of counteraoting the effeot thereof , since he 
might, in the flrst instance, hâve resorted to the courts for the protection of his 
rights. 

2. SaME— ACOOTJNTIKO. 

In a suit for injunction and an acoounting for violation of a contract not to sell a 
proprietary article in a specifled territoiy, belonging to complainant, equity cannot 
decree an accounting for losses suflered by complainant by reason of reducing the 
prioe to meet defendant's compétition. The accounting islimited to defeudant's 
profits. , ' 

8. Samb^Rbmote Damages. 

Even if Buch damages were allowable generally, losses inourred by continued 
sales at the reduced prices af ter défendant had withdrawn f rom the territory would 
, betoo remote to merit considération. 

4. Same — Calculation of Profits. 

Each party having manufactured the article for himself according to the same 
formula, the profits for whlch an accounting can be allowed must be compnted 
upon the basis of the actual cost to défendant, and not to plaintift, of making 
and selling the article ; since the selling of nostrums of this character dépends less 
upon intrinsio merits than the expédients used to recommend them to the public, 
whicb fact renders the cost of selling by one party no criterion of the cost to an- 
other. 

5. Same — Istbkest. 

In an accounting for profits made by selling a proprietary medicine in a specifled 
territory contrary to a contract, interést should be allowed, for though the liability 
is ex delicto, it arises upon a contract. 

C. Lâches— Excuse. 

One who knows that another is selling a proprietary article In a certain territory in 
. violation of a contract between them, cannot justify a prolonged sleeping upon his 
rights on the ground that he has not sufScient knowledge of the détails to bring 
suit, since be could briag suit by stating the facts generally according to his knowl- 
edge, and by means of interrogatories hâve a discovery of the détails f rom the other 
party. 

7. Same— StAttjte of Limitations. 

The delay in bringing suit should only operate to reduœ the time for which an 
accounting could be had to the time flzed by the state statu te of limitations for 
actions on writteu oontracts. 

8. JcDioiAL Notice — Selling Nostroms. 

The fact that the selling of proprietary medlcines and nostrums dépends lessiipon 
the merits of the medlcines themselves than upon the expédients used to recom- 
mend them to the public is so notorious that the court will take judicial notice 
thereof. 
■9. Bankedptct— Eppeot of Dischakgb. 

A discharge in bankruptcy releases the bankrupt from llabilty for- breaeh of a 
contract with a créditer who assented to the composition, although the créditer 
had no knowledge of the breaeh at the time of giving lils assent. 

10. BaMB — PlEADINQ DlSOHARGB. 

A debtor who faUs to plead his discharge in bankruptcy waives the benefit 
thereof. 

In Equity. Bill by Seth A. Fowle and Horace 8. Fowle against John 

D. Park, Ambro R. Park, and Godfrey P. Park for an injunction and 
accounting. The défendants filed an answer and a cross-bill for an in- 
junction. Both the bill and cross-bill were originally dismissed by the 
■circuit court. On appeal by complainant the decree was reversed. 9 
Sup. et. Rep. 668. Subsequently a perpétuai injunction was allowed 
against défendants; and the cause was referred to a master for an ac- 
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counting. The hearing is now on exceptions to his report. Report 
modified. 

McGuffey & Morrill, for complainants. 

O^Hara & Bryari and Paxton & Warrington, for défendants. 

Sage, J. Tljis cause is before the court upon exceptions to the report 

of the spécial master. The suit was to restrain the défendants from the 

violatiqji of their agreement nol to sell Wistar's Balsam pf Wild Cherry 

within certain territory belonging to complainants, including that portion 

! of the United States west of the Rocky Mountains. A decree was entered 

Juhe lO, 1889, perpetually enjoining the défendants from selling said 

i balsam or ca;using the same to be sold or manufactured within said ter- 

iritory, or within other territory embraced in the contract made by de- 

I fendants with the complainants' assignors, and referring the case to a 

' spécial master, to ascertain, tàké, state, and report to the court — 

(1) An account of the sale of said balsam made, directly or indirectly, 
by the défendants, in violation of said contract or of the rights of the com- 
plainants in the premises. 

I (2) The gains, profits, and advantages which the défendants bave re- 
cel ved, or which hâve arisen or accrued to them, from the violation of 
the exclusive right of the complainants to sell said balsam in the terri- 
tory prohibited to them. 

(3) To assess the damages the complainants bave sufTered from such 
violation. 

The complainants claimed before the master as the measure of their 
damages uflder paragraph 3, as stated above: 

(1) The profits they could hâve made if they had enjoyed the monop- 
oly of trade within the prphibited territory, guarantied them in said con- 
tract by défendants. 

(2) The réduction of pirîce necessitated by said violation of contract. 

(3) The actual costpf extra advertîsing renilered necessary to counter- 
act the injury to their trade by said violation of contract. 

(4) Interest on çach of the above items. 

The défendants' claim before the master was that the true measure of 
damages Was the amount of their profit on the balsam sold within the 
prohibited territory. They also presented a transcript of the record in 
bankruptcy,by which it appears that they filed their pétition in bank- 
ruptcy, in the tlnited States district court for this district, January 2, 
1878, and that a composition was made with their creditors, which oper- 
ated as a dischàrgé from said date, and that complainants appeared 
among the Creditors, and assented to said settlement. 

In respect of disoharge in bankruptcy the complainants said that at 
the time of said composition they had no knowledge of the violation of 
the contract, which is the basis of this action, and they were creditors 
of défendants, and gave their assent to the composition upon another and 
entirely différent account. 

The master iînds that the net profits of défendants on sales made or 
authorized by themj or made with their knowledge, within the prohib- 
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ited territory, prior to January 2, 1878, (the date of the filing of the pé- 
tition in bankruptcy,) were $1,154.84; and subséquent to January 2, 
1878, $1,023.82; total, $2,178.16. The cost to complainants of the 
manufacture and sale of balsam was from $1.32 to $1.75 per dozen. 
The cost to the défendants was $2.63 per dozen. The sales by défendants 
before January 2, 1878, were 23 gross 5 7-12 dozen; after January 2, 
1878, 20 gross 6t doz.; which amounts, deducted from the gross pro- 
ceeds of défendants' sales, as stated in the report, show that the com- 
plainants' profit, on the défendants' sales, at the défendants' priées, would 
hâve been, prior to January 2, 1878, $1,439.58; subséquent to January 
2, 1878. $1,243.36; being in ail, $2,682.83. 

The complainants further claimed before the master: 

(1) Damages resulting from a réduction of price of the balsam in the 
ppohibited territory made by them, and deemed necessary to counteract 
the injQrious effects of the violation of the contract by the défendants. 
The master finds that said réduction of price upon sales actually made 
in the prohibited territory by the complainants from September 4, 1878, 
to October 23, 1889, amounts to $6,668, with înterest amounting to 
$2,908.19. 

(2) Extra advertisingjConsidered necessary toproteCttheirinterest from 
the injurious effects of the violation of the contract, amounting to 
$1,024^47, with interest amounting to $238. 

(3) Interest on the profits complainants would hâve made but for the 
yiolatioa of the contrat, amounting to $1,799, qf^vhich $l,15i3.39 is 
upon sales pirior to January 2, 1878y and $645.61 on sales after that 
daté. ■■■ 

The master sums up Ma ândings as foUows: 

Oomplaioants' profits ■ • • - $2,682 83 

Interest - - - - . . 1,799 00 



Beduction o£ priée - - • : . - 6*668 00 

Interest - - - - - - 2.908 19 



$ 4,431 83 

9,576 19 

«14,058 02 

Both parties except to ^he master's report. The complainants' excep- 
tion is to the refusai of the master to allow the actual cost of advertising 
by them, rendered necessary, it is claimed, to counteract the injury 
t» their trade by défendants' violation of the contract. The master 
refused to make this allowance, for the reason that the advertisements 
were under the capticm "Caution," and were warnings to the public that 
there were counterfeits, and advising to buy the genuine, which might be 
known by the signature "I. Butts" on the wrapper. The master re- 
ported that that advertisement had référence to a spurious balsam, and 
«alled attention to the fact that it was nowhere charged that the balsam 
put upon the market by the défendants was spurious or counterfeit, and 
to the further fact that one of the complainants testifièd thathe knew of no 
•counterfeits in the market. The master found furthermore that ail tbs 
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testimony, and the whole theory of complainants' case, assumed that the 
balsam of both complainants and défendants was compounded from the 
same formula, so that the logical effect of the "caution" vvould be to 
warn the public, net against the balsam prepared by the défendants, the 
curativè property of which was identical with that of the balsam pre- 
pared by the complainants, but against some other balsam, différent in its 
composition, and therefore presumably différent in itseflfects, but which, 
in fact,. had no existence. So that, altliough it may hâve been the 
purpose of coinplainants to warn the public against défendants' balsam, 
the "caution" advertisement did net do so in terms, and the défendants 
should not be charged with the miscarriage of complainants' purpose. 

But, apart from this statement of reasons by the master, which is, log- 
ically, Sound, the claim for the cost of advertising is inadmissible. If 
the complainants saw fit to resort to advertisements to counteract the de- 
fendants' wrong, they undoubtedly had the right to do so. That was a 
remedy of their own sélection. ïhey might instead bave applied to a 
court of equity for an injunction to restrain the défendants from violat- 
ing the négative covenanta contained in their agreement with the com- 
plainants. In the unreported case of Britting v. Decker Bros., (decided 
by the district court of Hamilton county, Ohio, January 5, 1881,) Judge 
AvEKY, in flpeaking of the claim made for advertising, which was al- 
lowed by the master on the gtound that it was necessary to counteract 
the defendant?s advertisements, said: ; 

"It is Said by counsel that Deieker Brothers were not to sit idiy by and sufifer 
their réputation to be lost without' an effort to regain i t. This tnay be true, 
but courts were open for actions for damages, or, if multiplicity of suits 
would be involved, for injunction. If they resorted to counter-advertise- 
ments, they tnight do so. But it is a différent question whether, in a court 
of law, rules of damages would allow them to recover the expansés. If a 
man's property Is invaded by a trespasser he may recover for the loss, but 
not for the expenses of building a wall to keep out the trespasser. The plain- 
tiffs could havé recovered for injury to their business, but not for counter- 
advertising, in which they saw fit to engage as a means of proteeting them- 
sëlves. 

"It is said where injury has been done it is for the party injured to take 
reasonable care to prevent more serions conséquences. That is a principle of 
law which is merely the application of the doctrine of ordinary care. Dam- 
ages must be the proximate loss from the injury, and not aggravated by the 
omission of reasonable care of the party injured. But reasonable care does 
not require the owner of a trade-mark, injured by an advertisement In the 
newspapers, to reaort to the newspapers to lessen his loss. There can, there- 
fore, be no recovery for the cost of advertisements." 

This is a correct statement of the law, and the claim for the expense 
of advertising was properly rejected. 

The défendants' first exception is that the complainants are not en- 
titled to anaccounting, byreason of their long-continued acquiescence in 
the alleged violation of the contract in question, and their unreasonable 
delay in seeking relief. The testimony shows that the complainants, in 
a letter written to défendants under date August 20, 1878, stated that 
they had then indisputable évidence that the défendants' manufacture 
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of Wistar's Balsara was being sold on the Pacific coast market with de- 
fendants' knowledge and sanction, and an explanation was denianded. 
The complainants, in answer, say that they were not then in possession 
of détails sufEcient to enable them to bring a suit, and that it was only 
shortly before the bill was filed that they obt-ained such détails. I do 
not think that the answer is sufScient. It was not necessary. that they 
should hâve the détails before bringing suit. If they were advised of 
the fàet that the défendants were selling, they could hâve filed their bill, 
stating the facts generally, and according to the knowledge they had, 
and hâve attached to the bill interrogatories wbich would hâve com- 
pelled the défendants to make full and complète discovery; and upon 
the decree for injunction and référence to a mastér the détails would 
bave been brought out. But, while ignorance of détails was no excuse 
for not bringing the suit, the delay did not give to the complainaritê airiy 
right to continue their violation of a then subsisting and binding néga- 
tive covenant. 

My conclusion is that the delay opérâtes only to limit the time em- 
braced in the accounting, and that that should be fiked by the rule un- 
der the statute of limitations of Ohio, which, the liability arising by 
reason of the breach of a written contract, is 15 years. The bill was 
filed on the 28th day of Màrch, 1884, which would carry the account- 
ing back to the corresponding date of 1869. But this conclusion is sub- 
ject to the next objection made by the défendants, to-wit, that on Jahu- 
ary 2, 1878, they filed their pétition in bankruptcy in the United States 
district court for this district, and a composition, was made with their 
creditors, which operated as a discharge from that date; and that com- 
plainants appeared among the creditors and assented to the composition. 
The complainants urge that the discharge is no bar, because they did 
not then know of the claim upon which this suit is based. I do not 
think that objection Sound. If the debt was provable, it lias been held 
that the action is barred, although it was not actually proved. Hardy 
v. Carter, 8 Humph. 153; Eogera v. Insurance Co.,1 La. Ann. 161. But 
the defendaiits hâve not pleaded their discharge in bankruptcy, and that 
omission is fatal to the objection. 

The défendants^ exceptions to the master's assessment of damages pré- 
sent the foUowing objections: 

(1) To the finding that the complainants sufifered damage resulting 
from their own réduction, in the invaded territory, of the price of the 
balsam, which réduction wàsforced upon them by the défendants' com- 
pétition and cutting of priées, in the sum of $6,668, on which he al- 
lows $2,908.19 interest, making a total of $9,576.19. Complainants 
cite, as authority for this finding, Yale Lock Co. •*■. Sargent, 117 U. S. 
552, 6 Sup. et. Rep. 9&4, where the suprême court sustained an award 
of damages for the enforced réduction of price of the locks which the 
complainant sold, caused by the infringement of the complainants' pat- 
ent by the défendants. But counsel do not take into account that in a 
patent case, upon a decree for infringement, the complainant is entitled 
to the benefit of the statutory rule containôi in section 4921, Rev. St. 
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U. S,, thàt he may recover, în addition to the profits to be accounted 
for by thé défendant, the damages he bas sustained thereby. This 
cause is based upon a contract, and, the jurisdiction having attached to 
enjoin the breabh of the défendants' négative covenant, the court may 
hold the case for the purpose of giving compensation or damages if the 
breach is incidental to the main relief. This is the settled rule, both in 
this ceuntry and in England. 1 Story, Eq. § 71 ; Bisp. Eq. § 487. The 
rule of compensation must be according to the settled principles of eq- 
uity. It is wdl stated in Âdams' Equity,,*218, as foUows: 

"The grant of an injunction necessarily présupposes that tlie plaintiff has 
sustained a loss by the defendant's act, and that the défendant has probably 
derived a profit, which may or may not, Hccording to the circiimstances, be 
ço-extensive with the plaintifE's loss. The strict right pf the plaintiff, so far 
aa, the past wrong is concerned, is to recompense in damages for his own loss, 
irrespectively of the defendant's profit. 

"A claiin, howëver, for such damages would involve the necessity of pro- 
ceeding in two courts at once, — in equity for an injunction, and at law for 
damages; and thefèfore the court of chancery, Imving jurisdiction for the 
purpose of the injunction, will prevent that circuity and expense; and, al- 
thpugh it cannot decree damages for the plaintifC's loss, it will substitute an 
acconnt of the defendant's profits." 

Orosley v. Gaa Co., 3 Mylne & G. 428; Colbum v. Simms, 2 Hare, 
543-560. 

There is another objection to this finding by the master. He allows 
for the réduction of price complained of from September 4, 1878, to 
October 23, 1889. The bill was filed March 28, 1884, and the testi- 
mony shows that the défendants made no sales in the prohibited terri- 
tory after the filing of the bill. The master finds, however, that the ré- 
duction subséquent to the filing of the bill was due solely to the défend- 
ants' prior unauthorized compétition. The finding was not warranted 
by the testimony. It is true that witnesses state that such was the fact, 
but thèse statenQents do not warrant the conclusion reached by the mas- 
ter. The damages cl^imed and allowed upon that basis are altogether 
too remote and uncertain. I know no rule which would authorize the 
court to allow the subséquent réduction, even if damages could be 
awarded in this suit. The exception to this portion of the master's re- 
port will be sustained. 

(2) The défendants object to the oomputation of the profits by the 
master, arrived at by substituting the cpst to the complainants of mak- 
ing and selling thé balsam for the çost to the défendants of the same 
items. This objection is well taken. The oomputation must be of the 
profits actually made by the défendants, and not of the profits which 
tbey might hâve made. It cannot be concluded with the certainty re- 
quired by the law that the complainants could hâve made and sold the 
balsam at the figures they j^tate. The cost of manufacturing could be 
stated accurately, but not the cost of selling, beeause that must dépend 
largely upon the skill and efficiency of salesmen, and upon advertising. 
It is a fact so gênerai and notorious that the court may properly take 
notice of it that the business of selling nostrums of the class to which 
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ihe medicïne în this case belongs dépends more upon the expédients 
ranployed to recommend thera to the public than upon the merits of 
the medicïne. The cost to one of manufacturing and selling is tbere* 
fore no criterion by which to détermine tbe cost to another. 

(3) The défendants object to the allowance of interest. Tbis objec- 
tion will be overruled. The liability, although ee ddicto, arises upon 
contract, and interest sbould be included. The record shows a deliber- 
ateand inexcusable violation by the défendants of their contract, and the 
court is not disposed to rdease them from any part of the liability 
which they bave incurred. The decree will be in acoordance with thé 
ma^ter's report, as modiBed by this opinion. If counsel cannot agréa 
upon tbe modiècatious, there will be a recommittal to tbe mafiter to I8> 
state the accouut. 



McCamfbell et al. v. Bbown e( ot. 
(Cireuit Court, S. D. OMo, W. D. Januaiy 26, 1892.) 

L EçniTT JtniigDicTioiî— Tbusts. 

A bill brougbt by the assignée of a partnersbip alleged that the partnerelilp heM 
a mortgage upon the lands of a cattle company, and that, for the purpose of discharg- 
tng the same, the oompany negotiated a sale thereof through one B., who agroed ta 
take as his commission a mortgage upon the company's cattle; that by the terms 
of the sale the deed was placed in escrovf, the depositary also recelving a part of 
(be price, under an agreement to apply the same to the discharge of tbe liens on 
t)ie land, including ciomplalnants' mortgage; that, whlle in the mldst of the 
transaction, B., fraudulently, and for the purpose of ooerclng the payment of bis 
commission tn cash, commenced a suit against the cattle oompany, and garnisbed 
the purcbaser; and that thereupon complainants agreed wltn the depositary, as 
agent of the purcbaser, that the depositary shonld retain a sum sufSclent to coyer 
B.'8 daim, until anorder could be obtainedfrom a compétent court for the payment 
ofthe same to complainants. ThebtUaskedtbatB. sbould bedecreedto bave no claim 
upon the fund, and that tbe purcbaser be decreed to pay the balance of the prioe to 
complainants. Held that, as tbe bill showed that the money was beld in trust, it 
Btated a case cognlzable in èquity, although B. waa no party to the trust agree- 
ment. 

2. Bamb. 

The faet that the money ao held was subseqnently retransfened bjthe deposi- 
tary to tbe purcbaser did not discharge the trust. 

8. Bamb— Rbubdt at Law. 

In cases involvlng trusts the jarlsdletion of eqoitj is not dépendent upon the ab- 
sence of a remedy at law. 

4. Equitt— Pabtibs. 

Tbe bill having alleged that the partnersbip was In tact solvent, but had been 
compelled to make an assignment because of the cattle company's failure to pay Its 
mortgage, It was not a misjolnder of parties to make the individuals of the part- 
nersbip parties plaintiff with their assignée, since thèse allégations showed that 
there mlght be a surplus for distribution to the partners af ter the disohargpe of tka 
partnershlp Uabilities. 

In Equity. Suit by Edwin Â. McCampbell, as assignée of Dodd- 
ridge & Co., and others, against J. R. P. Brown and David Sinton. 
Heard ou demurrer to the bill. Overruled. 

BTATEMEST BY 8AGB, J. 

The bill sets forth that the complainant is the assignée of the estât» 
and effects of the copartnership of Doddridge & Co., of Corpus Cbriati» 
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Tex., and that on Aprîl 26, 1888, thé Dimmitt County Pasture Company, 
a corporation undçr the laws of Texas, executed to Doddridge & Co. ita 
mortgageuponabout 180,000 acres of land in Texas, to secure the payment 
of $64,000, and subséquent advanoes to be made. For the purposo of 
payjng off this mortgage and other incumbrances the pasture company 
placed their property on the market for sale. The défendant J. R. P. 
Brown, on behalf of the pasture company, entered upon negotiations 
for the sale of the property to the défendant David Sinton. The past- 
ure eompany proposed through Browh to sell said lands to Sinton for 
the priée of $2 per acre, and upon the exécution and delivery of Ihe 
deed tO take a lease of the land fronl him for a term of 10 years, and to 
payas renttherefor the sum of 10 cents per acre, the pasture com- 
pany also agreeing to pay ail taxes on the land, and to keep up fences 
and the ranch promises. One dollar and sixty-two and a third cents 
per acrewas to be paid in cash, and the balance of the purchase money 
to be retained by Sinton to secure the payment of the lease money. 
On this balance lie was to pay interest at the rate of 5 per centum per 
annum. Sinton accejitéd the proposition, with the exception that the 
amount reserv,ed as above from the purchase money should be increased 
$10,000, and the rent be paid quarter-yearly from said reserves; the 
],ease Jo be for five years, with privilège of extension for an additional 
term offiye years on the same terras and conditions, or with such other se- 
curity for the rent as might be agreed upon. Thèse modifications, 
which weteunder date May 30, 1891, were accepted by the pasture 
company.; At thè same time Brown agreed to take for his commission 
a mortgage on the cattle on the ranch or other security for $10,000. 

This billëets forth that, in order to provide the means of completing 
the sale, îhe: pasture company executed its deed of conveyance of said 
lands toSîûton, and placed the same in the hands of Charles P. Taft, 
ih escroWvtb be delivered to Sinton whenever the incumbrances should 
be fully'i"émpved. ■ Sinton, to provide thé nieans of completing the sale 
on his part, placed the necessary funds iii the hands of Taft for the pay- 
ment of the incumbrances upon the land, and Taft was authorizedj 
whenévèf sàtisfied that the titie wasclearçdjto deliver the deed to Sin- 
ton, and Sinton then was to complète payment to the complainant Mc- 
eàmpbell as assignée. . ; 

The bill further sets forth that on the 19th of June, 1891, while the 
parties wefe'in' the midst of the transaction of purchase as above set 
lorth, thé 'défendant Broiivu,fraudulently, and for the purpose of coerc- 
ing, in violation of his agreement, a payment of his commission in cash, 
broùght his action in the court of common pleas of Hamilton county, 
Ohio, against the pasture company, for $10,000, and caused a writ of 
attachmenfr-to issue, and the défendant Sinton to be j^arnished. The 
transaction 'bad then procéeded so far that it could not be stopped, and 
the complainauts, under the- stress of circumstances, agreed with Taft, 
as the agent of Sinton in |hat behalf, that ail the balance of the purchase 
money should be paid to them upon their rnortgage, and receipted for 
as fùll payment of purcliâse price in the hands of Taft for Sinton, until 
ah ordér' could be obtainéd. lirom a ôoiift of compétent jurisdiction dîi 
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recting the paj'ment of that money to the complainants in a proceeding 
•that would operate as a protection to Sinton, and that in the mean time 
^'they should hold said fund in trust for your orators." Accordingly, 
ail the balance of the purchase money excepting $10,650 was paid over 
to the coœplainants, and that amount was left in the hands of Taft "in 
trust for the purpose aforesaid, and subsequently by him tumed over 
to said Sinton, and still remains in the hands of said Sinton, jn trust for 
the purposes aforesaid." 

It further appears from the bill that as a part of the contract of sale, 
and as a mode of enabling it to be completed, it was agreed that the 
money should be applied directly to taking up and canceling the in- 
cumbrances upon said property, the mortgage to Doddridge & Ck). held 
by the complainant McCampbell, as assignée, being the last, and the 
money payable thereon being iusufficient to wholly discharge it; and 
that this was the only practicable way by which the parties could ao- 
complish the sale. The complainants aver that the sumso held by Sin- 
toij "does not, and did not at any time, belong to said pasture company, 
and thati in pursuance of the agreement aforesaid between said Brown 
and Sinton and the said pasture company and the said Doddridge Com- 
pany, it was to be paid to the said assignée of Doddridge & Co. upon 
their mortgage as aforesaid, with the express agreement with the said 
Brown that he should bave no payment eut of the said purchase money, 
but would take bis compensation, and such as belonged to his associ- 
âtes* in the form of notes secured by mortgage of the said pasture com- 
pany." 

: The complainants further aver that Sinton did not, wheu served as 
garnishee, hold any money belonging to the pasture company, and lia- 
ble to attachment in suit against said company, nor bas he since held 
any such impney;, and that the only claim made against Sinton is for an 
acCQuntiof the said $10,650. 

. ; Tha Mil further avers the insolvency of Brown, and that, if the 
œopiey shall be collected bj' him in said proceeding, it will be entirely 
lost to the complainants, and that they arewithout an adéquate remedy 
at law.); that Brown refuses to release the attachment, and is pressing 
said action with the view aud intent of subjecting said money in the 
handâ of Sinton to his Own use upon his said claim, and that the com- 
plainantS'are not, parties to that proceeding. 

The prayer of the bill is that Brown may be adjudged to hâve no 
claim. upon said fund, and that complainants' title thereto may be 
quieted as against him; that Sinton may be ordered and decreed to 
pay over to the complainants said sum of $10,650, and for otherand 
further relief. 

Th,e respondent Brown demurs to the bill — i^r«<, for insufBciency; 
second, because, if the complainants bave any cause of complaint against 
respondent, they bave a plain, adéquate, and complète remedy at law; 
andj Aird, that there is a misjoinder of parties respondent. 

Bat&nxan & Hwrper, for complainants. 
' J,iA,i.)^fim^, Job E. Stevenson, and J. J. Gliddeti, for respondents. 
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Sauè, J., (^er stating the facta as above.) The demiitrer is on behalf 
of thë respondént Brown, upon the grouhd that the bill shows no cause 
for équitable relief against him. The contention of counsel is that he 
■«vas no party to the trust agreement set up in the bill, whereby $10,- 
650 of the purchase price was transferred by Sinton to Taft, to be held 
by him lintil anordercould be obtained from a court of compétent juris- 
diction directing the payment of that money to côïnpMnants in a pro- 
ceeding that would opéra te as a protection to Sihton, and that in the 
mean time they should hold said fund in trust for the complainants. 
Counâ^ say that the rights of Brown could in no manner be affected by 
that arrangement, aiid that neither the pasture company nor the com- 
plainants, nor both coHibined, with or without the concurrence of Sin- 
ton, ébUld create a trust controUing Brown's rights in the fund. Noth- 
ing of that sort is claimed or set up in the bill. It is perfectly clear 
that the rights of Brown could not be affected Or in any way abridged 
by any agreement to whioh he was not a party. Nothing of the sort is 
claimed on behalf of the complainants. On ' the contrary, they ex- 
pressiy recognize that the trust agreement was subject to whatever rights 
Brown had in the premises. They do claim that Brown was bound 
by his agreement with the complainants to take a mortgage as specified 
in the bill for his claim, and ail that was stipulated for in the trust 
arrangement was that the money should be leit in the hands of Taft, 
for Sinton, until an order could be obtained from a court of compétent 
jurisdiction directing its payment to complainants. The demurrer must 
be overruled. Theaverments of the bill are that the money was a trust 
fund in the hands of Charles P. Taft for the purposes stated in the bill. 
The subséquent transfer Of the money by Taft to Sinton did not and 
could not destroy the trust. What effect shall be given to this trust 
agreement is not a question now before the court. It was made after 
the commencement of Brown's action in the state court, and while 
that was still pending. But this cause is not in conâict, nor in any 
sensé an interférence, with that action. This court cannot directly or 
indirectly enjoin proceedings in a state court. What bas been done in 
the action there, if anything, does not yet appear. Ail that is now de- 
cided is that the bill states a case in favor of the complainants. 

The objection that the complainants bave a plain, adéquate, and com- 
plète remedy at law is not well founded. The bill avers a trust. The 
jurisdiction in eqUity is undoubted. It was argued upon the hearing 
of the demurrer that the holding by Taft was as bailee, and not as 
trustée. How it may tum ont to be upon the testimony remains to be 
ascertained. We are now dealing with the averments of the bill, and, 
as they set forth the transfer and delivery of the money by Sinton to 
Taft, in trust for the purposes specified, there is nothing upon which 
the argument that this is a case of bailment can be sustained. 

The objection that there is a misjoinder of parties complainant must 
also be overruled. The bill sets forth that, although Doddridge & Co. 
were in fact solvent, their means were unavailable for the conduct of 
their business and immédiate payment of their debts, by reason of the 
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faîlure of the pasture company to pay its liabilities to them, and that 
they therefore made an assignaient of their property to their co-complain- 
ant McCampbell, for the use and benefit of their creditors. There was 
no objection, under thèse circumstanœs, to making the partners of 
Doddridge <fe Co. co-complainants with the assignée, because it appears 
from the face of the bill that there may be a surplus after discharging 
the liabiMties of the partnership, which might, in that event, be decreed 
to the partners themselves. 



F1B8T Nat. Bane of AI4MA, Kan. V. MooBB et al. 
(Circuit Court, S. D. Ohio, E. D. January 28, 1S83.) 

1, EQUITT PutADlNO^MCtrrFAMOnSNESS. 

A bill by the recelver of a bànk against two other banks, and agalnst two per- 
song, each of wbom is a managing officer in botb défendant banks, to caneel cer- 
tain (Senificates of Indebtedn^ss, and obtain tbe i-eturn of certain notes held as col- 
latéral sevurity therefor, on tbe ground that ail tbese securities were obtained in 
imr'suance of a single frauduleut Bcheme, is not mnltifarious byreasonof tbefact 
tbat tbe interest of eaob défendant bank in the part of the securities held by it is 
separate from that of the other. 

S. E!<JU1TT JtIBISmCTION— FrAUD-^-RBMBBT AT IiÀW. 

tbe existence of a remedy at law, in such a case, is no objection to tbe jurisdio- 
tion of eqiiity, since equity jurisdiction in matters of fraud is concurrent with that 
' at law, and in this case equity alone can gire adéquate relief by compelling the 
oanoellation of the certificates and the retum of the notes. 

In E<jaity. Suit by the First National Bank of Aima, Kan., for the 
use of Frank I. Burt, receiver, against David H. Moore and Augustus 
Norton, the First National Bank of Athens. and the Pomeroy Bank, of 
Pomeroy, Ohio, for the cancellation of certain certificates, and the re- 
turn of certain notes held as collatéral security therefor. Heard on 
demurrer to the bill. Overruled. 

The bill sets forth that the First National Bank of Aima was duly or- 
ganized under the national banking act, and for more than two years 
last past bas been doing a gênerai national banking business at Aima, in 
the State of Kansas, under and by virtue of said organization; that, dur- 
îng the time said bank was engaged in business, John F. Limerick, of 
Aima, was. its président, and had principal chargeand control of its busi- 
ness, and his wil'e, Mary Limerick, was assistant cashier; that they two 
had tbe entire charge and management of the bank, except as the board 
of directors might otherwise direct, and that they were also directors; 
that the stockholders were largely résidents of other states; that the de- 
fendants Moore and; Norton are officers in said First National Bank of 
Athens and said Pomery National Bank, the said Moore being cashier 
of the First National Bank of Athens, and vice-président of the Pomeroy 
National Bank, and Norton président of the First National Bank of 
Athensi and an oflScer and direclor of the Pomeroy National Bank; that 
said défendants gave their peisoual and entire attention to the conduct- 
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iiigof the affaîrs and business of saidbanks ; that they ^re èxperiencéd 
bankers, and that the business transactions with the First National Bank 
of Aima were conducted by aaid défendant Moore, as were transactions 
of said banks with said John F. Limerick or said Mary Limerick, the 
offioers of said Athens bank and sâid. Pomeroy bank and their stoekhold- 
ers knowing and ratifying the actions and doings of Moore. 

The bill further sels forth that on: the lOth of November, 1890, the 
comptroUer of the currency, being satisfied that the Aima bank was in- 
solvant, placed a duly-authorized bank examiner in possession of its as- 
sets; and on the 21st of November, 1890, appointed Frank I. Burt re- 
ceiver of said bank; and on the 28th of November, 1890, he took pos- 
session, and bas since remained in possession and control, of the assets, 
property, jmd.bysiziess of the baIl^^,, , 

The bill further avers that the défendants hâve filed with said receiver 
claims based upon certificates isaued by the Aima bank, asfoUows: In 
favor of Norton, Moore, and the Athens bank, $13,591.53 ; and in favor 
pf the. Ponieroy bank, $2,500; eg,qh of said claims with 8 per' cèljt. in- 
terest. The complainant sets îbrth that the entire claims so filed and as- 
serted are fraudulent, and that said fraudulent dealings of said Moore 
for him self and défendants haye largely contributed to the insolyency of 
the Aima bank. Complainant charges that said IVLoorei for himself and 
his co-defendants, whohad fuU knowledge of Moore's proceedihgs in this 
businessy induced said Limerick, président of the Aima bank, and said 
Mary liimerick, assistant cashier, to issue, pvei: their sig.natïires aa'pffi- 
cers of said bank, certificates of deposit in blank, so far as the: name of 
the depositor was concerned, but for large amounts of money, and at a 
large- rate; of interest. Thèse certificates were sent or^givea ta Moôre, 
and by him sold or btherwise disposed of, and the proceeds àppropriated 
to his own.use and the use of thè othpr défendants herein, often with- 
out returning to the Aima bank any considerationwhatever, and gener- 
ally no money passed ftt the time When said certificates wereissued. 

The bill enters into détails of the fraudulent devices and côntrivances 
whereby Moore carried into effect his designs; and sets forth that in 
July, 1890, he went to Aima, taking with him an attorney from Kansas 
City, and having in his possession a large uumber of time certificates of 
deposits purporting to hâve been issued by the Aima bank, and also 
promissory notes which he had obtained from John F. Limerick ; that 
he then demanded payment of said certificates and notes, and that at 
that time he also examined into the condition of the Aima bank, and 
that he and^ his co-defendants then knew that said bank was utteïly in- 
solvent, and unable topay its indebtedness ; that he then, for himself 
and his co-defendants, threatened Limerick, acting as président of the 
bank, that upon his refusai to issue time certificates, bearing interest, 
for the amount claimed to be due himself and his co-defendants on ac- 
count of said certificates and promissory notes, with a qtlantity of the 
promissory notes belonging to said bank as collatéral security, he would 
at once call for a bank examiner to be sent to said bank, and the resûlt 
would be that it would be closed, and a receiver appointed ; that by 
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thèse meàns he induced saîd John F. and Mary Limerîck to issue to him 
a large number and amount of time certificateis of said Aima bank bear- 
ing interest, and substitute them for other certificàtes previously issued. 
The bill avers that the claim made by said Moore and the défendants 
against the Aima bank is based upon certificàtes so obtained. The 
amount of the notes of the bank procured by Moore as collatéral is, as 
set forth in the Mil, vt'hich gives a list, with the name df the maker of 
each note and its amount, about $23,244.57. The défendants refuse to 
returh said notes to the Aima bank or to its receiver, and hâve placed 
them in thè hahds of their attorney at Kansas City, with directions to 
bring suit for their collection, and suits bave already been brought upon 
some of said notes in Kansas. The said notes constituted nearly ail the 
available promissory notes belonging to said Aima bank upon which said 
receiver could dépend for money to pay its indebtedness. The real es- 
tate ofsaid bank amounts to about $6,000 in value; and the claims of 
creditors, other than the défendants herein, to about $22,000. The as- 
sets ofsaid bank, outside ofsaid promissory notes so taken and claimed 
by said Moore for himself and co-defendants, are not sufficient to pay 
more than 50 per cent, of the indebtedness of the bank. 

The prayer of the biU is that the certificàtes aforesaid, upon which de- 
fendants base their claims, be declared void, and that they be delivered 
up and canceled ; that said several promissory notes be declared to be 
assets of said Aima bank, and défendants be ordered to at once deliver 
them up, together with any proceeds realized therefrom ; that, if any 
judgments hâve beeti obtained by défendants upon any of said notes, 
the same be declared to be for the use and benefit of said Aima bank ; 
and that by the decree of this court the entire dealings and business be- 
tween said bank and said défendants may be fuUy settled and deter- 
mined ; ànd an injunCtion issue restraining the défendants from selling 
or disposingof any ofsaid promissory notes, or from eoUecting or bring- 
ing suit upon the sanie. 

The défendants demur for multifariousness, for insufBciency, and for 
want ofequity. •' 

Van ^Ue & Èobson, for complaina:nt. 

Tom George and L. M.Jewetl, for respondents. 

Sage, J,,(afierstaiing the fads.") Although it appears from the bill 
that the Athéris National Bank and the Pomeroy National Bank are en- 
tirely distinct and independent of each other as national banks, ît also 
appears that the défendant Moore is cashier pf the Athens bank, and 
vice-président of the Pomeroy bank, and the défendant Norton président 
of the Athens bank, and an officer and dire^tor of the Pomeroy bank; 
and that they acted in concert in the prosecution of the fraudulent 
scheme set forth in the bill. It is true that the proceeds of the fraud 
were divided among the défendants. The claims filed with the receiver 
in favor of Norton, Moore, and the Athens bank aggregate $13,591.53, 
with interest, and the claim in favor of the Pomeroy bank is $2,500, 
Tvith interest. The rule stated by Sir John Leach in Salvidgev. Hyde, 
v.48F.no.l0-^51 
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5.M9d<l> 146, appliesi-î-tthat :the test is not whether ,e»ch defea^îant is 
connected with every tratich of the case, butwhether the bUl seeks re- 
lief in respect of matter^whicli jafejin their nature separate and distinct. 
"If the object of the suit be single^ibutit happens that différent persons 
hâve separate interests in distinct questions which arise out of that sin- 
gle object, it necess^rily foUows that such différent persons must be 
brought before the court, jn prder that the suit may conclude the whole 
object." The relief sought in this case is the cancellation and delivery 
of ail tihe fraudulent certificatess, and the surrender of the securities ob- 
tained. The testimony relative to the fraud set forth in the bill will 
bearalibe npon the daims of eachof the défendants, and the circuna- 
staijce thiat, if the décision be in favor of the çqmplainant, it may be 
neçessary; tfj so shape the decreO; as to require the surrender by the de- 
fendants of the certificfttes or iseourities held by them ^espectively, is 
not materiali ;as affecting the question of multifar^ousness. In Tumerv. 
Bobirmfi, 1 Sim. & S. 313, the bill was filed agaipst the personal rep- 
resent^itivep of two decedents, and ïi demurrer for multifariousness was 
interposed.,; Vice-Chancellor Lbach said that, as (.he compiainants' title 
to their shares of the twoestateswasderivedunder the saine instrument, 
they; were entitled to unité the accounts of both estâtes in the same 
suit; and that, therefore, the bill \va^ not multifarious. In Grantv. In- 
surance Go.,121 U. S. 105, 7 Sup.Ct. Rep. 841, a cestuique trust under 
26 truat'-deeds of land, executed to 5 différent sets of trustées, tosecure 
the payment of money, filed a bill for the sale of the land. Some of 
the deeds covered only a, part of the land, and but one of them cov- 
ered the whole, , The bill alleged that the trustées named in 22 of the 
deeds declined to exécute the trusts. The hplders of judgments and 
mechanics' liens and purchasers af portions of the land were made de- 
fendants. Some of the trust-deeds did not specify any length of notice 
of the time and place of sale by ^dvertisement. It was held that the 
bill was not multifarious. Counsel for the défendants urge that the test 
is whether one défense «an be^made to, the entire bill, citing Atlomey 
General v. St. John^s GoUege, 7 Sim. 241; and insist that none of the cer- 
tificates mentioned in the bill of complaint are owned by the défendants 
jointly. Applying their own test thus suggested, the bill is not multi- 
farious. There is but one défense, and that goes to the entire case. It 
is to answer the chargea of fraud made by the çomplainant. If they 
are notsustained, thecomplaipanthas no equity, andthedecree will be 
ip favor oftl^e défendants. If, therefore, the défendants will apply 
themselves tp meeting and refuting those charges, they will hâve no oc- 
casion for any other or further or separate défense. The objection that 
the bill is multifarious is not weÙ taken. 

The demurrer for insufficieî^cy and for want of equity must also be 
oyerruled. The bill sets forth, la clear and flagrant, case of fraud, which 
may be also.criminal under the provisions of section 5209, Rev. St. 
U. S. The principles upon wMch the jurisdiction in equity in such a 
case is maintained are elementary. Equity alone can afford adéquate 
and complète relief by a decree for the cancellation apd delivery of the 
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fraudulent certificates and the sufrender of the securities fraudulently ob- 
tained. Thèse propositions are so plain and familiar as to need no véri- 
fication by the citation of aiathoritiôs. It is true that there is a remedy 
àt law, as there is in every case of fraud ; but, tbe jurisdiction inequity 
and atiaw in relation to fraud being concurrent, a défendant bas no right 
to complain if the complainant sélects that tribunal where he can obtain 
the most ample and satisfactory relief. 

The denattrrer will be overraled, and the defeadànts allowed 20 days 
within which to prépare atlswers, and présent thêta to the court, with 
application for lëave to file. 



Hazlshurst Compbbss & MAMOF'a Co. v. Booueb & Boschbbt C!om- 

PKBSS Co. 
iCircuU Court of Appeals, Tifth CireuU. Deoember 7, 1891.) 

1. SaLB — WaRBANTT — ^EVIDBNCB OF BbEAOH. 

A cotton-press was aold with certain warranties, and wlth tbe provlso that, 
*'wben It has performed ita work in a successful manifèr, half cash is to be paid. " 
The press was set up in November, 18S7, and orer 700 baies were pressed that sea- 
son; and in the following^ January the cash payaient was made, the purchaser gir- 
ing a certificate recommending the press as a " practical machine in every respect. " 
In November, 1888, the purdiiaser wrote that two nut« On the sorew had broliën, 
and that until that break the press had beendoing good worlc and asked an exten- 
sion of time on the ùeferred payments, because of the small business done that 
year. Subsequently the request was repeated on the same ground, and an exten- 
sion was granted. Over 1,100 baies were pressed In 1887-88, and over 4,0uu in 
1888-89. A further payaient was made in 1889. No oomplaint of breach of war 
rant^ was made until Janùary , 1890. Held, that this was almost conclusi ve agai n at 
a olaim of such breach as a défense to a suit for the balance of the purcbase money , 
«ad its effect was not overcome by the testimony of unskiUed workmen and unsci- 
entific persons that the press woald not work to the guarantied pressure of 800 
tons, such testimony being based malnly on the fact that the bands of ton brolie f rom 
the expansion of tue baies; ospeciaiiy as it appeared that the bands were tied by 
nnskilîed workmen, and that the press had beea strained by careiess management. 

2. BXHB. 

Evidence that two other presses of the same pattem failed to work satisfactorily 
was compétent, but the weight thereof was much impaired by the fact that one of 
them was the flrst made of that pattem, and was inferior to the one in question, 
and that the weight of the baies compressed by the other was above the average 
weight of cotton baies. 

8. SaMB— CONSTBOCTION OP WaBBANTT. 

A warranty that a cotton-press will press "at the rate of 60 baies per hour, " ts 
not a warranty that it will press at that rate for a day of 10 hours, but only for a 
Umited time. 

Appeal from the Circuit Court of the United States for the Southern 
District of Mississippi. 

Suit by the Boomer & Boschert Compress Company against the Ha- 
zlehurst Compress & Manufacturing Company to foreclose a mortgage to 
secure the balance of the purcbase priée of a cotton-press. Decree for 
complainant. Defei^dant appeals. Affirmed. 

R. N. Miller and J. S. Saton, for appellant. 

S. S. Oalhoon, for appellee. 

Before Pabdeb, Circuit Judge, and Locke and Bruce, District Judges. 



804 FEDERAL REPOETEB, vol. 43. 

Brcoe, J. This suit ia for the foreclosure ot a chattel mortgage exe- 
cuted Jaouary 4, 1888, by the Hazlehurst Comjpress & Manufacturing 
Company to the Boomer & Boschert Compress Company to secure the 
Bum of $6,000, evidenced by two promissory notes, one for $1,000, and 
the otherfor $5,000, due^t j6 and 12 months from date. The flrst note 
was paid; the other is unpaid, except $600, paid January 4, 1889. 

The answer of the respondent company admits the allégations of fact 
in the bili, but says the qotç and mortgage in the suit were given for the 
pprehasp of a cotton compress and machinery, which was bought from 
appellee under a guaranty, which respondent charges bas been broken, 
and — 

"That said presa will not work to a power of 800 tons without overstrain- 
ing; ♦ * * that by reasoTi of the insnfliciency of the power of said press 
the bands are constantly breaking on the cotton compressed in said presa, and 
that a large proportion of it bas to be run through the press at least twice to 
get the ibands tb remaiu otà Ht; that thé said press cantiot bear the necessary 
power to compress a baie of cotton so as to kill the spring in the cotton; 

* * * and the défendant is compelled to recompress f uUy one-third of ail 
the cotton bandied in order to make it meet the requirements for domestic and 
export shipments. " 

Respondent charges— 
"That Said press will not press domestic cotton, hand-tied, at the rate of 
sixty bules per hour, and that it will not press export cotton, seven or eight 
bands, lever-tied, at the rate of flfty baies per hour to a density of twenty- 
two ftnd oncrhalf pounds p&t cubic fobt, Bhipping bulk." 

Respondent charges — • 
"That said outflt of said piress and machinery is not a complète and prac- 
tical machine for comprésàing Cotton; • * * that the guaranty of said 
press and machinery by cdmplainant to this respondent bas wholly failed, 

* ♦ * and by reason'of ftueh failure they hâve been damaged much more 
than complalnants claim to beduethem in the bill of compiaint; and at least 
in the sumof seven thousânadOilara, ($7,000;) and thèse respondents wouJd 
tiaye insisted lipon a caùcèllation of this çon tract, and upon their rigbts, on 
the failure of such guaranty, and would not hâve paid complainant anything 
on said press, — for thèse failures of guaranty were apparent upon the outset 
ofits opération, — but respondents, being anxious to retaln sSid press and ma- 
chinery, and to avoid doing çomplàinants^any injustlcfe, supposed they were 
due to the fact tbat it was: .opérated by ihexperienced hands, and thus paid 
their money, and continued its opération, believing and hoping tbat the out- 
fit would. in the hands of experienced operators. meet the fuit requirements 
of complainaïit's guaranty. But after thè most full and satisfactory tests 
respondent Snds tbat said guaranty bas wholly failed as aforesaid, and prays 
to be dismissed witb costs." 

Tp this answer there was filed a gênerai replication. The guaranty 
which theappellant claims bas not beencomplied with is in thèse words: 

"guaraott. 

' "Power, That the press will Work to a power of 800 tons without overstrain- 
'Irig or détérioration ofàny bf its parts, èxcept as to ordinary wear. 

"Capacity. That it will -press domestic cotton, hand-tied, 7 bands, at the 
rate of 60 baies per hour; and ithat it will. press export cotton, seven to eight 
bands, lever-tied, at the rate of 50 baies per hour, to a density of 22 1-2 pounds 
or over pereiil?ic(oot,,8hippinsr bulk, ,^ .■■•■,]:: 
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" Range. That the press will be perfectly adjustable to any sized baie within 
the ordinary limita of the business. 

"Safety. That the power applied will be accurately shown by the pressure 
indicator, thus providing in the hands of the operator absolute security àgainst 
breakage; that, when properly tied and packed, thecotton compressed by thia 
machine will meet the requirements for export and domestic shipments;' that 
the outQt is a complète and practical machine for compressing cotton." 

The rule of law seems well settled as stated in 2 Benj. Sales, (Ist 
Amer. Ed.) § 894, on the subject of remédies of the buyer on bfeach ôf 
warranty, where it is said: 

"(1) He may refuse to accept the goods, and return them. * • * (2) 
Se may accept the goods and bring a cross-action for the breach of warranty. 
(3) If he has not paid the price, he may plead a breach of warranty in réduc- 
tion of damages in the action brought by the vendor for the price." 

The cotopress in question was sold with express warranty by the ap- 
pellee to the appellant; and the latter, after the machinery was recçived, 
set up, and operated, did not elect to rescind the contract on account of 
any breach of the warranty, and return the property, but retained it, 
and operated it; and, when sued for the unpaid purchase money, seeks 
how, in this suit, to recoup on an alleged breach of the warranty in the 
contract of sale of the press. This he may do; but he may not claim 
spécial or consequential damages. At section 898, Benjamin on Sales, 
says: 

"Buyer may set up def active quality of warranted article in diminution of 
price, but not to claim spécial or consequential damages." 

The same author states the gênerai rule that an action for damages lies 
in every case of a breach of promise made by one man to another for a 
good and valùable considération. 

Before going into an examination of the testimony of the witnesses as 
to whether the alleged breach of warranty is established by the proof, 
we may look briefly at the case upon the acknowledged facts as they apr 
pear in the record. The sale of the compress and machinery was made 
on the Ist day of August, 1887, for the price of $12,000. In Novem- 
ber of that j'ear the press and machinery was put upunder the direction 
of appellee, and operated by appellant; and 733 baies of cotton were 
compressed on it the fall of that year, On the 4th day of Januaryv 1888, 
one-half the purchase money was paid in cash, and notes and mortgage 
given for the other half of the purchase money, — one note for $1,000 
and one for $5,000, — due, respectively, in «ix months and one year, 
with interest at 7 per cent.; and on the sa^ae day the appellant com- 
paiiy, through its président, gave the following certificate: 

"Hazlehuest, Miss., January4th, 1888. 
"This is to certify that we purehased a press from the Boomer & Boschert 
Compress Co., of Syracuse, N. Y., and we cheerfully recommend the same as 
being a practical machine for compressing cotton in every respect. We can 
also say that Mr. G..B. Boomer, président of said company, is a gentleman 
With whom it is a pleasnre to do business. 

"HÀZLBHTJKST COMPEESS & MÀNUFACTUKINQ Oo. 

"I. N. Ellis, Président." 
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And again,;iûletter of November 27, 1888, Ellis, président of appel- 
lent Company, says: 

"Two nuta çin the screw of tbe press hâve broken. Our press, up to this 
break, has been doing good \york, but, owing to yellowfever in the earlypart 
of the seaàoa, and @hort cotton crops, we hâve not done the business we ex- 
pected. * * * Owing to thèse causes, we will not be able to pay you 
more than $2,500 on the notes we owe, and ask that you tavor us and extend 
balance to Jaiiuary, lti90. : I hope you will be able to accommodate us in 
this matter, as I feel sure you will get your money at the end of anotber 
year." 

The request for extension was repeated in letter of December 24th, 
upon same grpunds, and granted in letter of appellee of December 28th. 
The note for $1,000 was, paid; the other remains unpaid, except as to 
$600 paid on January 4, 1889. It was not until January 28, 1890, in 
letter of that date, addressed to appellee, that the appellant gave any 
notice or made any claimi that the guaranty in the contract of the sale 
of the property had not been made good, and that it claimed any thing 
as damages for breach of the guaranty. Now, in the face of such facts, 
can a court of equity do otherwise than look with some distrust upon 
such a défense, coming under such circumstances, and at such a tinie? 
The appellant had fuU opportunity to make any test of the compress it 
desired, and there is no suggestion of deceit or fraud on the part of ap- 
pellee to prevent a test. During the season of 1887-88, 1,156 baies of 
cotton were compressèd on the press; during the season of 1888-89, 
4,031 baies were compressèd on it; and, as we hâve already seen, in 
the fall of that year, and before ahy part of the purchase money was 
paid and the notes a,nd mortgage given, there were compressèd upon it 
733 baies of cotton. The contract of sale between the parties seems to 
contemplate a teSt and trial, for it provides: "When the press has per- 
formed its work in a successful mahner, half cash is to be paid, and the 
balance in two equal payments." Making the payment of half the pur- 
chase money and giving notes and mortgage for the other half is, in 
effect, saying that the press had performed its work in a successful man- 
ner; and, to say the least, raised a presumption, more or less weighty, 
that there was no counter-claim for breach of warranty. This presump- 
tion is made stronger when an extension of the time of payment of the 
balance due was afterwards asked by the appellant, and granted, with 
no notice or suggestion of any claim that the warranty of the press had 
not been complied with, or that the appellant had a claim for breach of 
warranty. This would seem little short of conclusive against the claim 
of the appellant hère in this case; and yet the courts bave not held it to 
be conclusive, but hâve allowed parties to explain and show why it is 
that they kept back their claim, and performed acts which, withoutex- 
planation, are inconsistent with the existence of such claim. Aidtman 
v. Wheeler, 49 lowa, 647. The burden is upon appellant, not only to 
show by proof the alleged breach of thé warranty, but also to explain 
its conduct in the particulars named, and show why it should not be 
taken to be conclusive against it. 
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Passing now to the terms of the guaranty, and the évidence relied on 
to establish its alleged breach, the first is that the press is déficient in 
power, and will not work to a power of 800 tons, as guarantied. There 
were a number of witnesses who testified for appellant upon this subject. 
None of them seemed to be men of scientific knowledge and experi- 
enced in mechanics; and the mère opinion of such witnesses is not en- 
titled to great weight. It is put rather by way of argument that the 
power is not sufiicient, and would not kill the spring in the cotton, as it 
is called, and the rebound would break the ties on the baie, and there- 
fore the alleged want of power. It is not shown that this breaking of 
the ties was not the resuit of unskillfulness in the persons employed as 
tiers, and in the want of skill and care in the handling of the press by 
the manager. The évidence shows that Trotter, in charge for appellant 
at the beginning of the opération of the press, did nothandle itcarefuUy 
and skillfully, but that he ran it together with great force, and " locked 
the nntsj" as it is called; and Cook, who operated the press as engineer 
and manager in 1888, speaking of the marks on the indicator, says : 

"Mr. Boomer impressed upon me that the apper mark, which inclicated 900 
tons of pressure, was the limit of absolute safety; that you couM go there a 
tbousand times with absolute safety, but not beyond tbat." 

Then to the question, "Did you ever run it beyond the point that he 
indicates as the point of safety ? " he answered , " Sometimes I did , though 
to a very slight extent." So that this compress of 800 tons' pressure was 
operated at its maximum, 900 tons, and above, which must hâve re- 
sulted in overstrain and injury to the press. It must be borne in mind 
that this was a light, and comparatively a cheap, press; that it required 
careful and skillful handling; and it is not established by the proof that 
it had a fair and just trial in the hands of those whom the appellant put 
in charge to operate it. 

The same may be said as to the adjustability of the press, and as to 
its capacity to compress cotton at the rate of 60 baies an hour. Appel- 
lant's proposition is that the press, to meet the guaranty, should compress 
cotton at the rate of 60 baies an hour for a day of 10 hours. But such 
is not the guaranty in terms; and, considering the circumstances in 
proof, — the contemplation of the parties when it was agreed to put up 
this compress at Hazlehurst, — it is but a reasonable construction of this 
part of the guaranty that, under favorable conditions, it would compress 
cotton at the stipulated rate for a limited period of time. And it is not 
established by the proof that it has not and will not do so; in fact, there 
has been no test of the press in this respect to this day. Much of the 
testimony is in relation to other presses, — one put up in Demopolis, Ala. , 
and one in Greenville, Miss., — and this testimony is not incompétent 
when it is shown that thèse presses were of the same make and pattem, 
and were operated under similar circumstances and conditions. Boomer, 
however, testifies that the press put up for Webb at Demopolis, and about 
which he (Webb) testifies, was the first press made by bis company of 
that pattem; and was an inferior press to those put up and operated in 
Hazlehurst and Greenville, Miss. A namber of witnesses testify about 
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the Greenville press, as to its want of power and capacity to compresg 
cotton at the rate guarantied; but it is showii also that the demand at 
that point was for a compress that would compress cotton baies much 
above the average weight, — some of them running over 760 pounds in 
weight. Manifestly the press was iiot adapted to cotton baies of sueh 
size and weight, and the parties took that view of it themselves, and pro- 
cured from the appellee a heavier press of 1,500 tons' pressure, better 
adapted to the size of the baies and the volume of business at that place. 
It isolear from the testimony that the parties contemplated a compara- 
tiyely iight-made press, and it is vain and unreasonable to expect from 
such a compress the service obtained from heavy presses of great power, 
costing two and a half times as much money. The évidence does not 
satisfa,ctorily establi^h the alleged breach of warranty, nor does it estab- 
lish the bonafides of the claim for breach of warranty, but leaves it to 
the imputation that it was an after-thought. It foUows that the judg- 
ment and decree of the court below is affirmed, with costs; and it is bo 
ordered. 



Parlin et al. v. Stonë et al. 
(Circuit Court, W. D. Missouri, W. D. June, 1880.) 

l. EsToçpBL IN Pais— False Eeprbsbntations— Moetg4ges. 

An owner of lands who induces hia oreditor to accept as securîty a mortgage 
theréon from à thlrd person, by representing that the third person is the owner, is 
estoppe^ to çlaim the lands as against the lien of the mortgage. 

i, EQDITT— RErOKMATlON OF INSTRUMENTS. 

When a ttiortgige shows on its face that the considération moved from a certain 
person, and it appears that hls aame as mortgagee was omitted by mistake, equity 
will reform the instrument by inserting his name. 

In Equity. Bill to reform and fpreclose a mortgage. 

,TFb<erS:<fc ^«s/ow, for plaintiffs. 
Botsford & Williams, for défendants. 

McCeaby, J. This cause has been argued and submitted for final 
decree upon the merits. The plaintiffs bring their suit in equity to re- 
form and foreclose a mortgage. The foUowing are the material facts 
established by the proof : (1) Défendant John L. Stone was indebted 
to plaintiffs in the sum of about $1,600, part of which was his individ- 
ual debt, and the balance was the debt of John L. Stone & Co. (2) This 
indebtedness was partially secured by collatéral notes turned out by de- 
fendant^. (3) Plaintiffs called upon said John L. Stone for additional 
security, and after some negotiation itwas agreed that they were to bave 
a mortgage on two tracts of land. (4) The défendant John L. Stone 
represented to the plaintiffs that one of the said tracts of land was de- 
fendants' property, and that the other tract was the property of his son 
Jeremiàh Stone, and of record in his name. (5) Relying upon thèse 
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représentations, the plaintiffs accepted two mortgages, one of which was 
executed by défendant John L. Stone, and the other by défendant Jere- 
miah Stone; the latter being the mortgage sued on in Ihis case. (6) The 
représentation of said John L. Stone, that the title to one of said tracts 
was in his son Jeremiah Stone, was not true in fact. The title to said 
tract was at the time in said John L. Stone, who had executed a deed 
to his son Jeremiah, which had never been delivered, and has never 
since been delivered, but has probably been destroyed. (7) In execut- 
ing the morigage sued on, the names of the plaintifiFs, as mortgagèes, 
were omitted by mistake. 

Upon considération of thèse facts, and the law applicable theretb, I 
bave reached the foUowing conclusions: 

1. Thàt plaintiffs are entitled to decree reforming the mortgage sued 
on, by inserting the names of plaintiffs as mortgagèes, in accordancè 
with the intention of the parties to the instrument. It is insisted by 
coûnsel for défendants that, inasmuch as no grantee is named in the 
mortgage, the instrument is void, and the defect caûnot bé cured by 
paroi évidence. This point is not well taken, since it appears upon the 
face of the mortgage itself that the considération for the mortgage moved 
from the plaintiffs; that it wàs given to secure a debt due to them; and 
that the omission to fill the blank left for the insertion of thé names 
of the grantees, with the names of plaintiffs, was a mère oversight. 

2. Inasmuch as the défendant John L. Stone, by his acts and repre^ 
sentationé, induced plaintiffs to believe that the land in controversy had 
been conveyed to Jeremiah Stone, and inasmuch as, acting upon Ihat 
belîef, the plaintiffs exténded the time for the payment of their debfr, 
and took a mortgage uponi said land executed by said Jeremiah Stone, to 
secure the same, John L. Stone is estopped to claim the land as against 
the lien of said mortgage. This, upon the doctrine of estoppel m pais-. 
It would be a fraud upon the plaintiffs to permit said John L. Stone novr 

•to deny what by previous déclarations and conduct he asserted, when on 
the faith of his représentations the plaintiffs bave acted. A person hav- 
ing title to real estate, who represents another as the owner, and thereby 
induces a third party to accept from that other a conveyance by deed or 
mortgage for a valuable considération, is in equity bound by such con- 
veyance, and is not permitted to set up his own title against it. Rice 
V. Bunce, 49 Mo. 231; Story, Eq. Jur. § 385; Sweaney v. MaEory, 62 
Mo. 485; Hart v. Giles, 67 Mo. 175. 

3. Inasmuch as the plaintiffs hâve received and collected certain col- 
latéral notes assigned to them as security for this debt, an account should 
be taken before a master or otherwise, as the court may direct, to ascer- 
tain the sum due the plaintiffs, and decree should be rendered reforming 
the defective mortgage, and foreclosing the same as against ail the de- 
iendants, including the said John L. Stone. The other défendants 
named, who are subséquent purchasers, are dearly shown to hâve pur- 
chased with notice of plaintiffs' equities. 
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Baxdwin V. Rosier et al. 
iCtrowU Cvurt, D. Imoa. May, 1880.) 

Infasot— AToroASOB of Mortoaob— Riohts of Thikd Pbbsonb. 

In fi suit to foredose a mortgagre given by an "infant the défense of Infancy is 
Personal to' the mortgagor, and cannot be set up by à subséquent Henholder. 

In Equîty. Bill to foredose a mortgage. 

Brown & Dudley, for plaintiflf. 

/. W. Rôgers & Son, for défendants. 

McCeary, J., (oraJly.) tins is a bill to foredose a mortgage executed 
by the défendant Rosier to the plaintiff to secure a promissory note. 
The défendant Rosier seeks to avoid the contraot sued on by pleading 
hifl infanoy at the tjme of its exécution. The défendant Davis holds a 
subséquent lien on the premises mortgaged, and he joins with Rosier in 
his answeri and pleads the infancy of his co-defendant, Rosier, as a dé- 
fense. Tq thia answer, bo far as Davis is concerned, the complainaut 
excepta. The contractof an infant is not necessarily, void, but only 
voidable, since the infant has an élection to avoid it during his, minor- 
ity,and aSirm it after reaching hismajority. The privilège of avoiding 
his acta or contracts, whenthey are voidable only, apd not absolutely 
void, is Personal to the infant, and one which no one can exercise for 
him, except his heirs or légal représentatives. A person, not a party to 
the contraot,. cannot take advantage of the infancy pf the parties to it. 
It is a Personal privilège. Schouler, Dora. Rel. (2d Ed.) 5S4, 535. I 
am of the opinion that the défendant Davis cannot set up as a défense 
the infancy of the défendant Rosier. The exceptions to his answer are 
therefore sustained. 
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(Circuit Court <ifAt)peals,Fifth Circuit Deoember 7, 1891.) 

StoBSBATH C0MPANIB8.^N0H-DEI,IVBRY OF MeSSAOB— MeASUBB OF DAMAOBS. 

Plalntlff, antioip^tlng a héavy décline in the inarket prloe of certain corporate 

' ' stock, and dëslring tb speculate in the saine by selling on the ezchangre bef ore the 

• 1 décline beg^n, andthereafter purchasing at a lower figure, delivered to défendant 

telegràpb company, in Columbus, Miss. , a message to his bro'kers in New York city 

r'' tO'^ell a certAiti'nnmberof Phares. The message was not deUv«red totbe brokers 

il; nntileightdayslater, during whicb time the stock haddropped from $73 to $55 per 

, , abare. PlaintiSln faot haà no stock to sell, but kept wlth bis brokers seourities, 

"' on the strehgtn'of which tll6y Wbuldhaviâsold the stock on exchange, and bought 

.■ -, ■ again on plaintiS's or^eç. ^ P^M, in an action against the telegraph company to re- 

cover tbe ditferencé in priée bètWeèn the stock at the tlme the ipeasage sbould bave 

been dellvered, and the time it aotually was delivered, that the damages were too 

remote, uncertain, and spéculative, and there could be no recovery therefor. 46 

Fed. Rep. 40, afarmed. 
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Error to the Circuit Court of the United States forthe Eastem Division 
of the Northern District of Mississippi. 

Action by E. Cahn against the Western Union Telegraph Company to 
recover damages caused by delay in delivering a telegraph message. 
Judgment directed for plaintifif for nominal damages. Plaintiff brings 
error. AfiBrmed. 

E. H. Bristaw, for plaintiff in error. 

T. L. Bayne, Geo. Denegre, and Y. L. Bayne, Jr., for défendant in 
error. 

Before Paedee, Circuit Judge, and Locke and Bruce, District Judges. 

Bruce, J. This is a suit brought in the court below by the plaintiff, 
who is appellant hère, against the défendant telegraph Company, appel- 
lee, for damages for an alleged breach of contract and duty on the part 
of défendant in failing to deliver in due time a télégraphie message from 
plaintiff to his brokers, Latham, Alexander & Co., in New York city. 
The message was in thèse words: 

"COLUMBUS, Miss., Feb. 20tb, 1890. 

"To Measr». Latham, Alexander & Co., New York, N. T.: Sell 200 Ten- 
nessee Coal and Iron. [Signed] £. Cabn." 

Plaintiff avers in his complaint — 
"That said message was delivered to and received by the agent or operator 
of the di'ffndant at its office in Culumbus, Misa., on or abput 7 o'cluck p. m., 
on Thursday, the 2Uth day of February, 1890; ♦ * * that, anticipating 
sn early, rapid, and lieavy décline in the value and price of the stock of the 
Tennessee Coal & Iroa Company, and desiring to sell 200 shares of said stock 
bel'ore the décline began, with a viewof purchasing later on tliesame number 
of shares whnn the price and value thereof liad reached a mnch lower figure, 
thereby realizinjï the différence in the market value thereof at the time of 
sale and repurchase, and knowing ttiat Latham, Alexander & Co. beld said 
stock, and would sell the same on his accuunt, repaying themselves eut of the 
money of plaintilT in thelr hands, and would, at the option of the receiver Or 
purchaser, deliver, before a quarter past two o'clock on sarae day, said stock 
certiflcate and power irrévocable in the name of witness, or guarantied by a 
memlier of tlie New York Stock Exchange, or a f riend represented at the ex- 
change, residing or doing business in New York, or by traiisfer of said stock 
as provided by the constitution and rules of the New York Stock Exchange, 
plaintiff delivered said message to the défendant, to be transmitted to New 
York, to be delivered to the s»id Latham, Alexander & Co.; that, if said mes- 
sage had been transmitted and delivered in due time, the said brokers would 
bave made the sale on the 2Ist day of February, at $73 per share." 

But plaintiff avers — 
"That said message was not promptly transmitted and delivered as agreed, 
bot by the gross negli<!ence of défendantes servants and operatives in cliarge 
of the same it was delayed, and not delivered until the 2hlth day of February, 
1890, when said stock had fallen in price to, and was selling in the market at, 
$55 per share, thus taking several times longer for its transmission and de- 
livery than it required in due course of mail from Columbus, Miss., to New 
York city; and that the cause of the delay and non-delivery of said message, 
plaintiff avers, was neglij;ence of the defendant's operators and servants. 
* * * Wlieiefore |)Iaintiâ sues and douia.nds judgment for $3,451.66, and 
costs." 
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To tlïis déclaration there are several pleas: (1) The gênerai issue, not 
guilty, (2) That the message mentioned in the déclaration was a night 
message; and that plaintiff failed to présent claim for damages to de- 
fendant Company within 30 days, as required by the régulations of the 
Company. (3) Défendant sets up contract with plaintiff that no claim 
for damages should be valid unless made within 80 days after the mes- 
sage was sent, and that the plaintiff failed to présent his said claim. 
(4) Défendant sets up contract that sender of message should not claim 
damages beyond a sum equal to ten times theamount paid for the trans- 
missitoû iof the message, and pays into court the sum of five dollars, — 
amount of its alleged liability. (5) That sald défendant dénies that 
said plaintiff had in the possession of said Latham, Alexander & Co., 
or in t3ie possession of any olie else, subject to their control, 200 shares 
of the sstock of the Tennessee Coal & Iron Company, at the time of the 
sending'of said message; and avers the fact to be that it was the inten- 
tion of the plaintiff that said brokers, Messrs. Latham, Alexander & Co. , 
should prétend to sell the amount of stock so named in telegram to be 
deliyered ôi' subject to delivery on the 21st daj»^ of February, 1890; but 
the reàl intent of àll thé parties to sàid transaction was to speculate on 
the rise ôr fall of sàid stock, without any intention of selling or deliver- 
ing the same, but, when called for, to settle the différence between the 
contract priée and the market price on the day when called for, — that is 
to say, a settlfeiheut on margins. Wherefore said défendant says that 
said transaction was illégal and void, and this it is ready to verify. Rep- 
licatious are filed to second and third pleas; issue joined in fifth plea; 
issue, in short, by consent to replication to the third plea. The case 
came on for trial before a jury on the issues presented on the pleadings, 
and, aftèr hearing the testimony, plaintiff filed his motion for a peremp- 
tory instruction to the jury charging them that they shall find a verdict 
for the plaintiff for the sum to which he is entitled on the facts in testi- 
mony, which motion, after arg^iment by counsel pro and coh, was by the 
court overruled and refused, to which plaintifl then and there excepted; 
whereupon the défendant filed its motion for a peremptory instruction to 
the jury chargipg them that they shall find a verdict only for the amount 
of the telegram on the facts in testimony, and, after argument, the court 
gave the instruction found in the record. The charge is, in effect, "that 
the plaintiff cannot recover;, the claim for damages is too remote, uncer- 
tain, and spéculative, and will not be allowed by you in your verdict." 
To the giving of the charge the plaintiff excepted. The verdict of the 
jury was. for 32 Cents and three^fourths of a mill, to which the plaintiff 
excepted, and tenders his bill of exceptions, embodying ail the testimony 
and the rulings and order of the court. 

The assignment of errors, as far as necessary to be hère stated, are: 
The court erred in giving the instruction to the jury as to the measure 
o^damages in the cause. The circuit court erred in refusing to givethe 
spécial instruction asked by plaintiff. The question, then, is, did the 
court err in instructing the jury on the trial of the cause that the claim 
made by the plaintiff for damages is too remote and spéculative to be 
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allowed by the jury in its Verdict? A liumber of Cases are cited by the 
counsel for appellee to suètain the ruling of the court, among which is 
the case of Telegraph Co. v. HaU, 124 U. S. 444, 8 Sup. Ct. Rep. 577. 
In that case the message was to buy, and not to sell, as in the case at 
bar. It was dated December 9, 1882, and should hâve reached the 
sendee at Oil City, Pa., at 11:30 a. m. that day, but the message was 
not delivered until the exchange had closed for the day, so that Hall 
could not purchase the petroleum ordered by the plaintiff ; and that at 
the opening of the board the next day the price had advanced from 
$1.70 per barrel, the price on the previous day, to $2.25 per barrel, at 
which price HaU did not deem it advisable to make the purchase, 
ànd did npt do so. The message was, "Buy ten thousand, if you 
think it safe." The court held there could be no recovery, because, in 
point of fact, the plaintiff had suffered no actual loss, and the court say 
at page 454, 124 U. S., and page 580, 8 Sup. Ct. Rep.: 

"It is clear that, in point of fact. the plaintiff had not suffered any actual 
loss. No transaction was in fact made, and, tliere being neitlier a purchase 
nor a sale, there was no actual différence between the sums paid and the 
sums reoeived in conséquence of It, which could be set down in a profit and 
loss accôunt. Ail that can be said to hâve been lost Was the opportunity of 
buying on November 9th and of making a profit by sellingon the lOth; the 
sale on that day being purely contingent, without anything in the case ta 
show that it was even probable or intended, mucb less that it would hâve 
cer tain ly taken place." 

The case at bar is the counterpart of the case cited. The order was 
to sell 200 sharesof stock, but by the faultof the telégraph company this 
order waS not delivered to appellânt's brokers in New York, as it should 
bave been,' on the morning of the 21st, and not until the 28th; and 
there was no sale of the stock on the 21st, or on any subséquent day. And 
it may be said hère, as it was there, "ail that can be said to bave been 
lost was the opportunity to sell" at a higher price on the 21st and buy 
«t a lower price afterwards. The claim in the case at bar goes much 
beyond any rule of damages in any of the cases cited. It is not for the 
•différence in the price of the stock between what it was on the 21st, 
when the order to sell should bave been received by the brokers in New 
York, and what plaintiff actually sold for on a- repeated order and ho 
sale on any subséquent day, not even on the 28th, when the order was 
received, but not acted upon, by plaintiâ's brokers. In the case cited, 
which seems to be quite elaborate, the court, at page 455, 124 U. S., 
and page 680, 8 Sup. Ct. Rep., goes on to say: 

"It is well settled, since the décision of Masterson v. Mayor, eto., 7 Hlll, 
'61, that à plaintilï may rightfully lecover the loss qf profits as a part of the 
damages for breach of a spécial contract, but in sucb a case the profits to be 
recovered must be such as would hâve accrued and grown out of the contract 
itself as the direct and immédiate resuit of its fulHllmerit. In the language 
pf the suprême judicial court of Massachusetts, in Fox y. Harding, 7 Caaii. 
-516 : ' Thèse are part and parcel of the contract itself, and must hâve been in 
the contemplation of the parties when the agreement was entered intb; but, 
if they are snob aâ would bave been realized by the party from other inde- 
^endent and collatéral undertakings, althoùgh entered into in conséquence 
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and on the f aith o£ |;J^e pfnncipal contract, then they are too nnoertajn and re- 
mote to be taken intp CQnsideration as a part of the damages occasioned by 
the breach o( the éQiitràct 1?^ the suit^'" 

Counsel make a Bomewhatvigorous ^ttack on the souQdnessof the dé- 
cision in the case of Tdegraph Co. v. Hall, and say it will never be ap- 
plied beyond the facts in that particular case. However that may be, 
we find it cited by the! suprême court of the United States approvingly 
in the case of Howard v. ManufaciurinffCo., 139 U. S. 205, 11 Sup. Ct. 
Eep. 500, where it was held — , , 

"That in an action to recover the contract price for putting up mill ma- 
chinery ^nticipated protiits of the défendant, resulting froiu grinding wheat 
into âuiiirand selling saine had the mill béenconipletedat the date spécifiée! in 
the cChtract, cannot bé recovered by way oi damages for delay in putting it 
up." 

And in that case Justice Lamar, speaking for the court, at page 206, 
139 y. S., and page 603, 11 Sup. Ct. Rep., says: 

"The gronnds upon whjch the gênerai ruie of excluding profits in estimât» 
ing damages rests are (I) tliat in the greater number of cases of suuh cx- 
pected profits are too dépendent upon numerous uncertain and changing con- 
tingencies to constitute a definiteand trustworthy measureof actual damai;es; 

(2) becansesuch line of prufits is ordinadly reniote, and not, as a matter of 
course, a direct and immédiate resuit of the non-fulHUtiientof the contract; 

(3) and becausa most frequently the engagement to pay such line of firotits, 
in case of defauit in the performance, is not a part of tlie contract itself, nor 
can it be implied from its nature and terms." Citing Télegraph Co. v. Hall, 
and other authorities. 

We think the case at bar falls within the principle of the case of 
Tdegraph Co. v. Bail, and much authority is cited, in Jine with that dé- 
cision, 80,t|)Bt we do not see why that should nothetakenassetUedlaw; 
at least the case is binding upon us. 

Agajn, the plaintiff ordered the saJe of 200 shares of Tennessee Coal & 
ïron stock,-^not his stock, which he held or owned, for he does not claim 
to bave held or owned any such stock a.^ the timeofthis transaction; but 
itissaid his brokers, Latham, Alexander.&Cp., hadttie stock, — noteven 
that they had it and owrned it, but, as the witnesses l^atham and Alex- 
ander botfa say, in answer to interrogatory 15, (apd it may be noticed 
in pîissing that the answers of thèse twp \vitnesses to this interrogatory, 
and to most of the other interrogatories, are in the sanie identical words, 
and notable for the statement of conclusions ratherthan làcts:) 

"If Latham, Alexander & Co. hfid reeeived the said teiegram of E. Cahn 
when it should bave beep delivered, tljev would hâve execut«'d the orUer 
witliin coiitHined, aiid sold fqr hira 200 shares of stock, pf the Tennessee Coal 
& Iron Cp., and would liave supplied stock in their pnssëssiim for delivery on 
acpoiint of the sale, accoriiingtothecustomôf the New York Stock Exchange» 
if said Cahpdîd not own the stock." 

There is at least some obscurity in the meanirig of this answer, and 
the cohstîtutîbn and rwlês of the New York Stock Exchange are not in 
the réçpi"d,, 4ii,d we Ka^ve not the opporïùnity of referring totheœ. The 
fact is, howeyerj cpnceded that Cahn did pot hold or pwn the stock in 
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question at thie timeof tbeorder to sell on February 2l3t, nor dîd be 
hâve money in the handsof his brokers at the time to purchase tbe stock. 
Latham and Âlexander again both testiâed, in answer to tbe same ques- 
tion, in tbe samewords: 

"Latham, Alexander & Co., on the 21st 6t February, 1890, did not hold 
for E. Cahn any stock of the Tennessee Goal&lrOn Co. Latham, Alexan- 
der & Co. did not hold for E. Cahn any money on deposit with which to buy 
or seli stockj but they did hold for him securities sufflcient to warrant them in 
making the sale of said stock as directed bad the message been received op 
tbe mprnjDgof Februf^ry 21, 1890." 

Appellant could doubtless bave gone into the market and bought tbe 
stock for présent or future delivery, could hâve authorized bis broketsto 
do it foï hita, or they could supply it tbemselves, as they testify tbéy 
•troùld bave done bad tbey réceived the brder; and, if so, and Cahn bad 
paief dr become liable for the market price Of thé stock that dayy'tbéte 
would bave been no profit to him in the transaction» and thereforenô 
damage. If, by supplying the stock, Latham and Alexander mean that 
their firm would hâve îoaned it to him,.then bis case is that, by the al- 
ieged négligence of the défendant company, he was prevented Irom bor- 
rowing 200 shares of Tennessee Coal & Iron stock, and selling it on tbe 
21st of February at its maïket pride on that day, and buying the same 
number of like shares of stock on the 28th, or on a subséquent day, 
when the market price bad fallen; and sosufFered a lossoftbe profits he 
would hâve made if he bad borrowed, eold, bought back, and returned, 
the, stock to bis brokers. Manifestly, in such a transaction— or, rather, 
Wantof transaction — ^the alleged damages are too uncertain, remote,;and 
conîiiigént to constitute a proper basis for a recovery. I 

It is insisted that an order, and delivery to au agent of a télégraphie 
•çompany for transmission, to sell shares of stopk, under the circumstahces 
of tbe transaction in question, implies and means an order to buy to 
"cover," as it is called; and that such will be held to bave been within 
the knbwledge and eonteùiplation of the parties, tbfe plaintiff (appellant) 
and thé a^pellee, (télegràpb cijfajpany.) Télégraphie cdmpanies transmit 
and deliver messages, for bire, touching business or othex relations of the 
persons who employ them. It is not likè contracts between persoiié for 
the building of structures, erecting mâcbinery, or èven for the delivery 
of goods, in ail of which classes of cases much dépends upon what 
niiay be considered td bà!ye been fairly and justly within the coritènapla- 
tibtoof'tbé parties wHèïi the contract wfls madfe; and it niày be ques- 
tioned whéther an order to sell 200 shares of a given stock delivered 
tô a tèlëgrapb operator for transmission over bië line w'ould imply 
knowledge on bis part that an order to purchôse the samé number of 
shares of same stock wbuM surely follow. It is said that Scott, the 
telegraph operator at Columbus, Miss., was informed and well knew 
the pùrposé and object of the mesëagéi but he says in his déposition : 

"I uhderstood It wàs an order to Mess. Latham, Alexander & Coi to sell 
200 shàVe's bf Tennessee Coal 4; -lion,— |uat what appears on the face of tbe 
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Bût, e pen if he (Scott) was fatniliar with transactions of tliis cbaracter 
made iàîthe stock exchânge in New York, his company could hardly 
be held respoklsible on account of such knowledge possessed by one of 
its employés. But, even if it could be conceded that an order to sell 
implied an order to buy^tbe question remains uncertain as to when 
such an order to buy wpuld be given for exécution. That would, in 
the nature of things, dépend: upon the market, and upon the buyer's 
judgment of the market. Agaiu, the légal, if not the only, presump- 
tibh wôuld be that Cabn was ord€ring thé sale of his own stock, and 
not that he contemplated the sale of something he neither had nor pro- 
posed to acquire, with ,no ; intetjtion that in the sale ordered an actual 
.deliveryof the stock iwa,s to be, made, fpr such presvimption wpuld in- 
yolye a violation of the law as it bas, been held in soineof the highest 
courts ;in the country. In any view of the case, we perceive no error 
in the charge to the jury in the court below and the judga^ent is af- 
.firmedi and it jis SQ ordered. , : . 



1 ; GaUSS ». ScHRADEB. 

{Ciràu/U Cpwrt, S. D. HUnots. May, 1881.) 

Banebcptot— Partnebship and Individoai. Debtb. 

A pai^tnership being unable to $ay a note upob wbicb it became llable by a part- 
qership iod^rsement, Its xçembers signed, as individuals, an ^greement with the 
créditer for an extension ,of time, agreeing to convey to him beiore the expiration 
thereof certain lands, vriHëii Hero to be sold, and any excess after' payment of tho 
debt tùrned ovér to the partners. Held, that the agreement ijietely provided a se 
curity for l;he original partnership debt, and on the subséquent banliruptoy of the 
firm and its members the' âebt was proTtible against tue partnership, and not 
against the individuals. i ; i 

, ■ In Bankruptcy. On appeal from the décision of the district court that 
jthe plaintiffs claim was provable against the partnership, and not against 
the estate of a partner. 
•< W. 0. JEtte^ner, for creditpr. . 
F, A. McConaughy, for assignée, , 

. DrtjmmonOj J. Moritz J. Dobschutz and Joseph Abend were part^ 
ners in buSrines?, and became indebted to the plaintiflF on theirown note, 
«smakers, for $4,500, upon which some payments were made, leaving 
about $3^000 due, and on.,two notes given by Jackçon & Browson of 
$3,000 eacb, and indorsed by Dobschutz & Abend. The latter became 
bankrupts as partners and as individuals, a deçree in bankruptcy was 
jrendered against them, and an assignée appointed; and the plaintiflf 
claims the iïidebtedness on the two notes which the bankrupts had in- 
dorsed was provable against the separate estate of £)obschutz. The dis- 
trict court decicle(i that it was a partnership debt, and was provable, not 
against the separate, bût against the partnership, estate. From this de- 
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cision Gauss bas appealed to this court, and in conformity with the stat- 
ute bas iiled a statement of the case in the nature of a déclaration, to 
which a demurrer has been interposed by the assignée; and the question 
in the case is whether the, décision of the district court is right, or 
whetber it is compétent for the plaintiff to prove bis claim against the 
individuel estate of Dobscbutz. The controversy mainly grows out of a 
contract which was made between Dobscbutz and Abend and the plain- 
tiff on the 13th of August, 1875. It seems that the bankrupts at that 
time wéte not able to pay the amount that was due to the plaintiff, 
eitber on the note of which they were the makers or on those on wbich 
they wieré the indorsers; and the plaintiff was willing to extend the time 
of payment for two years, provided security were given him. Tbere 
seems to he' no controversy that the indebtedness on ail thèse notes of 
the bankrUpts to the plaintiff was apartnership indebtedness; that is in- 
ferable from the statements contained in the déclaration. The contract 
between thé parties, referred to was under seal> and signed by eaoh of 
them iqdividually. It set forth that the plaintiff held thèse notes 
against the, bankrupts, and it admitted that the bankrupts were respon- 
sible as jwell on the notes which they had indorsed »b on that of which 
they were the makers, and it then proceeded to state that in considéra- 
tion of this, and to secure the plaintiff against loss, the bankrupts agreed 
to convey to the plaintiff, on or before two years from the date of the 
agreement, certain real estate which was described. By the contract the 
plaintiff agreed to wait for two years on the bankrupts, and to give 
them that time to find a purchaser for theproperty, and when the 
property was sold be was to receive enough to pay whatever was due to 
him, and turn over the balance to the bankrupts. The déclaration al- 
lèges that this conveyance was never made to the plaintiff. It makes no 
claim for ftny debt due on the note of $4,500, but only for the amount 
due on the other two notes; and it allèges that by this contract Dob- 
scbutz aM Abend bound themselves individually as well as jointly, and 
not as partners or in their partnersbip name, for payment of the two 
$3,000 notes. 

It will be sëen that the agreement to convey the land was not for the 
purpose of payment, and if convey ed it would not bave operated as 
such, but only as security for the payment of the indebtedness, so that 
the effect of the failure ôf the bankrupts was simply that they did not 
give the security which they agreed to give. The resuit was that the 
plaintiff thus gave time to the bankrupts, and the character of the debt 
remained unchanged. It was still a partnersbip debt due from the 
bankrupts tohim. It becomes, tberefore, a question of importance in 
this case, in view of the partnersbip and separate assets of the bank- 
rupts and of the rights of their creditors, to détermine whether it is 
équitable for the plaintiff, as against other individual creditors of Dob- 
scbutz, to prove his claim against him. We bave to look at the case 
upon gênerai principles of equity, and not as to the mère tecbnical right 
of the plaintiff. It is true that this agreement between the parties was 
signed by Dobscbutz and Abend individually, and tbere might be a 
v.48F.no.lO— 52 
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technical liability against them foï not giving the security which they 
had agreed to give; but, as basbeen already said, that did not cbange 
the character of the principal indebtedness, and did not make it an indi- 
vidual debt instêad of a partnërship debt. The theory of the déclara- 
tion iô in accOrdanoe with this vîôw. It ddes not proceed upon a possi- 
ble technical liability against the bankrupts individually, but upon the 
original indebtedness on thé twoindorsed notes. The déclaration aUeges 
that, while the bftnkrupts did not 'make the conveyance w'hich they had 
agfeedi it would hâve been useless if they had, because the prop- 
erty Ivbich was the subject of the agreement was incumbered to its full 
valtei and therefore would ttotanany event bave been available as a se- 
curity to the plaintiff. 

Lobking at this case in its gênerai scOpe and bearing, as it appears by 
the fabtëBet forth in the déclaration, and considering the varions equi- 
ties of >the individnal creditors of Dobschutz, and the oharacter of the 
debt due to the plaintiff^ I think that the décision of the district court 
was rigbt, and that the plaintiff ought not to be pertnitted to prove the 
claim B€*' forth in the déclaration against the individual estate of Dob- 
fichutz,j(ànd therefore tfaati the demurrër to the déclaration in ust be eus- 
■tainedr'' ■ ■■■■■. 



TABSNBY p. TtJBNEB. 
(Olràult Court, JB, S. îOeMgan. Ootober 11, 1880.J 

i. FalDSX^JiNT CONVBIANCBS— fCON8njEKA.TION-^HU8BAND AND Wl?B. 

, WlMin, by direction of a wife, the rént» of her separate èstate are pald to lier 
husbatld Wlth tb« uuâerstandiug that be wtU inveat them for her benoat, this cre- 
, ates adebt sufficlent to oonstltute a valid considération for a subséquent deed from 
himto her, as against tbe claims of other creditors. 

'8. SÀMB'— RBA1>1SÉK DilPOSÏTIONS-^AEGUMÉîiTi^ATifXOiCINoCBBblBIiaTT OF WlTNBSS. 

When a partjr wbo assails a conveyance from husband to wife, as qiade in fraud 
of creditors, ct^Us the l^usband and wife as witnesses, andafterwàrds reads their 
deposiljîonis ifa court, he thereby vèuches for their credibility, and Cannot be héard, 
inargument,tO:questioBth«air'Veraqity. , :. V 

In Bankïuptey. Bill to set aside fraudulent conveyançes. 
Wignep^i fkaper, fot coxnplamant. - . r? 

Camp <fc Bropksmd Qriffm <fc DkUmony for défendant. 

BAXTEBi J; In 1873,' Henry Tumer and wife look up their rési- 
dence in; East :Saginaw. They were apparently in easy circumstances. 
He soon thereaftèracquired title to property, real and personal, worth 
$50,000; i'blîtby several instrumente bearing date from thel3th of March 
to the l'élth of 0ecember; 1877, inelusivej he couTOyed the same to de- 
fendant j hSs' wife, reciting an aggreigate considération! of $58,365. On 
the Slstof Âùgust,' 1878, — eight months and a' halftafteir the exécution 
of the last of'saidt cbnveyances,' — ho filed a pétition in thie district court 
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for Ihis district, praying to be allowed the benefit of the bantrupt law, 
and was accordingly in due time adjudged a bankrupt, and complainant 
was appointed assignée of bis estate, His liabilities as proven amount 
to $1,700, and his assets to $191.50. The assets being insufficient to 
pay the debts, complainant filed this bill for the purpose of having said 
conveyances annuUed, on the ground that they were executed without 
considération, and with the intent to hinder, delay, and defraud cred- 
itors. The défendant has answered, explicitly denying the alleged fraud, 
and affirming that said conveyances were executed in good faith, and 
for the considérations therein recited. The issue is therefore one of fact. 
There is no positive évidence of an actual fraudulent intent in the ex- 
écution of thèse conveyances, or either of tuem; but it is insisted that 
there are badges from which the fraudulent intent ought to be inferred. 
A badge of fraud is any fact calculated to throw suspicion upon the par- 
ticular transaction. But badges of fraud are not conclus! ve; they may 
be explained. Has such explanation been made in this case? In this 
regard no proof has been oti'ered except the évidence of the défendant 
and her husband. They were called and examined by the complainant. 
Their exaniination consumed four days. They were asked a great many 
questions, pertinent and impertinent, collatéral and frivolous, but their 
answers, if true, clearly disprove complainant's case. They say the de- 
fendant owned a separate property in China which yielded an annual 
rent of $5,000, which, by her direction, was paid to her husband; that 
he used this fund so paid to him to pay for the property (or a portion 
of it) in controversy, and took the tiùe in his own name; that in this 
way he became her debtor, and that he honestly and in good faith made 
the conveyances as.sailed by this proceeding in liquidation of his said 
indebtedness. The complainant, however, alter thus takiug and reading 
the dépositions of thèse witnesses, contends that they contain discrepan- 
cies and contradictions which cannot be reconciled, from which he de- 
duces the conclusion that their testimony is false. Is he at liberty to 
thus assail the integrity and truthfulness of his own witnesses? He not 
only took, but read, their dépositions on the trial of the case, and thereby 
vouched for their credibility. But he was not absolutely concluded by 
their évidence. The courts recognize the possibility of surprises in such 
matters. One may without fault examine an unworthy and unreliable 
witness, and afterwards discover that he has been duped and imposed 
on. He is, therefore, not concluded by what the witness may say. He 
may show by other évidence, if he can, that the facts are otherwise than 
deposed to by such witness, or, as in this case, where the évidence is in 
dépositions, décline to read them on the hearing. But he will not be 
permitted to impeach the réputation for truth, or impugn the credibility. 
of his own witness. Greenl. Ev. pp. 442, 443; and 2 Phil. Ev. (4th 
Amer. Éd.) pp. 982, 983. Nor will he be permitted, by argument based 
on the assumption that the witness is interested against him, and is dis- 
bonest, to destroy the effect which the law requires the court to give to 
évidence (as against the party offering it) voluntarily adduced by a pàrty 
to a cause. If complainant believed the dépositions of thèse witnesses, 
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as he nôw contenus, to be untrùe, he ought ndt to hâve read them. If 
falSe, why bfifer them in évidence? What purpose could they subserve 
to be first read and then argned away as being untrue?, The absurdity 
of such a practice is obvious. To tolerate it would but be a waste of 
time. Having introduoed the dépositions, complainant is bound thereb)--, 
unless there is other proof in the record showing the fact to be otherwise. 
There is no such proof, and it loUows that complainant is not entitled to 
a decree on the ground that the conveyances mentioned were niade to 
hinder ànd defraud creditors. 

But complainant urges another ground of relief. He insists that, con- 
ceding the testimony of thèse witnesses to be true, he is entitled to a de- 
cree. They both admit that the rents reàlized from defendant's separate 
property, which constitutes the considération for the conveyances at- 
tacked, were paid to the husband by the wife's direction and request; 
and thereupon it is contended that "when amarried woman, living with" 
her husband, cousants toand permits her husband to receive the income 
of her separate estate," the estate thus received "becomes absolutely his, 
and that he is not answerable to lier for it," and that the receipt of such 
income " is not a sufficient considération to support a conveyance from 
the husband to the wife," as against his creditors, unless there is an 
agreement by hiiii "to repay or invest the same for her." We conçut in 
the proposition as stated; but we think the évidence (if the testimony 
of the witnesses mentioned is to be received as true) brings this case within 
the exception. The rents reàlized from defendant's property were by 
her direction paid to her husband, but it was so paid upon an "under- 
standing" that he would invest the same for her beûefit. This under- 
standing was repeatedly recognized by him. Hé thus became her debtor, 
morally and legally. His obligation to account was enforceable in a 
court bf conscience, and the conveyances made in discharge thereof arei 
supported by a valid considération. Complainant's bill will be dis- 
missed, with oosts. 



Melvillb V. Missouri Rivbb, F. S. & G. R. Co. 
(Circuit Court, W. D. Missouri, W. D. May, 1880.) 

Master and Sbbvant — DuTT TO Emplot Skulful FellôW-Sbevants. 

A company employing helpera to its blacksmiths is bound to see that they are. 
reasonably skillful in tbat work; but tbis duty is disobarged if the foreman em- 
ployinif them exeroised ordinary care therein. 
Same — Negligenob op Fellow-Sebvant. 

A blacksmitb, injured by the careless blow of a skillful helper, cannot recover 
from tbe)rcommo.D master, unless the helper was habitually careless, a(id thatfaot 
was known to the master, and not to the blacksmitb. 
Same— Accidents— EisKS op Emplotment. 

A servant, injured by a mère accident, incident to the work in whioh ha is em- 
ployed, cannot recover from bis master. 

Ât Law. Action for damages for Personal injuries. 
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Keekel, J., (char ging jury.) The case about to be submîtted to you, 
in the application of the principles which must govem it, is of importance, 
and deserves, and I hâve no doubt will receive, careful considération at 
your hands. Melville, the plaintifi" in the case, sues the receiver of the 
Ft. Scott Railroad Company for $10,000 damages on account of injuries 
received while in the employment of the company as a blacksmith. The 
injury for which the damages are claimed is the loss of one eye, which 
was caused, as alleged by plaintiff, by the unskillfulness of a helper or 
striker in the défendant company's employ. The évidence tends to show 
that Melville, on the llth day of August, 1876, wasengaged upon a pièce 
of blacksmith work in the shop of the défendant company. His usnal 
striker or helper being absent, and he, Melville, needing help, he rapped 
upon the anvil in the customary way for help, and one Matoon, a striker 
or helper of an adjoining fire, stepped up to answer the call, The pièce 
of iron had to be bent in order to square it. After having been suffi- 
ciently bent over for Squaring, a flatter was held over the bent part to 
be stricken sidewise by the helper so as to, bring the bent iron plate to a 
square. It is claimed by plaintiff, Melville, that in striking the flatter 
the helper did it so unskillfully that thereby a pièce of iron was detached 
by the blow, which struck and put out his, plaintifi''8, eye. AU of this 
might be true, as alleged by the plaintiff, and yet the company is not 
liable unless the striker was unskillM, applying the term "unskillful" 
to the work for which lie was engaged. If the helper was skillful, and 
struck a foui blow, or even if an unskillful blow did not cause or con- 
tribute.to the injury, the conséquences of such foui blow must be borne 
bj' the plaintiff, and the company is not liable therefor. AU the défend- 
ant com|iany is bound to do is to supply a sufRciently skilled striker or 
helper for the work in hand. It is not liable for neglect or carelessness 
of the helper, unless such neglect or carelessness was habituai, and was 
known, or by the use of reasouable diligence might hâve been known, to 
the company, and was unknown to the plaintiff. The law is that la- 
borers who engage in joint work assume to run ail ordinary risks grow- 
ing oUt of the occupation and work in which they are engaged, including 
acts of skillful eo-laborers. There are no complaints of any fault in the 
tools or appliances furnished by the company. Three questions are to 
to be determined by you : (1) Was the striker or the helper, Matoon, 
■sufïiciently skUlful for the work in which he was eng,aged? (2) Did 
plaintiff directly or indirectly contribute to the injury? (3) Was the 
injury an accident ? The law applicable to thèse several propositions I 
will proceed to discuss in the order in which I hâve stated them. 

Whether striking or helping in a blacksmith shop, or work such as 
bas been testified to, is a skilled profession, to be learned by practice, 
and what amount of skill and practice is required to become a skUl- 
ful striker, is for you to détermine from the évidence. In trying to ar- 
rive at a proper conclusion you wUl carefuUy consider the testiniony 
bearing upon the question, and take into considération, also, the acts of 
the plaintiff. The testimony shows that plaintiff had been engaged in 
•différent companies' shops for five years before the occurring of thç in- 
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jury complained of. Tîie knowledge he must bave had of the work 
iipon which he was engaged, and the araount of skill necessary on part 
of thé helper to aid him; his knowledge of the helpers in the shop who 
could obey his call; his failing to complain,— ail this will be considered 
by you for the purpose of arriving at the conclusion whether Melville 
considered such helpers, including Matoon, sufficiently skilled to aid' 
him; for, had he been dissatisfied, he could bave quit the service of the 
Company at any time. Much has been said about rules and the grad- 
ing of mechanics in well-regulated shops, inapplicable in this case. The 
Ft. Scott Railroad Company had a right to make its own rules and rég- 
ulations i^arding its mechanics and the employment of its hands, and 
if the nianner in which it was done was known to this plaintiff he is 
supposed to hâve acquiesced in it, and has no cause of complaint, 
though such employment and control differed from other similar or lik© 
establishment^. It was the duty of the défendant company to supply 
suitablé helpers, and the plaintiff had a right, in the absence of knowl- 
edge to the oontrary, to présume that helpers employed were sufficiently 
skilled; but this obligation on part of the railroad is fully discharged 
if ordinary eare was exercised by the foreman in the employment of 
helpers. Of this you are the judge under the testimony. To one thing 
I désire to call your attention specially, ând it is this: That if you 
find from the testimony that Matoon was sufficiently skillful for the work 
in which he was engaged, and struok the blow which caused the injury 
negligently or carelessly, the railroad company is uot responsible for the 
conséquences of Such neglect or carelessness. The conséquences of such 
acts niust be borne, as aiready slated, by those engaged in the commoa 
work. 

Passing to the second proposition, — the contributing on part of plain- 
tiff to the injury, — I may dispose of this branch of the case by saying 
that if yoU:shall find from the teslimony that plaintiff, by his own acts, 
materially contributed towards bringing about the injury complained of, 
he cannot recover. 

I now pass to the third and most important part of the case, and in- 
vite youir close attention thereto, namely, to the question, was the in- 
jury received by the plaintiff caused by an accident? It is for you, un- 
der the évidence, to détermine whether the injury received by plaintiff 
was accidentai. If accidentai, the mislortune niust be borne by him 
upon whora it falls. The law furnishes plaintiff no redress. The theory 
is that either a scale or a small pièce of iron waa detached by Matoon's 
blow from the flatter, which flèw into plaintili''s eye, and destroyed it. 
The flattera and hammers hâve been described to you. The testimony 
tends to show that both, when new, are made somewhat rounding on 
their lace; that by the blows both the hammer and flatter are gradually 
flattened, pféseiiting, after considérable use, ragged edges, pièces of 
which by use are detached. It further appears Irom the testimony that 
the strokes, eVeh when most carelully made by the best of strikers, do 
not always fall upon the same place on the face of the flatter. You hâve 
been told by the witnesses how, after long use, flatters wear down to~ 
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oear the edge. You mnst judge from the testimony and expérience how 
many blows it takes to wear out a flatter, the use of flattera generally, the 
number of injuries similar to the one under considération occurring, and 
xieternaine whether what happèned was an accident or not. If you corne 
to the condasion it was an accident, the plaiutiff is remediless, and the 
■Company not liable. 



Pbi€!e V. Prioe et al. 

(District Court, E. D. Virginia. Jnne, 1880.) 

t. BAHKKurrpT— PowBES 0» AS8IÇWEB— Suit in Statu Coubt. 

The assignée of a batikrupt cannot, élthëi' voltmtarily or by senrioe of promis, 
become a party to a suit in a state- court to enf orce a Xiea against the bankrupt's 
lands, exospt by express authority from the bankrupt court, as tbat court, under 
the bankrnptcy act, bas exclusive jurisâiotion over the éntire estate. 

a. SAMB^ESTOPPBiL. 

3ut,i(tlthough the assignée is madea part; without such authority, the bankrupt 
Urnseli cannot, àf ter litigatlne the case dùring flve years tO a final deoree iii tne 
•tatè subi^etne court, hâve an ïnjunctlon In the banki^uptay court against the exe- 
Otttionaf au<didecree. , 

In Bankruptcy- Bill/by Warfield Priée against Tazwell Price and 
others to enjoijj the enforçenjent of a deoree rendered in a state court. 
OOfinatioQ to dissolve a, preliminiary injunction. Granted. 

J^ A. Meredith &nà. E. Barksdale, for i^biintiS. 

Hanshrough & Hansjbrough and Guy & CHUiam, Jfor défendants. 

Hughes, J. In this case a lien créditer filed a hill in a state court in 
September, 1874, to subject; land of the bankrupt's estate bound by 
truèt-deed, and joined the bankrupt and fais, assignée in bankruptcy, 
among others, as défendants. It was compétent for the créditer to do 
so, if he could secure the assignée in bankruptcy as a défendant; but 
the assignée had no légal authority to become such défendant unless by 
spécial order of the bankrbptcisr court; Ihat court having exclusive juris- 
diction over the bankrupt's estate, real as well as personal. See sixth 
clause of section 711, the eighteenth of section 568, and section 4972, 
Rev. St. U. S. Unless express authority from the bankruptcy court were 
necessary to authorize an assignée to be sued in respect to the bankrupt's 
estate vested by law in him, the law of congress giving exclusive juris- 
diction to the bankruptcy court over the bankrupt's estate would be fu- 
tile, and that jurisdiction would be of no avail. The complainant in 
the suit in the state court had no right to call the assignée in bankruptcy 
into that court; nor could the assignée consent to be a party there, ex- 
cept by express order of this court, granting leave. The suit in the 
state court was therefore faulty in its inception. Nevertheless it went 
on to a final decree, and was taken up from that decree by pétition for 
^ppeal to the appellate court of highest resort in the state, and the peti- 
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tion for appeal was unanimously denied by ail the judgeaof that court. 
I do n6t know whether the ' defective inception of the proceeding was 
shown Gfïelied npon by the défense, either in the court belôw or in the 
appell'ate. court. I suppose it was not. The record seetns to show that 
it Was hot: The cause seems to hâve been determined in the state court 
on its merits, and the question of jurisdiction as to thé assignée in bank- 
ruptcy seems not to hâve been raised. If the assignée had applied to 
this court for leave to make himself défendant in the state court it would 
bave been granted unless strong cause had been shown against doing so; 
and, if the baukrupt had shown, as charged in this case, that the as- 
signée was acting in colluSiôh Vfith the coniplainant in the suit in the 
state court to defraud bis estate, still the order would hâve been given, 
but the assignée cbmplained of would bave been remdved, and another 
assignée appointed. But the bankrupt (nor any other person) did not 
apply to this court eithér for an. order restraining the assignée from be- 
ing madp, or from becoming * party défendant to that suit, or Ibr an or- 
der removing the coUuding assignée and appointitlg another. The suit 
was allowed to go on upon its merits, without the fact being brought to the 
attention of tp's oouft, Which had in fapt made an order directing the re- 
moval to the western district of the bankruptcy proceeding in this cause. 
And now, nearly six years after the suit in the state court was instituted, 
the bankrupt himself files bis bill hère asking that the complainant and 
officers in the stâte court be enjoined from the exécution of the decree 
of the state colîrt. The question is whèther the ground indicated above, 
which was a good one ai the inception of the suit in the state court, if 
then prompl^y availed of, to stop the suit there, is of such a nature as 
now to jnstity this court in arrèsting proceedings under the decree of the 
state court. I think the objection was of such a nature as, if not availed 
of at this propeï time, was cured by the acquiescence of the bankrupt. 
After açtively participating la sa litigation ibr five years, until he had 
availed himself of every expédient allowed by law in the state court for 
the protection" of his intërests, and finally lost bis cause there, he will 
hot be heard hère in arguing a technical objection to the proceeding 
there, which hè bas slept upon for five years. The injunction which 
bas been granted by thia court must be dissolved. 
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Umted States v. Lee Hot. 

(District Court, D. Washington, N. V. December 15, 1891.) 

Chihesb Mebchants— Ee-entkt withodt Ceetificatb— Décision op Collectok. 

The présence of a Chinese merchant, other wise entitled to be in the United States, 
is not rendered nnlawful by tbe faot that upon bis return from a visit to Canada 
the coUector permitted him to land, upon the certificates of private personsand hia 
own Personal kncwledge, without tbe viséd certiflcate reqnired by section 6 of the 
amended exclusion act, (Act Gong. July 5, 1884;) since tbat section also provides 
that "the collecter sball inperson décide ail questions in dispute with regard to the 
right of any Chinese passengerto enter the United States, and bis décision sball be 
subject to review by the seoretary bf tlie treasury, and not otberwise. " 

At Law. Appeal by Lee Hoy from a conviction before a United 
States commissioner of being unlâwfuUy in the United States. Reversed. 
P. H. Winston, U. S. Atty, 
WiUiam H. White, for défendant. 

ÏÏANFOED, J. The défendant in this case came to the United States 
from China in the year 1880, and bas made bis home in this country 
ever since. For eight years after bis arrivai be belonged to the laboring 
class, and was eraployed as a cook. With the capital accumulated by 
saving bis wages be purchased a stock of merchandise, and for upwards 
of tbree years past he bas been a merchant at Port Angeles, in this state. 
There is no question as to bis identity, nor as to any of the facts above 
stated. The défendant is as well known in the commnnity wbére he 
lives as any other- merchant there. He bas frequently visited a relative 
at Victoria, but bas never been out of the United States since bis first 
arrivai in 1880, except for tbe purpose of making said visits. In going 
to Victoria and returning he always traveled by regular passenger steam- 
boats, and always lahded, on returning, with the knowledge and consent 
of the collecter or an acting collecter of customs.at Port Townsend, bis 
identity and occupation as a merchant being proven by a certificate 
given him by well-known prominent citizens acquainted with him. On 
the occasion of bis last return from Victoria the acting colleetor of cus- 
toms permitted him to, land, upon the évidence of such certificates in 
part, but chiefly upon bis own personal récognition of tbe man, and 
knowledge as to bis résidence and business, and be was allowed to go to 
Port Angeles as usual, and was not molested for a period of some two 
■weeks thereafter, wben he was arrested upon a charge of being a Chinese 
person not lawfullj' entitled to be or remain in the United States. Upon 
a bearing before a United States commissioner be was convicted, and a 
warrant for bis déportation to China was issued. From the judgment 
of tbe commissioner be bas appealed to tbe judge of this district, under 
tbe provisions of the thirteentb section of the act approved September 
13, 1888, (25 U. S. St. 479.) 

Tbe only reason for supposing that this défendant is not lawfuUy in 
this country, or that be can be lawfully deported, is that, having been 
out of the United States, be retumed without a certificate properly issued 
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and viséd according to the sixth section ofthe restriction act, as amended" 
by the act of July 6, 1884, (SSU» S. St. 116.) 

If the right of the défendant to land on the occasion referred to had 
been denied by the custom-house authorities, and if he now appeared 
before the court as an applic^nt for aiErmatïve relief, so that a décision. 
in his favor wôuid operate as a mandate to compel the collector to re- 
open the gâte for his admission to the country ^vithout présentation of 
the required (iertificate, my décision would be controUed bj' the récent 
décision of the circuit court of appeals for the ninth circuit, in the Case 
ofLau Ow Bew, 47 Fed. Rep. 641. But the décision of the collector 
was in favor of the right to làhd, and it is now a question whether the 
défendant çan be lawfuUy bapished from the country in which he bas 
been donjiciled for 11 years, and in which his property and business is^ 
situated. By reason of his being in the United States prior to the date 
on which the first restriction act went intp efifect the defendant's right to 
be in this country and to enjoy ail the rights, privilèges, and immunities 
allowed to citizeBs and subjects ofthe most favored nations is expressly 
guarantied, both by a national treaty and by acts of congress not y et 
abrogated or repealed; and, by reason of being a merchant, the same 
rights are accorded to him by the second section of the act of September 
13, 1888. The statute providing for the arrest ànd déportation of Chinese 
persons expressly requires that there shall be a judicial inquiry, and that 
a Chinese person can be sent out of the country only after being con- 
victed and "adjudged to be one not lawfully entitled to be or remain in 
the United States." To détermine this case adversely to the défendant 
Something more is required than to find that the manner of his coming 
into the country was unlawful by reason of his failure to produce and 
exhibit to the collector the légal évidence to prove his right. It must 
be found that he is not lawfully entitled to remain in the United States. 
The several statutes referred tocontain provisions requiriug the collector 
of customs to examine the lists of ail passengers coming into the country 
by vessels from foreign countries, and confer upon him power, as the 
agent of the government, to décide as to the right of a Chinese person to 
land from such vessel. Section 12 of the act of September 13, 1888, 
readsas foUows: 

"Sec. 12. That tefore any Chiiieae pasSengèrs are landed from any such 
vessel the collector or his deputy ishall proceed to examine such passengers, 
comparing the certificates with the lists and with the passengers ; and no pas- 
senger shall be allowéd to land in the Unilëd States from auch vessel in vio- 
lation of law; and the collector shall in person décide ail questions in dispute 
with regard to the right of any Chinese passenger to enter the United States, 
and his décision shall be subject to review by the secretary of the treasury, 
and not otberwlse. " 

In making his décision in this case, the collector was guided by régu- 
lations and instructions promu^ted by his superior officer, the secre- 
tary of the treasury, and especially by a circulât dated July 3, 1890, 
from which the following is an extract: 
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"Second. Chinamen, who are not laborers, and who may hâve heretofore 
resided in the United States, are not pievented by existing law or treaty frotn 
returning to the United Stutes after visiting China or elsewhere. No cer- 
tiflcates or other papers, however, are issued eilher by tlie department or 
by any of its subordinate offlcers, to show that they are entitled to land in the 
United States, but it is suggested thatsuch personssbould.befuie leavingthe 
United States, provide themselves with such proofa of identity as may be 
deemed proper, showing that they hâve been résidents of the United States, 
ànd that they are not laborers, so that tliey can présent the same to and be 
identifled by the collector of customs at the port where they return." 

It is impossible formerchants of Chinese nativity, established and dom- 
iciled within this country, to obtain frona the governnaent of China or 
any other country certificates meeting the requirements of the sixth sec- 
tion of the restriction act as it has been amended, for which reason the 
treasury department has interpreted that law as being inapplicable to 
them, and has made the above régulation to enable them to go and re- 
turn, without opening a way for others to gain admittance fraudulently. 
Pursuant to this régulation, many merchants of thisclass hâve been per- 
mitted to go eut of the country temporarily with the assurance from 
United States officiais of the right to return, and hâve been permitted 
by United States officiais to return without having certificates issued 
to them by any government. Ail such merchants who are now within 
the United States are liable to be arrested and banished if the law re- 
quires that this défendant be so treated. I am not inclined to hesitate 
about enforcing the law, even if it be harsh, butit is my duty to care- 
fully înquire and find authority for it in the law before making a décis- 
ion which may work ruin to a large number of unoffending persons. 
The défendant did not return from his visit to Victoria clandestinely or 
fraudulently. Every question as to his right lo return has been once 
passed upon by a représentative of the United States, specially author- 
ized and required to make careful inquiry as to the facts, and décide 
such questions. There is no law providing for a review of any décision 
of that officer in such a case by any court; on the contrary, the law doea 
require that the collector's décision shall not be subject to review except 
by the secretary of the treasury. Of course, if any officer of the execu- 
tive branch ofthe government misconstrues or misapplies the law, his 
action based upon such error may be annulled or disregarded by a court 
in any case coming within its jurisdiction. But by a Une of décisions 
of the suprême court a gênerai principle has become fixed as part of our 
national jurisprudence. It is this: When an officer or spécial tribunal 
is expressly empowered to receive and examine proofs, and décide any 
question of fact necessary to be determined in the course of administra- 
tion of the government or exécution of the lawa, and no power of review 
is given to the courts by any statute, the finding of facts made by such 
officer or spécial tribunal pursuant to such authority is conclusive upon 
the parties affected and upon the courts, unless it can be impeached for 
fraud. Upon this principle the courts are precluded from reopening a 
case once passed upon by such an authorized officer or spécial tribunal 
for the mère purpose of inquiring whether or not the décision was predi- 
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cated upôn légal or sufficient évidence. Johnson v. Towdey, 13 Wall. 72; 
Sied y.Smdting, etc., Co., 106 U. S. 451, 1 Sup. Ct. Rep. 389; Baldwin v. 
Stai-k, 107 U. S. 465, 2 Sup. Ct. Rep, 473. For the reasons above giveu 
I conciude— i^îTst, that the défendant is not in fact one of the class of 
persons not lawfuUy entitled to, remain in the United States; second, 
Thatj.having been permitted by a collector of customs to land, after a 
temporary absence from thé United States, without fraud on his part, 
the défendant cànnot be lawfuUy sent ont of the United States because 
of a mère error of a collector in not exacting légal évidence of the facts 
as tô his identity and the nature of his business. In my opinion, the 
law does not authorize, but forbids, the exécution of the warrant issued 
by the coœmissioner in this case. It is the judgment of this court, there- 
forej that thè order and jndgment of the commissioner be reversed, The 
United States attorney having signified a désire to hâve my décision re- 
viewed by the court of appeals for this circuit I will not discharge the 
defendantj but will admit him to bail, upon a recognizance with sure- 
ties, conditioned for his appearance at the next term of this court, and 
to abide the final détermination of this case after the décision of the ap- 
pellate CQurt. 



United States v. Spkague d al. 

(IHstrict Court, E, D. Wisoonsin. November Term, 1883.) 

1. tJKiTED States Bonds— Frattoulent Imitations* 

Under Bev. Bt. U. 8. § 5480, denounoing a punishment against,any one having in 
posses'sîdn "any obligation or other security " àfter tbe similitude oï any obligation 

■ . isâueii by ^be United States with Intent to sell or otherwise use the same, it is no 
offense to so ha,ve in possession a bond issued by a mining oompany, and resembling 
a ITnltéd States bond, but not purporting to be ëxecuted by any party whatever. 
Th© wantof exécution Is not merely a fact \yhioh the jury may consider in deter- 
mihing a? tp |;he degree of similitude, but is a complète bar to a conviction. 

8. BaMe. . '■ 

To oonstitute the offense it is not neoessary that the instrument should purport 
to be an obligation of the United States, or bear such a likeuess thereto as to de- 
ceive experts ûrcautious men. It is sufiaoient if it is calculated to deceive a sensi- 
ble and ùnsnspecting man of ordinary observation and oare, dealing with a man 
supposed to ife hpnest. 

At Law. Indictment of James D. Sprague and others for having in 
possession fraûdulent imitations of United States bonds. Heard on mo- 
tion for new trial. Motion granted. 

G, W. Hazdton, Dist. Atty., for the United States. 

N. S, Murphey, for défendants. 

Dyeb, J, The défendants hâve been convicted, under section 5480 
of the Revised Statutes, of the offense of having in their possession an 
obligation engraved and printed after the similitude of an obligation is- 
sued under the authority of the United States, with intent to sell or oth- 
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erwise use the same. A motion for a new trial has been argued, and is 
now to be decided. 

Il was sbown on the trial by the testimony of a bank expert that the 
instrument which the défendants had in their possession and attempted 
to exchange for money, resembles in color, style of printing and engrav- 
ing, and in gênerai appearance, a 5-20 government bond. The same 
witness testified that in form and size it dififers from a genuine govern- 
ment bond, and, iû fact, examination of the instrument shows that it 
purports to be, not an obligation of thé United States, but an obliga- 
tion of the United States Silver Mining Company, of Denver, Colo., by 
whiçh that company acknowledges itself to be indebted to the bearer in 
the sum of $1,000, payable at the American Exchange National Bank, 
in the city of New York, March 1, 1890, with interest at 7 per cent. On 
the face of the instrument is printed in large gilt letters the word "gold," 
and interest coupons, payable semi-annually, are annexed. At the foot 
of the bond ajid of each coupon are printed the words " Pres't " and " Sec'y , " 
witli spaces left bçfore each of those words for signatures; but no signa- 
tures are written or printed in the spaces thus left for the purpose, so that 
on the face of the paper it appears to be an unexecuted instrument. 

On th€ trial the court held that to constitute theofifense declared in 
the statute referred to, it was not essential that the fraudulent or fictitious 
obligation should in terms purport to be an obligation of the United 
States. And following the ruling, as hère produced in manuscript, of 
Judge Caldwell, of the eastern district of Arkansas, in U. S. v. WUson, 
understopd to be unreported, the court charged the jury that — 

"To constitute an offense under the statute it is not necessary that the si- 
militude between tlie false and the true securitj' should be such as to deceive 
experts, bank offlcers, or cautious men. It is suffloient if the alleged fraudu- 
Jeût bond bears such a likeness or resemblance to one of the genuine bonds 
of the United States as. to be calculated to deceive an honest, siensible, and 
lihsuspectirig man of ordihary observation and care, dealing with a man sup- 
posed to bé honest. If it does, tlien the similitude required by law to make 
ont thé ofEènse e^ists. " ■■ ■ ' 

The court further charged the jury that, where the similitude is of the 
charaoterstated, the offense is not disproved by showing that the alleged 
fraudulent bond bears no signature, or that careful examination discloses 
that it dqes not purport to be a bond of the United States, but that, on 
the contraryjit purports to be a bond issued by some mining company. 
There was dearly no error in holding that to constitute the offense it is 
not essential that the fraudulent bond or instrument should on its face 
purport to be an obligation of the United States. The language of the 
clause in section 5430, upon which the indictment is based, is that ev- 
ery person "who has in bis possession or custody, except under author- 
ity from the secretary of the treasury or other proper officer, any obliga- 
tion Of, other security engraved and printed after the similitude of any 
obligation pr other seicurity issued under the authority of the United 
States, witJ^ir intent to selLor otherwise use the same,"shaU be punished, 
etc. ,,T|:ei object of this statute evidently was to make it unlawful'for 
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ftny person to bave in Ma possession without propep aUthorîty, and with 
intent to sell or otherwise use the same, any obligation or security, 
whéther purporting to be but net in fact issued tindël* the authority of 
the United States, or purporting to be or in fact niade or issued by any 
individnal or any public or priva te corporation, engraved and printed 
after the similitude of a genuine obligation or security of the United 
Stotes. No other construction of the statute is consistent with its lan- 
guageand évident meaning. The Berious question in vol ved is: Must 
not the instrument claimed to bè made after the similitude of a govern- 
ment obligation or security be in fact, or purport to be, an executed ob- 
ligation or security, to make a case within the statute? Of course, the 
défendants cannot be prosecuted in this court on the ground that they 
are confidence men, or that they bave attemptedto perpelrate a Iraud. 
Their prosecntion must proceed wholly under this statute, and their con- 
viction must rest wholly upon proof of the charge that they unlawfully 
had in their possession an obligation made after the similitude of an ob- 
ligation of the United States. As we hâve seen, the words of the statute 
are that every person wbo bas in bis possession "any obligation or other 
security," etc. The words "obligation or other security," as hère used, 
sCem clearly to imply an executed instrument, or at least one which on 
itS' face purports to be executed by somèbody. In the casé in hand the 
false or bogus bond bears no signatures whatever. It is a mère blank, 
80 far as signatures or exécution are concerned. Can it then be said to 
be an obligation or security, or to be even a pretended obligation or se- 
curity? True, it is a paper made after the similitude of a United States 
bond, but it is iinexecuted, unsigned by anybody. In that regard, as 
just observed, it is a blank, and there is not on its face even a prêteuse 
of exécution by any person or corporation. The statute was aimed at 
the issue or exécution, whether real or pretended, of obligations or seou- 
rities made after the similitude of the obligations orsecurities of the 
United States; and I am constrained to believe that what is meant by 
the language of the section referred to is an instrument that is either in 
fact executed, or purports to be executed, by somèbody; otherwise it is 
not and does not purport to be an obligation. 

Very forcible ûrgament was made by the leamed district attomey 
that the instrument in question, though bearing no signature, may be 
as effectually used for thé purposes of déception and fraud as in case 
it purported to be executed or signed. This may be sd, but, after ail, 
the court cannot supply omissions in the statute, but mùst accept and 
construe the statute as we find it; and if the case in hand does not 
come within the letter and meaning of the statute, it is the duty of 
the court so to décide. The instrument in évidence is not an obliga- 
tion or other security, and does not purport to be such, because it 
was never executed or signed by anybody, and therefore it is not such 
an instrument as the statute covers. In that respect it is no more 
than a blank pièce of paper. It was also argued by the district attor- 
ney that the fact that the instrument in évidence was not signed or 
executed should be treated by the court as merely a fact entering into 
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the principal question of similitude to be submitted to the jury; and, 
as the jury hâve found that the alleged similitude exists notwithstand- 
ing the absence of such signatures as would make the instrument either 
an actual or pretended obligation, the court cannot disturb the verdict. 
In other words, the contention is that the non-execution of the instru- 
ment or paper is merely a fàct bearing upon the question of similitude; 
and that it is the province of the jury alone to say in the light of aU 
the facts whether the alleged similitude exists or not. This was the 
view to which the court was inclined when the question first arose, 
and in support of the proposition thus stated, counsel hâve cited U. S. 
V. Morrow, 4 Wash. C. C. 733. That case, however, only holds that in 
& case of forged coins the question of resemblance or similitude is one 
for the jury, and this no one will dispute. But when a statute, as ia 
the présent case, déclares in effect that the false instrument must be 
an obligation or security, it cannot be that because the question of 
similitude is one for the jury, the court is not to détermine whether 
the case made is within the statute. Whether the instrument is an 
obligation or not is a question as to its légal effect. That is a question 
for the court, and, if it is apparent that the alleged fraudaient obliga^ 
tion or eeeurity is not an obligation or security at ail, within the mean- 
ing of the statute, it must follow that the conviction cannot be sus- 
tained, although the jury hâve determined that the paper in évidence, 
in its body and gênerai form and style, is made after the similitude of a 
United States bond. The case of People v. Ah Sam, 41 Cal, 645, was 
referred to on the argument, but it is inapplicable to the case at bar. 
In that case the défendant was indicted for having in his possession 
blank and unfinished bank*bills in the form and similitude of a bill 
for the payment of money, with intent to ôll up and complète the 
sàme; and the statute under which the indictment was found declared 
it to be an offense to bave in possession blanks having the form or 
similitude of bills for the payment of money, etc. On the whole, my 
opinion is that the conviction of the défendants cannot be sustained. 
Tbey undoubtedly attempted to commit a gross fraud, but the statu tory 
offense of which this court bas jurisdiction is not established. The dif- 
ficulty in the way of maintaining a conviction is attributable to a defect 
in the statute, and that defect congress alone can remedy. Motion for 
new trial granted. 
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MiLLNER V. Voss et ul. 
(Circuit Court, W. D.Vîrginia. JviDe, ISSU) 

Patent? FOR Invbntions— Cîombination— Autioipatioît. 

Létter's patent No. 9,108, issued to Jackson C. Millner for a tobaceo onrer, con- 
sistidgi of a combination of'two flre-places of différent sizes on eachside of a chim- 
ney, leading througb sultable heaters, whicb traverse the building to a commoa 
flue, Connecting wltb a central beàter, wbibb serves as a return nue, connected 
-with the chimney, are void a» being a mère combination of old parts, whicb bave 
long been used in substantiatij the same manner. 

lo Equity. Suit by Jackson C. Millner against H. F.Yoss & Oo. for 
infringement of a patent. Bill dîsmissed. 

T, S, Floumoy and M. M.. , Tredway, for plaintiff. 
JB. W. Peatross, for défendants. 

BoND^ J. This is a bill in equity, filed by the complainant, charging 
the défendants with an infringement of letters patent No. 9,108, granted 
hina for iœproveraent in tobacco-curing furnaces. The prayer of the bill 
is for an injunction and gênerai relief. The défendants, bytheiranswer, 
deny, anïong other thinga, the novelty and utility of the plaintifPs so- 
called invention, and alsothat they hâve infringed. The plaintiff, in 
the spécification describing his invention, allèges that the object of it is 
to effect thejnore thorough and uniform curing of tobaceo, and that the 
novelty of <it consists in the construction and arrangement of its parts. 
Thé furnace described in the spécifications consists of twô fire-places of 
difierent sizes on each side of a chimney, out of ôaoh of which; issues a 
flue, which traverses the floorof the house inwhich the tobaceo is hung 
to be cured, and then entera a fine which runs atright angles toit, which 
flue is common toall the flues issuing from the furnaces. ii In thecenter 
of this commun flue is another flue, which also traverses thé floor of the 
curing house, reverses backto the chimney, serving toconvey thesmoke 
to the chimney, while it also serves as a heater. Each of thèse flues, 
■with the exception of the common flue, has a damper or va,lve to regu- 
late the beat, and on the flues from the furnaoes:are adjusted pans to 
hold wateir and furnish moisture during the process^- . The daim of the 
patent is, in a tobacco-curing apparatus, a gang of furnaces^ each hav^ 
ing heating surfaces, and ail Connecting with a common flue combined 
with a return flue, which also serves as a heater, and connects the com- 
mon flue with an escape pipe or chimney, as herein specified. (1) The 
combination in a tobaceo curer of two sets of furnaces of diff'erentcapaci- 
ties, leading through suitable heaters to a common flue, Connecting with 
a central heater, which serves as a return flue, connected with a chimney 
located at the furnace end of the drier, as specified, and for the purposes 
set forth. (2) In a tobaceo curer, the combination of the furnace. A, A, 
direct heaters, B, B, B, B, cross-flue, B, return heater, B, and chim- 
ney, C, located at the furnace end of the curer, are the valves or cut- 
ofia, a, a, a, o, substantially as and for the purposes set forth. 
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Each of the parts of this combination is old. The patentée does not 
claim that he is the inventer of a flue or cut-off, nor çhimney, and, if he 
did, the évidence sufficiently disproves the facl. His patent is for a 
combination of old devices, and there is nothing new in it but the com- 
bination, if that be new. The évidence shows that long before the date 
of complainant's patent tobacco growers had used in Iheir drying houses 
flues for the curing of the tobacco by beat. Thèse flues were connected 
with a furnace near each corûer of the front of the tobacco bouse, united 
at the rear of the bouse in a common flue, and had a return flue to the 
chimney, placed between the furnaces at the center of that side of the 
tobacco house; and the patent of Green, offered in évidence, which is an 
English patent for drying peat, issùed March 5, 1849, bas two furnaces 
so situated, and the flues going from them to a common flue, and returning 
thence by a return flue to the chimney, placed on the same side of the 
house. But the spécification of the complainant requires on each side of 
the chimney two furnaces or more, alike in ail respects except in size, and 
this is claimed as part of his patent. But surely there can be no inven- 
tion in this. Where one stove is found to be unequal to the heating of 
a room, to put another beside it, even though smaller, requires no in- 
vention ; aiid if at the time of the issue of plaintiffs patent there was in 
use for curing tobacco, or anylhing else, single furnaces, with flues enter- 
ing a common flue, with a return flue to the chimney, it is not a pat- 
entable combination to put two furnaces side by side, to accomplish the 
same purpose, even though one be smaller than the other. 

The plaintiff's combibatioû produces no new resultr It works io no 
différent manner. It is a mère colorable variation from the old oiethod 
of building furnaces, requdred no exercise Of the inventive faculty, and 
is nof patentable. < 

The complainant has ofiered in évidence the large amount of sheet- 
iron piping sold by the défendants to be used in tobacco curers, to show 
the utility of this invention; but there is no évidence to show that this 
piping was used with this particular palented combination. Indeed, 
the évidence shows that the complainant dOes not use the combination 
of the large and small furnaçe on each side of the chimney in such fur- 
naces as he ereetSj and in the argument at bar claims that a single fur- 
nace on each side of the chimney, with the common flue and return flue, 
is within the scope of his patent. This is not so, and, if it were true, 
in law his patent is void, having been anticipated by Green, as above 
stated , and by the old curers shown to be in use by tobacco plantera 
long before his patent was issued. The injunction is refused, and the 
bill dismissed. 

V.48F.I1O.10— 63 
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Hammond BtJCKLB Co. «. Hathaway a at, 

iCirowU Govfft, D. Conneoticut. Januar; 16, 1892.) 

1. PATBNTB FOK iNVENTIONS-f-lNTOINOBMBNT-^HOB-BUOKtBS. 

Letters patent No. 301,8^, issued July 15, 1884, to Théodore E. King and Josepb 
Hammosd, Jr., are for an intprovement Ih sboe-buckles and similar articles, con- 
sisting in atongue-plate.çjomposed of a single pièce of métal doubledupon itself, and 
f 6rked at its rear and nézi tlie catch-plate. ' The tongue swung in tbis bifurcation, its 
pivèt being located nndernéatb tbe tongue-plate. ïndentations In the under-f ola of 
tbQ tongue partially enf biraced tbe ends of tbe pivot-pin, which was held between the 
two f dlds. Tbe object Of tliis construction was to cause tbe tongue-plate to extend 
rearward of tbe tongne,ifor!ning tbere a bearing surface for tbe catch-plate. The 
, flrat clalpi was; "In combination, the catch-plate, the tongue, pivoted directly to 
tbe toDguë-plate, and tbe tangue extending rearward bf the pivot, and in contact 
wltb the oatoh-plate,! wbeatbe parts are engaged. " JBeld, tbat tbe patent was in- 
fringipâ bv a buckle çonjposed of two plates riveted togetber, tbe; lower being pro- 
. Video Mtb projections^ m wbicb the ^It^ots of the tongue turb, andwhicbfit into 
opânibgs In tbe upper idata wben tbe two lie togetber ; and the upper, whicb is a 
spring-plate, being biiurcated, and extepding on botb sides of the tongue rear- 
Wârfl, to afford a beating surface for tbâ catch-plate, tbougb tbe lower plate bas no 
ezt^sion. 
8. Samb. 

The fact that the upper plate is a spring-plate, and similàr lii construction to tbe 
spring-plate of an older patent, (No. 191,758, aiso issued to King and Hammond,) does 
not,prevent inf ringemënt, since,;a8 combined witb tbe under plate, it forma a tongue- 
plate substantially like that of tbe double plate of the patent. 

48 Ped. Rep. 805, afOnued. 

On rehearing. 

Shiphan, J. This is a pétition by the défendants for a rehearing of 
80 mucb «f tbe above-entitled cause as relates to tbe infringement of the 
first daim of letters patent No. 301,884 by tbe manufacture of "Ex- 
hibit Weld Buckle D." The tongue-plate of tbe patented buckle con- 
sists oftbè double leaves of a single pièce of métal folded upon itself. 
The under fold partially einbraces the ends of tbe pivot-pin, which it 
holds between itself and tbe upper fold. Wben the tongue passes through 
tbe forks of the tongue plate, tbey are sprung apart, whicb causes a 
slight looking action. This latter peculiarity is tbe subject of tbe fourth 
claim of the patent, and does not exist in any of the défendants' buckles. 
Buckle D is composed of two plates «iperimposed upon and closely fast- 
ened to each other. The tongue does not crowd apart the forked ex- 
tension of a tongue-plate, but the upper plate is a spring-plate, which is 
"pressed away from" the, lower plate by a projection upon the middle 
part of the tongue. As wâs said in- tbe former opiinion, the upper plate 
"is bifurcated, and extends on hoih sides of thé tongue rearward, to af- 
ford a bearing surface for the catch-plate, but the lower plate bas no 
Buch extension beyond the tongue-pivot." The foundation of the de- 
fendants' argument against infringement is that the tongue-plate of 
buckle D is the lower plate, and that the upper plate is simply a spring- 
plate, and is tbe spring-plate of No. 191,758. If the tongue-plate is the 
lower plate alone, tbere is no infringement, because it does not extend 
rearwardly, so as to afford a support for the catch-plate, and the tongue 
is pivoted at a point slightly above its surface. While the tongue-plate 



THE WM. GATES. 835 

of the patentais a double-leaved plate, folded upon itéelf, this précise 
construction eailnot be vital, but a double-leaved plate, securely fast- 
ened together, must be the Sàme thing aà a folded pièce of métal. Neithër 
can it be vital that the two leavesof the plate should both extend rear- 
wardly of the pivot. The défendants do not rest upon thèse iiiinor dé- 
tails of construction, but their point is thât the uppèr plate is a substan- 
tial répétition of the spring-plate df No. 191,758, which was, confessedly 
not a tongue-plate. To one end of the tongue-plate of 191,758 was at- 
tached a strip of spring-metal, having one end free, and manifestly de- 
tached from the tongue-plate. To the frée end of this spring plate a 
tongue was hinged, and was, in this way, indirectly pivoted to the 
tongue-plate. The tongue bore or acted upon the tongue-plate by means 
of a lever end forming part of the tongue, and in the rear of its pivot. 
The spring-plate of buckle D la closely attached to the lower plate, and 
la a form of the double base plate, which is fainiliar in arctic buckles; 
but I do not think it material, if true, that^ as a spring-plate, it is lik© 
the spring-plate of 191,758. It is, like other double plates of its class, 
also a tongue-plate. The fact that the upper plate is a spring-plate, and 
is like an older spring-plate, does not modify my opinion that the dou- 
ble plate of buckle D is the same thing as the double plate of No. 301,- 
884, and that its bifurcated extension is substantially the same thing as 
that shown in the patent, although the two leaves do not extend rear- 
wardly together or in contact with each other. It is true that the spring 
action of buckle D is effected in a différent way from that of the patent, 
and it is probable that it is eflPected in the way which had been previ- 
ously indicated ; but it seems to me that the principle of the first claim 
of No. 301,884 has been reproduced in buckle D in substantially the 
same way, and that the way in which spring action is obtained does not 
materially aSect the question of infringement of the ûrst claim. The 
pétition is denied. 
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Baker et <d. v. The Wu. Gates. 

(District Court, E. D. Virginia. Jnly 18, 1881.) 



llutirniit Liens— FbiobitieBc 
Amonfr the holders of 
first institutes prooeedings to enforce his claim. 



Amonfr the holders of maritime liens equal in difrnity he sball be preferred wbo 
■ lûti " • 



In Admiralty. Libel by Baker and otbers against the "Wm. Gates to 
enforce certain maritime liens, which were ail olequal dignity. 
Sharp é Hughes, for libelants. 
EUxs & Thom, for petitiouers. 
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Hughes, J. Clarke's Praxis, which is of highest authority on ad- 
miralty law, lays down the followiB& principles in title 44 under the 
head of "The Seizure of Goods by Différent Creditors:" 

"If any one is indebted to difEereht persons, for the purpose of recovering 
tbeir debts of that person separate judiçial warrants will lie against the goods 
of the debtor, to procure their arrest. , If the goods seizedare not suffleient 
for, the payment of ail the creditors, he is to be preferred, and will ttrst obtain 
a jiidicial decree for the possession of the goods, who flrst institutes his suit 
aforesaid, or had the goods aforésaid seized. The Same order and form is 
also to be observed as to the remaining creditors, if, after the full payment 
of thé first creditor. any goods remain, although not enough to pay ail the 
rest." 

I think the gênerai teaebing of the cases reported is in support of 
thèse principles, the exceptional rulings being due to exceptional cir- 
cumstaiMies presenting themselves in particular cases. I feel bound to 
decree in accordance with thèse principles, paying Baker firsl, Mayer & 
Co. next, and then the petitioners pari passu. 



The Minnie L. Gerow. 
Bain et d. v. The Minnie L. Gerow. 

IJHstrlct Court, E. D. Virginia. June 80, 1880.) 

Whabtagb— Rates. 

The principal wharf-owners of Norfolk alid PortsmoùtB agreed âmong themselves 
onaschediile of rates, in which the ratJe on the entire tonnage of large vessels was 
flxed at $1 for eaoh 100 tons. Prior thereto l^he oustomary rate was $1 per hundred 
on the iirfet 806 ions and 50 cents per hûndred on the remainder, and It appeared 
thatfewof those who signed the sohedule afterwards chargea more than thèse 
rates. Held that, in the absence of an agreement with the vessel, the court would 
enforoe only thia rate, though the wharf -owner testifled that he was not at liberty 
to charge less than the schedule rate. 

In Admiralty. Libel by Bain & Bros, against the ship Minnie L. 
Gerow for wharfage. Decre|g> for. défendant., 
Walke de Old, for libelants. 
Sharp & Hughes, for respondent. 

Hughes, J. Thedaim hère is for wharfage dnefrom the libeled ves- 
sel. There was no agreement between the agent of the vessel and the 
wharf-owners as tp the, amount to be paid. The charge was at the rate 
oï$l per 100 tons perday for.30 days upon the entire tonnage of the 
vessel, which was 1,304 tons; or $391.20. Deposit in the registry of 
the court bas beén made on behalf of the vessel at the rateof $1 per hun- 
dred on the'firSt 300 tons, and.halfa^ dollar per hundred the rest of the 
tonnage, for a period of 30 days, or $240,60. i ;; 

The only question is whether a dollar or a- hàlf dollar per dày per 100 
tons on the excess over 300 tons of the vessel's tonnage is the proper 
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cliarge. The décision must be controlled by the évidence in the case on 
this point. It is proved that the cnstom in Norfolk, in cases where no 
spécial agreement is made, is to charge half a dollar per hundred after the 
first 300 tons. That also seems to hâve been the schedule rate observed 
in Portsmouth before 1874. Yet in respect to this rate, both in Norfolk 
and Portsmouth, ail the witnesses who testified on the point stated that 
in cases where spécial rates were agreed upon they were always lower. 
In the'year 1874 a new schedule of wharf rates was established as, be- 
tween themselves by eight owners of the principal wharves in Ports- 
mouth. In that schedule wharfage on vessels was put down at one dol- 
lar per hundred on the entire tonnage of large vessels. The libel in the 
présent case is by one of the firms who were induced to sign that sched- 
ule, and it clairas wharfage in accordance with that schedule. It seems 
that there are but few wharves in Portsmouth at which very large yes- 
sels can be moored with convenience. Mr. Peters, the head of onçof 
the few firms owning such a wharf, says that he never charges more than 
half a dollar after the first 300 tons, and that his firm refused to sign the 
Portsmouth schedule. Mr. Neeley, one of the firm whose name stands 
first on the Portsmouth schedule, says that he bas never charged, and 
would not charge, more than half a dollar. Mr. Bain, one of the libel- 
ing firm, says that he charges the schedule rate in ail cases whére there 
is no spécial agreement, and does not feel at liberty to "eut" the agreed 
rates. I think, on the whole, that the weight of testimony is that a dol- 
lar per hundred on the whole tonnage of large vessels is too high; and I 
am inclined to infer from ail the circumstances that it was through in^ 
advertence that that particular item got, in the form in which it stands, 
into the Portsmouth schedule. The rates of both schedules for wharf- 
age on large vessels appear to me to be too high; but I am not at liberty 
to set my individual judgment in such a matter against that of leading 
business men of two cities. I was inclined, at the trial of this cause, tô 
think myself concluded by the signatures appearing on the Ports- 
mouth schedule; but on reflection the weight of évidence seems to coni 
demn the charge there prescribed for wharfage on large vessels, and to 
show that, if it is adhered to at ail by wharf-owners, it is only, se iû 
the présent case, because they feel bound ûot to "eut" rates agreed upori 
among the signers of the schedule. Indeed, it does not seera that many 
even of the signers of this Portsmouth schedule feel bound by their sig- 
natures to adhère to its charge for wharfage on large vessels, and I do 
not feel at liberty, therefore, to enforce that charge. The âmount de- 
posited in the registry by the agent of the owners of the ship Minnie L. 
Gerow must therefore be accepted as full compensation of the wharfage 
in this case, and I will so decree; but each party must pay his own costs. 
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CinzENs' Ins. Co. «( (d. v. Kountz Line et al. 

lOtrcuU Court, E. D. I^ouisiana. June 4, 1888.) 

1. Cabbiskr of Goodb— Connecting Linbs— Paetnership, 

Where the owner» of several steàm-boats are not in f act partners, and do not owd 
OFUse anyproperty in common, or share any of tbe profita, the fact that they allow 
thelr boats to be aavértised as formiBg a Une under a common name, and bave a 
common agent, wbo solicits custoni aud transacts business for ali, does not make 
them jointly liable for the torts and contracts of each other. 
S. Same — Bill of Ladino-tNotice. 

The fact that a bill of lading for goods stiipped on one of the boats waa made ont 
' in ber name only was sufficient notlcô tO the shippers that she and ber owners alone 
ware bound by the contract 
10 Fed. Eep. 768, affirmed. 

In Admiralty. Appeal from the decîsîon of the district court. 
Johp A. Campbell and 0. B. Sansum, for libelants. 
SingleUm, Browne <k Ckoate, for respondents. 

/, M. Harding, H. H, Walsh, and The United States Atlomey, for inter- 
veners. 

Woods, J. . The puit was brought in personam against the Kountz 
Line, the H. C. Yeager Transportation Company, the C. V. Kountz 
Transportation Company, the K. P. Kountz Transportation Company, and 
the M. Messe Transportation Company. Thèse respondents were ail in- 
corporated companies, organized under the laws of the state of Missouri. 
The findings of fact show that they were distinct and independent cor- 
porate hodies, each owning in severalty its own property, carrying on its 
own business, without any sharing of profits by the other companies; the 
only connection between them being that there were some persons who 
held stock in ail the companies, and that the Kountz line was the com- 
mon agent of ail the other companies. There was no évidence or finding 
to show that thèse several companies had ever agreed to form a partner- 
ehip with each other, and no facts are shown or found from which a 
partnership between them could be inferred. It is sought, however, to 
charge them with a joint liability, because, it is alleged, they held them- 
eelves out, or suffered themselves to be held out, to the public as form- 
ing a combination in the nature of a partnership, or as being jointly 
bound for the contracts, misleasances, and négligence of each other. 
We think nothing is disclosed by the record which sustains this conten- 
tion of the libelants. The most that the findings established is that the 
boats of the several transportation companies had formed a line or com- 
bination to run in connection with each other, and uuder the manage- 
ment of a common agent, and the existence and the superior advantages 
ofifered by this line were advertised in varions ways. But nothing ap- 
pears, either in the évidence or the finding-s of fact, which would justify 
any shipper or passenger in supposing that thèse several corporations 
held or suffered themselves to be held out as jointly bound for the con- 
tracts of each other, or that each one would become an insurer for the 
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performance of the contracts, or for the diligence and good conduct, of 
the others. 

This question is therefore presented: Where the owners of several 
steam-boats are not in fact partners, and own and use no property in 
common, and there îs no community of profits, but they allow their 
beats to be advertised as forming a line under a common name, and hâve 
a common agent, who advertises and solicita custom and transacts busi- 
ness for ail, is every boat and owner jointly liable with the other boats 
and their owners for their contracts and torts? We are of opinion 
that this question should be answered in the négative. In support of 
this view the foUowing authorities are in point: St. Louis Im. Oo. v. 
St. Lmm, etc., R. Oo., 104 U. S. 146; Irvin v. Bailmy Go., 92 111. 103; 
Briggs v. VanderînU, 19 Barb, 222; Bonsted v. VanderbiU, 21 Barb.26. 

There can be no well-founded contention in this case that the libelants, 
or those under whom they claim, were deceived, for the bills of lading 
issued by the Henry C. Yeager were made out in her own name, and 
amounted to notice to the shippers, and was a contract with them, that 
the Henry C. Yeager and her owners, the H. C. Yeap;er Transportation 
Company, were alone bound. 

We are therefore of opinion that there was no joint liability of the re- 
spondents, or of any of them, and that the libel should be dismissed. 



The Lyndhtjbst. 

Mages v. The Lyndhhrst. 

(District Court, S. D. New York. January 11, 1893.) 

1. BlPATItS AUD SCFPLIEB— FOBEION VBSSSLS— LiENS — BONA FlSB PUROHASEBS— 

Lâches. 

Bupplles being furnished to a vessel known to belong in anotber state; and tbe 
libel not being filed until the last day of tbe year aftertbe supplies were furnished; 
and the vessel having been in the mean time twice sold toibona^tâe purchasersfor 
full value, without notira, f rom six U> eight montbs after the supplies were fur- 
nished, tbough they made spécial efforts to learn of any existing liens; and the 
yendor becoming in the mean time insolvent; and the vessel being ail the time 
smenable to process daily: Held that, as against the bona fide purcbasers, the 
maritime lien was lost, througb lâches. 
8. State Liens— CJonstbuotion— Not applicable to Fobeioh Vsssels— ADitiBn/rr 
Law not Contbolled bt State Législation. 

The law of the state of New York allowing a lien for supplies furnished to any 
vessel upon filing a notice within 80 days in the county clerk's office, the lien to 
continue "for one year, " held, (1) foUowing The Chusan, 3 Btory, 45.5, that the 
statute was not applicable to foreign vessels on whicb a maritime lien existed for 
tbe same supplies; and, (2) if the statute was applicable at ail to foreign vessels, 
that state législation was incompétent to change tbe rules of décision in admiralty 
as respects the scope, effect, or priority of liens as regards other lienors or bona 
fide purchasers, or to impart to such state liens ahy superior qualities or attributes 
over maritime liens; that both are subject to tbe same limitations, as respects 
lâches; and on both grouuds the libel was dismissed. 

In Admiralty. Libel for repairs. Dismissed. 
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■ Œrpmter & Mosker, {or lihelant. • 
Alexander & Ash, for claimant, 

r BBowif, J. In July, 1890, the libelant fïirnîshed materialg to the 
value of $70.44 for tha repair of the steam-tug Lyndhurst, at Athens, 
Green county, \vithin this state, on which $24.44 were paid on account, 
leaving a balance of $50, to recover which the abpve libel was filed. On 
the ISth of August following ^ notice was filed in the county clerk's 
office of Qreen county, pursuant to Iftw, claiming a lien under the state 
Etatute. The owiier of the tug resided in New Jersey, and the tug be- 
lopggd at Hoboken. The évidence shows that the libelant had notice 
pf tjheses facts when the materials were furnished. In November, 1890, 
the owner not being able to pay a mortgage which had become due upon 
the vesael, the mortgagee, who was also, a résident of New Jersey, took 
possession of her. In December she was arrested under numerous claims 
foi liens, which the mortgagee gpt released by filing bonds therefor; and 
pn, th.e.24th of January, 1891, he sold her to F. and J. Russell, bonafide 
purchasers, without notice of the présent claim , for $6,500, her fuU value, 
which was paid in cash. On the 28th of March folio wing she was sold 
atid .epnveyed by them bona Jide .ajid for a fuU considération to the New- 
town Çregk .Towing Company, which is the claimant defçpdant, and of 
which the Messrs. Russell were then and are now managing officers. 
Before the sale to Messrs. Russell was consummated, searches and care- 
ful inquiries were made for any outstanding liens. None were heard of 
except those which had been bonded. The libelant's lien was not among 
those claims, and no notice of it was, discpvered by the purchasers or 
their attorneys, nor was there anything to put them upon inquiry in 
Greene county. This libel was filed on July 18, 1891. The tug was 
engaged in the ordinarj' towing business of this port, and was amenable 
to process daily from the time when the repairs were made. 

The.lieii in this case was a maritime lien. As against a bonafide pur- 
chaser who makes ail reasonable efibrts to discover incumbrances, and 
fails to find any, such a lien, al ter a delày of nearly a year to take any 
steps to enforce it, where the vessel has been ail the time within easy 
reaeh of process, and the vendor, meantime, as in this case, has become 
insolvent, is lost through lâches. After such ample opportunity to en- 
force the lien, the loss should fall upon the lienor, and not on the botia 
fidg vendee. The period of limitation of liens in admiralty , as against a 
bonafide purchaser, is "a reasonable opportunity to enforce them." The 
Chusan, 2 Story, 455; The UiUity, Bl. & H. 218; The Elka Jane, 1 Spr. 
152; TheLiUieMiUs, Id. 307; The Bristol, 11 Fed. Rep. 156, 163. In 
affirming the décision of this court in the case last cited, Wallace, J., 
gays, (20 Fed. Rep. 800:) "Admiralty dénies the privilège of enforcing 
a lien which has been sufiered to lie dormant without excuse until the 
rights of innocent third persons would be prejudiced if it should be rec- 
ognized." In the présent case there was no good reason for the long de- 
lay. 
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The libelant, however, claims that his lien continues for a year under 
the express provision of the state statute. It is unreasonable, however, 
to suppose that the design of the state statute was to provide a lien for 
supplies in cases already covered by the maritime law; that is to say, to 
create two independent liens for the same thing. Judge Story in the case 
of Thé Chumn, 2 Story, 455', referring to a similar claim under the New 
York statute, held that the statute was not applicable to forpign vessels.; 
and I hâve not been referred to any différent décision. This shoùld b.e 
foUowed until overruled by higher authority. Even if the ètatutè coùld 
be held to refer to foreigu vessels at ail, I doubt whether it is compétent 
for state législation to change the maritime law, or the rules of décision 
to be applied by courts of admiralty in the administration of that law; 
futther than by the mère establishment and annexing of a lien to mariqe 
contracta or torts, which liens courts of admiralty alone may recogniz^e 
and enjForce. See the /. F. Warner, 22 Fed. Rep. 342, 345; Holmes v. 
RaUwdy Co., 5 Fed. Rep. 75; The Garland, Id. 924; Broohman v. Hathm, 
43 N.Y.654; Vosev. Cockcroft,éi N. Y. 415; Poolév. KermU, 59 N. T. 
554. In The Chusan, mprçi, Sïory, J., held that state législation could 
not abolish à maritime lien. The maritime law deals largely with interl- 
state and international rights arid relations. The constitution, in con- 
ferring'upbh the fédéral courts exclusive jurisdiction of admiralty and 
maritime causes, manifestly designed to provide for a single harnionf- 
oùs national System of maritime law. To accomplish this it confined its 
administration to the national tribunàls alone. The LoUawdnna, 21 Wall! 
558, 575; In re Long Idand,etc., Transp. Ce, 5 Fed. Rep. 599, 619; Ttùe 
Manhàésett, 18 Fed. Rêp. 922. No such national systèm could exist if 
its prineiplés and rules of décision were subject to the législation of 44 
différent states. Instead of one System, we should hâve 44 or more state 
Systems, and no strictly maritime law at ail, save what eaeh state might 
choose to leave standing. Such a condition would be one of chaos in 
our international relations, and full of confusion and complexity as be- 
tween the states. The inference is thàt the constitution designed to 
avoid precisely thèse difficulties. Nor is it reasonable to suppose that 
the constitution designed to permit state législatures to prescribe the 
rules of law by which the fédéral courts should adjudge causes in rem, 
when it expressly withdrew from the state courts ail cognizance of such 
causes. 

In the caaè of ITie Guiding Star, 18 Fed. Rep. 263, 268, Mr. Justice 
Matthews say s: 

"In enforciug the statutory lien in maritime causes, admiralty courts do 
not adopt the statute itself, or the construction placed upon it by the courts 
of common law or of equity, When they apply It. Everylhing required by 
the statute as a condition on which the lien arises and vests raust, of course, 
be regarded by courts of admiralty; for they can only act in enforcing a lien 
whén the statute bas, according to its ternis, conferred it; but beyondtbat 
the statute, as such, does not furnish the rule for governing the décision of 
the cause in admiralty, as between conflicting claims and liens. The mari- 
time law treats the lien, because conferred upon a maritime contract by tb« 
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atatute, as if, it bad been conferred by itself, and consequently upon the same 
footing as ail; maritime liens; the order o£ payment between them being de- 
termihable upon its own principiés." 

And' in the case of The Madrid, 40 Fed. Rep. 677, 681, Mr. Justice 
Lamab observes that "this lien given by the local statute * * * is 
itself in the nature of a maritime lien;" that is, as the context shows, 
as respecta {\a stfdus and scope. See, also, The Wyoming, 35 Fed. Rep. 
648, 550; The Mmominie, 36 Fed. Rep. 197, 204; 2%« North Cambria, 
40 Fed. Rep. 656. 

By an exceptional praçtice stated by Mr. Justice Bràdley in The Lot- 
tawarina, 21 Wall. 558, 680j to be anomalous, but founded upon colonial 
xisage, the authority of sta,te législation to establish a llèn in rem for the 
satisfaction of maritime cohtracts, or maritime torts, is recognized, {The 
J. F. Warner, 22 Fed. Rep. 342, 345, and cases there cited;) and see 
MancJusster v. Massachusetts, 13^ U. 8. 240, 11 Sup. Ct. Rep. 559. But 
this exceptional and anomalous authority is not to be extended beyond 
the mère allowance of a lien, when conferred. The Sykan Glen, 9 Fed. 
Rep« 336, Amid somewhat conflicting décisions, the weight of authority 
is, I tbink, to treat state liens, in respect to their status, scope, and effect, 
the same as strictly maritime liens, (2%e Madrid^ supra;) and in effect, 
as Mr. Justice Lamab observes, "in the nature of a maritime lien itself." 
While having, thereforeisimilar attributes and privilèges, they must 
be su])jected to the sanie limitation? aa regards lâche? and the rights of 
otber lienors or bonafide purchase^s, as those maritime liens which they 
niost resemble, withoqt rçfereqcé to any superior qualities or attributes 
sought to be imparted to them by state législation. See cases above 
cite4. On both groiuuls the libel miist be dismissed, with costs. 



The EiiEANOB. 

ThB Thomas W. Havbn. 

Tbb Eleanob et al. v. Ths Thomas W. Hâvbn. 

(DisMat CqurttD. Soufh Ca/rolina. Jaijnary XS, 1893.) 

1. SA.1.VAGB— COMPBNSATION. 

A sohooner worth 919,000, With a cargo worth $5,000, bound from New York to 
• Georgetown, S. C, wheD ofl FryingrPau shoals, diacovered an appareutly aban- 
doned v.easel, waterrlçgge^, and witQ her cargo of lunaber v?àshine about her deck. 
The schooner lay by'het ail night, and the next day toWed her to Georgetown 
bar. Findlag that she ccruld not cros» thé bar, the maater of the schooner pro- 
curedtwo tugs.weDtOD tbe lumber vessel wlth a smaU orew, and bad her towed to 
Cbarleston. Neither Ufe p,or property of ^^he.salvors was ïq any danger. The ves- 
sel was sold for $1,9^, and her cargo, for ^l.SÛQ. Seïd, that the harbor expenses, 
pilotage, harbor towàge. Wharf âge, etc.; shbùld be ohsrgéd tb the ship, the layage 
and espense of disoharging the cargo tO' the cargo, and that $9S0 ahould be allowed 
aasalvage. 'i.-i ,., •;.,, 
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8. Samb. ■ 

The fact that tbe master of tbe lumber vessel had not abandoned her ânally, bot 
had goue to seek the assistance of a tug, aad badtaken bis crewbecause be thought 
it dangerous to leare them there witbout a boat, was immaterial to tbe amount of 
tbe recovery, as the rule of a generous recompense would be applied, as inallotber 
cases of salvage. 

In Admiralty. Libèl for salvage. Decree for libdant. 
J. N. Nathan, for li bêlant. 
0. D. Bryan, for respondent. 

SiMONTON, J. The Eleanor, a three-mast schooner, valued at $15,000, 
with a cargo valued at about $5,000, was on her regular voyage from 
New York to Georgetown, S. C. On 2d October last, when oflf Frying- 
Pan shoals, about 12 m., she sighted the schooner Thomas W. Haven, 
and bore down on her. The schooner was in 9 fathoms water, about 
25 miles from land, loaded with lumber, under deck 153,000 feet, and 
on deck 87,000 iéet, water-logged, sails flapping, some halyards eut, 
hatches afloat and drifting, deck-load loose and washing about the deck. 
Not being able to get aboard of her that day , the master of the Eleanor lay 
along-side that night, and the next day boarded her. He found no one 
aboard, no boats, no charts or nautical instruments, and no provisions. 
Concluding that she was derelict, and with reason, {TheAnnL, Lockwood, 
37 Fed. Rep. 233,) the master of the Eleanor put his mate and two 
men aboard, and, taking her in tow, proceeded on his way to George- 
town. The Haven steered badly, as she was full of water, and, pitching 
about, parted the hawter. Another and a stronger one was bent, and 
they reached Georgetown bar without incident the next morning. 
Finding that the Haven could not cross that bar, the master of the 
Eleanor secured the services of two tugs, the Brewster and the Congdon, 
and, leaving his own vessel in charge of his mate and the pilot, he went 
on the Haven with a small crew, and was towed to Charleston by the 
tugs. That port was reached in safety . With the exception of a choppy 
sea and swell the first day, and a fresh breeze between 10 and 2 o'clock 
on the last night, the weather was fine. Although the Haven was found 
apparently abandoned as stated, her master says that he left her to seek 
the assistance of a tug; that he took his whole crew, because he had but 
one boat, and did not like to leave any one on board so far from land; 
that landing at Little rivsr he got conveyance to Smithville, hired a 
tug, and went out in search of his schooner, and could not find her. i 

It is not necessary to go info the question whether the Haven was 
really derelict. Whetherderelict or not, the salvage award will not dé- 
pend on any fixed rule of proportion. It will be reached as in every 
other case of salvage, (^Post v. Jones, 19 How. 161,) — a generous rec- 
ompense to the salvors, so as to encourage them and also to stimulate 
others. The service is the relief of property from an impending péril of 
the sea. Humanity induces the relief, whether the value of the property 
bfi great pr small. The merit consists in the relief, not in the œai^i- 
tude of the property salved. The Pomona, 37 Fed. Rep. 444. The 
conduct of the salvors, and their motives, so far as they can be gathered 
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from their conduct, enter largely into the estimate of the reward. The 
Eaiyors thought, and had every reason to think, that the prdperty was 
derelict. In this case there was no danger to life incurred or averted. 
And the salving vessel was at no time placed in péril. With great pro- 
priety she went at once to a vessel evideiitly in distress, and when she 
found her helpless, and apparently abaudoned, lay by her ail night, and 
the next day took her in safety. The gross value of .cargo and vessel 
hâve been ascertained by sale, — cargo at $1,500; vessel at $1,950. Cer- 
tain harbor expenses hâve been incurred, and the cargo has been dis- 
cha.Tged; The harbor expenses, pilotage, harbor towage, wharfage, etc., 
wjU be chaiiged to the vessel; layage and expenses attending discharge 
of cargo, to the cargo. Salvage award is fixed at $950, with costs, to 
be apportioried between the gross value of the vessel and of the cargo. 



' The Peerless.^ 

Byees et al. V. The Peerless. 
■ ' (District Court, S. D, New Tork. January 6, 1893.) 

Coi:,LfsioNT-H.EU, Gâte— Bast Channel— Dutt to Altbr Coïïksb m Accord ancb 

WITP WHisTLB— RULE 19. 

■ ' Atûgj with two smàll schooners in tow on a hawser, was going uo the east chàn- 
nelot.ÇeilGate with the firstof the flood-tide, and wasabout in the middle of tha 
çhannét A steam-yaoht, bound west, took the east channel to avoid meeting two 
sailing vèssels, direotly in front of her. On seeing the tue, the yacht gave one 

, whistlô and PQrted her lielm. The tug immediately responded with one whistle, 
but did n.ot alter her wheel. As soon as the yacht saw that the tug did not change 
her course she reversed, buttoo late to avoid the tug, which was sunk. Held, that 

: the yapht had the right to take the east channel, and her navigation was without 
fault; that the cause of the collision was the tailure of the tug to alter her course 
in àccbrdânce with the whistle, which there was nothing to prevent her from doing, 

; and she ^jr^s cehsequently Bolely liable for the collision. 

;In Admiralty. Suitto recover damages caused by collision. LibéI 
dismissed. , . 

.Oarpenter à; Mosher, for lïbelanta. ' 
... Wing, Shoudy & Putnam, for claimant. 

^ Beown, J. At about 8 o'clock p. m. on June 26, 1891, the lihelants' 
steanl-tag Thôrtias Y. Boyd, while going up the easterly channel of Hell 
Gâte betwefen iFlbod rock and the Astoria shore, in thefirst hour of the 
fiood, and having in tow, on a hawser of 40 fathoras^ two small schoOners, 
each abotlt 65 feét long, came in collision with the steam-yacht Peerless, 
b'bnfadwest, at a point a little belowthe linerunning from Hallet's Point 
light to the northerly end of Flood rock. The steih of the yacht rah 
into the stftrboard side of the tug. The force of the blow, with thô 

OBeportedby Edward G. Benediot, Esq., Of the New York barj ' 
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fiood-tîde, carried both together near the dredge at the upper end of 
Flood rock, and, as soon as the yacht Was disentangled from the tug, 
the latter sank, and became a total loss. This libel was filed to recover 
damages, alleging négligence of the yacht in not taking one of the 
westerly channels, viz. , either the middle or the main ship channel, and 
in not keeping out of the way of the tug. ' The claimant contends that 
the accident arose whoUy from the négligence of the tug in not porting 
her wheel as she might and ought to hâve done after the exchange of 
one whistle between the two steamers. 

The most important fact in dispute between the two parties is the po- 
sition of the tug at the time of collision. The clear weight of évi- 
dence is that the tug was then in mid-channel, with theschooners diréctly 
astern of her; that is to say, about 300 feet to the westward of the As- 
toria shore, and not within 100 or 150 feet of the Astoria shore, as sev- 
eral of the libelants' witnesses allège. Thisappears, not only from the 
greater number of witnesses who testifjed to: this fact, including •some 
called by the défendant who were in the best position for seeingthe trae 
place of the tug in the channel, but from other circumstances, which 
confirm the weight of the direct évidence; for the tug after collision was 
cairied by the force of the blow with the yacht doseto the dredge on the 
western line of the channel, and this could not hâve happened if the col- 
lision hadbeen close to the Astoria shore and the light, With the.Peerless 
backing and the flood-tide, the tug could nqt bave been carried so far to 
thè westward, and she must also hâve been: swept further to the north- 
eastward. The schooners, moreover, after the collision, the hawsers 
being eut or broken, continued on in about mid-channel, and passed 
about 100 or 150 feet to the eastward of the boats in collision. 

The Peerless, at the time of the exchange of one whistle, was upon a 
course about west, which course she had taken from about 300 feet off 
Negro point, and which made her cross from Negro point to Hallet's point 
two points: to^ port of the channel line, The excbauge of one whistle 
was made when the Peerless had nearly reached the light on Hallet's 
point, and the tug opened up below it. ^ The beats must then hâve been 
at least 1,000 feet apart, and probably more. The Peerless was running 
at half speed, about 7 knots through the water or 5 knots by land^ the 
tug, about 4 knots by land or 2 knots through the water. The signal of one 
whistle which the yacht gave to the tug, and which the tug immediately 
answerôd with one, imported that the boats should pass port to port, 
and that the tug would keep to the right. The tug did not do so,, but 
kept a straight course, and without slacking speed until collision. The 
yacht ported hard, and, as soon as shesaw that the tug was not turning to 
starboard, reversed, but not in time to avoid collision. Under her port 
wheel she changed be(bre collision about two pointa to starboard, so as 
to head nearly diréctly across towards the dredge at the north end ôf 
Flood rock. 

I find that there was nothing to prevent the tug from porting her 
wheel, and going to the right, as her signal î^reed she would do. Despite 
the claimant's testimony this is évident, not merely from the évidence 
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of the UbçlfintB' experts, but from-the fact that Uie twè schoonets lashed 
,tDgethér behind passed on witbomt difficulty, notwithstanding the fact 
of the collision. It is self-evident tbat a tug like this, which is handled 
easily, could bave gone to the right, as her signal imported she would 
do, with perfect ease, and so saved collision with berself. Nothing pre- 
vebted the slacking of her'hawser for a moment, if tbat was necessary 
for a quick turn; and the schooriers would not bave been thereby in the 
slightest dfcgree endangered, as theiraubsequent passage proved. As tbe 
tug could bave pursued this course without diflSculty, she was legally 
boutid to do 80, both uûder the agreement made by the exchange of one 
whistle and by the ruleôf the starboard hand, (rule 19.) Her failure to 
do this brought on the collision, for which the tug is therefore to blâme. 
I find no tault proved in the yacht. She was meeting two schooners 
Tinder saii that were besiting to thè eastward through tbe gâte, and were 
right in front of her in différent positions. The cour.se adopted by the 
yacht nnder such circumstances, viz., to go through the easterly chan- 
nel, was deemed by hermaster to be the most prudent course to adopt 
to avoid the two schooners, and, so far as I can perceive, was a proper 
one. If the tug, when below at Astoria, gave any long whistle, as some 
of her witnesses testified , it was not heard by anybody on the yacht or 
other Vessels near. The yacht, therefore, had a right to suppose that 
thé easterly ehannel was clear. But even had the tug's long whistle 
been heai"d,if she gave ahy, her position in the easterly ehannel was not 
Bùoh as tô forbid the yacht to lake that ehannel when two schooner.s 
impeded the course towards the middle and north channels; for, upon 
tbe westerly course that the yacht was holding, the évidence shows that 
there was no difficulty in her going to the westerly side of tbe easterly 
ehannel, and that when the exchange of one whistle was nmde there 
would hiBve been no difficulty in passing the tug, had the tug observed 
her duty. The yacht had a right to assume thàt the tug would go to 
the right, as her whistle and the rule required. As soon as the whistles 
were éiobanged, the j'acht did ail that was required of her in porting 
her wheel; for there was timeenpugh and spaoeeno^ugh for the tug to go 
to the right. ï am sati^fied that th& yacht backed jjs soon as she could 
perceive that the tug was not doing her duty. She was under no obli- 
gation to stop and back as sùon as the exchange of one whistle was made, 
because tbat exchange of whistles was a suitableand sufiàcient provision 
for a voiding the collision, had the tug perlbrmed her part. That ex- 
change 6i whistles for thé time being, therelore, determined the risk of 
collision, ad the yacht had a right to assume; and, as soon as risk of 
collision' could reasonably be appreheoded anew,' thè' yacht reversed. 
This was ail that was required of her by the rules, orby common sensé 
and prudence; The oollision being, therefore, the fault of the tug, the 
libel must be disiuissed, with costs. 
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The J.E. Trudeau. 

PnxLEs V. The J. E. Trudeau. 

(District Court, E. D. Louisiana. January U, 1893.) 

CioixisiON— Mississippi Stbam-Boat— Vessel at Landino. 

The Bteam-boat Trudeau, dëscendin^ the Mississippi, attempted to lanâ at the 
foot of Canal street, New Orléans, but oaugbt an obstruction in ber rudder, became 
umnanaseable, and ran into a tug-boat Iving at a wharf. Opposite and abDve this 
landing b a strong eddy, well linown to boatmen, and tbe usual and prudent course 
is foroescending boatstokeepoutsideof it until past the landing, and then to turn 
and approach it from beipw. Tbe Trudeau, however, Isept in the eddy, and at- 
tempted to turn opposite ibe point of landing. Ueld, that tbe collision was not aà 
inévitable accident, but was due to the prier fault of the Trudeau. 

In Admiralty. Libel by Thomas Pickles, as owner of the tug-Jjoat 
Josie,' against the steam-boat J. E. Trudeau, for damages for a coHisioQ. 
Decree for libelant. 

James Me GonneU and tVank N. Bviler, for libelant. 

Jiw. Pi JEforncw* and CrMj/ Jlf. flb»7ior, for claimants. 

BiLMNGS, J. This is a libel by the owners of the tug-boat Josie 
against the steam-boat J.E, Trudeau for damages for a collision. The 
libel sets ont that on January 31, 1890, the Josie, which was used as,a 
nigbt ferry-boat plying between New Orléans and Algiers, was moored 
at her wharf in this city at the foot of Canal street, when she was run 
into and sunk, and totally lost, through the want of skill and négligence 
of those who were in command of the Trudeau. The answer admits the 
colliëion, but avers it was the resplt ôf an inévitable accident; that "a 
Ibg or èome obstruction, of that character was caught in the vudder of the 
Trudeau, and so bloeked it that it became unmanageable, and the wheel 
could iiot be moved one \pay or tjie other;" whçreby, it is in substance 
averred, in spite of ail the lefforts oiÇ the oflScersof the Trudeau, guided 
by ail the-requisite skill, the collision took place. It is to be obsèrved 
that it is conceded by the pleadings that the Josie, which was moored 
at her wharf, was guilty of nO fault; that the Trudeau ran into her; and 
the only question presented is whether the Trudeau was so situated that 
what damage she did should be deemed an inévitable accident. It is 
said she became unmanageable by reason of a log or some similar ob- 
struction getting afoul of her helm. I think this gênerai fact is estab- 
lished, that for some reason, for a certain length of time, and just before 
the collision, the helra was unmovable; and it may be that, if no ante- 
rior facts existed which cast blâme upon the claimants' steamer, this im- 
possibility of controUing the movements of the vessel by the helm might 
hâve brought her owners within that class of peraons whose property 
<loes damage to that of others through inévitable accident, — via major, — 
and that thus they would be exonerated from liability. This présents 
the most important question of fact in the case, which I hâve tried to 
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thoroughly consider, — whether, notwithstanding the catching of the log 
by the helm, the collision Oïight not hâve beèh avoided if the preceding 
management of the Trudeau had been such as proper skill in navigation 
required. The weight of e^^dence shows that opposite and above the 
point of the landing which the Trudeau was endeavoring to make, tbere 
was a large dnà. powerfûl eddy, well known to the navigators of the 
Mississippi river; that the usual and prudent course of descending boats 
desiring to nmke a landing àt this point was to keep outsidé of the eddy, 
t. e., furthef towards the Algiers side than the eddy, and fall a little 
below the point of landing, and then turn and proceed to the landii g 
thrûugh the eddy a little upstream. There is conflict of testimony , but 
I think the prépondérance and the rea§on of the thing tend to establish 
this mode of proCeèding as being the proper and safe mode. This was 
not the. mode resorted to by the Trudeau. She kept in the eddy, and 
attempted to turn towards tlie point of landing while within the eddy, 
and at a jJoîht not below but opposite to it. Had she kept ©utside of 
the eddy, and kept on to a point below Canal street, so thàt her turning 
would hâve been without th'eèddy, and her motion towards hèr landing 
would hâve been a little upstream, though her heltn became incapable of 
goveming, the motion of the vessel, the wheel might nevertheless hâve 
beeii madè, simply by its révolutions, to hâve prevehted the Trudeau from 
running into tHe'.J'Osie. No question waS made at the argument but that, 
and I think it is settled, as a rule of law, thàt, in cases of collision it is 
the effici'etlt, controUing rdanagemônt of the vessel charged with fault 
which must be lopked at, and that, though her management at the very 
moment of or for a few moments preceding the collision was faultless, 
nevertheless if her anterior and controUing management contributed to 
the disaster, and was injudicious, and lacking in skill or in the observ- 
ance of the kno^ii lùethods of navigation, either local or gênerai, she ia 
deemed to bë.iri fault. I think this principle of law upon the évidence 
leaves a case èstsablished àgainst the Trudeau. Judgment will therefore 
be entered in favor of the libelant, and against the daimiants. 
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Fbeeman et <d. v. Clay et al, 
(Otrciti* Court of Avpeals, Flfth CireuU. November 27, 1891.) 

X. APPEAL TO ClBODlT CotJET OB APPEALS— CITATION — DbFECT CuBED BT ApPEABANCB. 

Thé citation on appeal mnst be signed by the judge or justice, and, under rule 
14, par. 6, must be made returnable not exceeding 30 days f rom the day of signlng, 
wbetjhQr the return-day fall in vacation or in term-time; but a defect in such par- 
ticùlal'â is cured by the flling of the transcript and an entry of a regular appear- 
ance by appellees' counsel. 
8, Same-p^ppeoval op Bond. 

The appeal-bond mnst be approved by the judge or justice. An approval by the 
clerk aloné is not sufiicient, and is ground of dismissaî. 

Appéal frôm the United States Circuit Court for the Northern Dis- 
trict of Mississippi. Motion to dismiss the appeal. Granted condition- 

auy. ■::,.■ ; 

Edtoard Mayes and Frank Johnston, for. appellant. , 

ïT. -L. iVwgrenfi for appellees. 

Bèforë Pabdee, Circuit Judge, and Locke and Beuce, District Judgesî 

, Pakdee, J. In this case the appellees hâve moved to dismiss the ap- 
peal in thïs court for the following reasons: 

"(1) The bond is not approved by the trial judge, nor are the names of the 
suretîes îriâérted in it. (2) The citation ié not signed by the trial judge, but 
by the clerk, âhd was signed September 12th, executed September 14th, and 
made j^etti^haible on the thiid Monday in November, contrary to paragraph 5, 
rule 14." 

An inspection of the record shows that on the 30th day of June, 
1891, the court below, on motion of complainants, granted an appeal to 
the next term of the United States circuit court of appeals for the fifth 
circuit, .t» operate as a supersedeaa upou their entering into ;bond in the 
penalty of $5,334.50, with two or more good and sufBcient securities, 
conditioned according to law. That Ihereafter, on the 8th of Septem- 
ber, 1891,; an appeal-bond was filed, in which the names of the sureties 
are not inserted, and upon which was the following indorsement: "I 
approvft.the above bond. September 8th, 1891. G. R. Hill, Clerk," 
—but no approval by any jndge. That upon the 12th day of Septem- 
ber, 1891, G. R. Hill, clerk, issued a citation, directing the appellees 
to be and appear before the United States circuit court of appeals far 
the fifth circuit at the next term thereof, to be held in the court-room of 
said court at New Orléans, in said fifth circuit, on the third Monday 
of November, 1891. From this showing it appears that the motion to 
dismiss the appeal in this cause is well founded as far as the facts are 
concerned; for, in taking and perfecting the said appeal, neither the law 
(Rev. St. § 1000) nor the rules of this court hâve been complied with. 
The citatioh should hâve been issued and signed by the judge of the 
court beloW, directing the appellees to appear within 30 days; and the 
judge Ëîgning the citation should bave required and accepted a suflBcient 
bond to perfect the appeal, instead of which it appears that the judge 
v.48F.no.ll — 64 
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granting the appeal did not sign the citation, accept the bond, nor make 
the return-day within the rules. Hhe records of ! this court, however, 
show the transcript has been filedj and that the appellees, by counsel, 
hâve entered a regular appearance; sb that, so far aa dèfectivè citation 
and return-day are concerned, no injury to appellees has resulted. It 
ià ôtli]Br,wise with regard to the bond. In this respect, thè casé seèms tô 
be very similar, if not idèntical, with that oi 0-ReSly v. Edrington, 96 
U. S. 724, wherein Mr. Chief Justice WAite, speakiag for the court, 
says: 

, ''None of the objections to this appeal are, in our opinion, well taken, ex- 
cept tbe one wliich relates to the approval of the bond. That, we tbink, 
must be sustained. The seourity required upnn writs of error and appeals 
TOU^t be.takeo by the judge or justice., R<^v. St. § 10(^0. He cannot delegate 
this power to the clerk. Hère the apprôvai of the bond was by tbe clerk 
àioné.'^ï'he judge has nèver acted; but, as the omission w^ undoubtedly 
caused by the order of tbe court permitting tlie clerk to take the bond, the 
case is a proper one for the application of the rule by vphi«h tbis court some- 
times refuses to dismiss appeals or writs of error, exceptiop failure to.com- 
ply Vfith such terms as may be imposed for the purpose pf «upplying defects 
in the proceedings. Martin v, Hunter^s Lesaee, 1 Wheàt. 361 ; Dayton v. 
iasA, 94 U.S. 112.» 

And we think that the îike order may go in this case as was given in 
O'R^y V. Edringtony mpra, \a-wiit: Tbis cause will , stand dismissed 
Hpless the appellant siiall, on or beforè the first iS|;ohday in January 
nexti file with the clerk of this court a bond, with good and sufRcient 
{lecU^ity^ conditioned according to law:, for the purposes of the appeal; 
and it is so ordered. 



CEiîTftAï, TBUët Co. Ôp New YôttK ». Mariettà, & N. G. Ry. Co., 
' (HiAWASsEE Cô.,;,Intervenier.) 

' iCircMU Court <>if AvveaU, Fijtlii .CVreuAi. Debembçr 7, 1891.) 

i, Afpbalablb Obdbr— bisci^lON ON Claiu of Intbrvbner. 

Tbe décision of a circuit coôrt, on a pétition of intervenfioivin a fOFeblosnré suit, 
8U8t4inlflg tbe Ihtervenér's clairn, is affinai décision,'^ with^- Act Cong. March 8, 
1891, p. 517, % 6, giving tbe circQlt counts of appeals jurlgd^çtiQn to reriew final dé- 
cisions of tbe circuit courts. 1 i lij; ,. . , 

8. FÔBBOUOSDKB Oï BàILBOAS MoBTaAOE-.-Cl.AIMS OT iKTBB'ràNBR'H^CONDITIONAI. SaLB 

— ESTOPPEL. ' ^1 

An Improvement oompany, interested, lu the oOBstrtlctlollOf a railroad, aûd 
' wbosepresident was a étookholder In tbe railroad oompdily and largely interested 
, , as a CQDtractor In tbe coastructlpu of tbe railroad, equippedttbp irailroad with roll- 
ing stobk, and caùsed tbésàtnô to be markéd with tbe nainè'cf thé railrbad Com- 
pany^; tbeintent.of the improvement Company beiag toi'ebàble the ràllroaâ Com- 
pany to issue certain bonds, .se.cured by mortgage on it)s railroad as an equîpped 
railroiid, afad sùoh bonds wérelssned andplacedtbrougbtheinstrumentàlity of the ■ 
preèiâeQt of thé improvement Company.' lu a suit by a hoMer *ùt tbe bondé to fore- 
close ^«oh mortgage, an assignée of the improvement qpmpaiîv intervened, claim- 
Ing the rolling stock. fleW, that the imjprbveméntcompanyànttits assignée were 
' estopped to allège that the transaction in question constituted a gratuitous loan of 
the roUing stock, or to deny tbe titleof the rail way oompany tnereto as agalnst 
plaintift. ' , ' , ' ' ' \ 

48 Ped. Eep. 83i rftvèreéâ. 
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Appeal froiaQ the Circuit Court of the United States for the Northern 
District of Georgia. 

Bill in equity by the Central Trust Company of New York againstthe 
Marietta & North Georgia Rjiilway Company, to foreclose a mortgage 
made by the railroad company, The Hiawassee Company intervened, 
claiming title to certain rolling stock in the possession of the receiver 
appoînted in the suit. Decree for intervener. PlaintifF appeals. Re- 
versed. 

Act Gong. March 3, 1891, c. 517, § 6, provides that the circuit courts 
of appeals established by the act shall exercise appellate jurisdiction to 
re^'îew any "final décision" in the district court and circuit courts, in 
ail cases except as otherwise provided. 

STATEMENT BY PAEDEE, 3. 

On the 17th March, 1891, the Hiawassee Company filed a pétition, 
as an intervention, in the suit of Central Trust Company of New York 
V. Marietta & North Georgia Railway Company, for the foreclosure of 
mortgage, pending in the circuit court of the United States for the 
northèrn district of Georgia, wherein a receiver had been appointed and 
put in possession of the railway property. Intervener claimed certain 
railway eqùipment, then in possession of J. B. Glover, receiver of the 
Marietta & North Geoi^ia Railway, as foUows: One Brooks locomotive, 
shop No. 5, railroad No. 13; four Baldwin locomotives, Nos. 11, 12, 14, 
andl5; twocombination mail, baggage, and express cars, Nos. Ilandl2; 
iwo first-claès passenger-cars, Nos. 13 and 14. Tins pétition was de- 
murred to by Central Trust Company of New York, and thereupon was 
amended on 28th March, 1891, making the claim as follows: 

"The property descrilied and claimed by it whs purcliased by the North 
Georgia Improvenient Company from original owners. It was placed npou 
the Une ol' the M. & N. G. R. U. Company by the North Georgia Improve- 
ménti Company, through Ihe instrurnentality of Geu. R. Eager. who was 
largely interested in bolh companies, but withuut any coiitracl of purchase or 
lease by ihe M. & N. G. R. It. Coiupany, and nothing has been paid on the 
sarae by saiçl railroad company, aor has It any claim of anykind on said prop- 
erty. The ritrht of possession to ail of said property is in the H.awassee 
Company, and the title to ail of said property lias vested in it, except the title 
to engines Nos. 14 and 15. Thèse engines were buught from Biirnhamt 
Parry, Williams &Co. Ail of tl»e purchase rnoney lias been paid on tlieaame 
except six notes dated May 30, '89, for $818.00 each, duef, reapectively. 17.20, 
21, 22, 23, and 24 inonths f lom date. Upon the payment of thèse notes the 
tille to said engines alsowill vest in the Uiawassee Company." 

It is to be noted that the intervener, in its amended pétition, allèges 
the title to two of the locomotives, Nos. 14 and 15, is in Buruham, 
Parfy, Williams &Co. The intervention, without being put in issue, 
having been referred to a spécial master in chancery, the teslimony of 
Geprge R. Eager and J. B. Glover, receiver, was taken. This testimony, 
together with exhibits introduced by intervener, shows substantiàlly the 
following fàcts; That George R. Eager was the contractor to build the 
Marietta&NoEth Georgia Railway J that h« was also the président and a 
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large stockholder in a company organîzed under the laws of New Hamp- 
shire, kuown as the North Georgia Improvement Company, with its 
headquarters in Boston, Mass.; that said Eager, as contractor, was to 
receive stock and bonds of the Marietta & North Georgia Eailway for 
its construction; that said Eager procured the North Georgia Improve- 
ment Company to purchase and pay for the whole equipment hereinbe- 
fore stated, except the sum of $4,908, the balance due Burnham, Parry, 
Williams & Co., of Philadelphia, for engines Nos. 14 and 15, which 
amount was evidenced by six notes outstanding, not produced at the 
hearing of the cause, presumably in the hands of the payées; and that 
the Hiawassee Company was organîzed under the laws of Maine, and 
was, among other things, authorized to invest in stocks, bonds, and real 
estate; that the said equipment was purchased from various original 
vendors, was marked in name of said Marietta & North Georgia 
Railway Company, and put in the possession,: custody, and control of 
said Company, the Marietta & North Georgia Bailway Company, by said 
Eager, oontractor and président, as aforesaid; that by the writings exe- 
cuted by Burnham, Parry, Williams & Co. and the North Georgia Im- 
provement Company, the title was reserved until fuU payment, and thç 
locomotives are stated to be loaned to the lessees, to b,e u^ed "upop their 
railroad," etc.; that by writing executed between Jackson & Sh^rp Com- 
pany and North Georgia Improvement Company, itis steited thatthp cars 
are to be used on the Marietta & North Georgia .Rail wayPompany; that 
for the engine bought from, S. W. Grooœe there was no •n;ritten agree- 

• ment; that the Marietta & North Georgia Railway had been in, possession 
of locomotive engines 14 and 15 since about May,, 1889, upon which 
was still due the sum of $4,908 to Burnham, Parry, Williams & Co., 
xepresented by six notes still held and owned by them; that the railway 
Company had been in possession of the two first-class passenger-çars, 14 
and 15, one combination mail, baggage, and express car, numbered 11, 
and one combination mail, baggage, and express car,, numbered 12, 
since April 17, 1889, and that sàid company had been in possession of 
locomotive engines Nos. Il and 12 since about 20th day of December, 
1888. ' ■ 

George R. Eager testified, as is shown on pages 17 and 18 of the tran- 
script of the record, as foUowa: 

"Question. What was your plan, Mr. Eager, in regard to thepurchaseof 
this rolling stock? "Did you control a majority of thé stock of the M. & N> 
G-. Ry,? Answer. Yes; I and my friends controUed three"-fourths of it. Q. 
What was your'plan with regard to this rolling 8tock,-*-in. regard to the fut- 
ure? A. Our plan was, when we got the road fully completed, it would im- 
prove our mines, and we bought as rauch rolling stock as we shoaM-waritfor 
the immédiate présent; that we would: endeavor to arrange equipment, and 
issue equipment bonds for sufflcient amount to cover ail the rolling stock, 
and to secure ail the rolling stock we thought it would be necessaryto hâve. 
Q. Up to thlp time no contract between the M. & N. G. Ry. and thé North 
Georgia Improvement Company was, made? A, No, sir; none whatever. 

jQ. Was there ai}y agreement, verbal or ptherwise, between the 'improvement 
;Company and the railway company as to the improvement company furnish- 
ïng stock to' the railway company ? A. ÎJo, sir t no agreement Invany sliape. 
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The roUing stocït was sent down there with the idea that the railway Com- 
pany very soon wonld be done, and would make a car trust, — get somebody 
to iet theim hâve money, and make a car trust." 

It further appeared from the exhibits introduced — First, that Burnham, 
Parry, Williams & Co., of Philadelphia, had contracted with the North 
Georgia Improvement Company concerning the two locomotives, 14 aiîd 
15, whereby the title was reserved until they were paid for; but this con- 
tract, although dated 13th May, 1889, was not proved until the 19th 
January, 1891, and was never recorded at aJl; second, that on the 27th 
day of January, 1891, more than a week after the Marietta & North 
Georgia Railway was placed in the hands of the receiver, the North 
Georgia Improvement Company executed a paper purporting to be an 
absolute saie to the Hiawassee Company of ail the railway equipment 
hereinbefore set forth. 

On this testimony the spécial master found in favor of the interveners, . 
as iollows: 

,"I do therefore respectfiilly report that the interyener, the Hiawassee 
Cojnpany, bas 4i yalid tlaim and title to ail of said property, except to Nos. 14 
and 15 Baldwih locomotives, and upon payment of the balance due on said 
two locornotiTes wiil hâve a valid title to them; and' that the présent value 
of ail said rolling stock, including interest at six per cent., calculated up to 
Api-il 7, 1891,1 is $64,653.03. I further report that said rolling stock is abso- 
luiely necessary jto the opération of the said Marietta & North Georgia Bail- : 
way, and, that it is advisable that the receiver be allowed to purchase ail of 
.«aid roUing stock at the sum of .$64,653.03; that the said outstanding notes 
for Kaldwin locbinotives Nos. 14 and 15 be paid oùt of this amount." 

To this report exceptions were 4uly filed, which, on hearing, the court 
ordered — 

"(1) That the case be resubmittedto the master, totake évidence and report 
upon the question of the value ot thé equipment mentioned in said interven- 
tion on the 19th of January, 1891, when the receiver was appointed. (2) To 
take évidence and report upon the relations existing between the Marietta and 
North Georgia Eailway Company and the North Georgia Improvement Gom- . 
pany, by contraet or otherwise, and the relations existing between said two 
companies and George il. Eager, and the relations ejcistiug between said two 
companies and said Eager and the Hiawassee Company, so far as they throw 
light uppn or aiflect this case. " 

After the first hearing before the master,- and prior to a second hear- 
ing, the Geotral.Trusl; Company filed in the court certain answers, set- 
ting up défense substantially as follows: (1) A gênerai déniai of the 
statements made in the original and amended intervention. (2) Aver- 
ment as tp the^appointment of receiver on 19th January, 1891, and that 
Burnham, Parry, Williams & Co. were still due the sum of $4,908, bal- 
ance upori two locomotives. Nos. 14 and 15, and that the North Georgia 
Iniprovement Company had paid in full to parties from whom it was 
purchased for ail the other equipment mentioned in said pétitions. 
That upon such payment full riglit and title to said equipment vested 
iiî.said Marietta & North Georgia Railway Comp9,ny, withputany lien 
•or-ieservation of title on the part of the North Georgia Improvemeiff 
«Company; and that, if any suia yvas due for such equipment, go paid . 
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for by âaid North Georgià Improvement Company, itwàs only an open 
accdunt debt, and that saîd, équipaient was purchased by said North 
Georgia Inaprovement Company, and placeci in the possession and con- 
trol of sa;id Marietta & North Georgia Railway Compiany for its spécial 
use and benefit, and becam'e and was subject to the lien of the morla;age 
iiow being foreclosed. (3) Setting forth that the North Georgia Im- 
provement Company on the 27th of January, 1891, undertook to sell 
and to convey to the Hiawassee Company said equipmeht, and contro- 
verting the right of said improvement company to make such sale as to 
the two locomotives 14 and 16, because thè title was în Burnham, Parry, 
Williams i& Co. as to them, and as to the other equipment, because, 
it having been fuUy paîd for by the North Georgia Improvement Com- 
pany, thè titlè was in the Marietta & North Georgia Railway (Jompàny. 
(4) That when the Hiawassee Company, on the 27th of January, 1891, 
accepted from the North Georgia Improvement Company the writing 
undertaking to convey the titîe to said equipment, said Hiawas.see 
Company knèw, or was bound to know, ail that the North Georgia Im- 
provement Company, or its officers, knew in relation to said equipment. 
(6) That George R. Eager negotiated for ail of said equipment, and at the 
time was pi^eéident of the North Georgia Improvement Company, and 
was a very large stockholder and controlling spirit therein, and had ab- 
solute control of saîd company in every way; and that the deed of trust 
Becurir«g the bonds^of sàîd fàilway, delivered to said Eager, as contracter, 
recited that; thëy were for thje purpose 61 improving, completing, and 
equipping said rajlway. (6) That the information and knowledge of 
Eager, contractoi", as to the purchase of said equipment, was légal and 
actual notice to the North Georgia Improvement Company. (7) That 
the title to the tw6 locomotives, 14 and 15, was in Burnham, Parry, 
Williams & Co,', etc. (8) T&atthe title to the reraainder of said equip- 
ment, having Jp^een paîd for by the North Georgia Improvement Com- 
pany, was in the Marietta & North Georgia Railway Company, etc. 
And, furtherj that the Hiawassee Company la composed of stockholders 
whô hold claims and debts due to them by the North Georgia Improve- 
ment Company, and occuply ihtimate and confidential relations with said 
company, and as such they were put upon notice and bdùnd to know 
the relations existing betweeh EagiSr, the North Georgia Improvement 
Company, and the Marietta & North Georgia Railway Company. (9) 
Caîling attention to the provisions in the deed of trust now being fore- 
closed, as to how the bonds shotid be issued, and that the railway 
shOuld be constructed and equijipéd out of the procëeds of said bonds, 
etc. (10) That the North Georgia Improvement Company or Eager 
câused said equipment to be delivèred to the Marietta & North Georgia 
Railway, as Eager, as contracter, Was in duty bound to do, and without 
any reservatiôb find title thereto, find thereupon Eager procured the 
Marietta & North Georgia Railway Company to exécute, in accordance 
with the mortgage how beïng fbrëclosed, certificate, or certifieates, that 
the railway had been completed and equipped, to the >xtenl to author- 
ize the issuing of said bonds, which icértificate Eager caused to be deliv- 
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ered to Central Trust Company of New York, and thereupon procured 
the issue by said Central Trust Company to Eager, as contractor, of the 
bonds of said Marietta & North Georgia Railway Company. 

Upon the resubraission, the only witness examined in this interven- 
tion was J. B. Glover, the receiver, whose testimony shows substantially 
as foUows: That ail the railway equipment set forth in the Hiawassee 
intervention was placed upon the road by George R. Eager, and marked 
with the name of the Marietta & North Georgia Railway Company, and 
"went into the (ïustody, contrbl, and use of said railway, the same beihg 
receiyed by sàid Glover, who was then superintenderit pf said railway. 
That at that time Eager was the contractor, building part of the Marietta 
& North Georgia Railway, and broadening the gauge of other parts. Ea- 
ger was the chief stockholder in said railway, was the président and gên- 
erai controller of the North Georgia Improvement Company, and his 
sister, H. A. Eager, was treasurer, with .headquarters at Boston, Mass. 
That-in addition to the duties of superintendent of the railway, said 
Glover was the agçnt of Eager, receiving a salary of ^75 a month. That, 
as the line of railway was constructed, the North Georgia Improvement 
Company paid many of the bills due for such construction. That the 
North Gçorgi^ Improvement Company would frequerjtly furnish to Glover, 
as agent of Eager, money with which to pay claims due laborers under 
Eager, as contractor, and also freight on roUing stock coming to the 
North Georgia Improvement Company or to Eager, and which Eager 
caused to be placed on the Marietta & North Georgia Railway. That 
whenever the Marietta & North Georgia Railway would pay claims agaiçst 
Eager, contractor, or ag^inst the North Georgia Improvement Company, 
Gloverj.as agent for Eager, woul^ then send the bills to H. A. Eager, 
treasurer of the North Georgia Improvement Company , at Boston. That 
if there was any charge for freight upon locomotive or passenger equip- 
ment çonsigned to or received by the Marietta & North Georgia Rail- 
way, a charge would be made up agaipst George Jl. Eager, and sent to 
H. A. Eager, treasurer of the North Georgia Improvement Company, 
and that drafts would be drawn on H. A. Eager, as such treasurer, t» 
settle thèse ; accounts, aBd the vouçhers would be sent to her. That 
there were tbree ways;that Glover, as agent for Eager, obtained money 
for çlairns due laborers for construction or for freight upon the railway 
equipment furnished the Marietta & North Georgia Railway: (1) By 
drawingpiQ H. A. Eager, treasurer; (2) by checks drawn by George R. 
Eager upon some bank in Boston or New York; (3) by drafts drawn by 
George R. Eager on H. A. Eager, treasurer, — that is,whatever was paid 
out of the funds of the Marietta & North Georgia Railway Company ,by 
Glover, as superintendent, for debts due by George R. Eager, as con-- 
-tractori or for debts due by George R. Eager or the North Georgia Im- 
provement Company for freight on railyray, equipment sent to the Mari- 
etta & Nprth Georgia Railway, was reimbursed in one of the three ways 
above mentioned. That George R. Eagçir was contractor, npt only to 
build jand widen the gauge of the Marietta |& North Georgia Railway in 
the stateS; pf Gçprgia and North Carolica, but he was at the sa.nae time 
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contracter to build the Knoxvîlle Southern Railroad, then being con- 
structed in thè state of Tennessee, and wbich was afterwards Consolidated 
with the Marietta & North Georgia Railway, under that name. 

There was allso introduced on said second hearing documentary évi- 
dence, to-^t: 

"This is to certify that the Marietta & North Georgia Railway has been 

complèted miles, and is now ready for opération miles of the 

Bamebetween and — , and that there has been delivered and in 

good workjng order upon said railway an amount of roUing stock and equip- 
ment bearing the same proportion to the whole rolling stock and équipaient 
requisite for the proper and efScient working of the railway as the number of 
miles cbmpletëd at the date df this certificate bears to the total mileage of said 
railway, and that the stations included in the sections herein certifled hav» 
been fully and completely equipped with ail uaual and necessary apparatus» 
appliances, and furniture." 

An agrèement was made on 25th August, 1888, between Hambro& 
Son, df Éngland, Marietta & North Georgia Railway Company, George B,. 
Eager, eÔHtfactor, and Knoxville, Cuniberland Gap & Louisville Railway 
Company, Whereby the said Hambro & Son were, among other things, 
to placé $1,000,000 of the Consolidated mortgage bonds of the Marietta 
& Nérth Georgia Railway Company, now being foreclôsed in the main 
suititipôn certain terms^ conditions, promises, aiid agreements set forth 
in said cobtract. This agrèement was signed by George R. Eager, as- 
gerieral naanager for the Marietta & North Georgia Railway Company, 
and by George R. Eager, contractor, and by George R. Eager as gênerai 
manager of the Kno'xville, Cumberland Gap & LoUisville Railroad, and 
for the Cfùmberland Gap Construction Company. Further, there was an 
indorsement- upon this contract by which George R. Eager signed his. 
bwn name, and also signed as attorney in fact for Royal M. Pulsifer, and 
guarantied that the contract between Hambro & Son and others should 
be carriéd into effect, and the eorapletion of the Marietta & North Geor- 
gia Railway assured, by Eager and Pulsifer, at theîr own cost and expense, 
if the proceéds of the sale of the mortgage bonds wère notstifficient for 
the purpose. This contraôt recites "that it bas been sigreed, for the pur- 
posés of this agrèement, complèted sections shall consist of not less than 
five tiiilèSj with the corresponding proportion of rolling stock and equip- 
ment;^' sid therein it is agreed by the Marietta & North Georgia Rail-^ 
way Company that no certificate of completion shall be givèn until there 
shall be delivered and in gbod working order an amount of rolling stock, 
etc. This contract and agrèement also had attached to' it authority from 
the Marietta & North Georgia Railway Company, giving George R. Eager 
the power to enter into such agrèement with Hambro & Son; and it 
appeàrs that thereafter the form of the certificate was changea so as ta 
show complèted sections fully equipped with rolling stock. Also thre& 
separate cdntracts and agreements: (1) Contract made between the Ma- 
rietta & North Georgia Railway Company by .Joseph Kinsey, its prési- 
dent, and George R. Eager, whereby Eagér was employed as contractor 
to do certain work on that railroad, and the company was to furnish cer- 
tain convijbts and make certain payments to Eager. This contempla ted 
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only a narrow-gauge road. (2) Agreement between Eager and the Ma- 
rietta & North Georgia Railway Company, made on the 4th of Auguste 
1881, whereby Eager was employed as contractor to build certain Une 
of railroad for said company. (3) Another contract between George R. 
Eager and the Marietta & North Georgia Railway Company, whereby 
Eager was to broaden the gauge of the said line of railway, was to put 
down Steel rails not lighter than 56 pounds to the yard, and was to do 
othér things therein set forth, upon the considération of receiving certain 
bonds and stock and $3,000 a mile in cash. In said contract the fol- 
lowing language is used: 

"The party of the first part agrées, [that is, George R. Eager,] whenever re- 
quested to do so by the party of the second part, to survey and lay out its 
road or roads as hereinbefore agreed to be constructed and equipped, and to 
acquire by purchase, condemnation, or otberwise, such rights of way, " etc. 

There was also used at the hearing of the intervention of the HiawaB- 
see Company, Under the agreement of counsel, the testimony of C. R. 
Walton, chief engineèr of the Marietta & North Georgia Railway Com- 
pany, which testimony is substantially as follows: That he was chief 
engineer of the Marietta & Nôrth Georgia Railway Company, and the 
officer of that road who sent on the certificates,as the road was completed, 
to the Central Trust Company of New York. That there were 20 of thèse 
certificates which were forwarded to Royal M. Pulsifer, président of the 
railway company, Walton, as chief engineer, having made one copy of 
such certificates, and forwarded to Pulsifer, and another copy hauded 
to Hammett, secretary of the company at Marietta. That the said cer- 
tificats was as follows: 

"This is to certify that the Marietta & North Georgia Railway Company 
hâve eompleted and in opération one hundred and eleveh fifty-two one-htin- 
dredths miles of railroad between Marietta, Ga., and Murphy, North Carolina. 
C, R, Walton, Ghief Engineer, " 

This was addressed to the Central Trust Company of New York. The 
firsl was, in substance, like the second, except in mileage; being for 99 
miles. The first ceçtificate was dated June 17, 1887, and the second 
May 19, 1888. That the certificates, after the first two seiit by him, as 
fihief engineer, to the Central Trust Company bf New York, contained 
the following language: 

"And there has been delivered and in good working order upon said rail- 
way an amoiint of roUlng stock and equipmenl requisite for the proper and 
«ffleient working of the railway, as the niiraber of miles completed at the date 
«f this cértifleate bears to the total mileage of said railway." 

— And that this form of certificate was used in order to get bonds on 
that portion of the road lying between Blue Ridge and Knoxville, Tenn., 
as well as on the other parts of the line. That the form of certificate 
was adopted unanimously by the board of directors on the 8th of April, 
1889, as the form to be signed by him as chief engineer, and that such 
form, so adopted by the board of directors, he continued to send to Cen- 
tral Trust Company, and upon which the bonds were obtained. 

It was, conceded at. the hearing befpre the court that the morigage .or 
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deed of trust given by the Marietta & Narth Georgia Raiiway Company 
to Central Trust Company of New York, under which bonds were issued 
upon cèftificates of completion and equipment, contained the foUowing: 

"And whereas, the said party of the first part is desirous of bonowing 
money for the purpose of paying ofl and discharging ail of said mort'gage in^ 
debtedness of said Marietta & North Georgia Eailway Company, and for the 
further purpose of construeting, improving, extending, completing, and 
equipping its raiiway, and proposes, in confornaity with the laws of said 
States, to issue its bouds therefor, and to secure the payment of the same by 
the mortgage of its raiiway, equipment, and franchise, and ail of its other 
property, whether now in possession or hereafter acquired." 

—And tbat the said mortgage or deed of trust covered ail after-acquired 
property appurtenant to the railroad and its branches. 

It further appeared in évidence tbat about the times the certificates 
of completed sections, with rolling-stock equipment, were made, other 
(besides the ones in questipij hère) conditional purchases of roUing stock 
were negotiated by Eager and the North Georgia Improvemént Com pany , 
resulting in rolling stock being placed upon the Marietta & North Geor- 
gia Raiiway, to justify the certificates, and that of ail the rolling stock 
found on the Marietta & North Georgia Raiiway, 231 miles long, at the 
time the receiver was appointed, outside parties clairaed the ownership, 
except of two locomotives. By agreement, a report of a meeting of 
bondholders of the Marietta & North Georgia Raiiway Company, for re- 
or^anization purposes, held after the appointment of a receiver, was put 
in évidence, showing the adoption of a report of acommittee, of which 
George R. Eager was one, recommending the purchase of rolling stock 
in use on the jfiilway; spécial care to be taken that the railroad shall 
acquire a perfeet title to the property, — amount stated at $291,933. 

T?he second report of the master was substantially as follows: 

"(1) As to the value of said rolling stock on the 19th Jaiiuary, 1891, thé 
master found the total aggre^até value of the same to be $55,993.59, to which 
Bhould be added interest at the rate of 7 per cent, per annum from the 19th 
January, 1891. , 

"(2) The évidence shows (that the North Georgia Improvemént Company 
in 1888 and 1889 bouglit ail of this rolling stock, and placed the same on the 
Marietta & North Georgia Raiiway Company. The conlract between the 
North Georgia Improvemént Company and the original owners of said rolling 
stock was in wrlting; the contract in eacb case being a conditional sale, with 
tltle reserved until fully paid for. Tliese contracts were ail duly executed, 
but none of them hâve ever been recorded. The North Georgia Improvemént 
Company placed ail of said rolling stock on said Marietta & North Georgia 
llailway, witliout any contract or agreement, either oral or written, with said 
Company. The évidence shows that the North Georgia Improvemént Com- 
pany has fully paîd f or ail of said rolling stock, except six notes, aggregating 
84,908, payable to Bnrnham, Parry, Williams & Co. The proof shows that 
the North Georgia Improvemént Company, on the 27th day oi Jsinuary, 1891, 
duly transferred and assigned ail its right, title, and interest in and to said 
rolling stock to the Hiawassee Company, the intervener in this case. The 
master is of the opinion that thèse contracts, reserving title between the 
original owners and the North Georgia Improvemént Company, are good ex- 
cept as to aubse^uent pùrchasers or creditors witbout notice; and, when the 
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!North Georgia Iiùpioveiùent Company had fully paid for said roUing stock, it 
acqiiired a vàlid title, whieh it could legally transfer. The master is of opin- 
ion that, when said rolling stock was placéd on said Marietta & North Georgia 
Bail way withont any contract, the légal effect was to create a bailment, sub- 
ject to the termination at option of either paity, and that theiefore this prop- 
erty was held by the Marietta & North Georgia Kailway Company as bailee. 
Counselfor the Central Trust Company further contend that (îeorge R. Eager 
was under written contract to equip said railway with rolling stock; that said 
Eager was really the North Georgia Improvement Company; and that, when 
said Company placed said rolling stock ûpon said railway, it did so in pursu- 
ance of said Eager's contract to equip said railway, açd «therefore it became 
the property of said railway, and became subject to the mortgage executed 
by said railway to secure the payment of its bonds. The master doea not 
tbink;thattfais position is sustained by the évidence. In liis opinion, a care-, 
fui «xamination of the contract made between Eager and the railway com* 
pany, the original railroad company, the certificates of G. R. Walton, chief 
engineer, the contract with Hambro & Son, of London, will show tliat George 
B. Eager was not to equip the road with rolling stock. In the opinion of the 
master, the iutervener, the Hiawassee Company, bas a valid initie to ail of 
said rolling stock, and has a good title to ail of said property, except as to 
Nos. 14 and 15, Baldwin locomotives, upon which there is still due the sum 
of $4,908. The évidence shows that this rolling stock is essential to the opér- 
ation of the railway by the receiver, and I therefore recomraend that lie be au- 
thorlzed to purchase the same at its vAae on the 19th of January, 1891, wjtli 
7 per cent, per annum interest from said date; Ihe $4,908 balance Mue to ba 
included in the amount. As to the ability of the receiver to pay cash for this 
rolling stock, the master refers to bis report filed on June 6tb, in the inter- 
vention of Samuel W. Groorae. 

"(3) The master tinds that George R. Eager was and is the largest stock- 
holder in the Marietta & North Georgia Bail way Company, and that he was 
the contractor to construct said railway; that said George B. Eàger was, 
until recently. président of the North Georgia Improvement Company. The 
évidence further shows that the only relation existing between the Marietta 
& North Georgia Railway Company and the Norlh Georgia Improvement 
Company, by contract or otherwise, was in référence to this rolling stock, 
and, in opinion of the master, was that of bailor and bailee. The évidence 
does not show any connection between said two companies and George B. 
Eager and the Hiawassee Comiany, except the transfer by the said iNorth 
Georgia Improvement Company to the said Hiawassee Cumpai<y of ail its 
rigbt, title, and interest to the rolling stock covered by this intervention." 

The Central Trust Company filed elaborate exceptions to the naaster'a 
report, mainly on the Une of the answer hereinbefore given in substance; 
the important ones being as follows: 

"Because it is shown by the évidence that there was nothlng whatever due 
by the North Georgia Improvement Company to tlie original vendor for the 
aforesaid property, except $4,908, dne to Burnham, Parry, Williams & Co. as 
a balance upon locomotives 14 and 15, aiid that there was no réservation of 
title or lien upon thèse locomotives by the original vendor, or any one else,as 
against the Marietta & North Georgia Bailway Company, but that ail of 
said property has been paid for, except as above stated, and had been placed 
by George B. Eager, président of the North Georgia Improvement Company, 
upon the Marietta & North Georgia Railway Conapany, three-fourths of the 
stock of which he and his friends control, with the distinct understanding, at 
the time that said rolling stock was placed upon said Une of railway, and that 
tbe railway company was thereafter to pay the said North Georgia Improve- 
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nient: Company for the samé by issuing eqnipment bonds; but that the said 
und^rstaiiding '«ras only on the part ot the said Eager, as président of said 
Improveniètit Company, and without any con tract or agreement to the effect 
beihg agreed to on the part of the railway Company, who took said roUing 
stock, and used it as its own, unincumbered by any réservation of title or any 
contract other than th« law implies to pay for the same. 

"Becausé the spécial mastér did not find and report that George E. Eager, 
the coiitràctor to build the Marietta & North Georgia Railway, was iinder 
obligation to adequately equip Said railway with rolling stock; and further, 
because said spécial master did not flnd and report that the relations between 
said (îeorge R. Eager, Oontractûr, and as président of the North Georgia Im- 
proverriént Company, an^d^as controlling more than three-fourths of the stock 
of the sàid Marietta & North Georgia Railway Company, was such that any 
debt and démand due to the Hiàwassee Company by the Marietta & North 
Georgia Railway Company grounded upon rolling stock fivrnished said rail- 
way company, ahd pàid for by said North Georgia Improvemeut Company, 
shotild not àgain bë paid for to the Hiàwassee Company ; but that such claim 
of the Hiàwassee Company was void and invalid against said railway Com- 
pany, becauBe of the relations existing between that corapany, George R. 
Eager, the North Georgia Improvement Company, and the Marietta & North 
Georgia Railway Company." 

The court on hearing having overruled the exceptions and confirmed 
the raaster's report, and having further rendered final décision that thê 
receiver shoùld purchase the railroad equipment mentioned in the inter- 
vention, by giving notes due in six months from date, with interest at 
7 per cent, per annum from January 19, 1891, the Central Trust Com- 
pany appealed to this court, assigning, substantially, as error the same 
points madé in the answer and in the exceptions to the master's report. 
On thé hearing in this court coûnsel for appe]lee filed a motion to dis- 
miss the appéâlon the ground of prematurity, no final décision having 
been rendered; in the tiiain case pending in the court below. , 

H. B. îWyafcîîts, for appeliant. 

J/ofce SWiâA, foï appellee. , ;; 

Betore PA'BDifiEi Circuit Judge, and Locke and Bruce, District Judges. 

Pabdee, S^yXafter stating the case.") The décision in the court below 
pn the interveption of the Hiàwassee Company was a final décision upon 
the matter ctistiuçt from the gênerai subject in litigation. . Central Trust 
'Co. V. Grant Locomotive Works, 135 U. S. 207, 10 Sup. Ct. Rep. 736. 
As a final décision, it cornes 4irectly within the jurisdiction given to the 
circuit courts of ç^ppeal in the sixth section of the act, approyed March 3, 
1891, entitled "An àct to establish circuit courts of appeal," etc. While 
perhaps the cpurt may, for its own protection, hereafter be compelled to 
insist that causes pending in the circuit and district courts; shall not be 
'broughtto this court for review piecemeal, weare not inclined to enforce 
such a rule in this case, even if we hâve authority so to do. The mo- 
tion to dismiss, the appeàj tïill therefore be overruled. 

The mortgage giyen by ^he Marietta ,& North Georgia Railway Com- 
pany, suit for foreclosure of which is now pending in the court below, cov- 
ers fuliy ail after-tacquired :.property appurtenant to the railway, and it 
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contemplated thàt a fuUy constructed and equipped railroad should be 
provided with the proceeds of the bonds. Apparently, however, ail the 
bonds, or the proceeds thereof, under contracta thereto made, were to go 
to the contracter, who was not in terms, and perhaps not by implication, 
bound to équip the road. The Hambro agreement more fully and ex- 
plicitly provided for an equipped railroad. Apparently the process of 
issuing the bonds upon certifioates of a completed road-way ready for 
the passée of trains was not satisfactory, and the agreement expressly 
recites:' : ? i 

"It bas béen agreed for the pUrposes of this agreement completed sections 
Bhall coDsist of not l^s than five miles, witb a corresponding proportion of 
rolling stock and equipment." 

• — And thèn proVides as foUows: 

"Thé Marietta & North Georgia Railway Company nndertakes and agréés 
that on gind f rom the date of this agreement every section of completed rail- 
way, the subject of every sworn eertiflcate, as aforesaid; Bhall for the pur- 
pose of this. agreement comprise not less than five miles of railway; and that 
no such syi?;orn eertiflcate shall be given unless and until there shall be deliv^ 
ered in good working order upon the said railway an amount of rolling stock 
and èquipment bearing the same proportion to tbe whole rolling stock and 
equipment requisite for the properand efficient working of the railway as the 
number of miles completed at the date of such ceitificate shall bear to the total 
mileage of said railway." 

It is to be noticed hère that Eager acted for the companies in making 
the contraçt, aiid wâs a party himself thereto as the contracter. 

The Mj^rietta & North Georgia Railway Company had previously in 
the fullest manner authorized Eager to contraçt with Hambro & Son for 
issue and sale of the bonds, — price, terms, and commissions at Eager's 
discrétion ;' and thé ràiltray Company immediately ratified the contràct 
by dïrèctiné'tiiat tliefèafter thëform of certificate tb the trust compariy,' 
upon which bonds were to issue, should be as provided therein, and 
from thàt 'daté evéry certificate upon which bonds were issued by^the 
trust comf)àhy tô the coiitràctor or his assigns, for coustructing the rail- 
i'oad, contaihed the stateme'nt — i 

"That there bad been delivered, and in good working order, upon said raiU 
Way au àtoélint' of roHing' stock and equipment bearing the same proportion 
totbe whole rolling stock and equipment requisite for the proper and effi- 
cient workjjig of the railway as the number of miles completed at the date 
of thià eertiflcate bears to the total mileage of said railway." 

The Hatïibro contraçt that rolling stock and equipment should be 
delivered up9n the road in good working order and in requisite quantity 
for the proper and efficient working of the railway evidently contem- 
plated that the rolling stock and equipment so delivered should be roll- 
ing stock and equipment belonging to the road by some title of owner- 
ship, sO'âS to make the same a better security for the bonds than the 
railroad without rolling stock and equipment would be. Therefore, the 
agreement ' prècluded a mère tèmporary gratuitous loan of the rolling 
stock foT» t^'purposesof thé certiôcate. Eager was the contractor conr 
structiûg' tbe {railroad, and,' while he had not in terma bound himself as 
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oontractor to furnish the railway with rolling-stpqki equipment, (only the 
Company so binding itself,) yet Eager, under the teïmç of the Hambro 
contract, could obtain ûo bonds for donstruotiop until the roUing stock 
should be delivered in good working order and in requisite quantity 
upon the road. The North Georgia Improvement Company, a New 
Hampshire corporation, owning mining interests along the line pf the 
road, and to Bome extent a holder of the bonds of the railway, of which 
Company Eager was président and gênerai manager, through Eager, 
bought the rolling stock in question, and delivered it upon the railroad 
and had it marked in the narae of the railway, as though it was the 
property of said railway, and the sàme went by consent of , ail parties 
into the custody and control of said railway. 

The question for our détermination is whether the transfer of tbe rolling 
etocjk, made as aforesaid, was a mère temporary gratuitoiis loan or sale. 
As Èag&T negotiated the whole business for the improvement company, 
ànd wais the président of the improvement company and the apparent 
bontrôller of the railway company, the question is reduced to this: Did 
Ë^ger inteiid a temporary gratuitous ioan or a sale? The éléments of a 
6^e--the thing, the price, delivery — are there; and the sale was com- 
pleteif there was the necessary consent. As recited in the statement of 
faots, Eager testifies in relation to this matter: 

" Our plan was when we got the road f ully completed it would improve our 
mines, and we bought as much rolling stock us we should want for the im- 
médiate présent; that we would endeavor to arrange equipment and issue 
equipment bonds for sufiicient amount to cover ail the rolling Stock, and se- 
cure ail the rolling stock we thought it would be necessary to hâve." 

Again; 

"Tlierolling stock was sent down there witli the idea that the railway 
company very soon would be doue, and would make a car trust, — get aome- 
body to let tbem hâve money, and make a car trust." 

This évidence shows that it was conteniplated by Eager that the 
Marietta & North Georgia Railway Company was to hâve and keep the 
rolling stock, and was to pay for it thereafter either by raising money 
on equipment bonds or through a car trust. The destination and the 
fature use and control of the rolling stock was thus ûxed in the Mari- 
etta & North Georgia Railway Company, and that by the consent of ail 
the parties. When, in addition to this, it is considered that upon a 
delivery with apparent title in the railway company of such rolling 
stock, the bonds of the railway company were to be and were issued, 
of which Eager was a beneficiary, in the light of honest dealing can any 
other conclusion be reached than that Eager, acting for ail parties, 
(himsélf included,) intended a sale of the rolling stock to the railway 
company, rather than a temporary gratuitous loan, which would hâve 
«perated a fraud upon the persons dealing in boods on the faith of the 
Hambro agreement? 

Counsel for appellee urges several points in this connection, — that, as 
under the Hambro agreement, the rolling stock was only to be delivered 
iipon the railroad, and was not required to be pwaed by the railway 
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Company, and as Hambro & Son knew that Eager was not bound un- 
der his contract for construction to furnish equipment, and understood 
that the money from the bonds would not pay for equipment, therefora 
it was not contemplated that the railway company should be the owner 
of the rolling stock, but that it had the right to furnish equipment 
through a car trust. 

The answer to this seems plain, so far as rolling stock in issue in this 
intervention is concemed. The railway company did not create a car 
trust, but it took the property as apparent owner. It is further urged 
that, when the receiver was appointed in the main suit, in his first re- 
port he declared this rolling stock to be owned by the persons now 
claiming it, and that subsequently to such report the bondholders held 
a meeting, and elected a committee of five to represent them in connec- 
tion with the management of the road; and that this committee re- 
ported "with regard to the 15th item, rolling stock now in use, your 
commitfée recdmmend this payment, with the remark that spécial care 
be taken that the railway shall acquiré a perfect title to property," and 
that this recommendation was subsequently reported back to a meeting 
of the bondholders, who indorsed it. 

Gounsel States, although it does not appear in the évidence, that a 
représentative of Hambro & Son constituted one of the committee, and 
that on the subséquent vote ail of Hambro & Son's bonds were voted in 
favor of the resolution. It does appear that Eager was one of the com- 
mittee, imd one of the bondholders voting in the affirmative. There is 
nothing to show that the bondholders were fully advised of the actual 
state of the rolling stock, and the presumption naturally is raised that 
they acted in the ligbt of Eager's statement and explanations. Besides 
this, it is to be noticed that the recommendation of the bondholders is • 
for payment as though the contract of purchase had been corapleted. 
It is not to be presumed from what the bondholders did do that there 
was any ihtention to subordinate the lien of the mortgage to any claim 
for equipment. 

Thé (iiase, however, as we understand it, does not require that we 
should find that there was an actual sale of the rolling stock to the rail- 
way company. Under the circumstances, as to the placing of the roll- 
ing stock où the railway for use by the railway company apparently as 
owner, the issuance of bonds by the trust company on certificates, in 
accordance with the Hambro contract, based upon this rolling stock and 
the beneficiary resuit thereof to Eager, both Eager and the North Georgia 
Improvement Company are estopped in equity from attacking the rail- 
way company 's title to the rolling stock in question as against the inter- 
est of the bondholders. As to Eager, this estoppel ought not to be 
questioned, ànd we are of opinion that it is equally clear as to the North 
Georgia Improvement Company, for it was charged with fuU notice of 
ail the circumstances as fully as Eager himself was informed, and yet, 
as a voluntèer, aided Eager in obtaining the rolling stock, and in deliver- 
ing it upon the railroad, which otherwise he might not bave been able 
to do, mad thèreby obtaiued the issuance of bonds based ou delivery of 



864 FEDERAL BEPORTEB, vol. 48. 

the rolling stock on the railroad in good working order, etc. , The îm- 
provement company occupies the same position as the bwner who stands 
by in silence while another sella his property. 

It is cànceded that the intervener, the Hiawassee Company, stands in 
the shoes of the North Georgia Improvement Company, so far as the 
rolling stock is concerned, and can assert no better title thereto. than the 
improvement company could hâve asserted had no transfer been made. 

Thèse views require the reversai of the decree appealed from, and thè 
remanding of the case to the circuit court, with instructions to dismiss 
the intervention of the Hiawassee Company, with costa. And it is so 
orderedi 



Central Trust Co. of New York v. Marietta & N. G, Ry, Co., 
(Gboomb, Intervener.) , 

{CirùuU C(ywrtoifAvveal8,Fifth Circuit. December 7, 1891.) 

l. FoBBOLôBtTBÈ op Railboad Moktgaoe— Conditionai. Salb— Eights op Vendob. 
The vendor of roUlng stock to au improvement pompany, by his, cou tract of sale 
reserved title thereto until payment o^ the purohase moiièy. The improvement 
company supplied the rolling stock to a railroad company in erderto enable thè lati- 
ter tp raise money on bo.n^s seOnred hy mortgage pn H^ railrpad and equjpments. 
Held, in a snitto foreclose such mortgagé, that the original vendor, having no no- 
tice of equities existing between thé pùrbhasers of the bonds of the raîlïoad com- 
pany and the improvement company, was entitled to the possession of the. rolling 
stock, title to wbich he had retained. 

^ BaME— ESTÔPPBL. ' 

But in such case, the improvement company being estoppefl from gettiwg.WB WP 
against the bondholders by the faot that the bonds of the railroad company Were 
placed throngh its instrùmentality, the original vendor coiild ^àke nothing by a re- 
sale to him ;by the improvement company of such rolling stodî. ; ! ' 

Appealfrom the Circuit Court ofithe United State?. for ;tbe, Northern 
District of Georgia. ,: ; ,: , ; 

Bill in ectnity by the Central Trust Company of New York again'st, the 
Marietta & North Georgia Railway Company to /oreçlose a mortgage 
made by the railroad company. Samuel W. Groome intervpned, claim- 
ing title to certain rolling stock in the possession , of the recçiver ap- 
pointed in the suit. Decree for intervener. Plaintiff appeals. Re- 
versed. 

fl^. 5. SImpKïw, for appellant. 

Hoke SmilJi, for appellee. 

Before Pabdeb, Circuit Judge, and Locke and Bruce, District Judges. 

Pabdee, J. The case on this intervention is the same in pleadinga, 
master's report, exceptions, and assignments of errors as the case of 
Central Trust Co. v. Marietta de N. G. Ry. Co. (Hiawassee Co., Intervener,) 
48 Fed. Rep. 850, (just decided,) except thàt the appellee, Groome, was 
the original vendor of the rolling stock in question to the North Georgia 
Improvement Company, and in bis contract retained the title until pay- 
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ment of the purchase price should be fully made, and that the North 
Georgia Improvement Company has not paid the entire purchase price, 
some $5,500 of the original $22,500 beingstill due and unpaid; and the 
appellee, Groome, shows a written contract for the resale of the prop- 
ertj'^ to hira by the North Georgia Improvement Company, made since 
his first intervention claiming the roUing stock in controversy was filed. 
The case is, however, to be distinguished from the Hiawassee Case in 
this: that Groome was not chai^ed with any notice of the equities exist- 
ing in favor of bondholders as, against Eager or the North Georgia Im- 
provement Company, and he made a conditional sale of his property, 
retaining the title thereto to the North Georgia Improvement Company, 
who trànsferred it, without paying the full price, to the Marietta & North 
Georgia Railway Company. We think it is clear that the appellee, 
Groome, has never forfeîted his rights under his original contract, and 
thàt he is now entitled to a return of the property, or to the payment of 
the balancé of the price stiU due. We do not think that Groome took 
any thing by the contract with the North Georgia Improvement Company 
for the resale of the property, as that company (as we hâve seen in the 
Hiawçissee Case) was estopped frôm setting up title agàiùst the bondhold- 
ers. As the master reported that the use of the roUing stock in question 
was necessary to the opération of the railway in possession of the re- 
cèiver, the rèceiver should pay the balance of the purchase price still 
due to appellee, or give up the property. On the other points involved, 
we will hold as in the Hiawassee Case. It is thereforè ordered and ad- 
judged that the décision appealed from be reversed, with costs, and that 
this cause be remanded to the circuit court, with instructions to enter an 
order directing the rèceiver to pay, within 15 days from daté thereof, 
the balance due to intervener, Samuel W. Groome, on his contract for 
the sale to the North Georgia Improvement Company of the rolling stock 
described in his intervention; and, in case of inability to pay as di- 
rectèd, the rèceiver shalldèli ver the property. 



Gentrax Trust Co. of New York v. Marietta AN. G. Ry. Co., 
(Jackson & Woodin Manûf'g Co., Intervener.) 

{CiireuU C<mrt of Appeau, JPifth Circuit. December 7, 1891.) 

Il F0BE0I.O8TTItB O» RAILBOAD MoBTQAOB — CONDITION AI, SaLB— BlOHTS OF VbNDOB. 

A railroad company Issued eqaipment bonds, and executed a mortgage to secUra 
the same, covering "ail after-acquired" property of the company. Afterwards an 
Improvement company, interested In the railway company, purchased certain roll- 
ing stock from a car-buildlqg company, whlcb, by tbe contract of sale, retalned 
title to the rolling stock uhtil the purchase price thereof shonld be fully paid. The 
roUing stock was then fumlàhed by the improvement company to the railroad 
company, nnder an agreement by which the Improvement company undertook ta 
equip the railroad company. Eéld, in a suit to foreclose the mortgage, that the 
car-building company, having no notice of any equities In faror of thehoîdersof 
the railroad company's bonds against the improvement company, arising ont of tfaa 
eontraot of the improvement oompàny to equip the railroad in OI^der to eaable it to 
v.48F.no.ll — ^56 
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issue Buch bonds, was not estopped to interrene and assert its title to the roUinff 

stock in Question, and was entttled to thô possession of so iùnoh thereof as it haa 

f umished to the railroad Company. 

3. Bamb— Rboording Contbaot ov Salb Reservino Titls— Qp^hation ov Statcte. 

Laws 6a. 1889, p. 188, validating conitracts for the âale b^ Mlling stock made or 

. to be made to the owuer or operator of a railway withlu the state of Georgia, with 

ireservâtioD of title, and requiring such contracts to be recorded within six months 

' after exécution, has no application to such à contract, ihàde before the passage of 

' Such act, by two foreign corporations, ontside of the state, for the sale of rolling 

i stock to be used within the state, neiùier corporation being the o°vrner or operator 

of a rail way in the state., 

Appeal from the Circuit Court of the United States for the Northern 
ï)Î8tri<5t of Georgia. 

Bill in eguity by the Central Trust Company of New York against the 
Marietta & North Georgia Eailway Company to foreclose a mortgage 
made by the railway Company. The Jackson & Woodin Manufactur- 
ing Cotppany intervened, claiming title to certain rôlUng stock in the 
ppssps^o^ of the receiver appointed in the suit. Decree for intervener. 
Eltùntiff appeals. AflBrmed. 

. Lasys ,Ga. 1889, p. 188, validâtes sales of rolling stock made or to be 
made tp "any railroad Company or person owning or operating a railroad 
in this state," with réservation of title, and provides that such contracts 
made prior to the papsage of the act shall be recorded in the county of 
the state of Georgia in which is situated the principal office of the Com- 
pany,. etc., within six months after the passage of the act, and that such 
contractiB made after the passf^e of thç act shall be so recorded within 
six months after their exécution. 

STATEMENT BY FARDEE, 3. 

The facts of the case, and the exceptions relied upon by the appellant, 
are sufficiently stated in the master's report, as foUows; 

"First. That the Jackson & Woodin CJompnny sold the North Georgia Itn- 
provement Company thirty 8-wheel gofliâola-cars, and twenty 8-wheel box- 
cars, for which it received thirty-four notes, dated Augiist 1, 1890, and due 
as follows: One note payable Deceinber 1, 1890, and monthly thereafter, until 
September 1, 1893. The aggregate amount of thèse thirty-four notes is 
twenty thousand flve hundred and eighty-nine dollars and four cents, ($20,- 
689.04.) ïheie was also another note given by said North Georgia Improve- 
mept Company on account of said purçhase, due Auguat 26, 1890, for flve 
thousand eight hundred and twenty-Tiine dollars sikty-tWo cents, màking à 
total of $26,418.66. I hâve addëd to'th!s aggregate aimonnt six per cent, in- 
terest on past-due notes, and deducted from the aggregate amount six per 
cent, interést from those not due, and I flndthe principal and interest due on 
said notes, April 7. 1891, is #25,357.18. I furtber flnd from the proof that 
the North Georgia Improyén^pnt Company, being unable to pay any of said 
notes, reliaquished ail clàim upon said property to the intervener, the said 
Jackson & Woodin Mannfaoturing Company. I further flnd that the said 
North Georgia împroveinent Company delivered said Hfty cars to the Mari- 
etta & North Georgia Railway Compapy.ahd that said Ûfty cars are now in 
the possession of J. B. Glover, receiver of the Marietta & North Grcoigia 
Railway Company, and aïe in daily use in the opération of said road. I also 
flnd that the title to the said flfty cars is still in the intervener, the said Jack- 
son & Woodin Manufacturing Company, and tbey are entitled to possession 
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ofsame. * * * it is clainjed by the Central Trust; Comp^my of Î^Tew 
York that the intervpners hâve no li^p whatever upon the'eqnipnjentsetforth 
in their pétition an4 intervention 8,uperior to the naortgage Uonds now being 
foreclosed in this court, bëcause said équipaient was sold and delivered in the 
year 1889 under a verbal contract œade for said équipaient Witb the inter- 
veners by George B. Eager, as président of the ïfoith Georgia Improvement 
Company, and that said: George B. Eager then oaused said equipment to be 
delivered to the said Marietta & North Georgia Kailway Company, whichlast- 
nanied railway Company, in the year 1889, took possession of said railway 
eqtiipmènt, without an understandîng, either verbal or written, that any title 
or rigbt or daim was reservèd in âatd equipment by said interveners. The: 
Central Trust Company f urther contend that at the tirae said equipnaent was; 
delivered to said railway the said George B. Eager was under contract to 
çonstruçt and equip said Une of railway, and that he delivered said equip* 
ment to.said railway, as he was in duty bound to do, under his said contract. 
The évidence shows that said ^uipment was sold to the Korth Georgia tm- 
pioveibent Company some tirae in the spring of the year 1889; that the ne- 
gotiations for the sale of said eqtiipmènt were had between said interveners 
and George B. Eager, président of the North Georgia Improvement Company; 
that it was distinctly understood at the time that the title to said equipment 
was to r.emain in the interveners until it was fully paid for; and that as an 
evidencç of tliis fact each car was marked on a plate wlth the followlrn^ in- 
scription: 'M. & N". G. By., Jackson & Woodin Mfg. Company, Berwick, 
Pa., ownérs.' Nothing was paid on sàid equipment at the time of the pur- 
chase; and notliing has been paid on it since. Afterwards, to-wit, on the 
Ist day of Aiigust, 1890, a written contract of leaae was made between inter- 
veners and North Georgia Improvement Company, by which said contract tho 
interyeners were clearly recognized and admitted to be tlie owners of said 
équipaient, and were to continue as such owners until said equipment was 
fully paid for. Upon said contract of leaseis an agreenient with Marietta & 
Georgia Eailway Company to act as bailee for the Jackson & Woodin Mfg. 
Company of said cars, and to do ail in its power to carry out tlie contract 
made between Jackson & Woodin Manufacturing Company and the North 
Georgia Improvement Company. This contract. with the above-stated agrée- 
ment indorsed on it, was duly recorded October 29, 1890, in the clerk's office 
of the superior court of Gobb county; The mn8ter is of the opinion that the 
verbal contract made between the North Georgia Improvement Company and 
tlie Jackson & Woodin Manufacturing Company was good as between the 
parties to it, and it does not appear that any eqnities hâve arisen as to third 
parties. The master is also of the opinion that the Marietta & North Georgia 
Bailway Company had possession of this rolling stock under the written con- 
tract of bailment, as above stated, and that, even before said written coptràct 
of bailment was made, said railway company held said rolling stock as bailee, 
and that, tberefore, tlie gênerai mortgage given to secure the payment of the 
bonds' did not attach to said rolling stock. The master, therefore, ânds and 
reports that the interveners, Jackson & Woodin Manufacturing Company, 
haVe a valid daim to said rolling stock, and are entitled to its possession. 
The North Georgia Improvement Company, subséquent to the filingof this 
intervention, executed to the Jackson & Woodin Manufacturing Company a 
rellnquishment to ail of this rolling stock; but. as the évidence shows the 
.Jackson & Woodin Manufacturing Company hâve never been paid anything 
on said rolling stock, the master thinks their daim is valid without relln- 
quishment. As to the contention of the Central Trust Company that George 
B. Eager was under contract to equip said railway with rolling stock, the) 
master repeats his opinion in the intervention of theHiawassee Company, 
that the évidence does not sUstain tbis position. But, even if it were true 
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that said Eager was to eqiiip said railway, it could not aflfect the right of the 
interveners to recover their property, as nothing has ever been paid, and as 
it was placed on the railway with the distinct understanding that it waa to 
reikain the pfoperty of the interveners until fully paid for," 

H. B.TompMm, for appeRa,Tit. 

Hoke Smith, for appellee. 

Before Pardee, Circuit Judge, and IjOcke and Bruce, District Judges. 

PaRjUEe, J. We do not think it neçessary to recapitulate or analyze 
ail the évidence, nor to pass upon ail the exceptions and assignments of 
error with which the record teeni s, because it is clear that appellee never 
parted with the title and owiiership of the property sued for; that it 
had çb notice, and is charged with none, of the equities claimed to exist 
as between Eager, contracter, and the bondholders of the Marietta & 
North; Georgia Railway Company, in regard to rolling stock furnished 
said railway company as a preliminary to the issuance of bonds ; that 
the contract or conditional sale between appellee and the!North Georgia 
Improvement Company was made outside of the slate of Georgia between 
two foreign corporations, and is not affecfed by the Gèbrgia law of 1889 
relied upon by appellant, however the same may be construed, particu- 
larly as the contract was made months before said law was passed, and 
neither one of the parties thereto was the owner or the operator of a rail- 
way in the state of Georgia, and that the appellee is entitled to the re- 
tum pf its property or to paymeut for the same. We are satisfied there 
isliio êrrpr in the decrée rendeted in the court below prejudicial to the 
appellant» and it is therëfore affirmed, with costs. 



CBN<t*RAii Trust Co. of New York •». Marietta & N. G. Ry. Ce, 
(Groome, Interyener.) 

j, (Circuit ÇoMrtflf, .4.pî?ealis,J^{/'th Çireuifc Deoember 7, 189t.) 

i.. FoBBctQspBB oj Railboâd MoRTOAG-B— Lien on Aftbb-Aoqûieed Pbopbrtt— Con^ 
DiTioNiii Saie— ïîiGHTB o» VèNDoB. 

À raiiroad oompanjr issued bOnds eeoured by a mortgage to a trust company cov- 
ering;"all after-ao<iuired"a8 well as existing propertyof the raiiroad company, 
whici was duly reqorded. Thereafter the raiiroad company purchased certain 
cars ftôm a oar-buildër, ùndeï an agreémeiit by whioh tbe oar-builder retained 
title to'tbe cars until they should be fully paid for, which agreement was in writ- 
ing, but was never reoorded. :In a suit by the trust company to ioreclosa its mort- 
gagathOiCar-builder intervened, olaiming the cars under his réservation of title. 
. ffelâ,, thàt the trust company waa not ai third party, within the toeàning of Code 
Ga,. §1935a, (Laws 1881, p. I43i) providing that, in order to retain title to Personal 
property sold and delivered, as against third parties, "title must be reserved in 
writipg, aud the paper ^uly exeouted and rscprded as a mortgaga on personalty, " 
and that the trust company could dérive no adyantage from the car-builder's fail- 
nre to record his réservation of title, as the aot was intended onïy for the benefit of 
subséquent purohasers and orëditors of the Vendée. ' ■ > 

S. Same— CON8TR0OTION of StatcTe. 

Nor, in such case, were thaBights of the oar-bnilder afieoted, as a.gainst.the trust 

, .. company, hj Lavys Ga. 1889, p. 188,,validating conditional sales of rolling' stock to. 
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railroad companies wlth réservation of title, but requiring (section 3) that such 
réservation sball be in writing, and shall be recorded within six montbs after the 
exécution thereof ; as that act was also Intended only for the benefit of third par- 
ties, and operated to repeal section 1955a no further than to provide a différent 
method for the exécution of oontracts for the conditional Sale of railroad equip- 
ments. 

Appeal from the Circuit Court of the United States for the Northern 
District of Georgia. 

Bill in equity by the Central Trust Company of New York against 
the Marietta & North Georgia Eailway Company to foreclose a mortgage 
made by the railway company. Samuel W. Groome intervened, claim- 
ing title to certain cars in possession of the receiver appointed in the 
suit. Decree /or intervener. Plaintiff appeals. AfSrmed. 

M. B. Tomvphins, for appellant. 

Hohe Smith, for appellee. 

Before Pabdee, Circuit Judge, and Locke and Bruce, District Judges. 

Paedee, J. Samuel W. Groome filed an intervention in the suit 
of Central Trust Company of New York vs. Marietta & North Georgia Rail- 
way Company, whieh was a suit for foreclosure of mortgage pending in 
the circuit court of the United States for the northern district of Georgia, 
claiming that he had made a conditional sale to the Marietta & North 
Georgia Railway Company of certain rolling stock; that the terras of 
the sale had not been complied with; that he was entitled to possession 
of the property, which was in the possession of the receiver in the main 
case; and asking an order for its restoration. The contract for tbe con* 
ditional sale of the property was in writing, but the writing was not re- 
corded. The case was referred to a master, who made a report in favoi- 
pf the intervener. The Central Trust Company bas filed exceptions 
thereto, not necessarj' to hère set forth. The court referred tbe case 
back to the master, with instructions to take additional évidence, and 
report any suggestions or recommendations as to what tbe court should 
order in référence to the purchase of said cars and trucks, and as tô 
what priée should be paid in view of the new évidence taken. Afteir 
bearing additional évidence, the master filed a second report in favor of 
intervener, among other things as foUows: 

"The évidence shows that thèse cars were leased by Samuel W. Groomei 
the intervener, to the Marietta & North Georgia Eailway Company on Feb- 
ruary 1, 1890, and notes were given by the company to Groome covering the 
value of the cars. On payment of thèse notes by the company the title to 
said cars was to vest absolutely in the railway company, without any further 
conveyance. In the opinion of the master, this contract, while called a 
'lease,' was in fact a conditional sale; the principal condition being that the 
title was to remain in the vendor, Groome, until the cars were fuUy paid for. 
This contract is executed properly, but lias never been recorded. It is con- 
tended by counsel for the Central Trust Company, the trustée of the bond- 
holders, that, this contract of Samuel W. Groome never having been recorded^ 
as pvovided by section 1965a of the Code of Georgia, he bas no lien on said 
cars superior to that of the mortgage executed by the railway company to s»- 
cure the payment of the bonds, The section of the Code referred to requireà 
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that, lin qrder. to retain title to personal property sold and delivered, title 
must'bé tésèrved in writing, and the paper duly executed and recorded as a 
mortgafre on perSpnalty.' The mortgage to aecuro the payirifnt of the bonds 
was executed Ist January, 18tiS7i The contruct between Groome and the rail- 
way Company was made in 1890, and the cars were delivered to the rail way 
Company in 1890. The gênerai mortgage executed to secure the payment of 
the bonds covers not only ail property owneU by tlie rail way at the date of its 
exécution, biit also ail after-àcquired property. In the opinioii of the master, 
Samuel W. Groome, the intervener, under the factsof this case, has a lien on 
thèse cars superior to that of the gênerai mortgage given to secure the pay- 
ment of the bonds now being foi ecloséd by the Central Trust Company of 
New York. The railway company did not acquire title to said cars, and the 
gênerai mortgage, coyering ail future acquired property of the railway com- 
pany, attaclied only to such interests therein as the company acquiied. The 
master tliinks that thefailure tb record the con tract retaining title in Groome 
until the cars were paid for does not deprivë him of his lien except as to sub- 
séquent innocent purchasers and creditors of the Marietta & North Georgia 
Bailway Company. In support of this opinion the master cites the décision 
of the suprême court of Georgia in the case of Conder v. Holleman, 71 Ga. 
93, and the case of U. S. y. Railroad Co., 12 Wall. 862, and the case of Meyer 
V. Car Co., 102 U. S. 1. Thé facts in thèse last two cases are very similar to 
the facts in the Groome Case, and the master desires to call especial attention 
to the case cited froni 12 Wall. * * * The aggregate net value of ail this 
roliing stock whicb came into the possession of the receiver on the 19th day 
of January, 1891, was $41,105. The évidence shows that thèse box-cars and 
coal-cars are necessary for the opération of the road by the receiver, and I 
therofore recoramend that he be allowed to purchase thé same for the aggre- 
gate net sum above stated, with seven per cent, interestfrom the 19th Jan- 
uary, 1891. The évidence shows, howevêr, that the receiver has no money 
with which to purchase said roUing stock, as the road is not earning its car- 
rent expenses; and that, therefore, it wiU be necessary for the receiver to 
issue receiver'scertificatesto raise the money to purchase said roliing stock." 

To thia report the Central Trust Company filed four exceptions, ail 
of which can be summed up in this: 

"The master erred in fliiding that there was any condltional sale made by 
Groome to tbe Marietta & North Georgia Railway Company as against the 
Central Trust Company, trustée, because the act of sale was not executed 
and recorded according to the law of Georgia." 

— ^And the 11 alleged errors, as assigned by the appellant for the pur- 
poses of appeal after the court below had affirmed the master's report, 
çoverno more extensive ground; and counsel for appellant takes this 
view, for in his brief, after briefly reciting the facts, hesays: 

"The sole question is, then, did this equipment come into the use, custody, 
and control of the Marietta & North Georgia 'iailway Company charged with 
a contract of lease or a mortgage or a lien, so that it did not become subject 
to the after-acquired property clause in the mortgage now being foreclosed 
in this court?" 

Further on: 

"It is conceded that the authorities go to this extent: that, if the title to 
the equipment did not pass to tbe mortgagor, tbe Marietta & North Georgia 
Kailway Company, or if it passed incumbered with a mortgage or lien or 
lease which could be enforced between the vendor (the intervener hère) and 
the railway company, by retaking the property, rather than by demanding 
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full payment for it, then the property did not become subject to the lien of 
the mortgagebeing foreclosed under the after-acquired property clause. The 
question is whether, nnder the act of the Georgia législature of 1889, (page 
188.) any mortgage or rétention of title or lease was executed in favor of the 
vendors upon tlie railway équipaient under tlie facts in tbis case?" 

Thelaw of Georgia, which, it is claimed, controls this case, is as fol- 
lows: 

"An act to require the conditional sales of personal property to be evidenced 
in writing, and for other purposes. 

"Section 1. Be it enacted by the gênerai assembly of Georgia, that from 
and after the passHge of this act, whenever personal property is sold and de- 
livered,, with the condition affixed to the sale that the title thereto is to remain 
in the vendor of such personal property until Ihe purcbase priée tbereof shall 
haye been paid, every suoh conditional sale, in order for the réservation of 
title to be valid as against third parties, shall be evidenced in writing, and 
not otherwise; and the written contract of every such conditional sale shall 
be executed and attested in the same œanner as is now provided by existing 
laws for the exécution and attestation of mortgages un personal property: 
provided, nevertheless, that, as between tiie parties tbeniselves, the contract 
as made by them shall be valid, and may be enforced, whether evidenced in 
writing or not. 

"Sec. 2. Beitfurther enacted by the authority aforesaid, that the existing 
statutes.and. laws of this state in relation to the registration and record of 
mortgages on personal property sliall apply to and aflect ail conditional sales 
of Personal property as deiined in the preceding section. 

"Sec. 3. fie it f urther enacted by the authority aforesaid, that ail laws and 
parts of laws in conflict with this act be, aud the same are hereby, repealed. 

"Approved September 27th, 1881.» 

Georgia Laws 1880-81, p. 143. 

"An act to authorize contraots providing for the conditional sale of railroad 
equipment or rolling stock, or the leasing of the same, to be used in this 
State; to flx the time and place within and at which such contracts shall 
be recorded; to make valid such contracts heretofore made and recorded 
in the manner herein set forth; to authorize the record of such contracta 
heretofore made; and for other purposes. 
"Section 1. The gênerai assembly of the state of Georgia do hereby enact 
that it shall be lawf ul for any person or corporation to make a contract in 
wi'iting with any railroad corapany or person owiiing and operating a rail- 
road in this State to f urnish said company or person with rolling stock or other 
equipment, deliverable either immediately or subsequently at stipulated pe- 
riods, by the terms of which contract the purchase money for said property, 
in whole or in part, is to be paid tliereaf ter, and in which contract it may be 
agreed that the title to the property so suld or contracted to be sold shall not 
pass to or vest in the vendee until the purchase money for the same shall hâve 
been fully paid, notwilhstanding the delivery of such property to, and the 
possession of the same by, the vendee; but that, until said purchase money 
shall hâve been fully paid, the title to said property remain in said vendor 
and his or its assigns. 

"Sec. 'i. Be it f urther enacted, that it shall also be lawful for the manufact- 
urer, owner, or assigns of any railroad equipment or rolling stock to make a 
written contract l'or the lease of such equipment or rolling stock to any rail- 
road company or person owning or operating a railroad in this state; and in 
sucb contract it shall be lawful to stipulate for a conditional saleof said prop- 
erty to the said lessee on the termination of such lease, and to stipulate tbat 
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the rental received for saîd property may, as paid, or when fully paid, be np- 
plied and treated as purchase money, and that the title to suçh property shall 
not veat in such lessee or vendee until the aniount of such purchase money 
shall hâve been paid in fuU to the lessor or vendor, or to bis or its assigna, 
notwithstanding the delivery of suçh property to, and possession of tlie same 
by, such lessee or vendee; but that, until such purchase money shall bave been 
fully paid, the title to such property shall remain in said lessor or vendor, or 
in bis or j.ts assigns. 

. "Sec. 3. Be it further enacted, that every such contract bereby aulhorized 
shall be good, valid, and effectuai to retain the title to said^roperty in said 
vendor or lessor, or in bis or its fiesigns, as against the said vendee or lessee, 
ànd against ail persons- claiming therenndër: provided — First. That such 
çontracts, if inade within this state, sball be executed in the présence of, and 
àttested by, or be proved before, a nôtary public, or justice of any court in 
this state, or a elerk of the superior court. If made without this state, it 
shall be executed in the présence of, and attested by, or proved before, a 
çbmilaissioner of deeds for the state of Georgia, or a consul or vice-consul of 
the XJnited States, (the certiflcates ôf the fofégoing ofBcers, under their seals, 
being évidence of the fact,) or by a judge of a court of record in the state 
where executed. Secoiid. That such contract shall be recorded within six 
mbnths after the date of its exécution, in the office of the clerk of the superior 
court of thé county Where is situated the principal ofïiee, in this state, of the 
said railroad company. Third. Tliat each locomotive engine and each car so 
sold, or contracted tp be sold, or leased, as aforesaid, sliall hâve the name of 
the yendor or lessor plainly placed or marked on the same, or be otberwise 
s6 marked as to plainly indicate the ownership thereof. 

"Sec. 4. Be it further ënacted, that ail such contracts heretofore made, ex- 
ecuted, and recorded in the Inanner herein authorized and provided for shall 
bé deeméd as Valid, and Shall hâve the. same effeet as if the same had been 
made, executed, and recorded under the tertns and by authority of this àbt. 

"Sec. 5. Be it further enacted, that ail such contracts heretofore made shall 
be valid, and be entitled to the provisions of this act, upon complianee wich 
the ternis thereof, and upon record of the same, as herein provided, within 
éix months after the date of the passage of this act. 

' "Sec. 6. Be it further enacted, that ail laws and parts of laws in conâict 
with this act be, and the same are bereby, repealed. 

"Approved November 13, 1889." 
, Georgia Laws 1889, p. 188. 

If the said law of 1889, as clàîmed by appellant, governs this case, 
and the contract of conditional sale between appellee and the Marietta 
& North Georgia Railway Company is invalid against the vendee and ail 
persons claiming thereunder because of the failure to record the same as 
provided in said law, still we fail to see wherein the appellant will be 
benefited. Appellant's mortgage covers only after-acquired property of 
the raiiway company. For the mortgage to hâve effeet, the property 
must first be acquired by the railway company. If the only title the 
railway company prétends to hâve is invalid, must not the title to the 
property in question still be in the appellee, who has never parted with 
it otberwise than is stipulated in the alleged invalid contractt As to 
third persons and subséquent creditors who bave dealt with the railway 
company as the apparent owner of the property in its possession, there 
would be no difficulty in treating the property as belonging to the rail- 
way company on the doctrine of estopp.el; but there can beno estoppel 
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as between the appellee and the Central Trust Company claiming the 
property as acquired by the railway Company. 

Whether or not the title passes in a conditional sale is most thoroughly 
considered in Harknessv. RusseU, 118 U. 8. 663, 7 Sup. Ct. Rep. 51, 
where Mr. Justice Bbadley in an exhaustive opinion reviewing the whole 
subject on principle and authority, decided thata conditional sale does 
not as a matter of kw and fact actually pass the title as between the 
parties. See, also, Segrist v. Crabtree, 131 U. S. 287, 9 Sup. Ct. Rep. 
687; Eqmpment Go. v. Bank, 136 U. S. 268, 10 Sup. Ct. Rep. 999. It 
is very doubtful if a well-considered adjudged case can be found holding 
in a contract of conditional sale, which expressly reserved title in thè 
vendor, that the title actually passed by reason of subséquent failure to 
record or register the contract in accordance with local law. But it is 
not neeessary to pursue this line of inquiry. The law invoked is a reg- 
istry law. It can hâve no other purpose than to give notice to the 
parties dealing with the vehdee or lessee. In Conder v. HoUéman, 71 
Ga. 93, a case very like the présent, the suprême court of Georgia says: 

"It is inaisted by counsei for plaintiff in error that under the act of 1881» 
(Code, § 1955a,) this beiiig a conditional sale from the clainianl to the de- 
fendant in exécution, whereby the title to the property levied on was reserved 
to claliiiant; ànd inasmuch as the same was not recorded within thirty days, 
that it was subject to the judgment lien of plaintilï, although such judgment 
had been obtalned long prior to the sale by claimant to the défendant in ex- 
écution. One provision in the statute referred to is, 'theexisting statutes 
and laws of this state in relation to the registration and record of mortgnges 
on Personal property shall apply to and afïect ail conditional sales of personal 
property as defined in this section. ' Ilence it becomes neeessary that the con- 
ditional sale in this case should be recorded within thirty days, the same as 
the record of mortgages on personal property. But the object of the regis- 
tration of mortgages is to give notice to ail persons having dealings with the 
mortgagor of the existence of the mortgage; and in this case it appears that 
the dealings had between the plaintiff in exécution and the défendant haâ 
taken place long before the sale of the property levied on, which was sold by 
the claimant to the défendant in exécution ; and the judgment in said case 
had been obtained long before said conditional sale. Then, whether said 
conditional sale had been duly recorded or not, it would not in any manner 
affect the plaintiff, whose judgment had been obtained before the sale, and 
as to him it made no différence whether the sale was recorded or not. A 
judgment créditer of a mbrtgagor, whose judgment was obtained before the 
making of a mortgage, would not be aflected by the record of such mortgage 
in any way. So this judgment créditer is in no wise affected by the non-rec- 
ord of this conditional sale. No right has accrued to him between the makr 
ing of the conditional sale and the record of the same. He is not hurt by it» 
non-record, and as to him il is the same as if the sale had been duly recorded. 
The title to this property was in the claimant, he having reserved the sam& 
until it was paid for by the défendant in exécution; and he did not lose the 
same, nor render it liable or subject to the judgment and exécution of plain- 
tiff, by reason of not having his conditional saie recorded within thirty days. 
The lien of this judgment never attached to the property levied on. Such 
being the judgment of the court below, the same is affirnied." 

It is to be noticed that the Code of Georgia under which the abové 
décision was rendered (and hereinbefore given) déclares ail conditional 
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sales not recorded according to its requirements void as to third parties, 
and tbe court held that third parties with prior judgments were not ben- 
efited by the failure to register according to law. In U. S, v. Railroad 
Oo., 12 Wall. 362, the suprême court of the United States, in consider- 
ing the effect of a railroad mortgage coyering after-acquired property, 
and the effect of registry laws, says: 

"Tbe appelants contend, in the next place, that tbe décision upon the facts 
was erroneous; that the mortga«es, being prior in date to the bond given for 
the purchase money of thèse locomotives and cars, aiid being expressly made 
to include after-acquired property, attached to the property as soon as it was 
purchased, and displaced any junior lien. This, we apprehend, is an errone- 
ous view of the doctrine by which after-acquired property is made to serve 
the uses of a mortgage. That doctrine is intended to subserye the purposes 
of justice, and not injustice. Such an application of it as is sought by the 
appeilants would often reSult in gross injustice. A mortgage intended to 
cover after-acquired property can only attach itself to such property in the 
condition in which it cornes into the raortgagor's hands. If that property is 
aiready subject to mortgages or other liens the gênerai mortgage does not dis- 
place tbem, though they may be junior to it m point of time. It only at- 
taches to such interest as the mortgagor acquires; and if he purchase prop> 
erty, and give a mortgage for the purchase money, the deed which he receives 
and tbe mortgage which he gives are regarded as one transaction, and no gên- 
erai lien impendingover him, whether in the shape of a gênerai mortgage or 
judgment or reeognizance, can displHce such mortgage for purchase money. 
And in such cases a failure to register the mortgage for purchase money makes 
no diiïerence. Itdoes not corne within the reason of the registry laws. Thèse 
laws are intended for the protection of subséquent, not prior, purcbasera and 
creditors." 

See, also, es to the effect of the after-acquired property clause, Fosdick 
V, Schall, 99 U. S. 235; Meyerv. Car Co., 102 TJ. S. 1. 

A careful examination qf the said act of 1889 leads to the conclusiisn 
that it was not intended to invalidate any contract that under the gên- 
erai law was valid ; that it was rather intended to facilitate the making 
of conditional sales and leases of railroad equipmeBtB to be used on the 
railroads in the state. In terms it déclares tiothiiig invalid, and it is 
only by implication that contracts for a conditional sale of railroad equip- 
ment are iiivalidated for iiot complying with the act as to registry. The 
law q{ 1881, as found in the Code, is not repealed, except by implica- 
tion, which is not favored, (_M<sCool v. Smith, 1 Black, 470;) and that 
only as to onè kind of personal property, the many being left to the op- 
ération of the prior law. It seems clear that the act of 1889 is a regis- 
try law intended for the benefit of third parties; that it does not repeal 
the law as contained in the Code further than to provide a diflerent 
method of executing contracts for the conditional sale or lease of railroad 
equipment where the vendor or lessor retains title, and the recording 
and otherwise giving notice to the public of the character of the railroad's 
Wnership; that a mortgagee in a prior mortgage, although his mortgage 
covers after-acquired property, is not a'thîrd person, within the mean- 
ing of the registry laws Qf Georgia; and that a failure to record a condi- 
tional sale of railroad equipment according to the Georgia act of 1889 
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does not invalidate the contract as between the parties or in favor of a 
prior mortgagee. The décision appealed from should be affirmed, and 
it is 80 ordered. 



CkNTBAL Trust Co. of New York *. Marietta & N. G. Ry. Co., 
(Jackson & Sharp Co., Intervener.) 

(Circuit Court of Appeals, Fifth Circuit. December 7, 1891.) 

FoBECLOSiniB or RàiutOAs Mortgaqs— CJonditional Sale— Rights of Vbndob— 
Incrbased Valus of Rollino Stock. 

Id a suit to foreclose a railroad mort^age, wherein an intervener claimed tltle to 
certain roUing stock asvendorunderaconditional aale tliereof, the évidence ahowed 
tbat the value of roUing stock had increased 10 per cent, since the time virhen the 
roUing stock In question was furnished by the intervener. Held that, in deter- 
mining: the sum whioh the receiver in the suit should pay in orderto retain posses- .. 
slon 01 the roUing stock, 10 per cent, should be added to the cost thereof before 
deduoting a pereentage per annum for wear and tear. 

Appeal from the Circuit Court of the United States for the Northern 
District of Georgià. 

Bill in equity by the Central Trust Company of New York against 
the Marietta & North Georgia Rail way Company to foreclose a mort- 
gage made by the railway company. The Jackson & Sharp Company 
intervened, claiming certain rolling stock and railway equipment in 
possession of the receiver appointed in the suit. Decree for intervener. 
Plaintiff appeals. Affirmed. 

H. B. Tompkim, for appellant. 

Hoke Smitli,, foiappeilee. 

Before Fardée, Circuit Judge, and Locke and Bruce, District 
Jndges. 

Pardee, J. The Jackson & Sharp Company intervened in the casé of 
Central Thist Co. of New York va. Marietta & Georgia Ry. Go., a suit 
pending for the foreclosuré of a mortgage in the circuit court of the 
United States for the northern district of Georgia, claiming that the cep- 
tain rolling stock and railway equipment described, then in the posses- 
sion of the receiver in the main case, belonged to the intervener, and 
praying that the receiver be directed to turn over said property, with full 
compensation for its use, or else to pay the value thereof as stated , $60,0001 
The court allowed the intervention to be filed, referred the same to a 
spécial master, directing him to report as to the validity of the claim 
of the petitioner, and as to ihe advisability of the purchase of the prop- 
erty by the receiver. Thereafter the petitioner, under ieave of the court, 
filed an amended pétition, stating that the cars claimed were placed on 
the Marietta & North Georgia Railway through the instrumentality of 
George R. Eager, as président of the North Georgia Improvenient Com- 
pany, and with the full knowledge and consent of the vice-preaident 
andiacting président of the railway company, that the property be- 
longed to the intervener; and that the title was to remain in il; further 
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showing IJtiat the intervener has never received one cent frora the im- 
provement Company, or from any other source, on account of said cars, 
except two certain cars mentioned. Pending the hearing before the. 
master, the Central Trust Company, complainant in the main suit, flled 
an answer to the intervention, controverting on varions grounds the in- 
tervener's right to recover. 

Other fa cts necessary to the proper considération of this case will be 
found in the extracts quoted from the spécial master's report, as fol- 
lows: 

"First, as to the value of said roUing stock. Under the ruling of the 
court in sitnilar interventions, I flnd the value of the lolling stock on the 
19th January, 1891, the date when the receiver was appointed. I flnd the 
value of the first-class passenger-car No. 15 and the parlor-car No. 16, if 
entirely newk January 19, 1891, to be ten per cent, advance of what they 
•wete sôld foi: to the North Georgia Improvement Company in Noveraber, 1889, 
The p.rice at which both cars were sold to the North Georgia Improvement 
Company was $9,700. Ten per cent, advance added to this sum makes the 
value of said two cars, if entirely new, $10,670, on January 19, 1891. The 
évidence Shows that they hâve been in use by the Marietta & North Georgia 
Kailway Company about twelve months, and that the perceutage of détériora- 
tion for wearand tear and use of cars is 6 percent, per annum. The amount 
to be deducted, therefore, on account of wear and tear, is $640.20, leaving 
the net value of said cars, January 19, 1891, as $10,029,80. I flnd and re- 
port this, therefore, as the value of said cars at said date, with interest at 7 
per cent, per annum from said date. The interveners were paid about $3,000 
on accpont Qî said carsby theNorth Georgia Improvement Company, but, as 
the said North Georgia Improvement Company transferred ail its interest in 
said cars back to the interveners before the flling of this intervention, I do 
not think this payment is material. The évidence shows that the seven pas- 
senger-cars, if entire'y new, were worth, on the 19th of January, 1891, $32,- 
725; and that the thrée oombination maih baggagé, and express cars, if en- 
tirely new, were worth on said date tliesum of $8,550, — an aggregate amount 
for the ten cars of $41,275. The évidence shows that thèse ten cars hâve 
been in use^bythe Marietta & Korth Georgia Railway for about four months. 
I)educting,from this amount, at the rate of 6 per cent, per annum for dé- 
térioration from use, 2 per cent, for the four months, the sum of $825.50, 
léaves the iiet' value of thèse cars on January 19, 1891, $40,449.50. I there- 
fore flnd and report the value of the twelve cars on January 19, 1891, to 
be $50,479.30, to which 7 per cent, annum interest must be aiided from said 
date. The évidence shows that ail of said cars are necessary to the opération 
of the road by the receiver, and I therefore recommend that he be authorized 
to purchase the same at their value, as above atated, on January 19, 1891, 
with 7 per cent, per annum added fi-om said date. As to the receiver's abil- 
ify to pay for the same, Irefer to my reports flled in the Hiawassee Company 
intervention rfnd Jackson & Woodin Company intervention. The évidence 
in this caSe shows that thèse cars were purchased by the North Georgia Im- 
provement Company from the intervener, Jackson & Sharp Co. ; the flrst-class 
passenger-car No. 15 and parlor-car No. 16 having beCn purchased by writ- 
tèn çontract.Noyember 1, 1889, but not legally executed until the 19th day 
of January, 1891. In said written contract title was reserved in the vendors 
until fully paid for. As to the other ten cars, tliere was ho consummated 
contract or purchase, either oral or written, but it was understood, both by 
the interveners, by the North Georgia Improvement Company, and by Lenox 
S^ith,viçe-p résident of the Marietta & North Georgia Railway Company, 
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that thèse cars were to remàin the property of the Jackson & Sharp Co. until 
they were fully paid for; and the évidence shows thafc they hâve net been paid 
for, AU of thèse cars were placed upon the Marietta & North Georgia Rail- 
way without any contract, either oral or written. Connsel for trust Com- 
pany contend in this case, as in the other cases, that the interveners hâve 
no lien on said rolling stock as against the mortgage bonds now being fore- 
closed in this court, as said written contract covering the two cars was never 
recorded, and there was no written contract as to the other cars. In support 
of this position he cites the actof the législature approved October 13, 1889^ 
The master is of the opinion in this case, as in the other cases, that the con- 
tract as to the flrst two cars, though not recorded, is valid as to the parties 
thereto; and that the verbal contractas to the other ten cars is valid as to thp 
parties, thereto; and that the Marietta & North Georgia Eailway Company ac- 
quired ho title whatever tO said property, bnt simply held possession of it un- 
der an implied contract of bailment. Thé master réitérâtes in this case his 
opinion in the other cases, that George R. Eager was not required by his con- 
tract, or by any évidence introduced in the case, to equip and pay for the roUr 
iug stock plaçedon the Marietta & North Georgia Eailway Company." 

To the spécial master's report the Central Trust Company filed excep- 
tions', as ibllbws: ' : ' ! 

"First. The spécial master had rio right or aiithority to hear évidence or 
to make 4 fliïdihg as tô what the Srst-cIasB passenger-car No. 15 and paWor- 
car No. 16 would have:been worth, if entirely new, on January 19, 1891; but 
it was only prpper that ^he spécial master shouldflnd what said cars weré 
worth on 19ih of January, i891, ^taking into considération the, agreed 
priée for wliich they were sold, and deducting therefrom such percentage as 
Was proven,' tiiéy had deteriorated by use. And the said spécial master has 
îound ' that such détérioration for wear and tear and use of the cars was at 
the rate of 6 per cent, per annum from îfovember, li888, to 19th of January, 
ISQlrand he ■ therefore. shpuld hâve deducted that amount from $9j700, the 
price at which said cars were sold, and not from that,priçe, with 10 per cent.- 
added thereto, making $10,700. Second. Said Central Trust Company oh- 
jects and excepts to the fiiiding of said spécial master in respect to the seyen 
pkssenger-cars and the three combinàtion mail, baggage, and express cars for 
the samè'réàson and lipon the same grounds set forih aiid alleged in the fore- 
going objection; No. 1; that is, because the master took into considération 
what the said ten cars lastabove referred to, if entirely new, might hâve been 
worth op the> 19th of January, 1891, etc., instead of findiug the value of said 
cars on ,Ianuary 1^, 1891, by ascertaining the priée for. which they were sold, 
and deducting therefrom the percentage for wear and tear. Third. Saiq 
Central Truét' Company f urthel: objects and excepts to said master's report 
because it -flnds anythîng in favor of tlie intervener; and this tespondent 
avers that nnder the evidehce in this cause, and the law as applicable thereto, 
the intervener, Jackson & Sharp Co,, did not reserve or retain any title what* 
ever to said railway equipment, or any part thereof; and, therefore, when 
tl)e Korth, Georgia Improvement Company placed said equipment, through 
■George B. Eàger, upon the Marietta & North Georgia Eailway, that then and 
there the title to' said equipment vested in siiid railway compaiiy, ànd thàt n6 
lieri'or réservation of title attached'to said property as against said railway 
Company superibr to the lien of the mortgage bonds now being forefeltised." 

Thei court below affiriûed the master's report, and thé Central Trust 
Compatiy appedled, assigning for error on âppeal the same questions 
made in the exceptions to the master's' report. Wë thierefore' bonsideï 
the case as made by the exceptions. 
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The first two exceptions ftre wîth référence to the method of tîie mas- 
ter in arriving at the value of the pi-operty on January 19, 1891, the 
dat« thereéeivér ôbtained -possession, and which was the date which the 
court iri otherliké interventions had, at the instance of the Central 
Tril^t Cëtapany , fixed for the determinjfition of the valu^ bf rolling stock 
in possession ,of the receiyer claimed by outside parties, It appears 
that the rolling stock claimed in the présent intervention was new when, 
shortly before January 19, 1891, it was delivered tothe Marietta & 
North Gèorgia Rail way Coin pany; and the aaster ascertaîned the actuàl 
Value on January 19, 1891, by finding what it would hâve been it new, 
and then deducting the per cent, of détérioration in value by use. The 
évidence adduced as to yalne before the master was not given directly 
as to the value on the l9thof January, 1891, and could not well hâve 
been, as the hearing was nearly six months later, and none of the wit- 
nesses testifying as to the value had inspected the rollTng.8tock on that 
day. The évidence sho*éd a sharp ihcrease — 10 per cent. — in the 
value of rolling stock in 'the time between the delivery of the rolling 
stock in question and January 19th, and was as to the actual value of 
sinàilar rolling stock newonJanuary 19th^and thenas tothe per cent, of 
usual deerèase in value of rolling stock by wear and tear when in use. 
The maflter was therefore limited by the évidence to theimethod he fol- 
lowed in givitig the value dû a given day. The contention that the 
value of toUihg stock on January 19th was what it had been agreed was 
the value at the time of thé lease or' sale, less détérioration by use to 
January 19ïh, cannot be àdmitted, beçapse, as belbre said, the évidence 
showed' the stock had increased in value prior to January 19, 1891. 

The third exception was to the finding ofanything in favor of the in- 
tervener, becaUse exceptor avers that, under the évidence in the case and 
the law applicable thèreto, thé interverier did not reserve nor retain any 
title whatever in the said ra^lway eqUipinent. The évidence fully sus- 
tains the report pf the master in finding that, as a matter of contract, 
the intervener did retain the title and owijership of tl^e rolling stock in 
question. Whether or not the law applicable to the transaction dèleated 
the express rétention of ownership by réason of the lailure to record the 
Utles in accordànçe with thé Georgia act of 1889 has beén considered 
ànd determined advei;s^ly to the appellaut in the casQ 6î Central Tnist Co. 
j. Mai-ietia &■ N. 6. jiy. Oo., 4è Fed. Rep. 865,- (just deçided,) and we 
eee no reaso» to go over the ground again. It ia not pretended in this 
case that the intervener had notice of, or is in' any wise charged with 
notice of, the equities alleged to exist between the bbndholdersof the 
Marietta & North Georgia Rail way Company and George R. Eager, con- 
l^tictor, tb conétruct, ahd; pérhaps equîp, the said railrbad, arising out 
of the Hflimbro ûgreemer)!;, and the issuancie of certificates thereunder by 
which Jlager obtained the issuance of Tailroad bonds. Ôur conclusion 
pf the wholepjase is that.tbere is no error prejudicial tp the appellant in 
tîi'e decree rehdered bythp' court belowr, and that said decree should be 
ft&med. And it is 60 ordered. , 
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HoiXT MANUp'a Co. et al. v. New Chesteb Wateb Co. et aU* 
{Circuit Court, M. D. Penanlvania. September 19, 1891.) 

. COHTBACTS— KiGHTS OV THIBD FbBSONS. 

The. New Chester Water Company made a contraot vitt>. B. & Co., water-workt 
co&tracton, to build itè Woiib, agreeing to pay them wltn its stocks and bonda. 
Thèse stocks and bonds were, as earned, pled^ed to IV. O. H. & Co., to secure ad 
Tances. After ail the advances had been made, said B. & Co. and W. d. H. & Co. 
and B. O. W. & Co. made à trlpartito agreement, wliich redted that the stock and 
bonds pledeed to W. G. H. & Co. (lad been sold to R. D. W. & Co., and that B. & 
Co. represented that the HewChester wàter-works and thrée others oould beoom- 
pleted for 9300,000, and by which W. H. ia. & Co. agreed to adTanca that sum to B. 
& Co., to be applied by R. D. yf-& Co., who jruarantled the completlon of the works 
of the fotir undertakings déiu' of ail liens ahead of seouritlés held by W. G. H. & 
06., specifying certain proportions of tba S200,000 to be appUed to each work. A 
less proportion of the money than tbat specifled was etnployed at the New Chegter 
Company s works, but the wliole amoùnt, and $105,000 addltional, was ezpend^ oii 
the four Works. B. de CoL purchased engtnes for th« New Chester .water-worka 
from oomplainants, but ooly.partlypaid: for them. JSeCd that, complainants no^ 
being tiarties to the trlpartite agreement, ànd being étrangers to the consideratidn 
thçreiôfR. D..W. & Co. wera-jiot personally Uable for the {»rice of the engiàes on 
açcpuht of said agreement. 

. CbRl>OB^TIONi>— STQCKH0I,PBR8— LlABII,tTt VQB 0NFAID AbBESSMBNTS. 

Where stock of a corporation bas been teansferred torlabor dooe, and the gooA 
faith of the transactipii isnot impeached, nora failure of considération shown, the 
holdei^ is no^ Uable persont^iy on the grounds tha£ said stbckls unpaid capital stockt 
and that the unpaid asBessineutS are a trust f und for the payment of the corpora- 
tion indebtedness. , 

. FiXTUBES— PnKPINO-ENOlNBS. 

B. & Co.,à'lDrm éngaged in fittlng np Wator-wotlcs, ordered from an enginébntld- 
ioff qojfipany twoj pumping-et^glnes, to be set Up. in the works of a wator company 
tney were fittlng up at Chester, agreeing to pay for them in installments, and that 
the engine building company should "bave a lien on" the "engines and conne^ 
tions, " and "should remai^ in full possession tbereof." The engines were erected 
on land of which B. & Co. tben held the légal title, In siich a way that they could 
readily l>e taken down and removed : and remained under the control of the engine 
building <:Oiitpiâiiy> agetiti) towhom the engiiies had been consigned at Cbestor. 
Held, the eqgines did not become realty, and a ralid lieii in favor of the vendors 
ezistéd Hgàinst B. & Co. and- tbè water companies. 

k CoKPOKATioSgii-NoTiCB 'TO OnicatBS OF LlKN. 

The New Chester W.ater Company transferred ail its sbares of stock ettherdi" 
rectly to B,&: Co. orto B. & Co. 's employés, and put itself in the "absolute control" 
of B. &iGo.vits oiSce^s lieittg B. & Co.'s servants. B. &'Co. purchased màchiùery, 
makiitgj it subject, to a lien, and plactng it in the works of said water company; 
^ora^ of the directors of the company nad actual notice of the lien. BLeia, the 
éompany tiad notice of thé lien. 

t 'BAIiE-+VB»D0B'8 Iiias— NoafiOB. 

The rétention of open control by a vendor's employé over machinery plaoe^ In 
the Works of a company which were being fittod up by the vendee, ia notiœ to said 
. company of the existence of a vendor^s lien. 

li;|BAUE— MeCHA17I0'S LiBK. 

Thé fâct ttut the land and buildings of a water company are not subject to Uen 
nnder the mechanic's lien laws of Pennsylvania does not prevent a movable pieoa 
of machinery, 4elivered conditioQally to such a compaoy, from being subjeot to 
a vàlid cdntractual lien, foster v. Fowler, 6p Pa. St. 37, discussed. 
'. JuBisnterroN o» CiBCOTT CotjBTS— CiTizÉnsHip OF Pabties. 

Tbe parties giving a contractual lien on maçhlnery, who, in purohasing the ma- 
ehinery, had acted solely as the agents of the respondents in the suit, and had con- 
veyed awoyUl title to the "propérty, wéte, subsequently to the âling olthe bill, 
made parties {ilaintiS by amendent, not for ipurposes of relief, but to bring ail 
parties before the court Baid parties were citizens of the same state as were the 
original complainants. Beld, upon tiie objecUon that said parties should bava 
been joined as parties respondent, and, when tbus joined, the court had no jurla- 

'Reported bjr Mark Wlllcs UolldtyBsi., of the Phllàdelphia bafc 



,,. , .FEDERAL BEPOETEE, Vol. 48. ■ 

diction, that they, being in tbe position of mortgagors who had parted with ail In- 
terest in the property, were merely formai parties, and their joinder did not affect 
%î>,j\8risdiCtion. 

8. Trusts— Actions Rblating to Trust Propbbtt. 

Tlie trustée of a corporation mortgage need not be joined as a party défendant in 
a suitto ènforce a spécifie lienwlïioh dues not involve tlie validity of the trust 
mortgage, or afleot its lien, when ail the bondholders are before the court, and the 
joinder would oust the jurisdiction. 

9. Eftuijr^— Enfob'obiibnt of Vbndob's Libn. 

A bliliAequlty is theprbper means toenforceacontractua] vendor's lien on ma- 
obinei^ iô secure unpaid purohase money. 

In Ëquity. Bill by the Holly Manufacturing Company, a corpora- 
tion 6i^anize(J under the laws of the sta,te of New Yoïk, and having its 
principal place of busineBs in the city of Lockport in county of Niagara, 
and à citizen of the state, of New York, against the New Chester Water 
Company; the South Chester Water Company; W. G. Hopper and Hârry 
^. Hopper, trading as W. G. Hopper & Sotis; William Bucknell; Rich- 
ard W®bd, George Wood; Walter Wood, and Stuàrt Wood, trading as 
|l. p. Wpbd & Co.; thé, Bienville Water Supply Company, (aiter- 
wards, James H. Litde, Graig Lippinoott, and Harry S. Hopper, trus- 
tées, and William Hopper. being made parties défendant, and Samuel 
R. Bullock and J. S. Builîook, trading as S. R. Bullock & Co., being 
joined as compiainants.^ Decree for ÇOmplainanlS. 

Emoland .Evam, Ricka/rd L. Àshhursti and L. F. & Q. W. Bowen, for 
complaiuants. 

WiZiiam, Cvi^'annia, for re^poiidentsW. G. Hopper <fe Sons. 

W. Ward, for respondents New Chester Water Company and South 
Chester Water Corapan}'. 

Richard 0. Deiie, for întervener, Thomas A. Parott. 

AoHESoN, J. The proofs in this case are unusually voluminous, and 
the transactions thereby disclosed are ïnany and complicated. Sonie 
matters which we regard as immatèrial to the real issues we wiU not 
discusS or mefttion. Thé'controUing facts we find to be as foUows: 

In the year 1885 chartefs.of incorporation were obtained fotfour wa- 
ter companies, namely, the New Chester Water Company, the South 
Chester Watèf Compariy, the Penn Water Company, and the Upland 
Water Company, formed for the purpose of furnishing water for public 
jind (Jqméatiç usé tû the'pity of Chester and adjacent boroughs, in.Dela- 
ware county, î*a. On Décember 9, 1886, before any work was done by 
them, a.^ritten agreement was entered into between the four compahieà 
jn their corporate capacity, ail the stockholders thereof individually, 
and Sabauel R. Bullock & Ço., a fîrm of water- works contractors. The 
leading purpose of the parties to' this agreement is expressed in the fol- 
io wing clause of the preamble: 

'.'And wliéreas, the stockholders are desirous of selling their said sharès of 
capital stock<:aiid of transferring and surrendering tbe absolu te control of 
thé Water coltipâiiies, and the vendees (Bullock & Go.) are desirous of pur- 
éhasing and apquiring the sarrie," 

Accordingly the stockholders thereby agreed to transfer ail the stock 
of said companies to Samuel R; Bullock & Co.'^ and to deliver to them 
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"ail the charters, eertificates of organization, books, papers, deeds, maps, 
plans, estimâtes, stock-certificate books, transfer books, minute books, 
receipts, accounts, contracts, the corporate seals, and ail other property 
of any and every description, kind, or nature belonging to the water 
companies, or any of them;" and, in considération thereof BuUock & Co. 
àgreed to enter into a contract with the water companies, on terms to be 
arrangefdj foï the construction and equipment of a System of water- works 
for furnishing water to the places which the companies were authorized 
to supply; The stockholders having complied with their part of this 
agreement, .the following transactions took place and contracts were en- 
tered iato, sill on March 21, 1887: Résolutions were adopted by the 
etockholdefs of the Penn Water Company and Upland Water Company 
to sell and convey the franchises and property of those companies tô the 
South Ghester Water Company, and such written transfers were executed. 
Resolutions were adopted by the stockfaolders of the South Chester Wa- 
ter Company tO; increasè its capital stock from $1,000 to $600,000, and 
to issue its bonds for $300,000, to be secured by a mortgage upon its 
franchises and property. Resolutions were adopted by the stockholders 
of the -Neiw jGhester Water Company to increasè its capital stock from 
«500i000 to;$l,000,000; to issue its bonds for $500,000, to be secured 
by a mortgage upon its franchises and property; and that the company 
guaranty the said bonds of the South Chester Water Company. The 
New Ghester Water Company and the South Ghester Water Company 
entered into an, agreement, which, iiUer alia, provided that the former 
companyj by its machinery, and from its réservoirs,, would su pply wa- 
ter through the pipes of the latter company to its terri tory. And finally 
a contract in writing was entered into between Samuel R. BuUock &Co. 
and the New Chester Water Company, whereby the former agreed to 
provide the;neces8ary larid for an engine and boiler house and a réser- 
voir site, and to furnish ail material and labor for and to construct and 
equip waitçr-works at Ghester, to be accepted by the water company after 
uompletion and satisfactory inspection and test, for the considération to 
the cOntractors of $500,000 in the mortgage bonds of the water company 
and 17,000 shares of its capital stock of the par value of $50 each. At 
that date, March 21, 1887, the stockholders of the New Chester Water 
Company and the number of their respective shares were as foUows: 
Samuel R. BuUock & Go., 9, 995 shares; J. L. Forwood, 1 share; W. H. 
Miller, 1 share; E. F. Fuller, 1 share; EUis Morrison, 1 share; Charles 
M. Berrian, 1 share. Each of the last-named five persons then held one 
sharé. of stock in each of the other-named water companies, BuUock & 
Go. holding the rest of the stock thereof. The proofs fully warrant the 
conclusion that thèse holdings of stock by Forwood, Miller, Fuller, Mor- 
rison, and Berrian were nominal and formai, merely to give a légal status 
to the organization. Thèse five persons constituted the board of directe- 
ors of the New Chester Water Company, Forwood being président, and 
Miller secretary. FuUer was chief engineer of the company, and an 
employé of BviUock & Co. Berrian was the attorney of the company; 
and private counsel of Mr. BuUock. AU thèse five directors were com- 
v.48F.no.ll-— 56 
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pl«tely. under the control and direction of Samuel R. Bullôck & Co; 
Emil Woltman, the treâsurer of the company, was the confidential clerk 
bf thatflrm. , 

Samuel R. Bullock bas hère testified: > 

"An arrangement was perfected whereby the personnel of the New Ches- 
ter Water Oorapany was subordinated to the management, direction, and 
control ofmyfirm, based upon the idea tbat we would carrj ont the objects 
for wbioh |hàt company wa,8 incorporated. " 

This statëment is true. Ât the dates of the several transactions to 
which référence is about to be made, and from March 21, 1887, con- 
tinuôusly iâbwn until November, 1888, Samuel R.'Bullock & Co. bad 
"the absbliïte control" of the New Chester Watér Company, and the 
organizatioft of that company was wholly under the management and 
practicaliy in the hands of that firm. The directoïs acquiesced in what- 
ever that ièrm did, and practioally were but its agents. On April 1 , 
1887, thé New Chester Water Company execùted a mortgage of its 
franchiàes and property tbeii owned or thèreafter to be acquired to the 
Farmere' Loan & Trust Company, a corporation of the state of New 
York, to'feeéure payment of $500,000 of its bondâ, payable to Samuel 
R. BuUoek&Co., or bearer; and the South Chester Water Company 
e±ecuted a like mortgage to the saifle trustée to secuïe like bonds to the 
amount of $300,000. On May 31, 1887, an agreement in writing was 
eiitered' into between the South Ward Water- Works, a corporation, thé 
city of Gheôter, and thé New Chester Water Company, whereby, for a 
considetiation mentioned, and movîng from the last-named company, 
the first-named corporation agreed'to sell, transfer, and convey ail ità 
property, t«àl and personal, to the New Chester Water Company. On 
June 13, 1887, a contract in writing was made between William G. 
Hopper & Co; and Samuel R. BuHock & Co., whereby, for a specified 
considération j the former agreed tO ful-nish to the latter advanoes of 
money upon the bonds ûf the New Chester Watér Company, as earned 
by and dèlivèred to BtiUbck & COi., and the notes of that firm, wjtha 
deposit as furtlier collatéral security of ail the stock of the New Chestét 
Water Company attd the property of the South Ward Water- Works. 
Oh July 7, 1887, Hoppér & Co. made a spécial advance of about $300,- 
000 to Bullock & Co. to enable them td cousu mniate the purchase of the 
South Ward Water- Works, and aS security therefor Bullock <fe 'Go. de- 
livered to Hopper & Co. the above-mentioned $300,000 of bonds of the 
South Chester Water Company. In pursuance of written authority 
ëignéd "J. L.Forwood, Président," and "W. H. Miller, Secretary," the 
real éstaté of thé South; Ward Water-Works, by the deed Of that corpo- 
ration dated and 'éxécuted July 7, 1887, was couveved to Samuel R; 
Bullock in fée. On July 12, 1887, ^Samuel R. Bullock, by deed of 
that date, cotaveyed the êâid real estaté to H. S. Hopper, who, on July 
59, 1887, éxecutêd and gaVe to Bullock an instrument in writing setting 
forth that the conveyance to bim was made as security for advancés 
made and to be made by Hopper '& Côi tô Bullock & Co. AH the ad- 
vances which Hopper (& Co. ever made ubder their contract of June 18, 
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1887, were made prior to September, 1887. On August 8, 1887, 
Samuel R. BuUock & Co. and the HoUy Manufacti^ring Company, a 
corporation of the state of New York, entered into a written contract, 
whereby the latter agreed to manufacture two pumping-engines of speci- 
fied capacity, and set up the same at the city of Chester for the sum of 
$50,000, payable 68,333.33 on each engine when delivered in Chester, 
and the like sum on each engine when it has been propërly run 30 days, 
and the like sum on each engine 30 days thereafter. The contract con- 
tains the folio wing clause: 

"Wheo said eiigines and connections are completed and ready for service, 
and on notice thereof to the party of tlie first part (BuUock & Co.) to that 
effect, the same sliall be subjected to a fair trial of tlieir capacity and eflS- 
ciency for net exceeding twenty-four hOar.», and, on the auccessf ul testmg 
thereof, the liability of the party of the second part (HoHy Company) here- 
under sball cease and dett-rminp; but it is expresaly linderstood and agreed 
that tbe party of the second part shatl bave a lien on ail of said engmes 
and connections, and tbe pHrty of the second part may remain in and bave 
full possession thereof, until the whole amount of the purcbase price of said 
engines and connections shiill bave been f uUy paid to the party of the second 
part or its assigna. " 

One payment only, namely, the sum of $8,333.33, was made to the 
HoUy Company under its contract, and at the date of the bringing of 
thie syit <;he balance, or sum of $41,667, was due that company on 
said engines. Qn October 26, 1887, a tripartite agreeinent was entered 
into between Samuel R. BuUock & Co., R. D. Wood & Co., and Will- 
iam G. Hopper & Ço., whereby, after reciting contracts between BuUock 
& Co. and Hopper & Co. for advancesby the latter to the former upon 
a pledge of bonds and stocks of water companies, an assignment by 
BuUock & Ço. to Wood & Co. of the bonds and stock so pledged as col- 
latéral security for materials they had furnished, and contracts between 
BuUock & Co. and Wood & Co., by which the latter had undertaken to 
complète water-works at Chester, Greencastle, and Mobile, and the rep- 
résentation by BuUock & Co. that $200,000 would enable them to com- 
plète, those Works, William G. Hopper & Co. agreed to advance to Bul- 
lock & Co. $200,000, the same to be applied by Wood & Co. to the 
completion of the water-works at the three named places in certain sppc- 
ified proportions;, Wood & Co. to présent to Hopper & Co. the detailed 
applications by BuUock & Co. lor money as needed, and Hopper & Co. 
thereupon to furnish such amounts (wilhin the limit stated) to Wood & 
Co., who BJhould give their checiss for the same to BuUock & Co., who 
should disburse the moneys lor the purposes aforesaid; and, in consid- 
ération of this advance by Hopper & Co., Wood & Co. agreed to procure 
the completion of tbe water-wotks at the three named< places "clear ofall 
liens ahead oF the secnrities held by William G. Hopper &Co." Under 
this agreçnient Hopper «fe Ço,. advanced the $200,000, which was ail ap- 
plied to the water-works at the three named places, but not in the pro- 
portions mentioued in the contract. The specified amount applicable 
to the Works at Chester was $1^9,800, whereas the sum actually applied 
was $6J,Q00 only. But the reprefsentî^tiop by BuUock & Co. tl)at$260,- 
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000 would suffice to complète the works at thè thrée places proved to be 
incorrect, for, besides the iiionej' so advaneed by Hopper & Co., Wood 
& Go., in the complétion of those works, used $105,000 of their own 
money, and even then the balance of $41,667 due the Holly Company 
on the pumping-engines at Chester was left unpaid, and aJso $25,000 
due that Company on enginesat Mobile; and it would seem. some other 
debts remained unsettled. Ail the advances by Hopper & Co. under 
the tripartite agroement wére made befôre the latter part of January, 
1888, except a trifling sum, which was paid shortly afterwards. 

In Gctober, 1887 , thè Holly Company shipped one of the pumping- 
engines to Chester, and îtj February, 1888, the other. Eâch' was con- 
sîgned to that Company itself, and its agents at Chester received the en- 
gines, .and pr6ceeded, atits expense, to^put them in, place. , Thëy were 
set on the top of masonry foundations, apd. were attached. thereto by a, 
number of two-inch iron bolts. They could not be operated or tested oth- 
erwise. ' The èngines stand in a brick building erectâd on laad which the 
South* Ward Water- Works Company agreéd tp sélland convéîy tothe New 
Chester Water Company, but actually'conV'eyedto' Samuel É. Bullock,' 
whoconveyed the same to H. S. Hopper for the purposë set forthin thé 
papereXecuted by the latter, as alrèady mentioned; ■ Eaeh'engine wéighs 
from abbût 70 to 80 tons; but thisy caneàsily be disconneeted frbm tHe 
foundations on which theyrest without dîsturbing the foundations, and 
ca-n réâdily be taken apart and through the dèor of the éngine-housè 
without injury to the building. ' • 

Whën thé first èngine was shipped tb Chester, John'Lockman, by 
brder bf the Holly Company^ and as its agent, went there tb sùperintend 
the erectiôù Of thé engines and to take charge and control thefeof. This 
he did, Témaitiing constâirtlv in charge. The work of settiiig them up 
ready for service was not completed until semé time iù' July, 1888, 
but for the delay the Holly Company ïyas not responsibléj' From thè 
time thé Brst engine was got in working order Lockman acted as engi'» 
ueèr, àhd he bas maintaiiléd the exclusive ehafge and custody of both 
engines. He bas carrièd â key of the building. His wages hâve ail 
been paîd by the Holly Company, and hë has àcted*throughotit as its 
agent. No formai test of the pumping capacity of the en^nés, as pro- 
vided by the contract, was ever made, nor was there any formai àccept- 
anceof the>n by àiiy one. When ready,thfey wete set to work -oump^ 
ing water into the réservoir, and hâve continuéd to do so lànr r r>ock- 
man 's control. ■ It is shown' that explicit instruction was given Dy the 
Holly Company to Lockmaû to hold possession of the engines for that 
Company, but the exact date thereof does not appear. 'Lockman states 
it was givéii about midsUmmer, 1888. Samuel R.' BullOck, referring 
to conversations he had with thé bfiScèrs or représentatives of the 
Holly Company', testifîed thus: "They told me that théy proposed tô 
hâve Lockman rémain thei-e as their rëjiresèntative in charge of the 
pumps, but thëy didn't waht to interféré with the opérations of the Com- 
pany, 80 he could act as éngineer, and run the pumps right alongj" 
and Mr. BuUock fùrthër teâtified that heconsented to Lockman Teaiaint 
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Ing in possession and charge, as desired by the Holly Company, Thia 
testimony of Mr. Bullock is uncontradicted, and there is no reason to 
doubt its truthfulness. The bill in this case was filed September 19, 
1888, while Lockman was still in control of fhe pumping-engines, 
and he bas since maintained bis charge and custody thereof in the man- 
ner stated, as the représentative and nnder the pay of the Holly Com- 
pany. In November, 1888, Bullock &Co. assigned their entire remainr 
ing interest in the bonds and stock of the New Chester Water Company 
to Wood & Co., and at the same time delivered to them résignations of 
the ofBcers of the water company. Thereupon new officers were elected, 
.and the water company then took thcactual possession of the works, 
but Lockman's control of the engines continued. Hopper & Co. and 
Wood & Co. together hold substantially the entire mortgage bond issue 
of $500,000 of the New Chester Water Company. Sixteen bonds 
of $1,000 each are, indeed, held by Dyer and Black under a pledge 
made in Jiily, 1887, but only to indemnify them against a daim 
whiôh the water company itself may hâve against them as sureties for 
Bullock & Co., touching a lien of $15,000 which they were to remove. 
Ail the bonds and stock of the New Chester Water Company which Bul- 
lock & Co. were to receive under their construction contract had been 
delivered to them probably before the first pumping-engine reached . 
Chester, and certainly before its érection began. On March 31,1890, 
Samuel' R. Bullock and wife executed and delivered to the New Chester 
Water Company a deed of conveyanee of the land upon which the en- 
;gine-house and pumping-engines stand, ^ 

Upon this state of facts two questions are presented for our détermi- 
nation: Mrst, whether R. D. Wood & Co. are under any personal' lia- 
bility to the Holly Manufacturing Company; andi seœnd, whether that 
company has a valid lien upon or claim to the pumping-engines at 
Chester enforceable in this suit. 

The first question, it seems to us, is not difficult of solution. The 
Holly Company was not a party to the tripartite agreement of October 
•26, 1887. That instrument contains no provision expressed to be in 
its behalf, Neither was any money thereby specifically set apart to 
pay for pumping-engines either at Chester or Mobile. The agreement 
was for the mutual benefit of the three parties who executed it, and to 
promote a purpose in which they had a common interest. To secure 
the faithful application to that object of the fund which Hopper & Co- 
proposed then to advance it was stipulated that it should pass through 
the hands of Wood & Co., but the paper provided that ultimately the 
money should be distributed by Bullock & Co. It was then believed 
that $200,000 would complète the water-works at Chester, Greencastle, 
and Mobile, So Bullock & Co. had represented. Confiding in the cor- 
«ctness of that estimate, the paper provided for the apportionment of 
the fund between the three places. But this did not give third persons 
^any tight to control the application of the fund, or any vested interest 
'therein. The parties to the agreement did not relinquish their joint do- 
.minion over the fund. As between themselves, the agreed apportion- 
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mérit inthe first instance was binding, but it was not irrévocable by 
them, Therefore when they discovered that the fund was Insufficient 
to accomplish ail that was intended it waa compétent for them to change 
the apportionment. This was done by their mutual consent, and no 
third perkon had any right to complain. In point of fact, every dollar 
of the money so advancpd by Hopper & Co. was used in thecompletion 
of the water-works at the three places, although not in the proportions 
originally bontemplated. 

We note the récital in the tripartite agreement that "Samuel R. Bul- 
lock & C!o. and R. D. Wood & Co. bave entered into certain contracta 
by which the said R. D. Wood & Co. bave agreed to complète the wa- 
ter-workà at Chester, Greencastle, and Mobile." But those contracta 
are not in évidence. We do not know their contents, and they are not 
hère available to the Holly Company. The stipulation that Wood & 
Co. would procure the completion of the water-works "clearof ail liens 
ahead of the securities held by Wm. G. Hopper & Ce," was for the 
spécial benefit of that firm, and the Holly Company is a étranger to the 
considération upon which it was based. Moreover, Wood & Co. hâve 
made advances out of their own pockets to the amount of $105,000 not 
contempiated by the parties. Notwithstanding this unexpected resuit, 
they may still be legally answerable to Hopper & Co., but we do not 
perceive that the Holly Company hajs any right to équitable relief by 
virtue of an^thing contained in the tripartite agreement. Nor does the 
fact that Bnllock &Co. assigned ail their remaining interest in the bonds 
and stock of the New Chester Water Company to Wood & Co. affect the 
case. The good faith of that transfèr is not impeached. Neither, un- 
der the proofs; can it be maintained that the stock of the water Com- 
pany in the hands of Wood & Co. is unpaid capital stock, and hence & 
trust fund for Ihe payment of the debts incurred on behalf of the Com- 
pany. We are, then, of the opinion that no équitable ground to charge 
R. D. Wood ife Coi personally is shown. 

We pass now to a considération of the rights of the Holly Manufact- 
uring Company under the clause already quoted of the contract of Au- 
gust 3, 1887. The language there used is plain, and the purpose un- 
mistakable. The eontract not only created a lien upon the engines for 
the purchase priée, but it also provided that the Holly Company "may 
remain in and hâve fuU possession" thereof un til the price is paid. 
The privilège thus conferred upon the Holly Company to maintain pos- 
session evidently was for the better security of the purchase-money. 
This right, it is to be assumed, was to be exercised in such a manner as 
was consistent witb the nature of the property and the use to which it 
was designed. , But certainly the parties did not contemplate any such 
unqualified deliyeryof the pnmping-engines as woUld whoUy. dèleat thfr 
exercise by the Holly Company oi its right to possession. Manilestly; 
the engines ^ere not to become inseparably incorpoiated witb the real 
estate until they shouldbesubjected ta the prescribed "trial of their cas 
pacity and efficiency " and were accepted. Had they failed to meet thé 
required test, the vendor would bave been compelled to take them away. 
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Neither was it intended that the engines should be converted from per- 
sonalty into réalty until they were paid for. Thé HoUy Company's 
right to "remain in and hâve full possession" of the engines plainly was 
incpnsistent with such a conversion. AU this, we think, is very clear. 
And we hère observe that at the date of the contract BuUock & Co. were 
in possession of the real estate, and the légal title was in Bullock, for 
the transaction between him and H. S. Hopper — the deed to the latter, 
and his written acknowledgment — constituted only a mortgage. Bul- 
lock & Co. , then, were in a position to stipulate as they did with tespect 
to the HoUy Company's lien fôr the {yurchase money and îts right to 
maintain possession of the engines as àdditional security. 

Is there any rule of public policy which will defeat the undeniable in- 
tention of the parties as the same àppears on the face of the contract? 
Now while, by the séttled law of Pennsylvania, where persoftàl property 
is delivéred under a conditional sale a provision in the contract presèrv- 
ing to thé Vendor the title until the property is pàid for ié void as re- 
spects exécution creditors of the vendeë, or an innocent piatchaser fromi 
hina, yét, as against the vendee himself, the seller may reserve the ri^ht 
of property in the goods until payment, and in default he may reclaim 
thém, or resort to légal remédies. Hank v. Linderman, 64 Pa. St. 499; 
Krausev. Gom. , 93 Pa^ St. 421 . AU the Pennsylvania cases agrée that 
such a réservation of title to the goods as security for the price is valid 
as bétwéen the parties themselves. Péehv, Heim^ 127 Pa. St. 500, 17 
Atl. Éep. 984; Summersonv, Hicks, 134 Pa. St. 566, 19 Atl. Rep. 808; 
Leoanv. WUten, 135 Pa. St. 61, 19 Atl. Rep. 945^ In the very latest 
casé on this subject, — Hineman v. Mntthews, 138 Pà. St. 204 , 20 Atl. Rej). 
843, — where there was a sale bf timber on an agreenaent that the tide 
was not to pass until payment, but the vendee was pérmitted to remove 
the timber and convert it ihto lumber, and then failed to pay, where- 
upon the vèndor took possession of the lumber, it was ruled that he 
could hold it against a subsëqXient, exécution créditer of the vendee. In 
Harkneh v. Russdl, 118 U. S. 663, 7 Sup. Ct. Rep. 51, upon an ex- 
haustive review of the décisions, the conclusion was reached by the su- 
prême court of the United States that by the gênerai rule of law, unaf- 
fected by local statutes or local décisions, a conditional sale of persbnal 
property, accompanied by delivery, is Valid both as against the parties 
and third persons; and it was further shown that by the almost unani- 
mous opinion of the courts a purchaser buying with notice from the con- 
ditional vendee cannot hold the property as against the claim of the 
original vendor. The case of Gregory v. Morris, 96 Uw S. 619, is instruct- 
ive. There a contract of sale of cattle gave the Vendor a lien thereon 
for thé priCe, and authorized him to designate a persoii to go alorig with 
and retain possession of the cattle, who, upoh non-payment, was to sell 
the whole or a portion of the cattle. The court sustained the lien as be- 
tween the parties. Chief Justice Watte, speaking for the court, said: 

" The lien at common law of the vendor of personal property to securo pay- 
ment af.purchase money i^ Jost by the voluntary and unconditional delivery of 
tbe property to the purchaser; but this does not prevent the parties from con- 



888 FEDERAL EEPORTEE, vol. 48. 

tracting fora lien, which, as between themselves, will be good after delivery. 
So, ordinarily, wben the possession of a pledge is relinquished. the rights of 
the pledgee are gone. In this case, howevçr, Morris was not willing to rely 
iipon the lien wKich the law gave him as vendor, or upon a mère pledge of the 
property, but required a spécial contract on the part of Gregory, securing his 
rights. This contract created a charge upon the property, not în the nature 
of a pledge, but of a mortgage. The lien, as between the parties, was not 
made to dépend upon possession, but upon a contract, which deflned the 
rights both of Morris and Gregory, and the power of Morris for the enforce- 
ment of his gecurity." 

That jt isvas compétent for the parties hère to agrée that the pumping- 
engine should reniain personally until paid for, is not to be doubted un- 
der the Pennsylvania auljhorities. Shell v. Haywœd, 16 Pa. St. 523j 
Harlan v. Harlan, 20 Pa. St. 303. Ip. Shdl v. Haywood, supra, the court 
declared that the rule of severance apd removal is pne subject to the con- 
trolaBd modification of the parties representing the property, who may 
vary thç same according to their convenience, pleasure, or regard for 
right;. fpr, (said Chambees, J.,) "whether attached to the realty or not, or 
in whatever inanner attached, is immaterial, when the parties agrée to con^ 
eider it personal property." Ail the Pennsylvania cases (and they deal 
with boilers:, engines, and machinery generally) concur in the view that 
it is not the character of the physical connection which constitutes the 
test of annexation, but intention is the true légal criterion. HiU v. Se- 
wcdd, 53 Pa. St. 271; Bmedid v. Marsh, 127 Pa. St. 309, 18 Atl. Rep. 
26, It was therefore held in VaU y. Weaver, 132 Pa. St. 363, 19 Atl. 
Eep. 138^ thftt theengine, machinery, and appliances of an electric light 
plant erected. upon and firmly attached to real estate do not pass to a 
purchaser of the real estate at a sale upon a mortgage of the realty, made 
and reeorded before the plant was placed by the mortgagor on the mort- 
gaged premises, unless it was the intention to make the plant a part of 
the realty when it was erected. This décision seems to us to be a déci- 
sive answer to the argument that the pumping-engines, as after-acquired 
property, come within the grasp of the mortgage of April 1, 1887, to 
the Farmers' Loan & Trust Company, in such a nmnner that the HoUy 
Company's lien was displaçed. 

This case belongs rather to that class of cases of which U. S, v. Rail- 
road Co., 12 Wall. 362, is the exponent, than to the class represented by 
Porter v, Steel Co., 122 U. S. 267, 7 Sup. Ct. Rep. 1206. The subject- 
matter of contest iathe former of thèse two cases was after-acquired roll- 
ing stock of a ràilroad, which by the purchase contract was charged with 
a lien for the price. To the proposition that a prior gênerai mortgage 
which in terms covered after-acquired property attached to this rolling 
stock as soon as acquired, to the displacement of the contractual lien, the 
court, speaking by Mr. Justice Beadley, said: 

"That doctrine is intended to subserve the purposes of justice and not in- 
justice. A. mortgag* intended to recover after-acquired property can only at- 
tach itself to such property in the condition in which it cornes into the mort- 
gagor's hands. If that property is already subject to mortgages or otlier liens, 
the gênerai mortgage does not displace them, though they may be junior to it 
in point of time." 
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It was there added that tlie resuit would be différent in the case of 
rails or other materials which becatne a part of the principal thing. In 
the case of Porter v. Sted Co., swpra, railroad bridges were the subject- 
matter of controversy. But rails and bridges necessarily become an 
actual part of the permanent structure of a railroad, and are inséparable 
from it without destruction to the road. In that respect they are like 
the stones and bricks of a house. But détachable and removable ma- 
chinery is susceptible of ownership distinct from the land and buildings^ 
and ffiay be the subject of particular and separate liens. Harlan v. Har- 
lan, mpra; Benedict v. Marsh, swpra; Vail v. Weaver, supra. In the praj- 
ent case it is clear from the terms' of the contract of August 3, 1887, that 
the parties thereto did not intend that the pumping-engines should be 
converted from personalty into realty until paid fôr, and the évidence 
shows beyond any doubt that the engines can be easily detached from 
their fastenihgs, and removed without any injury to them or damage to 
the building. 

We think it would be a work of supererogation to enlarge upon the 
proposition that, as against Samuel R. BuHock & Co., the HoUy Com- 
pany 's contraCtual lien is good. They at least cannot gainsay its valid- 
ity; Has the New Chester Water Company, upon the undisputed facts 
of this case, aiiy better right? That company , indeed, was not formally 
■a païty to the contract of August 3, 1887, but, if regard be had to the 
.substance of things, it must be treated in this matter as subject to the 
terms of the contract. For the purpose of the ei'ection of the works at 
Chester, the water Company, as we hâve seen, had put itself in the 
"absolute control" of Bullock & Co. In the expressive language of 
Mt. Bullock "the personnel of the New Chester Water Company was 
subordinated to the management, direction, and control" of his firm. 
'To ail intehts and purposes the directors and other officiais of the 
water company were the mère servants of Bullock & Co. It appears 
that somé of the directors had positive knowledge of the terms of the 
contract with the Hoily Company, and, under the circumstances, notice 
thereofj is to be imputed to them ail. Moreover, the open control 
which Eockman exercised over the pumping-engines was sufEcient to 
affect thé water company with notice of his principal's lien. But, in 
trUth, with respect to this transaction, the distinction between Bullock 
& Co. and the water company is purely formai and fictitious. Bullock 
-& Co. were the water company in every thing but name. They really 
held the entire capital stock. Now, no court has ever yet decided that 
an incorporated company in this artificial capacity can be deemed to be 
ignorant of a matter affecting the company which is known to every 
individual stockholder. In our judgment, to treat the water company 
as a bona fide purchaser or possessor of the engines without notice of 
the contractual lien of the HoUy Company would be unreasonable and 
unjust. The water company cannot honestly retain the engines with- 
out paying the balance of the purchase price. But to defeat the HoUy 
Company the défendants invoke the décision in Poster v. Fcmler, 60 Pa. 
Bt. 27, that the land àûd buildings of an incorporated water company 
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are not subject to a lien under the mechanîc's lien act. The Holly 
Company, however, claims nothipg under the mechanic's lien law, nor 
a lien of the character thereby given. It is asserting a contractual lien, 
■which binds a certain removable pièce of machinery, which was not 
delivered absolutely, but svib modo, It would, then, be a misconcep- 
tion of the principle of that décision to apply it hère. If a water Com- 
pany sbould contract for a pumping-engine, to be paid for when set up 
and sàtisfactorily tested, would any one contend that, having got the 
engine within its walls, it could hold on to it without paying for it? 
But what différence does it make that a shott crédit of 60 days is given, 
the contract reserving to the vendor a lien with a possessory right as 
further security? We fail to see that any one bas equities superior to 
those of the Holly Company. No rights of tbird persons hâve inter- 
vened. When William G. Hopper & Co. and R. D. Wood & Co. first 
acquired knowledge of the contract of August 3, 1887, is the subject of 
dispute; and the testimony is conflicting. Those firms, however, stood 
in close relations to BuUock & Co., and the facts about the contract for 
the putnping-engines were easily discoverable by them. The tripartite 
agreement of October 26, 1887, discloses that they were notunmindful 
of the possible existence of "liens ahead of the securities held by Will- 
iam G. Hopper & Co.,"and it was thereby agreed that the firm should 
be protected by Wood & ÛO. against ail such liens. Certain it is that 
neither of those firms advanced any money on the faith of the pump- 
ing-engines. Neither did ;the water company itself part with any of its 
bonds or stock on the faith thereof. Finally, it appears that the bonds 
of the water company are still in original hands, Hopper & Co. and 
Wood & Co., between them, owning substantially aÛ of them, and 
really represènting the whple issue. 

But the jurisdiction of the court is challenged because of the joinder as 
co-plaintiffs with the Holly Company of Samuel R. BuUock & Co., whose 
true place the défendants contend is on their side; and it isinsisted that 
when so placed the jurisdiction is gone, they being citizens of the same 
State with the Holly Company. Bullock & Co. were brought upon the rec- 
ord after the bill was filed by an amendment, which set forth that they 
joined as parties plaintiff, "not as seeking any spécial or distinct relief in 
the premises in this proceeding, but in aflBrmance of the rights of their co- 
plaintiflF, the Holly ManUfacturing Company, and in order to invest the 
court with fuU jurisdiction in the premises, so that a complète decree pro- 
tecting the rights of ail parties can be made." Their voluntary joinder, 
•With respect to the Holly Company's supposed équitable rights against 
Wood & Co. , is put upon the ground that Bullock & Co. stood to the Holly 
Company in the relation of trustées, holding the légal title to the con- 
tract; and, their interest being with that company, they might arrange 
themselves on, the same side with it, agreeably to the principle recog- 
nized in RaUroad Co. v. Ketchum, 101 U. S. 299. Th:s' position we 
need not discuês, our conclusion upon that branch of the case being ad- 
verse to the Holly Company, upon a considération of the merits of the 
controversy. So far as the bill seeks to enforce the Holly Company's 
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lien, it is manifest that there is no dispute between the Company and 
BuUock & Co. Samuel R. Bullock, indeed, was one of the principal 
witnésses in ttie case on behalf of the HoUy Company to establish its 
lien, and hence a decree in its favor would conclude him and his tirm, 
if there were any open question on that subject afifecting them. But 
tfaere is no such open question. The HoUy Company is not seeking 
any relief, and needs no decree against Bullock & Co. It is urged, in- 
deçd, that that company is proceeding as for a foredosure without mak- 
ing its debtor, who is the owner of the property, a party défendant. 
But this is a mistaken view. The ownership of the engines is not in 
Bullock & Co., and, in truth, was never intended to be in them, for in 
the purchase they actéd in the interest and behalf of the New Chester 
Water Company. But there can b© no longer any prêteuse of owner- 
ship in Bullock & Co., for Samuel R. Bullock, by his deed, has con- 
veyed the tille to the real estate to the water company. It is laid down 
in 2 Jones, Mortg. § 1404, that in an équitable suit for foredosure the 
mortgagor, after he has conveyed the whole of the premisea mortgaged, 
is not a necessary party to the suit. Moreover, Bullock & Co. hâve 
assigned ail their interest in the bonds and stock of the water company 
to Wood & Co. Therefore they bave no longer any interest, near or 
remote, in this particular controversy. They are altogether formai par- 
ties, whose présence does not oust the jurisdiction of the court, coming 
within the rule laid down in Womûey v. Wm-mley, 8 Wheat. 451, where 
the applied test was whether a decree was sought against the party. 
Hère the HoUy Company seeks to enforce a charge in rem, and Bullock 
& Co. bave neither title to nor interest in the thing. 

To the objection that the Farmers' Loan & Trust Company is not 
joined as a défendant in this suit, it is sufficient to say that, as sub- 
stantially the whole body of bondholders is before the court, the prés- 
ence of their trustée is whoUy unnecessary. Moreover, the enforcement 
of the Holly Company's spécifie lien does not involve the validity of the 
trust morigage, nor aiîect its standing as respects the principal mortr 
gaged thing, the controversy relating to a mère incidental matter. 
Again, as the joinder of the trust company might oust the jurisdiction 
of the court, the omission to make it a party défendant is fuUy war- 
ranted byequity rule 47. That equity has jurisdiction to enforce liens, 
whether upon real or personal property, is clear. 2 Story, Eq. Jur. 
§ 1216; 1 White & T. Lead. Cas. Eq. 1108, note to Cuddee v. RtiUer. 
In Schotsmana v. Railicay Co,, L. R. 2 Ch. App. 332, it was declared 
that a bill in equitj' will lie to enforce the claim for the price of goods 
of a vendor who, by the exercise of his right of stoppage in transiXu, had 
reinvested himself with the légal title. Lord Caikns there said (page 
340:) 

"I should be prepared to hold thia to be a case entirely within the province 
of thia court, and depending on the ordinary principles which regulate in 
equity the relations of mortgagor and mortgagee, whether of real or per^- 
sonal protierty, althougb, for obvious reaaons, cases of this kind are more 
geuérady and more conveniently brought iuto a court of law." 
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It will be remémbered that in Gregory v, Morris, supra, Chîef Justice 
Waite obseiïved that the coQtract there created a charge upon the cattle 
for the purçhase-money in the nature of a mortgage. In Fletcher v. 
Morey, 2 Story, 665, 665, Judge Stoev said: 

"In equity tbere is no difflculty in enforcing a lien or any other équitable 
daim constituting a charge in rem, net only against real estate, but upon 
Personal estate, or upon monêy In the hands of a third person, whenever the 
lien or other claim is a matter of agreeraent against the party himself and his 
Personal représentatives, and against every person claiming under liini, vol- 
untarily or with notice; * • * for every such agreement for a lien or 
charge toirem constitutes atrust, and is, accordingly, governed by the gên- 
erai doctrine applicable to trusts." 

We hâve only to add that this case seems to be peculiarly one for a 
court ofequity, in view of the situation of the property, and because 
the court can grant a rea^onable time for the payaient of the lien, and, 
in the eyent of a sale, may prescribe équitable terms. 

Upon the whole case, then, we are of the opinion that the contractual 
lien of the Holly Manufacturing Company upon the pumping-engines 
hère in question is valid and binding, and is enforceable in this suit. 
Counsel may prépare and submit the draft of a decree in accordauce 
with the views expressed in this opinion. 



2Etna Ins. Co. v. Bkodinax a ci. 

iCircniit Couru S. D, Cfeorgia. Aprll Term, 1888.) 

li WiFD's Bbpàraib Estate— Poweb to CHAEdB— Insteument oit SETTLSurainp. 

Code, % 17â3> déclares tbat "the wife is afeme sole as to her separate estate, tra- 
less oontrolfed by the séttlemeht. Every restriction on her power mustbecom- 
iplléd virithi : But, while a vfife may oontraot, she cannot bind her separate estate by 
, any oontraçtof securityship, nor by any assumption of the debts of her husband.", 
Bëld, that whfere a busband sôttlëd property on his wifé f ree f ronl ail his liabllltles, 
èxcept suoh inOTmbrances as.the two together shall request the trustée to make, a 
'mortgage given thereon to secure a debt of the husband is valid. 
i. Same. . " 

Such an exception Is not rei)ugnant to the grant, but is merely a qualiûcation 
. thereof. AffirmedlnS Sup. Ct Rep, 61. 

In Equity. Sjiit by the .^tna Insurance Company against Marth» 
Brodinax and others to foreclose a mortgage. Decree for plaintifif. 
Joseph GannU, for complainant. 
/. B. Cumming and Geo. A. Mercer, for défendants. 

MoCay, J. On the llth day of June, 1866, Benjamin E. Brodinax, 
of the county of Rîchmond, Ga., executed a deed in due form under the 
laws of Georgia, arid in considération of his love for his wife, Martha 
Brodinax, toa certain parcel of land in said county to William E. Brod- 
,^iax, in trust for the said Martha during her life, with other limitations: 
not hère important to be considered. The deed contained varions otbei 
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provisions, as for the aliénation and reinvestment of the estate; for the 
appointment of a new trustée in case the trustée, Brodinax, should fail 
to act, ordi«; also, for the makingof liens andmortgages on theproperty,: — 
în each of which cases it was provided thatthehusband and wife should,; 
in writing, join in what was donc. The deed declared that the property 
should be for the use, benefit, and behoof of the said Martha, free from 
the debts, contracts, and liabilities of her présent or any future husbarvd, 
except such incumbrances or liens as by the written direction of the. 
grantor and the said Martha might be made thereon. W. E. Brodinax, 
accepted, the trust. In January, 1858, he resigned, and ûie grantor 
and wife in writing appointed Ephraim Twedy as successor, who ac- 
cepted. Ori the 14th of June, 1866, three days after the date of the 
deed, the trustée, in pursuance of the written request of the grantor and, 
wife, executed a mortgage deed of the premises to the treasurer of the 
Soldiers' Loan & Building Association, a body corporate, to secure the 
loan "df $2,000. On the llth of May, 1867, the trustée, in pursuance of- 
the written request provided for in the deed, executed another mortgage' 
to the complainant for $3,000; the same being a debt due by note irom 
the said Benjamin to the complainant. On the 4th of December, 1868, 
the complainant bought the first mortgage, and this bill is filed to foreclose 
thèse twiomprtgages. The défense set up is practically as follows: That 
both the debts secured by the mortgages were the individual debts of Ben- 
jamin E. Brodinax, and that under section 1783 of the Georgia Code it 
is illégal forithe wife to pledge her separate estate to secure her husband's 
debts. Isspe was taken as to the debt covered by the first mortgage, 
and, thqugh the wife testified that she got no part of the proceeds of the 
said deb.tjyjet itdid not appear very clearly that the trustée did not, nor 
in fact wh.osedebt it was, nor what was the considération. As, however, 
under. the view I take of the case, it is whoUy irpmaterial whether it was 
the. debt of the wife or the husband, it is unnecessary to go into that 
question. ^ ^ 

The sol« question in the case is whether, under such a deed, it is com- 
pétent for a married woman, under thelaws of Georgia, to pledge the es- 
tate granted, for her husband's debts. . By the terms of the deed it was 
to.be free frppi the contracts, debts, and liabilities of the husband, ex- 
cept such liens and incumbrances as they might jointly, in writing, agrée 
tp place upon it. This language can hçave but one meaning. It is an 
exceptipn-.to the clause of the deed which déclares the property was 
not to be subjeot to the debts, etc., of the husband, and the inference is 
alrOiOSt conclusive that the intent was to say, unless thèse debts, etc., 
are by the; ^ritten direction of both husband and wife, by spécial lien or 
incumbranjCe, made such a charge thereon. It hasbeen argued that this 
provision Fas inconsistent with the grant, and therefore void; but it is 
well settjed that such restrictions on a separate estate to a married woman 
are not, to be construed like restrictions on a légal estate to persons mi jvr- 
m. Tli^ wjfe bas only such power as the deed gives her, and the whole 
deed ;is,t(>i|36 taken together. An inçonsistency, to be void, must be to- 
tally incj£)nsi$tent,— mustdestroy the estate: if itonly fetteritorqualify. 
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it is still good. 2 Story, Eq. Jui*. §§1882-1384, anâ^ the cases there re-; 
ferredto, Sfeë^ also, Kempton v.HaUowell, 24 Ga. 62. Andthisisthe 
law of Geot^a,è<fen oflfegal estâtes to persohs «wt j«mi Section 2697,' 
Code 1873. So tha't this case mùst turn, as I think,solelyoiithe spécial 
provision ûf thé Geôrgia Code of 1873. That Côdéjin sulîstance, pro- 
vides, first, t'hàt, to créate a separfttè estate in thewife^ no Words of sep- 
arate use are iiècessary; the appointaient bf à trustëè, ôr any wonJs suffi- 
ci«îit to creatè a trust, is enough. Section 2307 , Code 1873. Hence, un- 
dîer this deed, a separate estate woUld be created, alttiôugh no words of 
ee^aratè use are used. The Codé also provides as foUows, (Code, § 

"Tfîe wife is a/eme sole as to her separate estate, unless èontrolled by the 
settlement. Every restriction on héi' power must be ebmplied witli. But, 
■wtoileawifé may contract, she cannot bind her separate eatate by any con- 
tract of aecurityship, nor by any assiimption of thedebts of ber huabaml ; and 
any sale of her separate estate to a çreditor of ber busbaad in extinguisbment 
of bis debts shall be absolutely void." 

li may be added that the suprême court of Georgia» beforô the adop- 
tion ôf the Code, had established the doctrine that, however gênerai the 
■words bf a deed to a married woman were, yet if if provided, as does 
this, that the estate was to be free from the debts, contracts, etc., of the 
husband, thèse were words of restriction upon the wife* and she could 
not pledge her estate for her husband's debts. Taking thèse décisions, 
and the provisions of the Gode togethér, it is contended that, admitting 
the words' of this deed to be a power to so pledge, yet nevertheless the 
power doœ not exist, becaUse such a power is illégal, oontrary to the 
statuteS, and therefore void. It is claimed that, whatever may be the 
words of the deed, howeVer strong the language of the 'graator; it is illé- 
gal, and therefore impossible for him to make it one of the terms of the 
grant that thegrântee, if she be a married woman, shall hâve power to 
pledge Ihe estate for the debt of her husband. It is claimed that the 
statutes plainly indicate it to be contrary to the pOlîcy of the law that a 
married woman shall, under any circumstances, bave such a power. 
Without question, if she be restricted by the terms of the deed, or if the 
deed be générai, she would not bave that power. But hère is a case 
where the power is expressly declared. There is first a separate estate 
created in the wife, and this is plainly upon condition on the part of the 
grantor that he and the wife may put liens upon it to secure bis con- 
tracts andliabilities. This propertybelongedto the husband. Ofhisown 
free will, and for the love he bore his wife, he gives it to her on thèse terms. 
Did she ever get any estate eXcept according to thèse terms and with this 
power? What was the intent of the statutes? Plainly, to protect the 
wife in the estate granted; to provide that, if anybody saw fit to give a 
married wotnan an estate with the expressed intent that it should be for 
her benefit,8he should neither be"kicked nor kissed"into an appropria- 
tion of it, and to déclare that any separate estate coming to her other 
than by deed, or in any unqualified way, shall not be capable of being 
used by her to sècure her husband's debts, or to discharge them. This 
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clause, however, it will be noticed, does not déclare that a deed granting 
an estate to a married woman may not qualify that grant by declaring 
that she shall hâve power so to pledge it. It is perhaps wise enough 
that the law shbuld restrict her when the deed is siîent, or when she be- 
comes the unqualiâed owner of a separate estate. It is fair enough to 
infer that, if one intends a married woman to hâve an estate, she shall 
not be subject to the influences of her husband for its appropriation to 
the security or payment of his debts. But, if the grantor expressly says 
that she shall bave such power, is not the inference that she cannot ex- 
ercise that power a most shocking one? The mistake is in supposing 
that it wàs the intent of the law to protect the wife, — to establish a rule 
of domestic or marital economy that under no circumstances shall a 
"Georgia" wife be in such a position as that she shall be capable of using 
an estate for the payment of her husband's debts, even if the grantor of 
that estate so expressly declared, or even if that be one of the terms of the 
deed in which the grant is given. To lay down such a rule would, as 
I think, be a great wrong to married women. Many a husband would 
be willing to settle property on the wife, provided she had the power to 
corne to his relief on proper occasions, who would refuse to do so if in 
such a contingency she was to be powerless. Many a father-in-law would 
be mllingto settle property oti his son's wife, provided she had such 
power, who would décline to do so if she was to be powerless in case of 
pecuniary trouble on the part of the husband. And this view of the 
meaning of this section is in harmony with the history of separate es- 
tâtes and with several other instances in the law of disability put upon 
persons for the performance of otherwise légal acts. At common law, a 
wife could make no contracts, sell no land, could not even make a will; 
yet it was always held that, if the instrument creating an estate gave such 
a power, even a married woman might exécute it. So, too, an infant 
may, by a deed creating an estate in his favor, be dothed with power 
to dispose of it by will before he becomes capable of making a will gen- 
erally. Indeed, it may bé ôtated as a gênerai rule that, if an instru- 
ment creating an estate provide forsome spécifie mode of its disposition, 
it not only must be disposed of in that way, but that it may be sold and 
dîsposed of in that way although the person to whom the power is 
given, would not, under the gênerai law, hâve a capacity to do such 
acts. And this proceeds in the idea that the owner of property bas 
power to dispose of it, or provide for its disposai, at his discrétion. 

The contention that this provision of the Georgia Code is intended to 
dieclare it to be the policy of the state that under no circumstances shall 
a married woman hâve such a power seems to me far-fetched, and calcu- 
làtôd to place an unnecessary and unnatural restraint upon the disposi- 
tion of property to married women. The Gode is, in my judgment, in- 
tended, not to protect the wife, but to protect the estate granted to her; 
to carry out either the expressed or the presumed intentions of the gran- 
tor, and, generally, to say, if she hâve an estate to her separate use, she 
shall not âispose of it to pay her husband's debts. This is a différent 
thing entirely from the case at bar, where it is distinctly provided, if the 
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■Wife see fit,— if she and her husband concur in'writing, — that such a 
Jjower shall exist. Shé only gets the estate on thèse terms, and to say 
tbât she shall not exercise the power thus expressly granted is to confer 
on hêr an estate never contemplated by the grantor. Nor, as it seems 
to taè, is there any analogy between a case like ihis and the case of a 
limitation over contrary to law or to public policy,- as conditions in the 
ïestraint of marriage, ftnd the like. * Thèse cases j as their history shows, 
tuiii upori the public evils growing dut of such limitations and restric- 
tions, while the history of this provision shows an intent to proteet the 
estate of the wife, and not to establish such a rule of the marital rela- 
tions as would say that it shall be illégal for a grantor to put the wife iû 
toy such situation. Upon the whole, therefore, I am of the opinion 
that the original deed conferred ùpon the wife the power herecbmplained 
of, and, that being the case, the rnottgages arô goodj even thbugb they 
be securitiés for the debt of the husband. 

Something w&s said in the argument to the effect thaty as a second 
mortgage 1/?as made to secure a pàst-due debt of the husband , it was 
therefore wîthout considération; but, if this washis debt, it cornes 
within the scope and intent of the deed, whether thendue or merely then 
oontractèd. The husband made the deed on thèse termsj andj if this 
was bis debt, the deed. gives her power by joining in a written request 
to secure it. 

Ordered ' that a decree of foreclosiire for the aîmount due be entered 
upon the minutes of the courti ; i 



In re Montgomery et cd. . 

■ (IHstrlct Court, D. New Jersey. January 10, 1893.)' 

1. Eminent. Domain— CoNDj;MKATioif rpn TJse oi' XJnitbd STATES-r-PLEADiNO. 

tJnder Aot Cong. Aflg, 1, 1888, authofizing ofacers of th'egovernment to condeitin 
lands for thé use of the United States, a pétition for conctemnatlon must affirma- 
tivelyshow that the, ofloer is authorized by congress to açquire the lands, ànd 
that in hls opinion it is"nëoôssaryoradvantageous"to prodeedbyjudiclëlprcwèss', 
and thèse facts cannot be inferred frotti an allégation that such offlcer bas rs; 
quested the attorney général to institute such proceedings. 

?. Samb— Exercise of Right bt TTswéd Siatbs— CoNSTiTDTioNAi, La-w. 

'' ■ Act Cong. Maroh S; 1891, authorizes the secretary of war to modify existlng 
plans for thé excavation of Petty's Island and the adjaceat 8hoals,,ln the Delaware 
river, but déclares that the title to any additlonal lands réquired for this purï)osô 
shall bevested in the tThlted States without charge. Meld that, in viewof this 
latter provision, the United States has no constitutional power to acquire the 
lands by condemnation proceedings. 

In Equity. Pétition for the condemnation of lands belonging to 
Thomas Montgomery and others, for the use of the United States. Heard 
on motion to quash the pétition for appoiutment of commissioners. Pé- 
tition dismissed. 

W. 0. Hannis, for motion. 

H. S. White, Dist. Atty., J. Warren Coulstcm, Joseph K. McOammon^ 
and Q. V. D. Joline, contra. 
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Geeen, J. By an act of the congress of the United States, approved 
April 24, 1888, entitled "An act to facilitate the prosecution of works 
projected for the improvement of rivers and harbors," it was enacted 
that the secretary of war may cause proceedings to be instituted in the 
name of the United States in any court having jurisdiction of such pro- 
ceedings, for the acquirement by condemnation of any land, rightof way, 
or material needed to enable him to maintain, operate, or prosecute 
Works for the improvement of rivers and harbors, for which provision 
bas beenmade by law; such proceedings to be prosecuted in accordance 
with theiaws relating to suitsfor the condemnation of property of the 
states whérein the proceedings may be instituted: provided, however, 
that when the owner of such land, right of way, ôr material shall fix 
a priée for the same, which, in the opinion of the secretary of war, shall 
be reasonftble, he may purchase the same at such price without further 
delay: and provided further, that the secretary of war is hereby author- 
ized to accept donations of land or materials required for the mainte^ 
nance or prosecution of such works. By another act, entitled " An àct 
to authorize condemnation of land for sites of public buildings, and for 
other purposes," approved August 1, 1888, it was further enacted that 
in every case in which the secretary of the treasury, or any other ofBcer 
of the government, has been, or hereafter shall be, authorized to procure 
real estate for the érection of a public building, or for other public uses, 
he shall be, and hereby is, authorized to acquire the siame for the United 
States by condemnation under judicial process, whenever in his opin^ 
ion it is necessary or advantageous to the government to do so ; and 
the United States circuit Or district courts of the district wherein such 
real estate is located shall bave jurisdiction of proceedings for such con- 
demnation, and it shall be the duty of the a:ttorney gênerai of the United 
States, upon every application of the secretary of the treasury, under 
tbis act, or such other ofBcer, to cause proceedings to be commenced for 
condemnation Within 30 days from the receipt of the application at the 
dèpartment oT justice. And by said act it was provided that the practice , 
pleadings, fôïms, and modes of proceedings in causes arising under the 
provisions of this act shall conforra as neaï as may be to the prac- 
tice, pleadings, formé, and proceedings eiisting at the time in like 
causés in the courts of record of the state within which such circuit or dis- 
trict courts are held, any rnle of the court to the contrary notwithstanding. 
By another act, entitled '* An act making appropriatibns for sundry civil 
expenses of the government for the fiscal yeâr ending June 30, 1889, 
and for other purposes," approved October 2, 1888, it was, inter alia, 
provided that for the removal of Smith's island and Windmill island, 
in the state of Pennsylvania, and Petty's island, in the state of New Jer- 
sey, or such parts of themand the shoals adjacent thereto as may be re- 
quired, and ïor the improvement of the harbor between the cities of 
Philadelphia, Pa., and Camden, N. J., the sum of $500,000 should be 
appropriated : provided, that no part of said sum should be expended 
until the title to the lands forming said islands should be acquired and 
vested in the United States, without charge to theJatter beyond $300,-" 
v.48F.no.ll — 57 
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000- of tibç sum appropriated. Byanother act, apprpved March 3, 
1891, éptitled "An act naafcing appropriations for sundry civil expenses 
of the government for the fiscal yeajr ending Juoe thirteçnth, eighteen 
hundred and ninety-two, and for other purposes," it was enacted that 
for inaproving harbor a^ Philadelphie, Pa., and continuing the improve- 
menljiajid for the rena'pvai pf Sqiith'siisland and \yindnjill island, Penn- 
sylvaniai, land Petty 's island, New Jersey, and adjacent shoals, $S00,000 
were appropriated : provided, that the plan for the improvement may 
be modified, by changing the linelimiting the excavation on Petty 's 
island tosftch positicio as the; secretary of war may consider désirable, 
and thei»aterial tp be rçinoved fromeaid islands and sboals under this 
apprppriation and appropriations h^retofore made, shall be deposited 
and sprçadi on League islacd, and tp the estent pf the co9t pf such de^ 
posit and Spreading tbç çaid appropriç^ions are hereby made available : 
provided, further, that the title toany additional lande acquired for this 
purpose âhftll be vested in the United State? withovjt charge tothelatter. 
j Under the varions acts abpve referred to, the présent proceedings were 
begnnbyypaypf pétition to this court: npon the reqpest pf the secretary 
of war, and by directiohpf the attpmey gênerai, to pbtain possession by 
eondemnatjpi^ of the laftds, right pf way, and materjal set ont and de- 
scribed in the said pétition for the pûrpo^e pf imprpying the navigation 
of the river Delaware atipr near the çity of Philadelpbja. The pétition, 
reciting the acts hereinbefore set forth, allées that the secretary of war, 
under the provisions of the actlast above referred to, had approved modi-, 
fications of the prpject for improving the harbor pf Philadelphia by 
phanging the Une pf excavation which had previpusly been adopted by 
the department in making; said irnprpvement, which modifications ne- 
cessitated the acquisition by the United States of abput 23 acres of land, 
parcel of Pettyfs island, ia addition to that theretofareiicquired; that, to 
acquire said lands, the secretary of war had reque^te^ the attorney gên- 
erai of the United States to commence thèse proceedings in condem nation 
according to the acts in suçhipase made and provided, and that the peti» 
tipner, by its duly-autbori?ed oSjcialsj had elected tp conform said pro- 
ceedings on condemnatiop to those authorized by the act of the lég- 
islature of New Jersey entitled "Aûiftct to authorize the formation of 
railroad corporations j and tP regulate the same,"; approved April 2, 
1873. The pétition also described by metes and bpunds the lands so re- 
quired for the said imprpvement, and the names of the persons having 
aa interest, as owners ot otherwiae, therejn. Th© prayer of the pétition 
was, that nptiçe pf this; application shpuld be gjyen to the persons wbo 
were therein tiflpied as iOiterested in çaid lands, and for the appointment 
of a. particwlar time an4iplace whenjand where the court under seal 
would desigçate threedîsijiterestedj .impartial,; and judicious freehpld- 
ers, résidents of the cou^ty pf Camden, N. J., withijti the limits of which 
county said lands were alleged to be Mtuate, to be the çommissionera to 
appraise said lands, and to assess the damages to be paid by the United 
States therefor. Upon the filing of sa,ld pétition au order was made to 
Bhow causewby the .prayer of the pétition should not be granted, and 
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upon the retum-day of s&id ôrder those ^ho Were interested in said 
lands as oWnerSi by theif counsel appeared aàd'moved to quash the said 
pétition, and Set âside any proceedings that'ihight llàvè been had there- 
nnder, for the foUowing rôasbns: (1) The pétition fails to show upou its 
face that the secretary of War had been authdrized to acquire the addi- 
tional lands œeritioned in the pétition for public use. (2) The pétition 
fails to show that, in the opinion bf thè sectetary of war, it is necessary 
or advantageous tô the United States that the lahd in question should be 
acquired by condemnatioû under judicial procesa. (3) The pétition 
fàils to show that any provision had bèen ihadë'by law to compensate 
the land-owners for the value of their land, aud thè damages they might 
sustain by this appropriation. 

It cannot be denied that the pétition, as it was originally filed, is 
open to criticism for the manner in which jurisdictional facts are stated 
therein. In thé case of Inre Rugheimer, 36 Fed. Rep. 369, which was a 
proceeding to cdndemn lands for a public building, it is held by the 
court that ail three of the allégations which it is alleged this pétition 
omits to make are necessary, and must affirmatively appear on the face 
of the pétition for the appointaient of Commissioners, or the pétition will 
be quashed. A strict criticism of this pétition, using the opinion of the 
court in the case just Cited as a criterion, would undoubtedly produce a 
similar resuit in this case. There certainly are no distinctive averments 
in the pétition, as originally framed, that the secretary of war had been 
authorized in law to acquire thèse lands by condemnation, or that, in 
bis opinion, it was necessary and advantageous to the United States that 
they should be so acquired. It is true, the pétition allèges that the sec- 
retary of war had requested the attorney gênerai of the United States to 
commence thèse proceedings; and it was argued that such request, made, 
as it was alleged to be, under the act of August 1, 1888, would carry 
with it the presumption that he was of opinion it was both necessary 
and advantageous to the United States to acquire the lands in the man- 
ner pointed ont by that act; for the only possible authority to make, or 
justification of, such request, is to be sought for and found in the act re- 
ferred to, and that act prescribes with précision when and under what 
circumstances the power of eminent domain is to be called into ac- 
tion at and by his request. As conditions précèdent to such request for 
the institution of condemnation proceedings, the secretary of war must 
détermine affirmatively both the advantage and necessity to the fédéral 
government of the possession of the lands sought to be condemned; and, 
as it is always to be presumed that every officer acts strictly within the 
limits and upon the lines of his del^ated power, it would foUow that 
the request made by the secretary, as stated in the pétition, is évidence, 
presumptively at least, that ail conditions précèdent to the lawful mak- 
ing of suCh request bave been complied with. This argument is plausi- 
ble, but unsound. It is a well-settled principle that when the exercise 
of a spécial authority, delegated by statute to a particular person or to a 
spécial tribunal, is dépendent upon conditions précèdent, ail prelimina- 
ries which show fulfillment of such conditions, and which confers upon 
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such person or tribunal power to act, must clearly appear upon the face 
pf the proceedings, The proper practice is to state affirmatively and 
with certainty ail facts upon which, in such case, jurîsdiction dépends. 
Intendment.and presumption shodldinot be resorted to for tbe. justifica- 
tion of any judicial proceedings^ in dérogation of private rights. But it 
is not necessary, in the présent state of the pétition, to consjder the ef- 
fect either of this or of the first objection made to it. By consent, and 
after the argument, tbe pétition was amended by adding averments, 
Bubstantially meeting thèse objections, and curing the alleged defects, 
jand setting forth as weU the very important and ; necessary fact, until 
then omitted, that the jfederal gosfernment had been unable to agrée 
with tbe owners of the lands for the purchase thereof. Thèse amend- 
mentsrelieve the cause at bar of muqh embarrassment, and take out of 
the discussion objections which werepressed upon the court at the hear^ 
ing with great vigor and ability. They are referred to nowonly to call 
attention to the deficiencies in tbe pétition as originally framed, and to 
guard against tho adoption of it as a précèdent. 

Theother objection relied upon is, the pétition fails to show that any 
provision has been made by act of çongress, in terms, for the just com- 
pensation of the owners of the property sought to be appropriated and 
taben. ï am doubtful whether this qbjection, stated as it is, should be 
held yalid. There is a séries of cases which seem to bold otherwise. 
The conclusion, at which the courts in those cases arrived appears to be 
founded upon this argunaent; The proceedings were instituted by the 
sovereign government by v.irtue of the right of eminent domain, inher- 
ently possessed; not by ^.n ; individual or, a private corporation to whora 
the right of eminent dpifl^in had been delegated by the sovereign. Em- 
inent domain is the suprême dpminipn the sovereign power has in and 
over ail property within its jurisdictionjCoupled with the absolute right 
to appropriate such proper,ty, against the consent of the owner, for the 
promotion pf the gênerai, iwelfare, or las: public necessity may require, 
ït pertains as a necessary, constai),t, afjd inexhaustible attribute to sovr 
ereignty, andtherefore does not; .dépend upon constitutional récognition 
or legislat^ye enactment,^,j Aud sp,it,has been determijied that the clause 
in the fédéral constitution providing that private property shall not be 
taken for public use withçut juçt compensation is no part of the right 
itself, but only a limitation upon the exercise of the right. In other 
words, the right; or power of eminent domain is as suprême now, in its 
initial opération, as it was hefore the amendment to the constitution, pro- 
viding for juBt compensation was adopted. The amendment simply 
mitigates the harshness and severity of the final opération upon the in- 
terests of the, property, owner by endpwing him with an indefeasible right 
to just compensatioii for his, property, taken and appropriated against hia 
consent. Now, it will be npticed that this clause of the fédéral consti- 
tution differs from similar clauses in state constitutions in this: that it 
does not require just compensation to be made before the taking of the 
property. It simply provides for just compensation. Thetimeofthe 
making pf the ccmpensation is not fixed or determined. That it need 
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not be made, necessarily, before the taking, in cases where the sovereigh 
power itself is the taker, bas been repeatedly held by the courts. Thèse 
adjudications go upon Ihe ground that when the sovereign power — that 
is, the fédéral government, the state, or the municipality as agent of the 
state — has provided a retnedy by resort to which the property owner can 
hâve his compensation duly assessed, adéquate means are afforded forits 
satisfaction, since the whole property of the sovereign or of the state or 
of the municipality is a fund to which he can resort without risk of loss. 
That is to say, the compensation which becooies inalienably the owner's 
at condemnation becomes at the same time, and is, a public charge. The 
good faith of the public is pledged for its payment, and ail resources of 
taxation may be, by the owner, called into action in raising and obtain- 
ing the amount. Hence the mère fact that a spécial fund for the com- 
pensation of the owner whose property was to be taken and appropriated 
by the sovereign power was not designated or fixed in the act author- 
izing the taking and appropriation, would not necessarily invalidate the 
act itself. While thèse cases to which I hâve referred are undoubtedly 
well considered, and the conclusion seems apparently justified by the ar- 
gument, it is not necessary to consider the présent case as standing upon 
sueh narrow ground. An examination of the statute of March 3, 1891, 
discloses an objection to thèse proceedings which must be fatal. The 
act not only fails to provide compensation, but in terms actually forbids 
the making of any compensation to the land-owner by the United States 
for the lands to be taken. The words of the act of March 3, 1891, are 
as follows: 

"For improving harbor at Philadelphia, Pennsylvania: Continuing improve- 
ment by the removal of Smith's island and Windmill island, Pennsylvania, 
and Petty's island, New Jersey, and adjacent shoals, three hundred thousand 
dollars: * * « provided, further, that the title to any additional lands ac- 
quired for this purpose shall be vested in the United States without charge tb 
the latter." 

In other words, this act, if it, as it has been argued, authorized con- 
demnation proceedings to be taken for the purpose of acquiring the land 
needed for the improvements mentioned, would hâve toberead this way. 
That the secretary of war is authorized, for the purpose of continuing the 
improvement of the Delaware river at or near Philadelphia, and within 
the limits of the state of New Jersey, to expend the sum of three hundred 
thousand dollars; that for the purpose ofacquiring possession of the lands 
necessary therefor he may, if, in his opinion, such lands are neces^ry 
and advantageous tothe United States, institnte proceedings td condemn 
such lands in a court having jurisdiction thereof, but with the express 
stipulation that under no circumstances whatever shall the United States 
make any compensation to the land-owner for the property so taken by 
them. 

The distinction between such législation and the législation which faUs 
in itself to provide the compensation for the beneflt of the land-owner is 
readily seen. The omission intheone case to provide the compensation 
where the sovereign power is the condemning party, does not deprive the 
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land-owner 'of any right wb'atever, Aa Judge Cooley gays in his treatise 
on Constitutional Limitations, the publia faith ispledged to compensate 
him; ail public property'is subject to hisclaim, and his property cannot 
be taken without sucbcompenisation being awarded tô him. But in the 
acl now under considération there is not only anofnissipn to provide for 
compensation, but actual, positive, and direct législative interdiction of 
the making of any compensation to the land-owner at ail. In other 
words, the secretary of war is authori^d by it, if thèse proceedings are 
to be justified, to deprive the land-owner of his property, and at the 
same time to notify the land-owner that under no circumstance will he 
be compensated therefor. Such an act would be clearly within the in- 
terdiction of the constitution. It is perfectly apparent from the reading 
of thia act that the législative power of the United States never intended 
that condemnation proceedings should be begun and proceeded with to 
obtain: possession of this property. By the true construction of the act 
in question it contemplâtes the acquisition of the land necessary for the 
improvements in question, not against the will of the owners, and by con- 
demnation, but by the voluntary conveyance from theowners, or iVom some 
onewho may purchase the same from the owners, and who would thereupon 
transfer the title to the United States; and in that case the United States 
agreed to expend the sum of $300,000 in the excavations and the re- 
moval of obstructions to navigation which the proposed improvements 
eontemplate. In fact, . the only circumstance under which the secretary 
of war is authorized to make the improvement and expend the appropri- 
ation is the free gift of the lands to the United States. My reading of the 
acts in question compels me to the conclusion that cougress never in- 
tended to authorize the acquisition of thèse lands by the exercise of emi- 
nent donoain. Their possession by the fédéral government was to dé- 
pend upon voluntary conveyance alone. It follows that the pétition 
moBt be dismissed. 



United States v. Strobach. 

(CircwU Court, M. D. Alahama. May Tenu, 1888.) 

t , tBBSÏÏÎTINO FbAUDULENT ClàIMS AOAINST THB CThITSD StATBS— DaPOTT-MARaHA!.'* 

Inwctment, 
Undçr Rev. St. 0. S. $ 5438, dçnouncinl; the oftense of knowingly presenting for 

Bajrmént or approval to any offlcer In the oiril, military, or naval service of the 
nited States any false or fraudulent olaim against the United Sbates, an indiot- 
ment averrtng the présentation of such a olaim to "G. T., then late marshal of the 
United States, he being then and there an ofHoep in the civil service of the United 
States, " Is not Insufflcient or répugnant, sinoe A marshal, after the expiration of his 
term, is still an offlcer for the purpose of serving process then in his hands, and for 
settling his acoounts with the government. 
8. Same— StrppioiBNCT. 

Anavorment that tho aooused, clalmlng to be a deputy-marshal of the United 
States, presanted a claim against tha government of tha Unitad States, "purport- 
ingto hâve been for services rendered and payments made by said deputy-marshal" 
In a crlminal proceeding mentioned, before a certain United States commissioaer, 
•ufflciantly shows that the services ware parformed and payments mada for tha 
United Statea, in the deteudant's oapaoity as depaty United States marshaL 
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8. Same— Repuoitaîjct. 

An averment that such daim, alleged to hâve been presented to "G-. T., the lat» 
marshal, " etc., was a claim "ia favor o£ the said G. T., tbe thea late marshal, " etc., 
does notrenderthe indictment bad for repugaanoy, sinca tha court wiU take judl- 
cial notice that the accounts of depaty-marshals are habitually presented to tbe 

fovemment in the marshal's name, and the moaey therefor is pald to him, and by 
im paid to bis depntles. 

i. SaMB— PRBSXNTIKa TO MaBSBAU 

As the statu te makes it an offense to présent the olaim to "any person or offlcer" 
in the civil service, etc., it Is immaterial that the marshal is net expressly author- 
ized by law to approve a deputy's aocount. The tact that be is required to incor- 
porate the deputy's account into his own, and to swear that the items therein 
charged are correct and légal, is sufficient to show tbat he must pass upon It, within 
the meaning of the statate. 

6. SAME— PSEFlENTTNa TO JUDOB. 

Although the act of a fédéral }udge. In passlng upon the accounts of a United 
^tates marshal in open court, as requlred by Act Cong. Feb. 22, 1S76, is. In a 
sensé, the act of the court, yet, as hls décision Is subject to révision by tho 
accounting offlcers of the treasury, it is only quati judlcial, and ther«fore a 
présentation to hIm is a présentation to an .offlcer In the ciTU service or tb» 
TJnited States, within the meanins of section 6438. 

AtLaw. Proseeution of Paul Strobach for presenting a false daim 
i^ainst the United States. On demurrer to the indictment. Démarrer 
overruled. 

W. H. SmHh, U. S. Atty., and Samvd F. Rîce, for the United States. 

David Œpton, George Tarner, and George H. Patrick, for défendant. 

Before Woods, Justice, and Bruce, J. 

Woods, Justice. The défendant is indicled under section 5438 of the 
Bevised Statutes. So much of the section as refers to the charges against 
him is as folio ws: 

"Every person wtio makes or causes to be made, or présents or causes to 
be présente*!, for paymsnt or approval to or by aay person or offlcer in the 
civil, mililary, or naval service of the United States, any claim upon or 
against the government of the United States, or any departnient or offlcer 
tbereof, knowing such claim to be false, flctitious, or fraud nient, or wbo, for 
the purpose of obtaining, or aldlngtoobtain. the payment or approval uf such 
claim, makes, uses, or causes to be made or uaed, any false bill, receipt, 
voucher, roll, account, claim. certiflcate, affldavit, or déposition, knowing the 
same tocontain any fraudulent or Actitious statement or entry, * * * 
any person so oSendiag in auy of the matters set forth la this section shall be 
punislied," etc. 

The défendant is charged in an indictment containing four coants. 

The firat count allèges that the défendant, claimingto be a deputy- 
marshalof the United States, did présent for approval, on a day men- 
tioned, to George Turaer, then late marshal of the United States, he be- 
ing then iind there an offioer in the civil service of the United States, a 
false, fictitioUs, and fraudulent claim against the government of the 
United States, with intent to defraud the United States, which claim waa 
an account purportiug to hâve beea for services rendered aad payments 
made by said deputy-marshal in the case of U. S. v. Harl, in a crimi- 
nal proceeding before W. H. Hanter, commissionsr of the circuit court 
of the United States, dating from January 19 to January 25, 1880, ih- 
clusive, and in favoirof the said George Turner, the then late marshal, as 
aforesaid, which claim was false, hctitious, and fraudulent in the foUow- 
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ing statementa and entries theraincontained. (Hsra foUows a récitation 
Of thë alïeged false, fictitious, and fraudaient entries.) The c:>ant then 
proceeds: "The défendant well knowing the sama to contain the said 
false, frauddlent, and fictitious entries." 

The second count charges that the défendant did use a false afïidavit 
of the correctness of the claim mentioaed in the first count, for the pur- 
pose of aidihg to obtain the payaient of said claim, knowing the same to 
contain false, fraudulent, and fictitious statements and entries, as fol- 
lows, to-wit. (Hère foUows a copy of said entries, identical with those 
contained in the first count.) The count then proceeds as foUows: "He, 
the said Paul Strobach, deputy-marshal, as aforesaid, weli knowing the 
sattieto contain each and every false, fraudulent, and fictitious statement 
and entry aforesaid." 

The third count charges that the défendant, claiming to hâve been a 
deputy-marshal of the United States, did cause said George Turner, then 
Jate marShal of the United States, to présent to and for approval by the 
district court of the United Stat«s for the middle district of Alabama, in 
open court, at the May term, 1880, the Honorable John Bruce, judge 
of the United States district court for the middle district of Alabama, 
then and there presiding, as well as to and for the approval of said Hon. 
John Bruce, district judge, presiding as aforesaid, he being then 
and there an officer in the civil service of the United States, a false, ficti- 
tious, and fraudulent claim upon and against the government of the 
United States. The count proceeds to describe the claim in the same 
terms as those used in the first count, and concludes with the averment 
that the défendant well knew said claim to be false, fictitious, and fraud- 
ulent in each of the statements and entries aforesaid. 

The fourth count is in ail respects similar to the second. 

To this indictment the défendant filed his demurrer, alleging grounds 
pf demurrer to each count, which we shall proceed to consider. 

The law nowin force regulating the taxation ofcosts, and the approval 
of the acoounts of clerks, marshals, and district attorneya, is the act of 
February 22, 1875, and entitled "An act regulating the fées and costs, 
and for dther purposes." 1 Supp.-Rèv. St. p. 145. So much of this 
act as is pertinent to this case is as foUows: 

"Section I. That, befpré any bill of costs sliail be taxed byany judge or 
other offlcer; or ainy account payable out of the money of the United States 
sball be allowed by any offlcer of the treasury in favor of clerks, marshals, or 
district attorneys, the party claiming sucb account shall render the same, 
with the vouchers and items thereof, to a United States circuit or district 
court, and, in the présence of the district attorney, or his sworn assistant, 
whosé présence shall be noted on the record, prove in open court, by his own 
biath, or that of other persons having knowledge of the facts to be attached 
to said account, that the services therein charged hâve been actually and nec- 
essarily performed, as therein stated; * * * and the court shall there- 
,Wpon cause to be entered an order approving or disapproving the account, as 
niay be according to law, and jugt." 

Previousto the enactment of this -law, the matter of the approval of 
th« accoànts of clerks, marshals, etc., was regulated by section 846 of 
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the Revised Statutes, which provided that such accounts should be ex- 
amined and certified by the district judge of the district for which the 
oificers were appointed, before they were presented to the accounting 
officers of the treasury department for settlement. The éléments of the 
offense created by section 5438, which it was the purpose of the first 
and third counts to charge, are as foUows: The présentation for ap- 
proval to ainy person or officer in the civil service of the United States 
of a daim against the United States, which the party presenting knows 
to be false, fictitious, or fraudulent. The éléments of the offense pre- 
scribed by the statute, which it was the purpose of the second and 
fourth counts to charge, are as follov7s : The using, for the purpose of 
aidkig to ôbtain the payraent of a false, fictitious, or fraudulent daim 
upon or against the govemment of the United States, of a false affidavit, 
knowinlg fhè same to contain any fraudulent or fictitious statement or 
entry. "If the counts of this indictment charge against défendant, as re- 
quired by the rules ofcriminal pleading, an offense agailistthe United 
States, they will be good and sufficient in law. We shall therefore con- 
sider the counts, and look into the particular grounds of demurrer, tô 
ascertain whether this has been done. 

It is allëged as ground of demurrer to the first count that it does nOt 
suflSciéntly charge that Turner, to whom the account was presented for 
approval, was an ofiBcer in the civil service of the United States, because 
it is alleged that when the account was presented he was the "late mar- 
shal." There is, however, besides the averment that he was the làte 
marshal, a distinct averment that he was then and there an officer in 
the civil service of the United States. Now, if a marshal whose term 
has expired can by law still be an officer in the service of the United 
States, then that fact is well averred, and there is nothing répugnant 
between the two averments. A marshal whose term has expired is, for 
the performance of certain duties, still an officer. Section 790 of the 
Revised Statutes déclares that every marshal, or his deputy, when re- 
moved from office, or when the term for which the marshal is appointed 
expires, flh ail hâve power to exécute ail such precepts aSmay bein their 
hands, respectively, and the marshal shall be held responsible for the 
delivery to his successor of ail prisoners who may be in his oustody, 
etc. A marshal is appointed for a period of four years. When his 
time is out, it is true he does not hold over until his successor is ap- 
pointed or qualified, but, by the provisions of the section just cited, 
he is still an officer for the performance of the duties therein specified. 
After his term of office expires, it is also his duty to settle his accounts 
with the government, and to do this he must necessarily receiveand pass 
upon the accounts of his deputies. He discharges this duty under the 
sanction of his officiai oath, and the obligation of his officiai bond. 
When, therefore, the first count of the indictment described Turner as 
late marshal, and averred him to be, when the account was presented, 
an officer in the civil service of the United States, the description waa 
accurate and pertinent, and not répugnant. We are of opinion, there- 
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fore, that it is sufficiently averred that the account was presented to an 
officer in the civil service of the United States. 

It is next stated as ground of demurrer to the first count that the serv- 
ices, alleged to hâve been performed, and payments alleged to hâve 
been made, by the défendant, are not chargea to hâve been services and 
payments for the United States, or that the services were performed and 
payments made by défendant as, deputy-marshal, so as to show that the 
marshal was the proper officer to whom said claim should be presented for 
approvaJ. But we think it is sflfficiently averred that the services were per- 
formed for the United States. The claim is alleged to be a claim against 
the United States. It is alleged to be for services purporting to hâve been 
performed by said deputy-marçhal in a criminal proceeding before the 
United States commissioner, in which the Upited States was the plain- 
jbiff, and that it was a claim in favor of the said Turner, late marshal, and 
against the United States. Thèse averments make it perfectly apparent 
that the necount was for services rendered the United States by a deputy- 
^larshal, and that the marshal was the proper officer to whom his dep- 
uty should présent the account for allowance. 

It is next all^ed that the ôrst count is répugnant, because that it 
ftviera the claim was presented to George Turner for his approval, and 
aiso avers that the claim was in favor of George Turner. The method 
of procédure prescribed by law for the settlement of the accounts of 
maJ:sha]$, of whioh ii^e court take? judicial notice, and which it is, there- 
fore, not necessary toifl,ver, makes it apparent tliat there is no ground 
for this objection to rest on. The law authorizes the appointment of 
deputy^roarshals, (Rey. St. § 780,) and prescribes their oath of office, 
(Rev, St. § 782,) in which they are required to swear that they will take 
only thçir lawful fées. In ail cases, except where specially provided by 
statutej a deputy-marshal has the samç powers, and may perform the 
same duties, aa the marshal. To prevent a multiplicity and complica- 
tion of accounts, the fées of the deputies are presented to.the government 
for allowance through the marshal, and in an account made out in his 
name, of which the verifîed account of the deputy for his services forms 
a part. The money collected on this account is paid in the first in- 
stance to the. marshal, who pays the deputy his share. The accounts 
of the deputy are made out against the United States, and in favor of 
the marshal, It may, therefore, well be averred that the account of a 
deputy-marshal in favor of the marshal, and against the United States, 
was preseiited to the marshal for his approval. There is nothing absurd 
or répugnant in such an averment. 

But it is cpntended by défendant that the marshal is not an officer 
authorized by law to approve a deputy-niarshal's account. It will be 
observed that the section on which the indictment is based makes it an 
•ppîçnse tp présent a false claim for approval to any person or officer in 
the civil, military, or naval service of the UnitedStates. The présenta- 
tion need potbe tp an aqcounting or auditing officer. It need not be to an 
officer at all«, ît may be to any peraonin the civil, military, or naval 
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service of the United States. The approval meant by the statute is not, 
therefore, confiued to the passing of the claitn by the accounting officers 
of the treasury, or its approval by a court or judge. When a deputy- 
marshal présents his itemized account for his fées and costs, verified by 
his oath, to the marshal, who is expected to incorporate it in his own 
account against the United States, and to make it one of the vouchers 
to sustain it, and to swear that he belîeves ail the items therein chargea 
are correct and légal, and the amounts thereof are justly due to him as 
theréin stated, the deputy may well be sâid to présent, withinthe mean- 
ing of the statute, his account to the marshal for approval. The mar- 
shal adopts the Verified accounts of hià deputies, swears to his belief in 
their correctness, and demands pay for them from the United States. He 
may, therefore, well be said to approve them. Without such approval, 
the deputy could not take a step towards the collection of his claim 
against the government ont of the treasury. 

There are other grounds of demurrer to the first oount, but they are 
either covered by what we bave said, or allège defects or imperfections 
in matters of form only, which do not tend to the préjudice of the de- 
fendant, and are therefore not matters upon which thecount can be held 
to be insufficient. Rev. St. § 1025. In our opinion, the count avers 
with ail requisite certainty the présentation by the défendant for ap- 
proval to an ofBcer in the civil service of the United States, with intent 
to defraud the United States, of a false, fictitious, and fraudulent claim 
against the government of the United States, he well knowing the same 
to be false, fictitious, and fraudulent. This covers every élément of the 
offense described in the statute. It gives the défendant, as well as the. 
court, notice sufEciently spécifie of the charge against him, and is snffi- 
ciently definite to enable him to plead bis conviction or acquittai shuuld 
he ever again be indicted for the same offense. 

It is all^ed as ground of demurrer to the third count, in addition to 
the grounds urged against the first count, which we need not again par- 
ticularly notice, that the présentation of the claim alleged in that count 
was a présentation to the district court of the United States, and to the 
Honorable John Bbdce, district judge therein presiding, neither of which 
allégations are within the statute, because the district court is not a per- 
son or officer in the civil service of the United States, and the Honorable 
John Bruce, district judge, is not an ofiScer to whom the claim in this 
count described can be lawfuUy presented for approval. It is a pre- 
sumption of the law that congress legislates with intelligent purpose, and 
in view of the existing statutes. Before the passage of the act of Febru- 
ary 22, 1875, heretofore mentioned, the accounts of marshals were re- 
quired to be examined and c^rtified by the district judge before they 
were presented to the accounting ofiicers of the treasury, (Rev. St. § 
846;) and, if the deputy-marshal presented a fraudulent claim agaiinst 
the United States to a district judge for his approVal, he would bave 
been liable to the penalties in section 5438, on which the indictmentis 
founded. It is claimed, in behalf of défendant, that by the passage of^ 
the act of fèbruary 22, 1875, congress inteuded that deputy-marshals 
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should présent tHeir clairas in open court for approval, and that the act 
allows them to présent false, fictitious, and fraudulent claims with im- 
punity^ We cannot believe that suçh was the purpose of this législation, 
but that, on the contrary, it was to provide additional guards against 
the présentation of false claims. 

The contention of the counsel for défense is that the law only punishes 
the présentation to a person or oflBcer in the civil service of the United 
States of a false claim, and that when a false claim is presented for ap- 
proval to the district court of the United States, in which the district 
judge is presiding, that that is not a présentation thereof to an officer in 
the civU. service of the United States; in other words, that a United 
States judge in vacation, and when not engaged in the discharge of his 
uëual duties, is an ofScer in the civil service of the United States, but 
when engaged in holding a term of court, he ceases to be an officer in 
the service of the United States, and his identity as such is lost, and he 
is onlytt court, or a member of a court* We think that a, United States 
judgÈiisat ail times an officer in the civil service of the United States, 
withini.tke meaning of the statute, aùd that when a claim is presented 
to a court of which he is the presiding officer, it is presented to an of- 
ficer in the civil service of the United States. The act of approval or. 
diçapproval required of the court is not a judicial, but only a quasi jxidi- 
cialv actj for it is expressly made, by the act of February 22, 1876, sub- 
ject to the revision of the accounling officers of the treasury. 
■ We think an examination of section 1 of the act of 1875 will show, 
byitS.O'-wn ternis, that when an account is presented to the court for ap- 
proval, the judge acts as an officer in the civil service of the United 
StMes, asiwell as a court. The section is somewhat disjointed, but it dé- 
clares, in substance and efifect, that before any bill of costs in favor of 
clerks, marshals, and district attorneys shall be taxed by a judge or 
other officer, it shall be presented to the district or circuit court, and 
that before any account in favor of the same officers, payable out of the 
treasury^, shall be allowed by an officer of the treasury, it also shall be 
presented to the district or circuit court for approval. The taxing of a 
bîll of Costa is synonymous with approval of a bill of costs. By the ex- 
press terms of the section under considération, when a bill of costs is 
presented to a court, the judge taxes it. Now, if the contention of coun- 
sel for défendant is sustained, when an account in favor of the marshal, 
which is, or at leastmay be, a bill of costs, is presented for approval to 
the same court, the court alone acts, and the judge does not; so that this 
absurd resuit follows, that: when a claim against the government is called 
a bill of costs, if it is a fraudulent bill, it is an offense against the law 
to présent it for allowance; but if the same identical bill, no matterhow 
false and ifraudulent, is oalled an account, it may be presented to the 
court for allowance with impunity. A construction of the statute which 
leadstb'SUoh a resuit cannot be Sound. 

Our .eoriclusion is that section 1 of the act of 1875 was not intended 
to relieve from the penalties prescribed by section 5438, on which the 
indictment is based, any person who should présent for allowance to a 
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district or circuit court of the United States a false and fraudulentclaim 
against the government, â.iid that a' présentation to the court, under the 
act of Pebruarj; 22, 1875, is, within the meaning of section 5438, a prés- 
entation to an ofEcer in the civil service of the United States. 

It is contended by cQunsel for the défendant that the account of a 
■deputy-marshal for his fées is not aclaim against the United States; but 
in the first count the account presented to the marslial forapproval, and 
în the third count the account presented to the district court for ap- 
proval, are both averred to be accounts in favor of the deputy-marshal. 

The grounds of demurrer, to tbe second and third counts of this in- 
dictment are identical; the counts themselves being in ail respects 
flimilar. ', AU the grouûds except one are bàsed on the, alleged uncer- 
tainty of the counts. Without going into a discussion of thëm, we are 
■of opinion that the counjs aver with requisite cértaiûty ail the éléments 
of the offense which they are intended to charge. They aver, in the 
language of the statu);©; , that the deçuty-màrshàl, as aforesaid, for the 
purpose of aiding to obtain the payipent of the claim aforesaxd, which 
h^d been particularly described in the previous counts, did use a false 
affidavit of the correctriegs'of said daim, he knowing the same to con- 
ta,in false, fraudulent, and 'fictitious statements and entries, which are 
■set ont in hesc verba. 

The reniaining objection to the counts under considération is that they 
4o not p.ver thàt the sài4, false daim was ever preSentéd for payment to 
or by any person or officer in the civil, military, or naval service of, the 
United States. This ground of demurrer we are ô'f opinion is not well 
•tfiken. , Thç words of the statute upon which thèse counts are based, of 
■themselves, fully, dîrectly, and expregsly, without uùcertainty or àm- 
biguity, set forth ail the éléments necessary to constitute the offense in- 
tended to be punish'ed. ' The counts under considération aver ail theëe 
«lemeiits with a requisite certainty and particularity. It is not, therefore, 
necessary to make any other averments. U. S. v. Carll, 105 U. S. 611-; 
Section 6438, on which aU counts of this iridictînent are foùnded, is a 
broad and comprehensive enactment. It i.s intehded to punish the prç- 
senting for approval or payment of any false and fraudulent claim agâih'St 
the United States to any person or officer in any bran ch of the ser^'ice 
of the United Stktes, 6r thé use of àny' false réceipt, voucher, accoiint^ 
«ertificàte, and affidavit, to obtain, or aid in obtaining, the approval ér 
payment of any false ahd fraudulent claim. 

The ëleinents of the différent offenses described in the statute lie 
within narro* limits. We are ôf opinion that the several counts of this 
indictment sufficiently describe thèse offenses, and sufficiently charge 
the défendant, Our conclusion therefore is thàt the demurrer to theiri- 
•dictment and the several counts thereûf should bé overruledj and it iS so 
^rdered. ' 

Bbuce, J., concurred. 
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: r , ■ BtOHMOND V. AtWOOD. 

(ClrouM Court of AppeaU, First CUvuU. Etebruary 9, 1893.> 

L Eatbsts fob Invbntioîts— Noveltt— Combination— UsBmn/NBss— Box-Hiwots. 

Letters patent No. 878,861, issued Hatcb 6, 1888, to Benjamin & Atwood, for • 
duplex box-hinge,' 1» be placediQsidëtihe boxi ânâ conststlng of two flaoges joiqted 
to a, cçonecting plate, bent at rigbt angles at distances from the joints equal to the 
thioknés» oï the sidé and oèVer of the bbx,Bd that, when applied, a smooth face, 
. flnsh with theouter surface :Pf the. box, la t>resented, aod the cover, whenopen, 
tiirns Completel]^ qver, and rests agalnst the side, are void for want bf novelty in the 
ooniponent éléments and néw ahd usef ul reiults in the combination. 

t, SAMS— FRTOB USB. : r; ! : . M 

Thp feature ofalJovTlng the cover tofallljack agalnst the side of the box U found 

In'thèoW Smith and PaittèdonBle-hinge: ahd, thbugh the leaves of the latterwere 

^'^itraigbt and applied to théioutside of tDe.'bojc, they Could be applied to the Inside 

, . , by the simple meohanical device of bending the shanlj;», the resuit being lubstan- 

""' ," tially thé same as that obtaïned in tfae AtuTood patent 

». BiiiB.- :'•■'• ' ' ■ 

; -<The feature of applying the hinge so as to présent a ^mooth faoe, flnsh wltta the 
. box and cover, was aoticipated by the Lovetl double hinge, which ^mbodied the 
' prfndple of thé Sttiith ana Polne hinge,' aiid could be Inserted in thesàme way. 

The feature in the patent of having the cover-leaf press against the Connecting 
pliite When the box' cloaed, so as to prevent thô ^irër f roiû moving baokward, does 
not DUkke ,the combination^pat^ntable, becau'se ibeartng» are old, aqd the prior Smith 
and Paine duplex hinge ahoWi a bearing against the inside of the link, producing 
tiie same resuit. 
B. 'SiMte— Ikithinobmbht. ••■-•', u,. : ■ 

t , , If ^he combination shonld be. considered patentable bçcause of the bearing, it is 
nottnfrineed by à hinge in wHibb, oWing to différences of structures, the bearing 
U bbtained in an «ntirely différent manner. 

47 jFed. Rep. 219, reversed. 

In Bquity. Suit by.Bwjjaipin S. Atwood against Charles C. Rich- 
niond for infringement of*a patent. The patent was' sustained below, 
an4 W J'y Wctiçtn and aççouhting ordered. Defen(ia?ii appeals. 

Medmck P. M^, WiHim^ £. Riçhuiréixm^ and James j, htmrw), Jr., for 
aj^ellant. \^^ . 

Payam E. SWÎér, forappellee. .^ , ■ 

pé%e CoLT, Circuit Judge, and Çabpenteb and .Au)rioh, District 
Ju^ges. ,^ r ' '/|,. i',^'"' ',,■ 

ÇpLTr J» This suit Jis bronght for infringèipe^t !pf letters patent No. 
378,861, granted to Benji^i>jin S. ÀtAyood, Âlarch 6, 1888, for improve- 
ments iri hinges for boxes and chests, The objeçt of the invention, as 
set outin, the specificatiopjis the prndjùction of'^^A hinge which, when 
applied to a bo^ pr chest, vyill présent a smooth face, flush. with the sur- 
face pf the box or chef.t, vriiix no part of it projecting beyond the sur- 
fàc^.f; , The hir^ge, is coœppsçd pf two leaves, att^cjied to the inside of 
,tii(j^wxj?i?d.eovei;.,.Portion8j)f thèse turnç(ï^t|"ight angles, the 

parts 80 turned béïng equàlto the thickriess of the cover or side pf the 
box to which the hinge is applied. At the ends of the bent parts of the 
leaves are the knuckles, which lie in places eut jjn,. the side of the box 
and of the cover. The two parts of the hinge areuhîted bj^a plate hav- 
ing a knuckle at each end, and by pins which pass through the knuckleB 
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on the leaves aiid plate, and so f orm a doublé hîngé. The plate is so 
constructéd as to permit the leaf on the cov«r of thë box to bear against 
itsinnér side when the box îs closed. Whèn the box is openthecover 
wîU tum completely oM'er afld lie agairist the side of the box. The claim 
isaSÏoJlows: 

"4 fcox-hinge, composed of the parts d and <?; to be plàced, respectively, on 
the InsMe of the box and of the cover, pïOvided With ehd-pleces tnrned at a 
right angle to thelr main portions, having kilndties / /, fltting, respectively, 
Into places In the side of the box and of the cover, and unlted by the plate g 
and pins & ft, said plate </ belng plaeed on the outslde of the box, and so 
arrangiedi ^ to f urnlsli, a be^ring to thecoyer whenitis closed, and to permit 
the covçr to be removed entlrely from the top of thë box "when It Is <^en, sttb- 
stfuitially as above dësq^bed^" ; w .: I 

The àitiisvïrer sets up sièvéràl defenseà, but only two are relied upooî 
nàinely,v?aittt of invention, and nôri^nfring-emènt. ./ - 

In analyzing the Aïwood patent iii thé ligfht ûf the prior state of thé 
art, we .fii^d that every, élément whîçh entefs intb the combinatidn sët 
forth iSti; the claim wastjld, and VellToiown at th:é dite of thé invention. 
Single hjngç?, ço^posed of leaves, jfçnuçkles, and piri,*w,ere old. I5ù|>le3ç 
pr dotible hîtigés, cojoaposedjof leaves, kjiucklés, piii^, and a plate unifitig 
the two'pajpÇs, wei-e old. The ,behdipë,of the lèaf to conform to the si« 
pf tïie. edge pf the box or cover was old, It is àl^ abundantly Shd#ii, 
biy an .«xaaiination of the nifiny f ôyms of hingeplit in évidence, that îh 
the détails, of construction, such as turning thé kriuckles one way or 
ani?jliçr, or tùrning the plate in any pârticular wày, there would be no 
inyeritiMi, aÀd tlie ,À.tWppd patëfit does not séekto cover any palrtittdàr 
f fiiTO pf, ççmtructioninlthes^^ It is also adrtiitted that beariôgs 

\^'ére old, àiid that therè' wa^ no irivehtion, iidnSidétiéd by itself, in thé 
béaring of the coyer-Içaf àgainst the plate wheri thë "bdii is closed.' Thé 
prornin^ài: féctture of ^è Atwood hinge'consists iil'tuming the leaveS at 
iT^lit ahgîefe, as deséribëd iri the patent. But, in qiir bpinioh, there was 
no patertt^é hoyelty' iri mërely bending thé leaf of a hinge to conform 
to thé ed^ of the covéf-or back of a box, becaùsfe this feature is seen in 
the old single hinge and the bld Ix)vett double hingt^ If there is any in- 
yéhtion iri 'the Atwood dèvicë, it mtist lie in the coihbination of éléments 
déscfibed'iti the claiffi of ithêpat^t corisidered as a whôle, whereby some 
néW àrid ittiproved reisult is accomplished. ; '• . ,;■ 

It is Gonterided that' the Atwood hinge, consideiâng the çombination 
of elemejits as a whole, does émbody: certain imprpyements : Pkst, it 
«nablesthè< cover to bé toraed way over on the back of the box ; second^ 
the hinge can be set flnsh with the coyer-andbaclç pftj^e box, thus avoid- 
ing tha.projection which is fpund in the single hinge, and making thé 
box tnôre secure and jaf a œore pleasing appearance ; third, hy having 
the «oyer-l^f press agaia^t tjie plate>, a beaf ing is obtained whiçh holds 
thiS cover and prevents its moving baçkward when tl^e box is closed. 
: As to the first imprpvetpent mejitipnçd in the opération of thé Atwppd 
hinge by which the cover is ^ade tp swing ibrpugh three-qùarters of a 
çir;<;Iç,4t'niayi,t>e observed ,that thîs sariie feature i^ found in the OÎd 
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Smith and Paine double bingé, wi& whîch Atwood adinits he was famil- 
ial. The leaves in the Smithiand 'Paine hinge werestraightand applied 
to the oiitside of the box;:but î( had the same capacity of permitting the 
cover to fèll çlear back as the Atwo;od hinge. Indeed, if you bend the 
shanks of the Smith aud Paine hinge so that they may be attached to the 
inside of the box and cover, you hâve substantially the patented device. 
And", such ,bending beiq'g o|d ,in t^e art, it would natnrally suggest itself 
to any skilled mechanic who desired. to construct a hinge where the leaves 
were to be attached to the inside of a box. 

With respect to the second featiire of the Atwood hinge,--— that it pré- 
sents a, smdpth face, fltishHfvilh the box khd covei*,— it is admitted that the 
priof Lovett double hingè, which émb'bdies the prii^cipljes bf the Smith 
and Paine hinge, could be inserted in the same way. îh dealing with 
the;d}ipl^x, hinge, as distinguished froni the single hinge, it would seem, 
owing to the gênerai form of such hinge, to be a matterbf détail in con- 
sti^Ctio?), pr of the mode qflftpplyîng the hinge to the box, whether or 
npt it sho^ld be put in flugh.with tiié wood. ' 

, The.tejpaîning àdvantagè of thé Atwood hinge relates to the bearing 
of t|lQ cover-lçaf upon the Connecting plate when the' box is closed, by 
lïipalns pf Mthich thé .cover is èrmly held, thereby màkih;g afay backward 
ijipveiïieni iiapbssible,. Iiïu'^ importance is .attached td-this point by 
the cognplainant. But beàrjrigs are very old, and an exapiiflàtîon of prior 
duplex Uinges, such a^ the ëmith and Paine hingê, shows that when the 
cover is' closed thei;e is a béanng on thé inside of the lirik',irhich prevents 
the qpver ,from moving backward; and it is for thèse reaioùs, we presunie,, 
that pçmplainant's expert ,fl,(îpaits that the bearing aloue in the Atwood 
patent is npt a feature of patentable novelty. But, if We âhould assume 
that theçe is patentable novélty in the form of bearing in thè Atwood 
hinge, itaken in connection; wlth the whole mechanism, an examination 
of the dêfendant's hinge shows a différent bearing. "The ,broad Connect- 
ing plate with knucklestherepn, which characterizes the Atwood hinge, 
is not found in defendant'p hinge, but instead thereof there is a straight 
pièce of métal turned in the opposite direction to the liri^ of the Atwood 
patent, and atandingat right angles to the bent part of the cover-leaf, 
instead of parallel with itj ais in the Atwood patent; and the link, there- 
fore, bas no knuckles roUed over its extremities, but simply holes bored 
through to receive the pins. Owing to this différence in construction, 
it is apparent that in defendant's hinge the broad face of the link could 
not cometda bearing against the CoverJeaf, and that the only bearing 
is between the thin edgé of the leaf and the straight partof the cover- 
leaf; and this is the samë bearing which is found in the old Lovett hinge. 
But it is ùrged by the complainant that in the construction of the 
Atwood hinge it is necessiàry that the cover-leâf should lie in a différent 
plane frpin the link in prdet to obtairi the Atwood bearing; that such 
(Construction is an important mechanical featiire, and that it is embodied 
in the defendant's hinge. It is trùé thât the defetidant's hinge is so con- 
strùcled, but it is ^so shpt^n that this form is not necessary to the prac- 
tical opération of thé hihgè, because, by cutting the slot in the cover- 
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leaf, where the bearing takes place, a little deeper, the leaves and the 
link may ail be made in one plane. While one particular form of attach- 
ing the leaf to the plate may be essential in the Atwood hinge in order 
to obtain the Atwood bearing, the défendant only uses that form to obtain 
a différent bea.ring. 

Upon the whole, we hâve grave doubt whether there is anything pat- 
entable ift the combination claim of the Atwood patent, but if the so- 
called "bearipg feature," in combination with the other éléments of the 
claim, is sufficient to sustaiii the patent, then there is no infringement 
shown, beoause the defendant's hinge is constructed with a difiFerent 
bearing. On the question of patentable novelty, it is somewhat signifi- 
cant that the application for the Atwood patent was filed ia the patent- 
ofBce, April 4, 1884, and that the patent was not granted until March 
6, 1888; that the application was three timès rejected by the patent- 
office on référence to the Jenness patent of 1873, and that the évidence 
goes to prove that it was finally grantéd by an examiner who had not 
previously dealt with the application, and to whpm the matter was new. 

This case is pending in this court upon an appeal from an interlocutory 
decree of the circuit court of the United States for the district of Mas- 
sàchjtisiétts, granting an injunction. In the opinipn of this court, the 
complainant is not entitled to an injunction, and the decreé of the circuit 
court is accordingly reversed. 



National Foldinq Box & Paper Co. v. American Papeb Pail & 

Box Co. 

(Oireuit Court, S. D. New York. Januarjr 18, 1892.) 

Patbnïs pob Inventions — Constbcction — Kes Jubicata. 

The construction of a patent in an action is conclusive In another aétton l)y the 
patentée against a third person, where no new défenses are interposed. 

In Equity, Suit by the National Folding Box & Paper Company 
against the American Paper Pail & Box Company for infringement of 
letteiS' patent No. 171,866, granted January 4, 1876, to Reuben Ritter, 
for an improvement in paper boxes. Heard on motion for a preliminary 
injunction. Granted. 

WaUer D. Edmunds, ioi complainant. 

BiUings & Cardozo, (i2. Bach McMaster, of counsel,) for défendant. 

Lacqmbe, Circuit Judge. The patent sued upon was construed by this 
court in Boz Co. v. Nugent, 41 Fed. Rep. 140. For the purposes of 
this motion, that construction is to be accepted; especially in yiew of the 
fact that no new défenses are interposed. The patent was limited to a 
locking: device, which operated by the engageniuut of a hooking device 
with a slot, not at a single point of contact, but where the hook and slot 
v.48F.no.ll— 58 
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"vféréÉà àtfttûged as to be' broilght in contact, stràiglit edge to straight 
edge. Tîitf^dëfendarit's box, shown in Exhibit A, opérâtes, and seems 
devisèd té éperate; in that *ày, as touch as did the one inadë by Nu- 
■gérit, âtid bôfore the court in the former'suit. The projection does not 
sink down to the end of the slot, and there hook over the material in 
which'thë'Slot is eut, as in Sb'many othèr de vices, but enga.ges with the 
edge ôf the slot itself at seyêral pointa, Succèséivély or continuously, as 
the preééureiipôn the parts Varies; Complainant may take a pralimi- 
nary iBâttoetion. 



, ThB WlLUAM BbANFOOT, 
HaHILTO^ V.'TSE WlLIJAM SbANFOOT. 

<I3i«fr^ Cbwiïiî. S(mth Corôîirta. January 15, 1S98.) 

■■'■■' ■' ■ " j ■' ■ ' ' ■ ' ' ■ " 

1. èiBIPmlri>r«LMBIUTT TOK 'PEBSCiKi.t. iNf ubiss^Bbfbctitb Appuanoss. 

JL Bhip is Ualite in d^aK,e4.to>one of a steve^ore's ga,ne wbo is injured vrl^llo un- 

loaaing cargo by tbétméxpected falling of aâtanchioD because ot defdCts lii thé 

fastentogiBât observed bnr:hiiQ, and not appairentto the eye. 

S. Mbabdbb OF Damages — ^Febsok al Injuries. ^ -; , 

Bj[ an accident on a vessel, for whiota the ship was llàblé,' a Btevedoré's làborer 

received a comminuted fractnre of the bones of nis leg, and had bis leg amputated 

below the Icnee, belng treated in a free hospital. He was between 80 and 35 yeara 

old, and earned $1.25 a day, or-S875 a year. iteld, that he would be allowed $500 for 

suflerlngs, and it would be assumed that hls earning capacity was reduced two- 

thirds, and that bis life-interest in the oapitalized value of his iucome was worth 

one-balf the amount thereof, ou which theory he was eutitled to recover $1,786, or 

:. .»8;286ia:BH.ÀT:'/. ■ v:-' .'s.i'-J ■ ;a1 v. ■■•.-•; ;.-.!,:; ,7 ,■ v-:v;: ■ ,' 

In Admiralty. Libel by John Hamîlton against the British steam- 
ship William. Brânfoot for damages fôr Personal' injutiia. Docree for 
libelant. 

!R'enAoZm<fc\ftfe«tt, for respondent. ,• ' 

BittONTÔW,! ^i This libei' k foir pe^Sbnal înjùriés t^ ship- 

bbârd.-^ Libélànt'was oné of à Stevedoi"è''s'gàngemployéd ih discharging 
pyrites itùtù ïhë BHtish -stèàta-ship William Brânfoot. > Whîle ' he and 
bthers wèi'é W6rkihg iii'the'Ki'Vfrêr hold j an iron starichîori supportiug the 
between-decks fell and broke his leg. Amputatiôti becjime necessary^ 
The 1^ was eut off about six incbes bëlow !he kiïeél The stanchion 
was on thé Starb'oard sidé of the main hatchwkïy, ihidwày. It waà 18 
feet high, and weighed 660 pounds. It rested on an iron tank at 
flhë bottoûlof the hold, ërid'bad two fltenges at its loWer end, through 
iéàch of iwhich' was an iron bdlt, Wvetihg'it to the tank. ' The top of the , 
siànchîfth''rt^s ri'vètéd tô the ifon beatn," ûpon wMoh the between-deCks 
testéd. ' Thië'Was by a sc)ft of flap^ piôrced with twoholea for rivets. 
After the stanchidn had Mltinj itâ Upper end was examined. The con- 
•cuTrence of teiitihiray îsthat onô of thé rivets origifially iù this part of 
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the stanchion had broken off, and disappeared. At ail events, it was 
not in place at the tiras of the accident. The otber was worn, — pre- 
sented theappearance of an qld break, which extended, some say one-half, 
others twçftbirds, throBgh the rivet. There is great divergence of testi- 
mony as to the bolts at the base of the stanchion. Libelant's witnesses 
say that they exhibited old breaks. Those for claiœant say that one 
exhibited a fresh break throughout. The other may hâve been broken 
in part. The stanchion fell without warning, unexpectedly. The dis^ 
charge of cargo was by means of a patented automatic. A rope wfas 
passed over a crâne some. 50 feet above the vessel, to the end of whiçh 
was attached, by hooks, an iron bucket, weighing about 400 pounds. 
The bucket was let down into the hold; was disengaged from the hook 
by one man, who had no other duty but to disengage the bucketsas they 
came down, and to put on the hoooks when they were loaded; was rolled 
on its wheel^ to the cargo; was loaded by the other hands, rolled back un- 
der the hatch, and attached tô the hooks. Loaded, it weighed 2,700 
pounds. Upon signal the steam-hoisting apparatus was set in motion. 
The tub moved up slowly at first, then very rapidly , traversing the distance 
up in 10 seconds. The theory of the claimant is that the hooks had been 
attached to a full tub before it got under the hatchway, and that the 
hoisting apparatus was preœiaturely set in motion. The heavy tub, thus 
dragged «long the bottoni of the hold, was dashed againsttbis stanchion, 
tearinig it from its rivets, and caasiug it to fall!. For this négligence 
upon the part of the gâtig the ship is not liàble; the stevedore having 
been selected and engaged by the charterer. Tnere were several eye- 
witnesses to the accident;^— the foreman of the stevedore, who personally 
superintended the gang; the man in the hold, whose duty it was to un- 
hook and hook the buckets; the man on deck at the hatchway, whose 
duty it was to give the signal tO the engineer of the steam hoist; and the 
men in the gang in the hold. Ail of thèse swçar that the tub did not 
Btrike the stanchion. On the other side there is but one person who was 
at the place of the accident when it occurred. He did not see the tub, 
but just at the time he heard a noise which he conclnded was caused by 
a blow of thtj tub on the stanchion. Ail the rest of the claimant's testi- 
mony on this point is theory. Tlie positive évidence does not support 
it, The conclusions of fact are: The libelant, lawfuUy at work inthe 
hold of this vessel, was injured by the unexpected iall of the stanchion; 
that it fell because of deléctive fààtenings, certainly at ils upper end, 
probably at its base, also; that thèse fastenings had become worn and 
broken from wear and tear, and were possibly originally imperlect. 
Thèse: defèéts were not visible except in one respect, — the absence of 
one upper rivet. 

This action is for négligence,— the absence of that care which it was 
the duty of the respondent to use. It proceeds upon the idea that there 
existedian obligation upon the part of the respondent to libelant to use 
care,) and of a breaCh of this obligation to the irijury of the libelant. 
Such an obligation did exist in this case. Cooley, Torts, p. 550; Ger.- 
rity V. Thé Kate Cbnn, 2 Fed. Rep. 241. Libelant has proved the iaUr 
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îng of a stanchion of the vessel,, thè cause of injury to him, the insecu- 
rity of sôme of its fastenings, and that this insecurity was not imme- 
diàtely péirceptible. Does this require respondents to pfove care on their 
part? When an unusnal and unexpected accident happens, and the 
tbing causing the accident is in one'à exclusive management, possession, 
or control, the accident speaks for itself, is itself a witnesa. Res ipsa lo- 
quitur. And, in a suit by any one having an action therefor, the fact 
of the accident puts on the défendant the duty of showing that it was 
not' oecasioned by négligence on his part. Kearneyv. RaUroad Co., L. 
R. 5 Q. B. 411; on appeal, L. R..6 Q. B. 759; approved in Oleesonv. 
RaUroad Co., 140 U. S. 449, Il Sup. Ct. Rep. 859. In Scott v. Docks 
Co., 10 Jur. (N. S.) 1108, on appeal, 3 Hurl. & C. 596, the' court say: 

"The're must be reasonablé évidence of négligence. But wiien the thing is 
shoiwn tù be under the management of the défendant or his servants, and the 
accident is such as in the ordinary course of things does nbt liappen if thoae 
who have the munàgement use proper care, it affords reasonablé évidence, in 
the absence of exp^nation by the défendant, that the action arose from want 
of care/' 

In Ikamportation Co. v. Downer, 11 Wall. 134, this case is approved. 

In Mullenv. St. John, 5TR. Y. 568: 

"■"When plaintiff proved that the building fell into the street, and injured 
her, she, had made eut a i2ase, in the absence of any explapation; on the part 
of the défendants, as buildings do not usually or necessarily fall; and that it 
is for the jury to say, undèr ail the évidence, whether that explanation on the 
part of the défendants is reasonabiy made. " 

The rule is thus stated in 1 Add. Torts, § 33: 

"When the accident is one whieh would not, iti ail probability, happen, if 
the person causing it was using due care, and tbe actual machine causing the 
accident ia solely under the management of défendant, * * * the mère 
occurrence of the accident is suflScient prima faoie proof of négligence to im- 
pose upon the défendant the onus of rebutting it." 

In our case ; the respondent rests on the theory that 'the blow of the 
bucket caused thé fall of the stanchion. There is no évidence of any 
inspection of the stanchion at any time by any one. The mate speaks 
of a cursory examination made by, him at some undefined time. This 
cannot be called an inspection. It îs very clear that neither the. master 
nor the mate had any suspicion that one of the rivets on the upper end 
of the stanchion had disappeared. There is no évidence whatever as to 
what care was exeroised, if any care was exercised at ail. The witnesses, 
it is true, speak of a board lashed to this stanchion about midway in 
its height, and to a stationary iron ladder leading into tbe hold. If this 
was done because of some weakness discovered in the stanchion, the lia- 
bility of the 'respondent would be fixed, both because this betrays knowl- 
edge of the defect and the very insuflBcient means taken to correct it. 

The ship must t-eapond in damages. The amount of damages is the next 
question. Libelant is an able-bodied man between 30 and 35 years of âge. 
alaborer, earning, whenhe has work, $1.:25 perday. He has been in a 
public hospital, — a free patient. That hè suffered pain goes without say- 
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îng. He had a cbmpoiind comminuted fracture of the lower bones of his 
leg. He must be compensated for his pain, and for his impaired capacity 
for labor. He is by no means helpless, or unable to make a living. Coun- 
sel for libelant press upon the considération of the court tables, prepared 
by insurance agents, showing the expectancy of life at various âges, — 
35 years if libelant is 30, and 32 years if he is 35, — and ask that he be 
allowed the sum of his daily wages for this period. This would be se- 
curing for libelant compensation for a certain period when we are deal- 
ing with the most uncertain thing in the world, — human life. I hâve 
no confidence in, and less respect for, thèse tables made up by insurance 
agents, in which, of course, large allowance must be made for heavy 
commissions, expenses, and profit. Nor can any safe guide be had from 
decided cases. Circumstances in each case sway the minds of judges.às 
well as jurors. We can coinpensate him for his pain. FoUowing Mr. 
Justice Beabley in Miller v. The W. 6. Hewes, 1 Woods, 367, I allow 
him $500. His disability is for life, but for life only. Assuming— and 
it is beyond the mark — that he can get for every working day $1.25, his 
income would be $375 per annum. This would be the income at 7 per 
cent, on a capital of $5,357. But, as he would be entitled to such in- 
come only for his life, a decree giving him this sum in fee would clearly 
be improper. In South Carolina ( Fngr/it v. Jmnings, 1 Bailey, 277) the 
value of the life-estate as compared with the fee is as 1 to 2; that is, J. 
The one-half of $5,357 is $2,678. Tbis would be the award were the 
libelant renderèd absolutely helpless and incapable of work. But his 
capacity to labor is diminished, not destroyed. Assume that it is di- 
minished two-thirds. Allot him two-thirds of, $2,678; that is, $1,786. 
Let a decree be entered for libelant in $2,286, and costs. 



The Mascot.* 
Rose Beick Co. v. The Mascot. 

(District Court, S. D. New York. Deoember 30, 1891.) 

■TowAGB— Obstruction— Genebal Knowledge op — Depabtubb ïbom Customabt 
Course. 

A tug, on taking a tow up a canal, ran the tow upon a rock which the tug claimed 
was an unknown obstruction, but it was shown that there was gênerai knowledge 
of somé obstructions there, and a customary and well-knbwn course to go on one 
8ide of the canal, which the tug on this occasion departed from without cause. 
B.eld, that the tug was liable for the injury to the tow for departing from the cus- 
tomary' course. 

In Admiralty. Suit to recover damages for négligent tôwage. De- 
4;ree for libelant. 

Wilcox, Adams & Grem, for libelant. 
Carpenter i; Mosher, for claimant. 

J Reported by Edward G. Benedict, Ksq., of the New York bar. 
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Bilows^ Jfc About noon on the llth of April, 1891j the libelant'a' 
barge Roseton, loaded with brick, in tow of the steam-tug Mascot, on 
a hawser, while going up the artificial canal which runs to the south- 
ward and eastward from Newtown creek, was run upon a snnken rock 
a little to the eastward of Stag street, and from 55 to 65 feet oif .frora 
the southerly side of the canal. Subséquent examination showed that 
this rock was a sharp peak, rising up about 15 inch(3s above the level 
of a flat rock, about 9 feet long by 8 feet wide, which was situated a 
few inches only beiow the muddy bottom of the canal. Another rock 
near by, but jarobably somewhat further off from the southerly shore, 
had been wéll known to navigators, and was removed in December 
previous. The claimaut contends that the rock removed was the only 
rock known, and that the tug is not liable, because the rock on which 
the Mascot strùckwas previously wholly unknown. If I were satisfied 
that thé tug haJ pursuedthe usual course in going upthe canal, I should 
hold her not liable. The cléar weight of évidence, however, is that ail 
boatmen knew< that it was neceesary to keep upon the southerly side 
of the channel^way, and that when, as in this case, a schooner was 
œoored at the bulk-head off Stag street, the usual course was to go as 
near to the schooner as possible. Had the Mascot pursuèd this usual 
course, the évidence leaves no doubt that the Roseton would not hâve 
been harmed. Schooners were very frequently moored there, and the 
Roseton, and otfaer barges drawing quite as much water, had been fre- 
quently takeia past such schooners without injury. On this trip, more- 
over, the tide was at high water, so. tfaat everytbing was most favor- 
able. Thèse fadts, with the évidence as regards the position of the rock, 
saiisfy me that -the Rosetoil strudc the rock because the tug did not 
pursue the customary course, and go near the schooner that was lying 
there, but went at least 10 feet off from the schooner, instead of only 
3 feet, as the tug's witnesses contend. The customary practice was 
binding upon the Mascot. No reason for departing from it is suggested. 
In case of accident from obstructions while departing from the cus- 
tomary course, it certainly is not incumbent upon the libelant to show 
that the tug or other boattiien had positive knowledge of the précise 
reasons for the cBstom, or of the exact location of eaçh particular rock 
or obstruction, whatever it might be. It is enough in this case that 
thèftecessîtyof going very ïiear to any schooner that niight bë moored 
at the bulk-head was known; and the invariable custom of passing so 
néàr, yiz., wjlihit^ two or three feet, or even grazing the schooner, as 
the witnesses testify, is suffioient évidence of the necessity, and of some 
obstructions that required sùch navigation. The défendants, in effect, 
confirm this by their testimony that they did go within tliree feet of the 
schooner, tliough I tind them mistaken on this point. The gênerai 
knowledge that a certain course was the proper course to take, in consé- 
quence of some obstructions, and thqt it was the custom uniformly to 
adhère to that course, is sufficient to ppt upqn, the tug thç risk of de- 
parting from it without reason. The Mary N. Hogan, 35 Fed. Rep. 554. 

Decree for the libelant, with costs. ; , 
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The Peotos.' 

Caknon V. The Photos. 
(Circuit Court, E. D. PennsyVvania. Deoember 11, 1891.) 

1. Ih«ibt to Empw>tb— Kbgugbncb. 

To leave a small trimmlng bole in tbe lower deok of a ressel, a short distance 
from tl^ç main hatcb, open and ungoarded, wben ttae vessel was unloading, and 
thé betweéh-decke, wheré it was to be expeoté^ the stevëdores dlscbarginEr tbe 
cargo would necessarily go, was darlc and unlighted, Is négligence, fur whioa the 
sljip is Uable. Jhe Helios, 12 Fed. Rep. 788, f ollowed. 

9. SàMB— CONTSIBDTOBT NsOUaBNCB. 

A Btevedore énçaged in unloading a vessel weht between-décks to get bis over- 
ailS'ànd change bis clotbès prepaiiatory to going toworkin the lower hold. The 
between-decks was dark, and he tell tbrough a''feeding bole. " It was the ship'a 
duty to keep the "feeding hole" closed; Héld, he was justiiied in believing the 
bole closed, and was not guilty of oontributory négligence.' 

3. SaME — LlABIUTT DP VeSSEL. , ; ' , ! ' 

A vessel is responsible for an injury happening to a shoveler employed by tho 
stevedore tbat she employed to unload tbe vessel, wbensucb injury occurs thrbugh 
her own unsaf e condition. ■ 

Ih À(ïmiràlty. Appeal by rëspondent below, tMe steam-ship Protos, 
frotd a dgcree of the district court awardirig $1,250 as damages fdr in- 
jury to jièrBon of libelant, Frank Cannon, incurred while unloading the 
cargo. Affirmed. 

John Q. Ji/arie, for appellant. 

John F. ieiwgând John T. Murphy, for appellee. 

AçHESON, J. Afier a careful considération of ail the proofs. I am en- 
tirely satisfied with the conclusions of the district colirt, both as respects 
the fat-là and thô law of the case.' I find the facts to be as follows: 

1. Thé libelant was a laborer tinder a head steVedore, who t\ras em- 
ployed by the iriaster of the steàm-ship Protos to unload her cargo of 
china-clày at thé port of Philadelphîa. The libelant was engagôd on 
the vessel, as a shoveler, at this work, on Saturday, February 9, 1889; 
and, the discharge of the cargo not being completed on that day, he 
was told to return the next Monday morning. 

2. When he quit work on Saturday, he left bis overalls in the be- 
tween-deçks. Èeturning on Monday morning, the libelant, about 7 
o'clock, went down the ladder of the main hatchway, used for storing 
and discharging of cargo, and got off at the between-decks, to get bis 
overalls, and make the usual change of dothing preparatory to going 
down ihtô tlié lower hold, where the clay yet to be discharged was; and, 
while thuSfengaged in getting oh bis overalls and changing his clothes, 
he fell tjiroi^h aaniall fèeding ot trimming hole down into the lower 
hold, brèafâng bis arm,ahd otherwise injuriiig himself. 

3. Feeding, Or trimming holes are uséd for ttihirning the cargo as it 
settlés down. The onë throilsH which the libelant fell was about 3è 
feet îong.by ^ feet wide, was àpoUt 20 feei in froib the main hatbhway, 

•Reported by Mark Wllks-CoUèt, Esq.,of the fhiladelphia bar. 
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in a dark place, and was flush with the deck. Upon this occasion, it 
was uncovered, and was not guarded by a railing or otherwise; neither 
was there any lamp or other light burning near it; nor was any warn- 
ing given to libelant to avoid the danger. 

4. It is usual and proper for the shovelers engaged in unloading a 
cargo to put their overalls in the between-decks, and there, also, the 
drinking water for the men is kept. Daniel Brew, the foreman of the 
head stevedore over the workmen who were engaged in unloading the 
cargo! ,6f the Protos, was called as a witness for the respondenl, and 
upon bis examination in chief thus testified: 

"Question. In dischargihg the cargo that day, had the men employed by 
you in the dipçharge of that duty any business to go between-decks? An- 
swer. Weïl, the hold had the cïay in» and the men had to go between-decks 
to put their clbthes there. They bad no place else toput their clothes, be- 
cause thé elay was in the hold." 

The fact was as thus stated by the witness. 

CONCLUSIONS OF LAW. 

Undottbt^dly, it was négligence for which the yessel is answerable to 
leave, tbis small trimming hole open and unguarded in a dark place, 
wbere it paight bc expec^ed the shovelers would go to put on their over- 
alls and change their clothes, and where they had a right to go for this 
purpose. The Hdios, 12 Fed. Rep. 732. The fact that the master had 
hired a head stevedore to unioad the cargo did not relieve the vessel 
from liability for the injury the libelant sustained by reason of her un- 
safe condition, 

I am of opinion that the évidence does not show contributory négli- 
gence oii the part of the libelant. As the learned district judge well 
said, "be was justified in believing the passage safe, not only because 
of the respondent's duty to bave it so, but also because he had found it 
safe on gaturday." It is true that since the appeal,,and two years and 
six, ipontbs after the accident, two of the respondent's witnesses, being 
recalled, testified that the small feeding holes in the between-decks of 
the Protos were open on the Saturday before the libelant was hurt. 
But, if thèse, , witnesses are to be understood as saying that they remem- 
ber to hâve /îioticed that the particular feeding hole hère in question 
was open on Saturday, it by no means follows that the libelant observed 
that it W9,s uncovered, 

The conâmiasioner appointed toascertain the libelant's damages seema 
to bave ptoceeded carefully and intelligently, and bis award was ap- 
proved by the district j udge. Taking into considération tbe serions 
character of tbe libelant's injuries, bis suffering, and the physical con- 
dition in which be was left, together with loss of time, tiie allowance 
of $1 ,250 dpes not strike me as excessive. The decree of the district 
court must be affirmed, and a decree in favor of the libelant entered in 
this court ibr the sum of $1,250, with interest from tbe date of the de- 
cree in the district court, together with the costs in that court and tha 
costs in this court. Let sucb a decree be drawn. 
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NOEDAAS V. HUBBAED et oZ.* 
{District Cowrt, S. 1). Alabama. Deoember 12, 1891.) 

1, Shipping — Place of IjOading— Chakteb-Pabtt. 

A cUarter-party provtdingthat the vessel shall load at Mobile a cargo not exceed- 
ing what she oan reasonably carry does not compel the shlpper, after he bas loaded 
her to the draught of the river at the city, to furnish her more at the deeper ancb- 
orage in the bay of Mobile, 80 miles f rom the city. 

2. BAME— DUTIBS op Mastbk. 

It is the peculiar business and dnty of the ship-master to know what ports bis 
vessel can enter and what ancborages are safe. 

S. BAMB— COST OP LiGKTEBAGB. 

If a vessel, in order to earn greater freigbt, gets the shipper to furnish at a 
deeper anchorage cargo i(i addition to what be bad furnished at the agreed place of 
loading, the cost of lightering must be borne by the vessel, Delivery to the ligbter 
is delivery to the vesseL 

4. CnSTOM — ^EVIDEKOB OT USAOE. 

Whlle évidence of usa^e is inadmissible to contradict, it is admissible to explain, 
a contract wheré otherwise the intention of the parties cannot be ascertained. 

5. Same— Application to Chabtbb. 

Wben a custom Is certain and gênerai, although not so notorious or so acquiesced 
in as to bave the force of law, it will be oarriéd but as to a point where the contract 
is silent, when the charter-party provides tbat the custom of the port is to be ob- 
served in ail cases not especially expressed. 

In Admiralty . Libel inpersonam by owner of vessel for extra expenses 
of finishing loading his vessel in the lower bay of Mobile, 30 miles from 
the city of Mobile. The faets are stated in the opinion. 

G.L. & H. T. Snvith, for libelant. 

PiUans, Torrey & Hanaw, for respondents. 

TouXiMiN, J. The charter-party out of which thîs suit has arisen, 
and upon the construction of which the rights of the parties thereto are 
to be determined, in substance provides: 

"That the vesael chartered shall proceed to Mobile, and there load from the 
çharterers, at such anchorage or dock as they may direct, (where the vessel 
can be afloat, • • *) a f uU and complète cargo, to consist of sawn pitch 
pine dealâ under and, upon deck, not exceeding what she can reasonably stow 
or carry, * * * which cargo the çharterers agrée to ship, and, being so 
loaded, shall proceed to Rio de Janeiro, * • * at the rate of $15 per one 
thousand superflcial f eet, " etc. 

It seems to me clear from the terms of the contract that it was the 
intention of the parties that the vessel was to load at Mobile, and not 
partly at Mobile and partly in the lower bay, as she did do, owing to 
her heavy draught, and especially in view of the principle that it is the 
peculiar busiuess and duty of the ship-master to know what ports his ves- 
sel can enter aiid what anchorages are safe. Tfie Gazelle, 11 Fed. Rep. 
431. Under the terms of the charter-party, the ship was not bound to 
load a part of her cargo at Mobile, and then take on board, outside the 
bar of Mobile, a part of the cargo she could not safely load at Mobile and 
■cross the bar with. She could hâve loaded such a cargo as she could 

'Reported by Peter J. Hamilton, Esq., of the Mobile bar. 
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cross the bar wîth, and no more, without being compelled to complète 
her loading outside the bar. She had the option to load a part at Mo- 
bile, and to complète the cargo outside the bar; but by the ternis of the 
contractshe wûs not bound to do so. Scrut. Char. Part. 72, 75. If, 
in order to earn more freight, she desired to complète or take on more 
cargo outside Jtbe bar, and recjuired the charterers to furnish her such 
additional cargo, I think the vessel was chargeable wjth the diflerence 
in the expérise of delivery at Mobile and in the bay outside the bar. A 
delivery to the lighter at Mobile was a delivery to the vessel. BvlUey 
V. Chtton Cb., 24 Hôw. 386. But, if lam in error in thus construing 
the contract, and it is necessary to consîder any custom of the port in 
référence to the loading of vessels of like draught with the vessel in ques- 
tion, in ordôf to!^scertain what the intention of the patties was, let ns 
see what the évidence shows upon the subject. Evidence of usage is not 
admissible toçoptradict a contract, but is admissible to explain a con* 
tract, where othierwise the intention of the parties cannot be ascertained. 
Rohhmm v. U. S., 13 Wall. 368. Besides, there is a provision in the 
charter-party j^aj the custùisa ; pf thé port is to be observed in ail cases 
where not €®pecially expressed. The évidence shows that there is a cus- 
tom at the port of Mobile for a vessel to load a part of her cargo at Mo- 
bile, and to,tajk,e on board outside the bar the part of the cargo she could 
notsafelyloadàtMobile, whén sheis ofsuchheavy draught as to beuna- 
ble to cross thé bar with a full and complète cargo; and uûcontradicted 
testimony in thé case satisfies me that the custom in such contingency 
is for the vessel to pay the lighterage to the lower bay, in the absence 
of any express stipulation on the subject in the contract. There is no 
stipulation in the; charter-party under considération, providing for such 
expense. Suçh case, then, not being expressly prôvided for by the 
terms of the contract, the custom of the port is to be observed. The ev- 
idence on the subject does not show that the usage bas become so noto- 
rious or been ô0,'âçqiiiesced in as to haVe the force of law, but it does 
show that there ^as a custom, certain and gênerai, for the veSsel to pay 
the lighterage toi the lower bay when there is no stipulation in the con- 
tract to the conttary. 

My opiftîttn, therefore, is that, under the terms of this charter-party, 
the vessel was chargeable with the lighterage, irrespective of any custom, 
and that, acQording to the custom of the port, she was so chargeable. 
In either caseithe libelant is not entitled to recover, and the libel must 
be dismissed (itihis cost. 
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The Schiedam.* 

MlLLABD V. TfiB SCHIEDAM. 
(District Cov/rt, S. D. New York. Deoember U, 1891.) 

1. SALTAen— TOWINO DiSABLED STEAMEB. 

The maoMnery of the steam-ship Schiedam had been disabled, so as to compeltho 
yessel to anchor some 15 miles east of Sandv Hook, and about4 miles from the Long 
Island Bbôre. The weather was hazy. The powerfnl tu» Evarts came up, and 
SKreed tO take her to her dock in Hoboken forll.OOO. The Evarts was the only tug 
lu sight at the time. She towed the steam-ship to her dock as agreed, with some 
asslstanée f rom other tugs met on theway, some of whlch had been sent by the 
agents of tho ship. The Schiedam and cargo were worth $185,000; the Evarts was 
worth $80,000. liéld, that the amount agreed ou was reasonable, and should be 
awarded. 

S. BAiaE-^CÎONTBACTS FOB AOKEGD AMOUNTS. 

. Salvage, vlewed as a reward, is not properly the subject of a blnding contract in 
advanoe. Courts of admirajty fuUy examine into the circumstances of the service 
In tfaeinterent of the proporty saved, andaward nomorethan a reasonable sum, and 
are notbound by the amount agreed on beforehand. 

In Admiralty. Suit to recover salvage. Decree for libelant 
TVifcoa;, Adam» & Green, for libelant. 
Wing, SJwudy & Putnam, for respondeut. 

BkowN, J. The compensation awarded in a court of admiralty for 
salvago services is not given as a mère quantum mermt for the work and 
labor done, but on grounds of public policy, in the interest of naviga- 
tion, and for the safety of property and life, and as an encouragement 
and reward for the readiiiess, promptitude, and energy necessary to se- 
cure those ends, both in the conduct of the salvors personally, and for 
the vessels and other appliances previously provided for such service. 
Viewed as a reward, therefore, salvage is not properly a subject of any 
binding contract in advance, except as a limitation of the salvors' de- 
inaûds. In cases of présent distress and péril the yery necessity for sal- 
vage service présupposes that the parties do not stand upon equal terms 
as respects any contract they may make on the subject, any more than 
a captured prisoner in stipulating with brigands foj his ransom. While 
a sum agreed on in advance and in the présence of danger may, there- 
fore, lirait the salvor, it bas little or no binding effect upon the other 
party. AU courts of admiralty freely examine into the circumstances 
in the interest of the latter, and award no more than a reasonable sum, 
without regard to the amount agreed on. See Chapman v. Engines, etc., 
38 Fed. Rep. 671, 672, and cases there cited. The Code of the Nether- 
lands, to which country this vessel belonged, like the Codes of several 
other maritime countries, expressly provides (section 568) that any agree- 
ment as to salvage compensation made at sea before the danger is over 
"can be modified or annuUed by the judge." 

In the présent case the Schiedam had become whoUy disabled in her 
machinery, so as to be compelled to anchor some 15 miles to the east- 

^Reported by Edward G. Benedict, Esq., of the New York bar. 
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ward of Sandy Hook, and about 4 miles from the Long Island shore. 
The weather was hazy. She was of the value of about $60,000, and 
her cargo of the value of about $125,000; in ail, about $185,000. The 
libelant's tug Evarts came to her between 2 and 3 o'clock in the aft- 
emoon. No other tugs were then in sight. If she did not accept the 
services of the Evarts, it was quite probable that in the hazy weather 
she might not be discovered by any other tug in time to be taken into 
port before the next day, and in that case she would incur the chances 
of the weather in the mean time. It ia to the interest of commerce and 
navigation that reasonable encouragement should be given to cruising 
beyond the limits; of the port by vessels capable of rendering salvage 
service to those who are in need of succor. The Evarts was a powerful 
tugi adapted tô this business, costing $38,000, and at this time worth 
$30,000. In view of ail the circumstances and of the value of the Schie- 
dam and caïgo, I do not think the sum of $1,000, whicb was the sum 
contracted for, is any more, to say the least, than I should hâve allowed 
for the services of the. Evarts as the first tug that had corne to the steam- 
er's aid. The three other tugs, subsequently met, added their services, 
and havé beèn paid at towage rates. The first was met about an hour 
after the Evarts had begun her towing; the other two were sent down 
from New York by the agents of the Schiedam, after news had been re- 
ceived by telegraph of her need, and were met not far from Sandy Hook 
at about half past 5 p. m. Early the next morning the Evarts resumed 
her work, aQdtopk the Schiedam to the dock at Hoboken, as had been 
agreed, with the aid, however, of the Goodwin, whiçh the agents of the 
. vessel sent to îissist, and whicli was necessary, at leàst in docking. It 
is^ clear, however j from the libelant's évidence that any additional assist- 
ance in docking would hâve been provided by ope of their own tugs, 
had not the respohdent's agent volunteered to send the Goodwin. Be- 
fpre mafcing this proposai, the agent w?is informed of the libelant's con- 
tr^ct to take the,. steamer to the Hoboken dock for ^ thousand dollars. 
As this sum is,all that is claimed, and does not exceed what this court 
WQuld award.for the Evarts' services, without référence tothe additional 
lielp that the ïnaster and the agent thought it judicious to employ, it is 
npt necessary tô coiisider further any questions relating to the other tugs,. 
a,s jt is^îlear th^tthey were not employed on the Evarts' account. 
I)ecree for $1,000, and costs. 
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The g. W. Tones.* 

New York & C. Mail S. S. Co. v. The G. W. Joses. 

(.Visirict Court, S. D. New York. January 13, 1892.) 

1., SAX.yAOB— Nboessitt por Aid— Powbb of Mabter to Contra.ct. 

In an emergency the master of a sMp is not required to obtain spécial anthorily 
f rom bis o wners bçf ore entering into a contraot to pay an agreed amount for salvage 
aid. 

8. Baùe— Ehforcbmbnt or CoKtbact— Rkasokabue Amovht. 

An admiralty court, hovrever, wiU look at the reasonableness of the amount 
agreed on beforç enforcing a salvage contract. 

8. Samb— TowiNQ Vbssbl opf BBA.CH — Cash Stated. 

A 8team-8blt>', in getting under way f rom ber wbarf at Progressb, broke her an- 
chor, and the win^ caused ber to strand on the beach. She eould not get ofi by her 
own efforts, but was in no danger unless a northerly storm should spring up. It be- 
ing deemed dangerou^ to allow hèr to lie there overnight, a written contract was 
made by her master with libelants' tug, the only one at Progresse, to get her off f or 
$2,500, with ¥500 additional in case the tug or her hawser should reçoive any damage. 
The tug thereaf ter got the ship off unlnjured. On suit bronght to enforce the con- 
tract, the answer of the ship averred that the contract was signed under duress, and 
tbat thé master did not oommunicate with his owners, as he might and should 
hâve doue. The ship and cargo were worth $107,000; the tug $25,000. Thelatter 
was not hurt, but inourred some danger of injury. The time of her service was 
short Held, that the tug should receive $2,000 for her services. 

In Admiralty. Suit to recover salvage award* 

Gart&r & Ledyard, for libelants. 

Butler, StiUman & Hubbard, for claimants. 

Beown, J. In the afternoon of November 1, 1890,a8 the steam-ship 
G. W. Joqes was getting under way from the outer end and the westerly 
sideof the main wharf at,Progresso,,the fluke of her anch'or, on which 
«be was heaving, broke* andv a strong wind from the north-west catch- 
ing her upon the starboardi bow, she swung off, and stranded broadside 
upon tbeibeach» Repeated; efforts were at once made, by heaving upon 
the lines Jeadjng to the wharf, to pull her off the beach, but without 
success. Her winches were stranded, and several lines "of the best ma- 
nilla rope!' were broken. The sea was choppy, the wind fresh, and it 
was near.high water. There was no danger of wreck unless a northerly 
storm should come up, but the master deemed it dangerous to leavè the 
vessel in that condition overnight, lest she should Work higher up on the 
beach anddeeper in the sand. After some negotiation, a written con- 
tract was made with the master of the libelants' tug M. Moran to haul 
her off the beach to a safe anchorage place for $2,.500, with $500 addi- 
tional in case the tug should suffer damage to her hull, engines, rigging, 
o;- hawser. This agreement was made about 7 p. m. The tug procured 
hawsers, got at work upon the steamer at about 8 p. M., and at 9 suc- 
ceeded in getting her afloat, and thereaftertook her about three miles out 
into good anchorage ground, completing the service at about 1 A. M. the 

", * Beported by Edward fî. Benedict, Esq., of the New Tork bar. 
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same night. The next day being Sunday, the master of the steamer 
on the day following gavé a draft on'New'lYork for $2,500, the sum 
agreed on, which was notaccepted or paid, and the above libelwas filed 
to enforce thé ooiitràèt fot! the salv^e servicèi ■> ' > ' ' T 

The answer admits the service, but avers that the ship was not in a 
dangerous position; thàt the so-câlled'agreérnënt "does not constitute a 
contract, in that the çaptain of said steajji-ship was compelled to sign 
floid paper by dwress and com pulsion, f>wd,4o that he had no àUÛiority 
frôïn thé 6wners of said steam-ship and cargo to sign it, and iri that he 
did not communicate with the owners, which be might easily bave done." 
It does not aver that the amount was unreasonable or excessive. The 
testimony of the master, as well as the libel, shows thàt he feared that 
the steamer migbt be driven up further on the beach during the night, 
uhless shé was immediately hauled off. The circumstances show that 
this appréhension was justifiable. It was bis duty, therefore, to pro- 
cure any aid at hand that could be réasonably procured fot the immédi- 
ate relief of the steamer. His authority as master to secure this at once, 
Without communication with the ovfners, is plain. The circumstances 
did not admit of delay, rior is there àny rule of the maritime law that 
wôuld require the master to obtain spécial authority ii^ ofder to secure 
relief of this kind in an emergency. The A. D. Patchin, 1 Blatchf. 414. 

The évidence does not justiiy the défense of duress or compulsion. The 
master was not at sea, but în port, and had the option of procuring any 
différent kind of relief that Progresso afforded. The tug was maintained 
there for spécial service, but this circumstance worked no constraintupon 
the steamer. On the other hand, it is a considération of some importance 
in detèrmining what îs a reasonable compensation. The steamer and 
her cargo were of the agreed value of $107,000; thé tug, of the value of 
$25,000. The witnesses fof the tug testify that in rendering the service 
she necessarily encountered some danger, in working her engines to the 
utmost capacity, of strainîng both the boat and the maohinery, and also 
of running upon the steamer's anchor. She received no injury, how- 
ever, and the steamer was got off without sufFering any damage wbatso- 
ever, and sailed for Boston on the second day after. 

I cannot attaoh much weight to the évidence of the witnesses at Pro- 
gresso that the 6t«amer was not in péril. Doubtiess she was not in im- 
médiate péril of being wrecked, but the witnesses do not say that it was 
not perîlous to leave her on the beach in her stranded condition, with- 
out attempting immédiate relief. As above stated, I âgree entirely with 
the opinion of the master, as expressed at the timè, embodied in thé 
contradtj and repeated by him in his testimony. Although the answer 
does not deny the value of the services, yet a court bf admiralty would 
not enforce a contract of this nature, either against thé o"«yners or against 
their property, in a suit m rem, any further than it appeared to be rea- 
sonable. ' The Adirondack, 2 Fed. Eep. 387; The Hesper^ 18 Fed. Rep. 
692; The M. B. Stetson, 1 Low. 119; Ihe John Ritsm, 35 Fed. Rep. 663; 
The Schiedam, 48 Fed. Rep. 923. Considering that the tug was by the 
contract ,to receive $500 additional if she incurred any damage to her 
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machînery or hawsers in renderitlg the service, and that this risk was 
oovered by that stipulation, I think that, inasmuch as no such injury 
■was receivedi and the service was comparatively short, $2,000 will be 
a BuflBeiently libéral Qooipeosation, and a proper one, in the présent case; 
certainly npt more than the courts ofBngland, to which this ship be- 
longed, are accustomed to allow for similar services. See The Accomac, 
Law Rep. [1891,] Prob. 349. As no offer or tender of payment haa 
been made, the decree should be for that sum, with costs. 



The p. I. Nevito.* 

The Wide Awake. 

Albebtson V. The P. I. Nevius and The Wide Awâeb. 

(District Court, S. D. New York. January 9, 1892.) 

1, CJostbmpt^Resistancb to Proobss of Ooubt. 

Wbere tbe marsbal taad served process on tbe vessel-owuer, who had read enough 
of the paper handed Mm to l(now Its meaniag, and who thereafter ref used * ^ obey 
the orders of the ofQcer ae to wbere lie shoQla go, and who, when the offlcer bi.epped 
astaore to caU a keeper, steamed away with his vessel, held, sucb acts coDBtitutêd a 
résistance and évasion of the process of the court, subjecting the vessel-owner to 
tbe penaltles of a contempt. 

2. Samb— Fine— Amodut— Mar8Hai.'8 Expbnsbs. 

As it appeared possible, howerer, that the vessel-owner might not bave nnder- 
stood tbe cbaracter of tais act, the court would only impose as a fine tbe actual ex- 
penses incurred by tbe marabal lu searching for and retaking the vesseL 

In Admiralty. On motion to punish for contempt. 
Akxander & Ash, for libelant. 
Owen, Oray & Sturges, for the P. I. Nevius. 
Ooodrich, Deady <k Goodrich, for the Wide Awake. 

Brown, J. Mr. Day, the owner of the Nevius, was regularly served 
personally with a notice of the attachmentand thelibel of his tug. The of- 
ficer, coming on board, handed it to him, and I hâve no doubt that it was 
read suflBciently by Mr. Day to know its meaning, as the officer testifies. 
I am satisfied that Mr. Day refused to obey the orders of the officer to 
go to the new dock, insisted on going to Hoboken for water and coal; 
and, when the officer stepped ashore for a moment to call the keeper, 
who was near at hand, he steamed ofif up the river. This constituted a ré- 
sistance and évasion of the process of attachment, which, as against him, 
had been sufficiently served by the marshal, and subjects him to the 
penalties of contempt of process of the court. In re Higgina, 27 Fed. 

iReported by Edward G. Benedict, Esq., of the Kew York bar. 
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Rep. 443; In reSowUs, 41 Fed. Rep. 762. As it seems quitô possible, 
however, fromMr. Day's statement, that he may not hâve understood 
the icharacter of his act, I shall impose nO fine beyond the actùal expenses 
incurred by the marshal in hiring a tug fo search for and retake the ves- 
sel. An order for the payment of that amoutit Maj be entèred^ 
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